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52 | Arunachella Chettiar v. Muthiah 131 Karuppan Awmbalagaran v. 
Chettiar 17 758 Mahammad Sakuth Levvi 22 253 
53 | Denaguptapu Bhaskarudu v. Seo. 137 | Musammat Jagrani Koer v. Kuar 
retary of State for India | 21 842 Durga Prashad 22 103 
65 | Gouse Mohideen Sahib v. Muthialu 142 | Batcha Sahib v. Abdul Gunny ... | ZE 303 
Chettiar 21 703] 144 | Vadlamaneti Srinivasa Dikshatulu 
56 | Mohamed Kasim Ali Saheb v, Mir v. Venkatramiah Paatula 20 908 
Ghulam Ali Saheb 22 285} 147 | Adapa Subbrayudu v. Lakshmi- 
57 | Raghava Iyengar v. Samachariar | 22 42 narasimma 22 193 
58 | Muthu Sastrigal v, Visvanatha |. 149 | Kunba Knutti Ammah v. Mal- 
Pandara Sannadhi AdhinaKartha | ZI 864 prath .. 22 546 
.61 | Gade Sashamma v. Bulusu Ven- 152 | Mutha  Karuppan Chettiar v. 
kata Suryanarayana 22 200 Chinnasawmy Pillai 22 293 
32 E Maniappa Annavi v. Harihara Iyer 22 291| 153 | Subbarayuda v. Guntur Cotton 
63 | Mahomed Meera Rowther v, Kadir Jute & Paper Mills Co. Ltd, ... | 22 276 
Meera Rowther 22 3902] 154 | Subramania Iyer v. Subramania 
64 | Nayasi Venkataranga v. Venkata Chetti 22 411 
Rama Narasimha Row ..] ZI 843] 155 | Tirumedi Adeyya v. Cheluhin 
66 | District Board of Tanjore v. Muna Venkatregadu 23 392 
Mavanna Ramalinga Thevan .. | 22 34] 157 | Varadiah v. Raja Kumara Venkata 
67 | Sevathamutha Asari v. Revd. Perumal Raja 21 782 
Mesquita I9 721] 159| Palaniandi Pillai v. Papathi 
75 | Phatmabi v. Haji Abdulla Musa Ammal „| 22 76 
Sait 21 964] 169 | Narayanan Nambudripad v. 
79 | Nallaboltu Bodi Naidu v. Ohengama Krishna Patter 22 515 
Naidu 23 297| 162 | Hajajagaveera Rama Venkate- 
79 | Vellayappa Chetti v. Yeerappa swara Ettappa v. Suppanasari | 22 390 
Chetti 22 498] 163 | Natcheappa Chetty v. Irrawady 
81 | Srinivasa Iyengar v. Radha Flotilla Co. Ltd. 22 3il 
Krishna Pillai 22 64] 168 | Manchu Paidigadu v. Kadimeotti 22 429 
Rukmani Ammal v. Seethammal 22 73] 169 | Meyyaru Ammal, In re A24 721 
88 |Tamuluri Venkataramayya v. 170 | Nayani Venka Ranga Ran v. 
' Lgkhshmi Narasimha ens 22 238 | Ramakrishniah we | 23 396 
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171| Henry Moberly v. Municipal 286 | Annamalia Velan v. MUEUERDpS 
. Council of Cuddalore 23 3908 Yelan 22 826 
174 | Raghava Iyengar v. Athanamba- ' 240 | Ramzswami Naick v. Ramanathan 
jain 23 405 Chetty 22 627 
175 | Arun Chandra Singh v. Kamini 247 | Khan Sahib Bangi Abdul Kadhar 
Kumar, . | 22 817 Saheb v. Official Assignee of | 
178 | Rao Sahib Venkatachalapathi Madras 120 455 
mu v. Muthu Venkatachala- 250 | Anfritham Pillai v. Nanjah Goun- 
pathi 23 409 dan 23 404 
179 | Gajapati Maharaju Garu v. Sondi 251; Mannian Nambudripad v. Agnihar- | 
| Prahalada Binoyi Ratno „~ | «1 833 man Nambudripad 141 
184 | Bhaija Sher Bhadur v. Buaije 2t1 | Vemaraj Ramamma v. yoana 
Ganga Bakhsh Singh we | 22 293 Narayanaswami 22 20 
197 | Tirumala Rao v. Jungamma Shet- 253 | Venkata Pitchayya v. Sowdagor 
| tithi 22 893 Mahommed Abdul Kareem Beg | 
198 | Parasurama Patter v. Venkita l Sahab 2 l4 
Challam Patter ` 21 7011 256 | Sabapathi Pillai v. Vaumahalinga | 
200 | Krishnammal v. Manondiar Sound- Pillai. 23 581 
raraja Iyer 22 912] 264] Balakrishnudu v. Narayanaswamy 
£05 | Subbiah Naicker v. Ramanathan | - Chetty 22 60 
Chettiar 22 899 |. 270 | Dakkata Thotaprlli v. Sasanapuri : 
216 | Madurai Pillai v. Muthu Chetty .. vee. bae. 110 Dali Setti o| 22 524 
220 Shankkara Raja v. Srirama Derika- |. 273 | Sinnn Goundan v. Emperor 23 188 
chariar 22 277 | 278 | Budamsa Houther v. Fatema Bi... | 22 697 
221 | Churiyayi Karnavan v. Thattarai 282 | Srinivasa Iyengar v. Thiruvenga- 
Chirutha 23 321 dath Iyengar we | 23 264 
222 | Palaniappan v. Subbaroya Goun- 286 | Sundarambal Ammal v. Yogarana- 
l dan wo |22 4 gurukkal 23 72 
228 | Manavikrama, Zamorin Raja v. 299 | Venkata Narasimha Appa Row v. 
| Achutha Menon 23 86 Parthasarathy Appa Row .. | 23 166 
23] | Meloth Kunhi Raman Nair v. 
Kodath Kammaran Nair | 22 CO9 
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Ammal 22 73 chalam Chetty 22 9p, 
8 | Raghava Aiyangar v. Samachariar 22 42 31 Ayyakutti Mankondan v. Peria- 
11 | Seethi Ammal v. Nachiar Ammal| 22 18 sami Koundan we | 24 771 
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Tirumal Rao v. Tungamma Shet- 
tithi 
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Chiratha ee 
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Sethuram Madigai Row Sahib v. 
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Sokkappa Reddi v. Singana Reddi 

Govinda Rajulu Mudali, In re 
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Pingali Viswanadha v. Chinna. 
kolandai Nainar 369 
Muthiah Chettiar v. Authinamu- 
lagi 22 799 
Kothandapani Naidu v. Kuppusami 
Naicker 24 766 
Gnaniar Rowther v. Krishna Aiyar 23 1 
Annamalai Velan -v. TORRES 
Yelan 22 826 
Ponnusami Padayachi v. Karuppu. 
dayan 24 217 
dacar of State v. Krishna- 
machariar we | 22 931 
Kuitialakutti, In re 23 208. 
Kajira Beeviammall v. Faihma 
Biviammal we | 24 779 > 
Gaeble v. Ramayi Ammal 209 731. 
Jagannatha  Mudaliar v. Appa- 
sawmy Mudaliar 24 782 
Chennamma v. Rajah of Karvat- 
nagar 23 422 
Somayya v. Khatya Begam 
Saheba ber 24 784- 
Kanakamma v. Ramaeami ..]23 98 
Kamayya v. Tiipurantakam | 23 489 
Sanyasi Naidu v. Venkatacharyulu | Z3 96 
Amirtham Pillay v. Nanjah Gown- 
den ids | 23 464 
Venkanna v. Receiver, Medur i 
Estate . 0424 786 
Gangesetti v. Ramamurthi to be 
- printed, 
Subbiah Naicker v Ramanathan 
Chettiar 22 899 
Simson v. Jagannatha How Naidn 23 949 
Abdul Kadar Rowther v. Krishna 
Malamal Nair iss 533 
Ramaswamier, In re | 23 498 
Sundarambal Ammal v. Yogavana i 
Gurukkal . 2s 49 
Srinavasa Aiyangar v. Cunda» 
sawmy Naicker 23 544 
Vasudeva Reddi v. Nallappa Reddi | 23 336 
Venkataratnam v. Sankarayanna , 24 283 
Adiraja Shetty v. Villal Bhutta... | 23 540 
Assistant Sessions Judge, North 
Arcot v. Ramaswami- 22 991 
24 547 
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1 Ramkishore v. Jainarayan ..] 20 968 ?4 | Bhadia v. Musammat Bhagi ae | 23 229 
. 51 Murlidhar v. Jagannath ..1 23 20| 28 | Kekra v. Sadho ..] 23 238 
8 | Nanheylal v. Musammat Ranibahn | 23 498 32 | Nemasa v. Ramkrishna 23 165 
9 | Hari v. Shridhar wo | 23 n1 35 | Sheolal v. Musammat Sheorajia .. we | 23 719 
15 | Machal v. Matru ..]| 22 980 38 | Pusu v. Emperor we | 23 704 
17 | Umraosingh v. Suganchand ... | 23 156 39 | Bukhauram v. Ramji . | 23 878 
19 | Bhagwan v. Emperor | 23 195 42 | Miyasaheb v. Champalal ..| 23 888 
21 | Raghunath v. Ganpat z | 23 218 44 | Mukundram v. Dayaram we | 23 893 
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1,} Lalman v. Nandlal 20 594| 88 | Deputy Commissioner Lucknow 
6 | Bhagwati Prasad Singh v. Ram : - for Ttawar Estate v. Pandit 
Jiawan 21 zo Sukl nandan 23 448 
14 | Bharath Singh v. Dharam Singh Zl 193 47 | Basunt Singh Thakur v. Mata 
.38 | Rampkal v. King-Emperor we | 23 182 Bakhsh Singh 23 456 
21! Sarabdawan Singh v. King.Em. 52 | Sheonatha i Musammat) v. Sheoraj 
peror SUP 14 Singh 23 406 
25 t Thakur Dass v, King-Emperor ... ' 2322700: 53 , Bri Krishna v. Shaikh Ghulam 
33 | Sheo Narain Singh (Thakur) v. Subhani 23 460 
Bishunath Singh Thakur | 22 915 60 | Munsifa Bibi (Musammat) v. Fateh 
Ali we | 23 453 
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l| Bismillah Begam v. Shahr Bano | 124 | Umrav Bahadur v. Secretary of 
Hegam | 529 State we | 2& 788 
^0 | Balwant Singh v, King- Emperor | 23 7011 127 | Lieut. E.G. A. Prins v. Messrs. 
33 | Muhammad Ali Khan v. pe Murray & Co. Ld. 23 93% 
Singh x 144 ] 133] Mustmmat Munifa Bibi v. Fateh 
38 | Sanwal Singh v. Bhikbari s. j 23 860 Ali Z3 453 
43 | Prabhu Dayal v. Baboau Lal ..23 58671 MI | Lachchn v. King-Emperor 24 156 
43 | Jagannath v. King-Emperor ..., 23 703] 147 | Sri Krishna Lal v. Bheikh Ghulam 
50! Rahas Behari Lal v. Baehchu : Subhani 23 469 
Singh ! 23 8714 152 ls Sheikh Abdul Rahman v. Kale 
57 | Jaerani Kuar v. Kuar Durga | Khan we | 23 913 
Pershad .: 22 103] 154 | Hulas Singh v. Jit Singh 23 177 
63 | Sardar Singh v. Gaja Singh — .... 23 957 | 156 | Iqbal Narain, Pandit v. Suraj 
67 | Kali Bakhsh Singh v. Ram da: | | Narain 24 673 
Singh ' Al $85] 159 | Shoo Narayan Singh v. Bishunath 
74 | Surat Singh v. King-Enperor ..' 23104 Singh 22 915 
48 | Sanai Pershad v. Balak Ram | 23 952] 163, Malik Hussain v. King. Emperor 2+ 562 
MI | Kali Pershad v. Thaker Die e, 23 UA] 175 | Kafiat Ullah v. Mauabw Prasad | 24 2 
46 | Chiranji Lal v. Biswa Nath | 23 969] 184; Ubaid Ullah Khan v. Nazir Hus- 
89 ! Apatbal Singh v. Narpat Singh .., ; 23 072 sain Khan 127 15 
92 ! Madari Singh v. Ram Ratan... 23 Gis | 197 | Nanik Prasad v. Ram Kishore ... | 2% 32 
95 | Rustam Singh v. King-Emperor.,. | Z4 146 | 190 : Stamp Reference bythe Board of | 
109 | Sher Bahadur v. Ganga Bakhsh Revenue, In vc A23 98 
Singh id 22 293 | 
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1 | Mangli v. Sobha Singh | 20 272 9 | Mohamda v. Ladha Singh we | 23 86 
2 | 1ubhu v. Ganda Singh | 20 528 lU | Teja Singh v. Sundar Singh m | Z3 89 
3 | Kunda Singh v. Crown e | 24 T54] 11| Sundar Singh v. Krishna Milly —— 
4 | Jowahir Singh v. Crown ..] 22 759 Company Limited 4123 t 
5 | Pirthi Singh v. Crown .91]22 167 ]2 | Naraiu Devi v Hira 121 843 
6 | Emperor v. Kanshi Ram we | 21 679 13 | Joti Parshad v. Sant Lal .| 21 919 
7 | Lachhmi Bai v. Hondi Bai |21 719 14$ | Wali Mohammad v. Bahawal 
§ | Nathu v. Fathu .121 722 Bakhsh j | 21 925 
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15 | Hadu v. Lala we 21 951 
16 | Mohammad Islam v. Hari Lal ... | 21 944 
17 | Dial Das v. Dhianun we | ZE 932 
18 | Pirthi v. Ratti Ram we | 21 972 
19 | Kesar Singh v. Sant Singh e | Notre- 
7 ortable, 
20 | Ganda Mal v. Ramji Das we | 23 351 
21 | Chhaju Mal v. Crown - Not 
, reportable 
22 | Jot Ram v. Hardawari se | 23 uy 
28 | Barru v. Lachhaman 22 503 
24 | Ishar v. Municipal Committee, 
Lahore - e| 23 317 
25 | Achhar Singh v. Nikku we | ZS RA 
26 | Niadar Mal v. B. Borrooah, & Uo. | 23 358 
27 | Bhiwani Das v. Jhanda Ham ow. | 23 362 
28 | Arura v. Imam Bakhsh we | 23 352 
29 | Nihala v., Bhuti 2*5 4.8 
50 | Niadar Mal v. B. Borrooah, & Co. 23 359 
3l | Dhanpat Hai v. Khan Doi we | 23 422 
32 | Tirath Ram v. Autar Singh « | 22 S0! 
83 | Gabna v. Crown we | 20. 591 
34 | Sheo Nath v Crown ae | ZO 843 
85 | Mir Khan v. Rahman = | 23 8381 
36 | Emperor v. Nank Chand we tf 22 J55 
37 | Crown v. Lala Harkishan Lal . | 23 483 
28 | Faiz Ullah v. Emperor na | 22 150 
39 | Musammat Daropdi v. Sadakaur... | ZZ 242 
40 | Pal Singh v. Ganda Singh we | 22 319 
4l | Daim v. Emperor eS 122 834 
49 | Muhammad Khan v. D ilel ae | 23 984 
43 | Shambu Ram v. Jamita » | Z3 97 
44 | Nur Din v. Jhando e | XX 85 
‘45 | Basheshar Nath v, Kanhya Lal ..| 22 250 
.48 |. Fazl Din v. Shah Nawaz we | 22 BBL 
47 | Ganga Ram v. Kaku Ram | 22 408 
48 | Qumar Din v. Hurbhagat we | Z2 406 
49 | Dalipasv Rala 2 | 22 409 
50 | Bogi v. Emperor | 22 420 
51 | Jiwan Singh v. Har Kaur 22 4: 
52 | Khair Din v. Ghulam Mohi-ud.Din 22 au 
53 | Meh; Bakhsh v. Emperor 22 425 
54 | Ghulam  Mohi-ud-din v. Deoki : i 
l Nand es : 
55 | Musammat Fateh  Nishan v. ee s 
Sayad Ahmad Shah cee 23 5^9 
66 | Sultan v. Ali Muhammad A | 23 53. 


P. L. R. 1914 








p—— — PERRA 


Names of Parties, 


OL i seen ccn nct ten Wanara tud 


Chuni v Crown 

Sardar Raghbir 
Bakhsh 

Muhammad Din v. Nur Din 
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Hai f 
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Silamat Rai v. Tulsi Das As 
Firm of Murli Mal v. Lachhman .., 
Joti Prashad v. Hakim Ali 
Habibnilah Khan v. Nyab Khanam 
Mela Ram v. Rulla Kam 25 
Polir v Khaya!i ies 
Pokhar Das v. Uttam Chand Š 
Sohag Ram v. Ram Lal . 
Fam Karan v. Huknn i 
Pala Ram v. Chena Mal : 
Radha Kishen v. Basant Lal sei 
Kishor Chand v. Hadhawa Singh 
Har Dayal v. Aya Ram ids 
Natha Singh v. Kishen Singh 
Nup Dasi v. Ram Dhan 
Budhu Mal v Mansha Ram 
Daya Ram v. Chundar Bhan 
Roman Catholic Mission v. Sundar 
Singh 
Lakha Singh v. Emperor 
Sarni Mal v. Murli Dhar 
Miran Bakhsh v. Emperor — 
Bahin Bakhsh v. Badhan 
Rangila Mal v. Pheru 
Amar Nath v Gurdas Mal 
Seth Hadha Kishen v. Firm 
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Tahi Das v. Malik Singh we | I9 855 
Alla Ditta v. Gauhra ..1 23 127 
Chhabil Das v Massu ..| 19 981 
Yaknb Khan v. Fateh Khan . | 20 14 
Maghi v. Narain 20 131 
Phuman Shah v. Chhanga 23 293 
Filliogham v. Dunn ..| 20 104 
Muhammad Aliv. Jamita- es | 20 197 
Sham Parshad v. Ram Chand... | 20 203 
Miran Bakhsh v. Nathu i | 22 941 
Ram Das v. Mehar Das . | 22 896 

Shahanchi Khan v. Musammat 
Begum 451 
Abdullah Shah v. Hussain dolia 

Shah 20 534 
Manohar v. Dala ww | 20 753 
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Tirath Ram v. Autar Singh — ... | 22 801 
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Nihala v. Bhuti 23 418 
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Ganda Mal v. Ramji Das e| 23 25) 
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Lachhmi Bai v. Hondi Bai s] 464 ^19 
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| INDIAN CASE 
1914. 
VOLUME XXIL. ` 
* — MADRAS HIGH COURT. was ro legi consideration for their own 


Civit Revisron Petition No. 719 or 1911. 
November 20, 1913. 

Present: —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 

: SORNALINGA MUDALI—PrAINTIFF— 

PETITIONER 
versus l 
PACHI NAIOKEN alkas PACHAIYAPPA 
NAIOKEN AND OTHERS—DEFENDANTS— 


RESPONDENTS. 

Evidence Act (I of 1872), s. 92—Negotiable Instru- 
ments Act (XXVI of 1881), S. 48—Oonítract Act (IX of 
1872), s. 2 (d) —Evidence to show non-liability of ese- 
cutant, whether admissible— Joint. promise—Considera- 


' tion paid to one promisor. 


Consideration paid to one of several joint promisors 
is sufficient to support & promise to pay made by the 
others. 

Evidence to prove a contemporaneous oral agree- 
ment between the promisee and one of the joint 
promisors, that the latter will not- be held liable 
under à  promissory-note, is inadmissible under 
section 92 of the Evidence Act. 

Sesha Iyer v. Bavaji Mangal Doss, 5 Ind. Cas. 757; 7 
M, L. T. 85; 20 M. L, J. 144, distinguished. 

Narastmhamurtht Sastry v. Ramaswamy Chetty, 18 


' Ind. Cas, 696; 13 M. L. T. 104; (1913) M. W. N, 330; 


24 M. L. J. 9], followed. 


Fetition, under section 25 of Aot IX of 
1887, praying the High Court to revise the 


‘decree of the District Munsif of Poonamallee, 


in Small Cause Suit No. 473 of 1911. 
Mr. T. Arumatnatham Pallai, 
Petitioner. 
Mr. K. V. Krishnasami Azyer, for the Re- 
spondents. 


for the 


J UDGMENT. 


Sapasiva ÁtYAn, J.—The District Munsif is : 


in error in holding that, where several per- 
sons makea joint promise in consideration of 
money paid to some of them, the others are 
entitled to contend that, because no portion of 
the consideration was received by them, there 


joint promise. The consideration paid to 
any of the joint promisors is legally suffi- 
cient to support the promise of all the joint 
promisors, 

As regards the case of Sesha Iyer v. Bavaji 
Mangal Doss (1), the learned Judges seemed to 
have held that the single executant of a pro- 
missory-note could show that there was no 
consideration for the only promise relied on, 
namely, the promise by that single executant. 
If the learned Judges intended to decide that 
& person who has made himself liable, ac- 
cording to the tenor of the pro-note, could 
prove that he and the promisee agreed con- 
temporaneously that he should not be held 
liable, I respectfully differ from that view, as 
it is opposed to section 92 of the Hvidence 
Act and to the law-merchant. 

The case of Narasimhamurthe Sastry v. 
Ramaswamy Ohetty (2) shows thatas against 
the holder, one of the joint executants caanot 
bs permitted even to prove that he was a 
mere surety. The plaintiff’s contention as 
to subsequent interest and costs must also be 
allowed, 


In modification of the lower Court's decree, 
a decree will issue in the plaintiff's favour 
against all the five defendants for the sum 
decreed by the lower Court with interest at 
6 per cent. per annum from the date of suit 
and costs in the lower Court. The costs of 
this revision petition will be paid by the 5th 
defendant to the plaintiff. 

Spencer, J.—The respondent (5th defend. 
ant) in his written statement said he signed 
the plaint promissory-note believing the 
plaintiff, who said that, if his name was on 


the note as that of a person jointly liable, 
(1) 5 Ind. Cas. 757; 7 M. L. T. 83; 20 M. L. J. 141. 
(2) 18 Ind. Cas. 698; 13 M. L, T. 104; (1913) M. W.e 
N. 336; 24 M. L. J. 91, 
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the other defendants would take an interesb 
in discharging the debt. From this it appears 
that he signed as a surety. The District 
Munsif seems to have thought that there was 
no. consideration as between the plaintiff and 
the 5th defendant, bub section 127 of the 
Contract Act shows that the value received 
by the principal debtor is a sufficient con- 
sideration to bind the surety, and section 128 
makes his liability co-extensive with that of 
the principal debtor. He is clearly precluded 
by section 92 of the Evidence Act from set- 
ting up a contemporaneous oral agreement 
that heshould not be made liable on the 
promissory-note. [Vide Narasimhamurthi 
Sastry v. Ramaswmi Ohetty (2)]. No doubt, 
a promissory-note, that is without considera- 
tion, creates no obligation between the 
parties to the transaction (section 43 of 
the Negotiable Instruments. Act), but here 
the District Munsif has made the other 
persons, defendants Nos, 1 to 4, who 
signed it liable. This is, therefore, not a case 
in which. negotiable instrument was made 
' without consideration. The respondents’ 
Pleader relies on the case of Sesha Iyar v. 
Bavajt Mangal Doss (1). This was not a cage 
of several executants but of one executant. 
There was a finding that the promisor was a 
mere name lender for the real obligor, and, 
therefore, the learned Judges who decided 
that case held that there was no consideration 
by which the former could be bound. 

1, therefore, agree in the order now pro- 
nounced by my learned brother. 

Decree modified, 





PUNJAB CHIEF COURT. 

SEGOND Crvin ÁPPEAL No. 627 or 1910. 
February 22, 1913. 
Present:—Mr, Justice Kensington and 
Mr. Justice Beadon. 

Syed AKBAR ALI—PLAINTIFF—A PPELLANTS 
Versus 
Musammat ALLAH DI AND. OTHERS— 
DEFENDANTS— RESPONDENTS. 

Custom Succession— Daughters— Collaterals—Shiah 
Syeds of Ambala city—Burden of proof—Muhammadan 
Law. 

The customs ordinarily followed by agricultural 
tribes in general cannot be presumed to apply to 

eShiah Syeds of Ambala city. 
Muhammad Hussain v. Sultan Ali, 64 P. R. 1908, 
relied upon. 


s 
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The burden of proving that Shiah Syeds of Ambala 
city are governed bya custom whereby «children 
and other lineal descendants are excluded by col- 
laterals in the third degree, lies on the person who 
asserts it. 

In the presence of daughters and their ohildren, 
collaterals, however near, are not entitled to succeed 
among Shiah Syeds of Ambala city. 

Second appeal from the order of the Di- 
visional Judge, Ambala Division, dated .the 
2lst February 1910, confirming that of the 
Munsif, lst Class, Ambala, dated the 8th 
November 19092, dismissing the plaintiff's suit, 

R. B. Pandit Sheo Narazn, for the Appellant, 

R. B. Lala Sukh Deal, for the Respondents, 

JUDGMENT.—The property now in dis~ 
pute, consisting of land and houses, belonged 
to Imam Bakhsh who 18 said to have died in 
1878. At his death, his widow Musammat 
Hakim-ul-nisa succeeded to the whole pro- 
perty and held it till her death on Ist May 
1964. The chief defendants-respondents are 
the two surviving daughters of Imam Bakhsh 
and the son of his third daughter now 
deceased. At the death of Musammat Hakim- 
ul-nissa, mutation in respect of the land took 
place in favour of the chief defendants-re- 
spondents who are now in possession of the 
whole property. 

The common ancestor, Ajaib Din, had three 
sons, namely,(1) Zulafkar Ali, father of Imam 
Bakhsh, (2) Asan Ali, whose brauch has 
become extinct, and (3) Mardan Ali. Mardan 
Ali had four sons, namely, 


(2 Asghar Ali, father of Akbar Ali, 
plaintiff-appellant aud of Munsab 
Ali said to be an absentee. 

(77) Rustam Ali, deceased husband of 
formal defendant-respondent No. 5, 
whose name is also Musammat 
Hakim-ul-nissa. 

())Barkat Ali, father of Kasim Ali, 
formal defendant-respondent No. 4. 

(iv) Natan Shah whose .daughter is alive 
but is not a party to the suit. 


The parties are Shiah Sayads of Ambala 
city and itis admitted that the property in 
dispute is ancestral. Akbar Ali, plaintiff. © 
appellant, claims the property as reversionary 
heir of Imam Bakhsh and the lower Courts 
have concurred in the dismissal of the suit, 

By the Shiah Law of inheritance, a wife, 
as heir by marriage in the presence of 
children, would take 1/8th share; and as heirs 
by consanguinity, children and other lineal 
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descendagis who belong fo the first class 
would exclude the descendants of paternal 
uncles who belong to the third class (see 
sections 59, 60 and 61 at pages 81 and 82 
of Mulla’s Principles of Muhammadan Law, 
Edition of 1905). Thus, if the Shiah Law were 
strictly applied, the plaintiff-appellant and 
the formal defendants-respondents would be 
excluded by the chief defendants-respondents. 
Bat the widow’s exclusive right to succeed 
to the estate of Imam Bakhsh was recog- 
nised and acted upon and it is, therefore, clear 
that this family in regard to-inheritance does 
not follow the strict rule of Muhammadan 
Law. 

In Muhammad Hussain v. Sultan Ali (1), 
it was held that Shzan Sayeds of Ambala 
city are not governed by agricultural custom 
but, subject to certain modifications in prat- 
tice, by Muhammadan Law, and that inrespect 
of non-ancestral house property, collaterals 
in the 5th degree are not entitled to succeed 
to the exclusion of a grandmother succeeding 
her grandson, ora married daughter suc- 
ceeding her mother. 

As the property now in dispute is ancestral 
and includes agricultural land, Muhammad 
Hussain v. Sultan Ali (1) does not directly 
help in deciding the question now: before us. 
This authority, however, supports the view 
that-customs ordinarily followed by agrical- 
tural tribes iu general cannot b» presumed to 
apply to this family and that the burden lies 
on. the plaintiff-appollant of proving the 
alleged custom by which children. and other 
lineal descendants are excluded by collaterals 
in the 3rd degree. 


In answers 28 and 40 at pages 14 and 18 
of Customary Law of the Ambala District, the 
Sayeds recognised daughters as having rights 
next after the widow. In fact, under ques- 
tion 40, it is noted that “at attestation all the 
Sayeds agreed that daughters have the next 
right of succession after sons and the widow, 
and this perhaps may be taken as the com- 
mon custom.” Thus, the information collected 
at Settlement as far as it goes is in favour of 
the chief defendants-respondents and against 
the plaintiff-appellant. The plaintiff-appel- 
lant relies on a judgment of the Divisional 
Court dated 26th -January 1886 anda judg- 
ment of Diwan Budha Mal, Extra Assistant 


(1) 54 P. R. 1903, 
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Commissioner, dated 22nd December 1905, 
in cases concerning Sayeds of Bhareli but 
these cases ‘related to the limited powers of 
widows to make alienations and, though the 
former judgment appears to have assumed 
that collaterals succeed in preference to 
daughters, the respective rights of daughters 
and eollaterals were nob inquired into in 
theso cases. 

The plaintiff-appellant also relies on a 
mutation order showing that a widow was 
succeeded by collaterals but, as there is no 
indication of the existence of daughters in that 
particular case, the mutation order is of no 


‘use as au instance in support of the custom 


which the plaintiff-appellant has to prove. 

The plaintiff-appellant has been unable to 
show any instances in which daughters have 
been .excluded by collaterals, while of in- 
stances showing the exclusion of collaterals 
by daughters, there are actually no less than 
three in the family to which the present 
parties belong. The land of appellant’s 
uncle, Natan Shah, went first to his widow 
and at her death to Natan Shah’s daughter 
and her husband. Appellant also admits that 
his greatuncle, Asan Ali, was succeeded by 
his daughter's son, Ghulam Zaman, and 
though appellant tries to qualify this ad- 
mission by alleging that Ghulam Zaman was 
adopted by Asan Ali, heis obliged to admit 
that Ghulam Zaman wasin time succeeded 
by his daughter's son. 

From this it is clear thai in the presence 
of the chief defendants-respondents the plaint- 
iff-appellant has no right to the property iu 
dispute aud it is a significant fact that 
Kasim Ali (formal defendant), who was the 
only collateral that contested the mutation 
in favour of the chief respondents and who 
was referred to the Civil Court by the Reve- 
nue Authorities, has not thought it worth 
while to sue. Itis alleged that he was too 
poor to join in the suit but be is a Lambardar 


. and we think it more probable that he did 


not feel inclined to waste money on spscu- 
lative litigation which was unlikely to meet. 
with success. 

We find that the suit has been rightly 
dismissed ‘and we dismiss the appeal with 
costs. 

Appeal dismissed, 
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MADRAS HIGH COURT, 
Seconp Civin, Apegat No. 722 or 1912. 
November 7, 1913. 

Present: —Mr. Justice Sadasiva Aiyar and 

Mr. Justice Spencer. 
PALANIAPPAN AND ANOTHER, MINORS BY 
THEIR NEXT FRIEND AND MOTHER 
THEVAKKAL —PLAINTIFFS— Á PPELLANTS 
versus 
SUBBARAYA GOUNDEN AND OTHERS — 


D&gFENDANTSE— RESPONDENTS, 

Transjer of Property Act (IV of 1882), s. 58 (e)-— 
Mortgage by conditional sale—Absoluie sale and 
counter-part to re-couvey on payment within 6 years— 
Interval of two days between execution of each instru- 
ment—Single transaction—Right of redemption not 
Lost. 

There is nothing to prevent parties to a mortgage 
instrument from executing it on different pieces of 
paper; but in order to constitute it one single trans- 
action, the interval between the execution of each 
instrument should be very short. 

So where a person ostensibly sells certain pro- 
perties to another, and the vendee, by the execution 
of a deed, called the counter-part of a sale-deed, 
executed ‘within two days, undertakes to re-convey to 
the vendor the properties sold to him, both the acts 
constitute one single transaction, and the instruments 

constitute a mortgage by conditional sale; the mort- 
gagor can, therefore, redeem such mortgage even 
when he has committed default in payment on the 
date fixed in the counter-part. 

Ram Saran Lai v. Amrita Kuar,8 A. 369; Mutha 
Venkatachalapati v. Pyanda Venkatachalapati, 27 M. 
348; Balkishen Das v. W. P. Legge, 22 A. 149; 
27 Y. A. 68; 4 C. W. N. 153; 2 Bom. L.R. 528, Ramayya 
y. Krishnamma,23 M. 114; Wajid Ali Khan v. Shafakat 
Hussain, 7 Ind. Cas. 911; 7 A. L. J. 998; 38 A. 122; 
Maruti v. Balaji, 2 Bom. L. R. 1058, followed. 

Bhagwan Sahat v. Bhagwan Din, 12 A. 387; 17 I. A. 98; 
Jhanda Singh v. Wahid-ud-din, 9 Ind. Cas, 1013; 8 A. L, 
J. 389; 33 A. 585 at p. 600; Ma Hnin U v. Osman Gani, 
15 Ind. Cas. 428; 5 Bur. L.T. 99, distinguished. 

Kinwram Mondal v. Nitye Chand Sirkar, 11 C. 
W. N. 400; 6 C. L. J. 208, dissented from. 


Second appeal from the decree of the 
Subordinate Judge of Coimbatore,in Appeal 
Suit No. 11 of 1911, preferred against that 
of the District Munsif of Erode, in Original 
Suit No, 388 of 1910. 

Mr. K. N. Gopal, for the Appellants. 

Mr. T. V. Gopalaswam? Mudoliar, for the 
Respondents. 


JUDGMENT. 
Sapasiva ÁIYAR, J.— The plaintiffs are the 
appellants. Their father executed the 
sale-deed, Exhibit J, dated the 23rd 


June 1902, in favour of the Ist defend- 
ant, conveying the plaint lands tothe Ist 
defendant for Rs. 900. Two days afterwards, 


[1914 : 


Ten the 25th June 1902, the lst defendant 
executed a deed which hia called the couu- 
ter-part of the sale-deed, Exhibit I, in favour- 
of the plaintiff's father. This sounberspart ig 
Hxhibit A. By this counter-part, the Ist de- 
fendant agrees to give back possession of 
the lands sold under Exhibit I, provided the 
plaintiff's father re-paysthe purchase-money 
of Rs. 300 at the end of the sixth year, bat 
imposed a condition that the plaintiff's father 
should not borrow the said sum of Rs. 300 
from others, nor should he raise the Rs. 300 
by selling or otherwise alienating the plaint 
land itself and that the Rs.390 should be 
re- “paid out of the plaintiff's father's own 
earnings. This counter-part further says tha 
if the amount of Rs. 300 be not paid at the 
end of the sixth year, the plaintiff's father 
will have no right whatever to the lands after 
that period “notwithstanding this counter-part 
deed.” 

These two documents, 2.6., the sale-deed and 
the counter-part, executed at an interval of 
two days of each other, were both registered 
on the same date. As the properties were 
outstanding on usufruetuary mortgage for - 
Rs, 200 with the defendants Nos. 2 to 5, the 
lst defendant did not gat possession of the 
plaint lands on the date of Exhibit I and the 
lands are still with the said usufructuary 
mortgagees, Patta for the lands has not been 
transferred to the Ist defendant's name, not- 
withstanding that the sale-deed to the Ist de- 
fendant was executed about eight years bafore 
the suit. The plaintiffs and the plaintiffs’ 
father have been paying the Government 
kis of the plaint lands up to date. These 
are the undisputed facts and circumstances of 
this case, 


The lower Courts have dismissed this suit 
brought (about 18 months after the expiry 
of the six years’ term mentioned in the 
counter-part deed) for redemption of the 
mortgage by conditional sale which, accord- 
ing to the plaintiffs, was legally effected by 
the two documents, Exhibits A and I, read to- 
gether. The lower Courts have based their 
decision on the ground that the two documents 
could not be so read together, that Exhibit I ~ 
must be taken separately as an out and out 
sale and Exhibit A must be taken asa 
separate agreement of re-purchase to be in 
force for only six years. Hence this second 
appeal by the plaintiffs. The learned Suh- - 
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ordinate Judge notices one other contention 
put forward by the Ist defendant before him, 
namely, that the right of re-purchase given 
by Exhibit A to the plaintiffs’ father was 
personal to the plaintiffs’ father and could 
not be availed of by the plaintiffs after their 
father’s death. But the learned Subordinate 
Judge does not give auy decision on that 
“contention. 

The contentions’ of the plaintiffs (appel- 
lants) before us might be summarised thus:— 
The two documents, Exhibit A and |, ought 
to be read together as forming one transac- 
tion and, when so read, they form a mortgage 
by conditional sale according to section 58 
of the Transfer of Property Act, and that 
is the true construction of thesaid documents. 
I am of opinion that this contention must 
be upheld as valid. Section 58 clause (o) 
of the Transfer of Property. Act describes & 
mortgage by conditional sale as a transaction 
“Where the mortgagor ostensibly sells the 
mortgage property~~-on condition that on de- 
fault of payment of the mortgage-money on a 
certain date the sale shall become absolute, 
or on condition that on -such payment being : 
made the sale shall become void, or on con- 
dition that on ‘such payment being made 
the buyer shall transfer the property to the 
seller.” Though the sectionis worded as if 
the transaction of mortgage by conditional 
sale is expected to be effected by a single in- 
strument in which both the ostensible sale 
and the condition for its becoming absolute 
or its becoming void or its being cancelled by 
rə conveyance is also entered, it has been held, 
in the Privy Council ease of Balkishen Das v. 
W. F. Legge (1) andin thecase of Ramayya 
v.. Krishnamma (2) and ‘Wajid Ali Khan v. 
Shafakat Hussain (8), that, provided that the 
transactions entered in two separate docu- 


ments can be reasonably inferred to be really . 


intended by the parties to constitute together 
a single transaction, the mere fact that two 
separate documents were executed when the 
provisions contained in those documents 
could have been comprised in one and the 
same document will not prevent the two do- 
cuments really and substantially forming a 
single transaction, namely, the transaction in 
the nature of a mortgage by conditional sale. 


As remarked in the decision of Mutha Venkata- 
(1) 22 A. 149; 27 I. A. 68; 4 0. W. N, 153;2 Bom, L. 
R. 523. 
(2) 23 M 
(3) 7 Ind, ous 911; 33 A, 122; 7 A. L, J. 998. 
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chelapati v. Pyanda Venkatachalapati (4), de- 
cided by Sir S. Subramania Aiyar, Officiating 
Chief Justice and Bashyam Aiyangar, J.:— 
“There is nothing in law to prevent the whole 
of a mortgage transaction being reduced in 
any form to writing on different papers, 
whether attached together or detached from 
each other and the Court, in cases in which 
the ferms as appearing in the different papers 
are contradictory or inconsistent, has to as- 
certain the intention of the parties by reading 
all the papers together as forming one docu- 
ment though each paper on the face of it pur- 
ports to be a separate document." 

The question whether Exhibits A and I 
Should be considered a8 two separate trans- 
actions, that is, a transaction of sale and an 
independent transaction of re-purchase must 
be decided only on a perusal and cone 
struction of both the documents and by 
contemporancous surrounding circumstaness. 


“No oral evidence as to what the parties ine 
j tended and meant by the words in the dogu- 


ments can be allowed. The Privy Council 
gay in Balkishen Das v. W. F. Legge (1):— 

"Their Lordships do nob think that oral evi- 
dence of intention was admissible for the 
purpose of construing the deeds or ascertain- 
ing the intention of the parties, By sec- 
tion 92 of the Evidence Act (I of 1872), 
no evidence of any oral agreement or state- 
ment can be admitted as between the par. 
ties to any such instrument or their repre- 
sentatives-in-interest for the purpose of 
contradicting, varying or adding to, or suba 
tracting from, its terms, subject to the excep- 
tions contained in the several provisos,...... 
The cases in the English Court of Chancery, 
which were referred to by the learned Judges 
in the High Court, have not, in the opinion 
of their Lordships, any application to the 
law of India as laid down in the Acts of 
the Indian Legislature. The case must, 
therefore, be decided on a consideration of 
the contents of the documents themselves 
with such extrinsic evidence of surrounding 


- eireumstances as may be required to show in 


what manner the language of the ‘document 
is. related to existing facbs.” 

"Mortgages by conditional sale under 
various names are a common form of morte 
gage in India and have come before this 
Board io several reported cases. ^ * * 


If so, one would expect to find that the transac- 
(4) 27 M. 348 at p. 349. 
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tion would, as far as possible, be made to assume 
the appearance 3f a sale.’ JT have quoted thua 
largely, because loose expressions and sen- 
tences in several cases decided by Indian 
High Courts and Chief Courts in India and 
Burma have been quoted before us on both 
sides for the proposition that oral evidence 
and evidenve of subsequent conduct can be 
adduced for construing documents, I think 
that in view of the above distinct pronounce- 
ment of their Lordships of the Privy Council, 
such evidence ought not to be allowed. 


Again, the Privy Connecil case of 
Bhagwon Sahat v. Bhagwan Din (5), the 
Full Bench ease of Jhanda Singh v. Wahid- 
ud-din (6), the case of Ma Hnin U v. Osman 
Gant (7), the case of Kinuram Mandal v. 
Nitye Ohander Sirdar (8) and several similar 
cases were quoted by the respondent’s learned 
Vakil in support of his contention that, 
where two separate documents have been 
executed within a few days of each other 
or even contemporaneously, they ought to 
be treated as distinct transactions (one a sale 
and the other an independent agreement for 
re-purchase) and not as together constituting 
& mortgage by conditional sale. On the 
other side, the cases of Wajid Al; Khan v. 
Shafkat Hussain (3) and amayya v. Krish- 
namama (2) the Privy Council case of 
Balkishen Das v. W. F. Legge (1), the Fall 
Bench ease of Ram Saran Lal v. Amrila Kuar 
(9), the! case reported as Maruti v. Balaji 
(10) and several other cases were quoted to 
show that contemporaneous documents should 
be read together and, if they come within the 
terms of section 58 of the Transfer of Pro. 
perty Act, should be dealt with as one tran- 
saction of morigage by way of conditional 
sale. 1 do nct think it necessary to consider 
in detail all these cases. Some of them may 
be distinguished on the ground that the 
particular circumstances surrounding the 
execution of the dccuments and the special 
words used in the dccuments were the basis 
of the decisions ir. those cases. Others cannot 
be so distinguished, for instance, the case of 


(5) 12 A. 887;17 A SE : 
(0) 9 Ind. Cas. 1615; 55 A 8&5 atp. 600; 8 A, L. J. 


880. 
(7) 15 Ind. Cas. 423; 5 Bur L. T. 99, 
(8) 11 C. W. N. 400; 6 C. L, J. £68. 
(9) 3 A. 369. 
(10) 2 Bom. L. R. 1058, 


Kinuram Mandal v. Nitye Ohander Serdar (8), 
which, I think, with the greatest respect to 
the learned Judges who decided it, is clearly 
inconsistent with the decision of the Privy 
Council in Baltzshen Das v. W. F. Legge (1). 
I might farther state that in Jhanda Singh 
v. Wahid-ud-din (6), one of the learned 
Judges states as follows: “There can, in my 
opinion, be no doubt that if the.two deeds 
were of even date, an almost irresistible 
presumption would arise in favour of the 
transaction. being a mortgage." And then, 
the learned Judge considers the several 
circumstances of that ease including the 
circamstance that the two deeds were sepa- 
rated by an interval of seven days and were 
registered on different dates and comes to 
the conclusion that in that particular case, 
the two deeds did not constitute a mortgage 
by conditional sale. 

In this case, the second deed clearly states 
that it is the counter-part of the first deed, 
and it is an elementary principle of law that, 
where one deed calis itself the counter: part of 
another deed and the parties to the two 
deeds are the same individuals, the two 
deeds form one single transaction and mast 
be read together, if possible, as parts of the 
same transaction. The interval of two days 
between the two deeds is, therefore, of little 
or no significance. 

It must be admitted that some observations 
of the Privy Council in Bhagwan Sahar v. 
Bhagwan Din (5) might be plausibly ar- 
gued as inconsistent with the decision of the 
Privy Council in Balkishen Das v. W. F. 
Legge (1). In fact, the case of Bhagwan 
Sahat v. Bhagwan Din (5) was quoted for 
the unsuccessful respondents in Balkishen 
Das v. W. F. Legge (1) before the Privy 
Council. But their Lordships distinguished 
the'ease of Bhagwan Sahat v. Bhagwan Din 
(5) on the ground that the decision in that 
case depended on the peculiar language of 
the deeds then in question, It seems to me 
that the facts of the case of Balkishen Das 
W. F. Legge (1) are more similar to the 
facts of the present case. The case of 
Ramayya v. Krishnamma (2), which is also 
binding upon us, further supports the con- 
clusion that the two déeds, now in question, 
form a mortgage by conditional sale. The 
learned Vakil for the respondents strenuously 
argued that, unless there were in the first 
document some express words indicating 
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that tere was the relation of creditor and 
debtor between the vendee and the vendor, 
no mortgage by conditional sale can be in- 
ferred. This isa contention based on some 
observations made in English Oourts of 
Equity and having regard to the opinion of 
their Lordships in Balkishen Das v. W. F. 
Legge (1), such considerations cannot be 
imported into India where we have got the 
plain words of section 58 of the Transfer of 
Property Act to show what the nature of a 
“transaction is which should be treated as a 
mortgage by conditional sale. As Doctor 
Ghose says at page 85 in his book on the 
Law of Mortgage in India, 4th Edition! “The 
test, therefore, whether the apparent vendee 
can exercise tke rights of a creditor, cannot 
with propriety be applied in this country and 
the broad rule laid down in Alderson v. 
White (11) ‘no debt, no mortgage’ may 
perplex but cannot guide our Courts. See 
Tukaram v. Ramchand (19). As Chief 
Justice Edge points out, Indian documents 
ought not to be construed as if they had been 
drafted by an English conveyancer familiar 
with equity gases, which are wholly unknown 
to the people of this country, and altogether 
inapplicable to the form and object of the 
contract of mortgage as understood by the 
parties." Then the learned Doctor says at page 
87:— It should be added that in doubtful cases 
the Court leans strongly to the construction 
most favourable to the person claiming the 
right to redeem.” ‘As regards the conten- 
tions that the right of redemption is personal, 
it is based on the prohibition in Exhibit A 
to assign the right of redemption. Such a 
prohibition is legally invalid and the right of 
redemption can be exercised by the heirs. 
See Ram Saran Lal v, Amirta Kaur (9). In 


the result, L would reverse the decree of the . 


lower Courts and give the plaintiffs the 
usual decree for redemption on their paying 
into the Court of first instance Rs. 300 for 
paymenttothe defendants within three months 
from this date. The parties will bear their 
respective costs throughont. 


Spencer, J.— The only hesitation that I 
have felt in deciding this case is occasioned 
by the fact that there is a difference of two 
days in the dates of execution of Exhibit I 


(11) (1858) 2 De G. &J.97;4 Jur. (n. 5.) 125; 6 
R. 242 i 


(12) 26 B. 262 at p. 257; 3 Bom, L. R. 778. 
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and Exhibit A, and that in none of the 
numerous cases cited at the hearing of this 
appeal have two documents executed on 
different days been held to constitute a mort- 


‘gage by conditional sale: 


In Jhanda Singh v. Wahid-ud-din (6), 
where there occurred an interval of seven 
days between the execution of the first 
and second documents, it was held that the 
documents must be construed separately and 
that the parties intended a sale and not a 
mortgage. 

The lapse of seven days was one of the cir- 
cumstances relied on by the learned Judges 
who decided that case. 

In the present case, an explanation, more 
or less satisfactory, has been offered for the 
agreement to transfer not having been written 
on the very same day as the sale-deed was 
written; and the presumption that they were 
two independent transactions, suggested by 
the difference in dates, has been more than 
counter-balanced by the description which 
occurs in Exhibit lof the second document 
being a counter-part of the first. If the two 
documents are read together as they must 
be when one is desoribed as a counter-part of 
the other, the words in Exhibit I denoting 
that ib is an instrument of absolute sale 
and that the vendor renounces all claims to 
the properties in future lose the significance 
which they would bear if the sale-deed had 
been executed singly. 

I am, therefore, able to agree with my 
learned brother in holding that the appeal 
should be allowed on the terms stated in his 
judgment. 


Appeal allowed. 


ALLAHABAD HIGH COURT. 
Seconp Orvin ÁPPRAL No. 950 or 1913. 
December 2, 1913. 
Present:——Justice Sir P. C. Banerji, Kr, 
MUNNA LAL—Derenpant—APPELLANT 
versus 
BUCHOHU LAL-—Pruiam TIEF —HRESPONDENT, 
Transfer of Property Act (IV of 1882), ss. 1006, 
11], i116—Tenani by suferauce—Notice io quit 
determines tenancy—Position of tenant after determin- 
ation of tenancy—Trespasser—Liability for damages 
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after determination of tenancy—Res judicata—- Rent suit 
—Basis of title a thika—Sutt dismissed for want of 
proof—Subsequent sutt for posterior period. 

Where a tenancy is determined by the issue of 
notice to quit, the position of the tenant after the ex- 
piration of the period fixed in the notice is no better 
than that of a trespasser. He is, therefore, after that 
date, liable to the lessor to pay rent at fair and reason- 
able rate and not at the rate contracted during -the 
subsistence of the tenancy. | 

Where a suit for rent for a certain period is dis- 
missed on the ground that plaintiff has failed to 
prove the thika on which he relies, the plaintiff can, 
in a subsequent suit for rent of a period posterior 
to the period for which he previously sued, obtain a 
decree on proof of his thika. 


Second appeal from the decision of the 


District Judge, Agra, dated 3rd July 1913. 
Mr. S. K. Dar, for the Appellant. 


Mr. Parmeshwor Dayal (for Mr. Bishnu 
Ram Mehta,) for the Respondent. 


JUDGMENT.—This appeal arises out of 
a suit for ejeetment from a shop and for 
arrears of rent and future rent from the date 
of the suit to the date of possession. The shop 
belongs to the Islamia Committee of Agra, 
who granted a lease of 15 to the defendant to 
run from the 15th of May 1908 to the 15th 
of May 1911. The rent agreed to be paid 
was Rs. 16 per mensem. The Islamia Com- 
mittee granted a thzka to the plaintiff on the 
38th of March 1912, and this thzka is still 
in force. As lessee under the thika from the 
Islamia Committee, the plaintiff served the 
defendant with a notice to quit. After such 
service of notice, he brought the present suit 
for the reliefs mentioned above. The suit 
was resisted on three grounds:—(1) that the 
matter was res judicata, (2) that the notice 
was invalid, and (3) that the rate at which 
future rent had been claimed was excessive, 
and that in no case could the plaintiff be 
awarded rent for any period at a higher rate 
than Rs. 16 per mensem. 
have been overruled by the Courts below. 
But they have been re-iterated in the appeal 
to this Court. The point which has been 
seriously pressed on behalf of the appellant 
is that about the award of rent from the date 
of the suit to the date of possession at the 
rate of Rs. 30 per mensem. Itis contended 
that the leasein favour of the defendant 
determined on the 15th of May 1911 and that 


, after that date the defendant was holding 


over and was, therefore, liable for rent at the 
original rate. That, no doubt, is so till the 
date on which the tenancy was determined 


All these pleas: 


[1914 , 


by notice. The term of the lease expired on 
the 15th of May 1911. After that, Che defend- 
ant held over apparently with the tacit 
consent of the plaintiff under section 116 of 
the Transfer of Property Act. He must from 
that date be held to have been a tenant from 
month to month and under section 106 of the 
same Act, his tenancy was determined on the 
15th of November 1912 by the issue of a 
notice to quit. After that date, the defend- 
ant’s possession was no better than that of 
a trespasser. The plaintiff has obtained » 
decree for eiectment, and under Order XX, 
rule 12, the Court could award rent from the 
institution of the suit till delivery of posses- 
sion, and this is what has been done in this 
ease. The question as to the rate of rent to 
be paid subsequently to the date of the decree 
is a pure question of fact, and both the Conrts 
below have concurred in finding that the fair 
and reasonable rate of rent for such period 
is Hs. 30a month. The decision of the 
Court below in this respect is, in my opinion, 
right. A plea was taken to the effect that 
the notite issued to the defendant on the 
29th of October 1912 was invalid in law. 
The learned Vakil for the appellant has been 
unable to show in -what respect it was 
defective. As to the plea of res judicata, it is 
clearly without force., The plaintiff sued 
the defendant for rent for a period ' anterior 
to that fer which rentis now claimed. In 
that suit, the claim was dismissed because 
the plaintiff had failed to prove the thika 
under which he held from the Islamia Oom- 
mittee at that time. In the present suit, he 
has proved the éAzka which was granted to 
him onthe 18th of March 1912, so that no 
question of res judicata arises. The appeal 
fails and is dismissed with costs including 
fees in this Court on the higher scale. 


Appeal dismissed. 


. . Contract Act (IX of 1872), s. 
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MUTHURAKKU MANIAGARAN V. RAKKAPPA MANIAGARAN, 


MADRAS HIGH COURT. 
Appran AGAINST ORDER No. 51 or 1912. 
September 19, 1913. 
Present: —Mr. Tastes Miller and 
Mr. Justice Sadasiva Aiyar. 
MUTHURAKKU MANFAGARAN— 
PLAINTIFF— APPELLANT 
versus 


RAKKAPPA MANIAGARAN AND ANOTHER 
— [D EFENDANT3 — RESPONDENTS. 


itgns of property to one person—Sale to different per- 
sons on different dites—Sale to one free from incum- 
brance—Sale to another charged with payment of mart- 
gage—Failure to pay—Mortgage-decree making both 
items Hable— Payment by one vendee to save his pro- 
perty. 

A. was the owner of two items of property. In 
1889, he mortgaged both of them in favour of B. On 
81s6 July 1895, he sold one of the items to C. freeing 
ib entirely from the morbiragein B.'s favour. The next 
day, t.e, on August 1, 1895, he sold the other item to 
D. directing him to pay wp the mortgage in favour of B. 
in full. D. failed to" pay as directed; B. brought a 
suit on his mortgage, and obtained a decree for sale 
of both the items of property. O. was nob made 
personally liable under the decree; but O., in order to 
save his property from sale, paid the full decretal 
amount, and brought the present suit to recover ib 
from A. or D.: 

Heid, that under section 69 of the Contract Act, D, 
was bound to pay C. the whole decree amount paid by 
the latter to save his property from sale, and not 
merely a portion of the decree-debt proportionate to the 
extent of the mortgaged properties in his possession. 

Hakim Ali Khan v. "Dalip Singh, 19 Ind. Cas. 676; 
1l A. L. J. 478; Deb Narain Dutt v. Ram Sadhan 
Mandal, 20 Ind. Cas. 630; 18 C. L, J. 608; 17 C. W. N, 
1143, followed. 

Appeal against the order of the District 
Court of Tinnevelly, in Appeal Suit No. 213 
of 1911, preferrel against that of the Dis- 
trict Munsif of Tuticorin, in Original Suit 
No. 311 of 1910, 

Mr. S. Srinivasa Atyar, for the 


lant. 
Mr. K.N. Adyar, for the Respondents, 


JUDGMENT. 


MiILLER, J.—This appeal, I think, must 
succeed, aud I put my decision on section 69 
of the Contract Act. 

The 2nd defendant bought subjecs to the 
whole mortgage and was bound by law to 
satisfy the mortgagee himself either by 
payment or by suffering a sale of that paré of 
= mortgaged property which was sold to 

im. 
hud the previous day been transferred to the 
plaintiff did not affect that obligation: the 


Appel. 


69—Mortgage of two ` 


The fact that a portion of the property . 


property purchased by theplaintiff was right. 
ly or wrongly ordered to besold under the 
decree, and the plaintiff, to save the sale, 
paid the whole of the mortgage-money. 
He was, I think, interested in making the 
payment: and the 2nd defendant was bound 
by law to pay: there seems to be nothing 
more required to attract the provisions of 
section 69. 


The District Judge recognises that sec- 
tion 69 would apply to the case, but 
fails to see that the 2nd defendant was 
bound by law to pay the whole mortgage- 
money and not only his proportionate part 
thereof. 

I agree in the decree which my learned 
brother proposes to make. 


SADASIVA Aixam, J.—The learned District 
Judge has reversed the District Munsif's 
judgment and remanded the suit to the 
Court of first instance for the purpose of 
deciding the suit on the basis that the 
plaintiff’s claim is oue for contribution from 
the 2nd defendant in respect of moneys 
paid by the plaintiff toa mortgagee of both 
the Ist and 2nd schedule properties. 


The material facts are shortly these. The 
lst defendant was the owner of both the 
schedule properties. He sold the lat 
schedule properties to the plaintiff’s father 
on the 31st July 1895, the cirenmstances 
showing that it was to be a sale freed from 
the prior encumbrance of 1889 in favour of a 
Zemindar. On the next day, ¢.¢, the Ist 
August 1895, he sold the 2nd schedule pro- 
perties tothe 2nd defendant, part of the 
purchase-money being left with the 2nd 
defendant in order that he might discharge 
the Zemindar’s mortgage of 1889. The 2nd 
defendant failed to discharge the Zemindar’s 
mortgage of 1889. The Zemindar brought 
a suit againstthe Ist defendant and the 
plaintiff's father in 1901 for sale of both the 
Ist and 2nd schedule properties and for 
personal decrees against the Ist defendant and 
against the plaintiff's father. The plaintiff's 
father, however, was dead when tke sait was 
brought and so the decree in that suit of 
1901 exonerated the plaintiff’s father and 
his interest (ifany) in the properties from 
all liability, but ordered the sale of both the 
lst and 2nd schedule properties and further 
gave a personal decree against the lat defend. 






M. 
= 
Aa 






Zomindar. 


It is clear that a sale under such a decree 
could not at all affect the title of the 
plaintiff’s father (or rather of the plaintiff, 
who had become the heir of his father) in 
the Ist schedule properties,as his father’s 
rights were expressly exonerated by the 
decree. But when the Ist schedule property 
was brought to sale in execution of the 
Ziemindar'a decree in the Suit of 1901, the 
plaintiff paid up the whole amount to save 
the Ist schedule property from sale and 
brought the present suit for recovery of the 
sum so paid on the charge of the 2nd 
schedule properties and from the lst defend- 
ant personal. The District Munsif 
dismissed the suit as against the lst defend- 
ant but gave a decree on the charge of the 
2nd defendant’s 2nd schedule properties for 
the sum of Rs. 260 with interest at 4 per 
cent. per annum from the i6th December 
1908 till date of decree and at 6 per cent. 
from the date of decree. The District Munsif’s 
decree seems also to give a personal remedy 
against the 2nd defendant for the amount 
decreed. 


On appeal by the 2nd defendant to the 
District Court, the learned District Judge 
held that, as there was no privity of con- 
tract between the plaintiff's father and 
the 2nd defendant, though the 2nd defendant 
had promised to the Ist defendant to disə 
charge the Zemindar’s mortgage, the plaintiff 
cannot recover tho whole amount which he 
paid to the Zemindar (mortgagee-decree- 
holder) from the 2nd defendant and the 2nd 
schedule properties, but can only recover 
contribution from the 2nd defendant in the 
proportion of the value of the 2nd defend- 
ant’s property to the value of the Ist and 


2nd schedule properties together. The 
learned District Judge held that section 
O79 of the Contract Act could not 
Pla 4 "Np the plaintiff. 
3 Es ‘fn second appeal, the plaintiff's learned 
o A l contended 
i" Ó ) that the District Judge ought to 
QQ . x have found that there-was privity 
Lu a of contract between the plaintiff's 
O d father and the 2ad defendant ; 
= O that under sections 69 and 70 of 
Tp the Contract Act, the plaintiff. 
CAN 5 was entitled to recover the 
z ~ 
e 
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ant for the mortgage-money due to the whole of the Rs. 260 atc. from 


` the2nd defendant ; 

(e) that under the generallaw, he was 
80 entitled ; 

(d) that the District Judge should have 
given .a decree against the Ist 
defendant though the plaintiff had 
not appealed to the District 
Court against the Munsif’s judg- 


` ment exonerating the 1st defend- , 


ant; s 
-(e) and that, in! any event, the order 
of reversal and remand passed by 
the District Judge is wrong, as 
the Munsif had not decided the 
suit on any preliminary ground. . 
Taking the last contention first, it is 
clear from the decision of Nabin Ohandar 
Tripati v. Pran Krishna Dey (1), that the 
lower Court, even on the view held by it 
on the facts and the law, could have only 
called for findings from the Court of 
first instance as to the contribution which 
the 2nd defendant and the 2nd schedule 
properties were liable to make to the 
plaintiff and could not have reversed the 
judgment of the Court of first instance 
and remanded the suit wholly. The lower 
Court’s order, therefore, should be reversed in 
any event. 
As regards the first contention, it is & 
question of fact whether there was a privity 


of contract between the plaintiffs father - 


and the 2nd defendant, and I am not pre- 
pared to dissent from the finding of the 
lower Appellate Court that there was no 
such privity of contract. 

Then there remain three questions of law. 
I shall take the contention (d) first. The 
District Judge was, no doubt, entitled to give a 
decree against the Ist defendant though 
the plaintiff had not appealed against the 
Munsif's decision exonerating the Ist defend- 
ant (see Order XLI, rule 33). Bat I am 
not inclined to say in this case that the 
lower Appellate Court shonld have given 
such a decree against the lst defendant, aa 


it was the default of the 2nd defendant in — 


not paying to the Zemindar (mortgagee) (in 
accordance with the 2nd defendant's promise 
given to the lst defendant): that has 
caused all this trouble and the lst defendant 
was really innocent of any fraud against the 
plaintiff. | 

. (1) 20 Ind, Cas, 39; 18 O, L. J. 013, 


è 
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Then we have only t 


HEU UU. 
contentions (b) and (c),W S ok 
reference might be here re Maie 

(b) That under sections Nean. 
the Contract Act, the aan was 
to recover the whole money from the 9nd 
defendant; 

(c) that under the general law, he was 
so entitled. I think both these contentions 
ought to prevail. It has been held by the 
Allahabad High Court, [Hakim Ali Khan v. 
Dalip Singh (2)]. that when the plaintiff 
purchased a property from the mortgagor 
owner when the defendant had (for con- 
sideration) promised to the mortgagor to 
discharge the mortgage, and had failed to 
so discharge the mortgage, aud when in con- 
sequence of such failure the plaintiff was 
obliged to pay up the mortgage-money to 


_the mortgagee who had obtained a decree 


on his mortgage, the plaintiff was entitled 
to recover the money so paid by him from 
the defendant. The plaintiff's right in such 
a case is based by the learned Judges on 
the ground that the plaintiff was entitled 
to stand in the shoes of the original owner 
(mortgagor), and as that mortgagor had 
a right as against the defendant to recover 
the money which the defendant had. failed 
to pay to the mortgagee and had thus com- 
mitted a breach of the contract with the 
mortgagor (owner), the plaintiff, standing 
in the skoes of the mortgagor, was entitled 
to recover compensation from the defendant 
just as the plaintiff’s vendor (the original 
mortgagor) could have recovered it from the 
defendant. This reasoning appears to mo to 
be in consonance with justice, equity and 
good: conscience. I would, therefore, uphold 
the contention (c) of the appellants in this 
case. Again coming to the contention (b), 
ib has been held, in Deb Narain Dutt v. 
Ram Sadhan Mandal (3), that, where a sum 
was payable by the defendant under a con- 
tract with A.. for the benefit of B. 
T.e, where defendant had promised to A. 
for consideration to pay a sum of money 
to B. B. could enforce the contract, 
Lord Hatherley’s observations in Touche 
v. Metropolitan Railway Warehousing Company 
(4), are quoted in support of the said 


(2) 19 Ind. Cas, 676; 11 A. L. J. 478, 
an 20 Ind, Cas, 630; 17 C. W. N. 1143; 18 C, L. J. 


i (1871) 6 Oh, Ap, 071; 40 L. J. Oh. 498. 










Applying this paruo 
4 to me that the Zemindar, mortgagee, 
have obtained a decree against the 


A t "d defendant for the money which the 


2ud defendant agreed with the Ist defend- 
ant to pay to the mortgagee at the time 
of the sale by the Ist defendant to the 
2nd defendant of the 2nd schedule properties. 

The second defendant having been thus 
bound to pay to the Zemindar (mortgagee) 
the whole amount of the mortgage money 
and the plaintiff being interested in the 
2nd defendant’s payment of such money ta 
the Zemindar (mortgagee) and the plaintiff 
having paid such money, it seems to me that 
section 69 of the Contract Act directly 
applies in the plaintiff's favour. In Vaskun- 
tam Ammangar v, Kallapiram Azyangar (5), 
Subrahmania Aiyar and Davies, JJ., held that 
a Hindu widow, who was interested in her 
daughter’s welfare and, therefore, spent money 
for the marriage expenses of her daughter 
which her husband’s brother was legally 
bound to incur, could, under section 69, 
recover the money from the husband's 
brother. In Subramanita Iyer v. Vengappa 
Reddy (6), Benson and Krishnaswami Aiyar, 
JJ., held that even if the plaintiff had merely 
an apprehension of any kind of loss or 
inconvenience or even of any detriment by 
the non-payment of a debt due by a third 
person to another, the plaintiff was "interest- 
ed” in paying that debt of that third person 
and, if he discharges it, he could rely upon 
section 69 of the Contract Ast. Even if 
Vatkuntam Ammangar v. Kallapiram Ayane 
gar (5) goesa little too far in considering 
that an interest other than a pecuniary 
interest will do to attract the provisions of 
sestion 69, Subramanta Iyer v. Vengappa 
Reddy (6) is clear authority for the proposi- 
tion that pecuniary interest, even in the shape 
of detrizaent or inconvenience, will entitle the 
plaintiff to take advantage of section 69 of 
the Contract Act. [See also Tulsha Kunwar v. 
Jageshar Prasad (7) and Acha Renganatkam- 
mal v. Ramanuja Acgangar (8).] 


In Bhadra Mohamad v. Gunamont Pillai 


(9), the facts were as follows;— The plaint- 


(5) 26 M. 497; 18 M. L. J. 25. 

(6) 4 Ind. Cas. 1088; 83 M. 232; 19 M. L, J. 750. 

(7) 28 A. 563; A. W. N. (1906) 114; 3 A. L. J. 372, 

(8) 11 Ind. Cas. 570; 21 M. L. J. 600; 
(1911) 2 M. W. N. 285; 86 M. 7 

(9) 11 Iud, Cas. 165. 
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iff whose property was about to be sold 
by the landlord for a sum which was 
solely due by the defendant as between 


the plaintiff and the defendant paid that- 


sum to the landlord. The sum was charged 
both upon the plaintiff's interest and upon 
the defendant's interest in certain properties. 
On these facts, the plaintiff was entitled to 
recover the whole from the defendant under 
section 69 of the Contract Act. The learned 
Judges further held in that ease that, even if 
section 69 of the Contract Act did not apply, 


Section 70 applied in the plaintiff's favour 


because the payment was not voluntary, as 
the plaintiff's property was about to be sold; 
the payment was a lawful act by the plaintiff 
and the defendant reaped its benefit as the 
debt due by him was thereby discharged. 

[Seealso Kanhaya Lal v. The National Bank of 
India, Limited (10), as to what is a voluntary 
payment)]] In Narayana Kutti Goundan v. 
Pechiammal(11), Sundara Aiyar and Spencer, 
JJ., held that even a contingent reversioner 
after the death of a widow under the Hindu 
Law, who pays a mortgage-debt to save a 
property from sale under a mortgage-decres, 
obtains a lien on the property which was 
cleared of the mortgage-debt, and section 69 
of the Contract Act has also been relied upon 
by both the learned Judges. In Jog Narain 
Singh v. Badri Das (12), section 70 of the 
Oontract Actis relied upon to establish the 
right of a mortgagee who paid a decree passed 
against the mortgagor under section 161 of 
the Bengal Tenancy Act. In Sri Sri Sri 
Gajapatht Kristna Ohendra Deo v. Srinivasa 
Oharlu (18), decided by my learned brother 
and myself, I have ventured to make some 
observations indicating that sections 69 and 
70 of the Contract Act should be liberally 
interpreted to advance substantial justice. 
In the result, I would hold that not only 
was the order of remand and reversal 
unsustainable even on the learned District 
Judge's view of the law, but that that view 
of the law is itself unsustainable. The order 
of the District Judge should, therefore, be set 


(10) 18 Ind. Cas. 949; 17 C. W. N. 541 (P. C.); (1913) . 


M. W. N. 406; 13 M. L. T. 406; 11 A. L. J. 4183; 17 C. 
L. J. 479; 15 Bom. L. R. 472; 184 P. L. R, 1013; 25 M, 
L, J. 104; 40 O, 598. 


(11) 15 Ind. Oas. 208, 22 M. L. J.364; 1l M, L. T. 
174; (1912) M. W. N. 358; 86 M. 426, 

(12) 18 Ind. Cas. 144; 16 C. L, J. 156. 

(13) 20 Ind, Cas. 445; 14 M. L, T, 20; 25 M, L, J, 433. 
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aside and tho District Munsif's decree restor- 
-ed with costs ‘in this and inthe lower 
. Appellate Oourti The 2nd defendant is, 


however, not ‘personally liable for the decree . 
amount, and the District Munsif’s decree | 


will be made clear on that point. 
Order set aside. 


ALLAHABAD HIGH COURT. A 
Ssconp Cryin APPRAL No. 112 or 19138. 
December 1, 1913. 

Present: —Mr. Justice Rafique. 
CHHADAMI LAL AND ANOTHER— PLAINTIFFS 
— APPELLANTS 
versus 
SHYAMA CHARAN AND OTHERS— 


DEFENDANTS —~RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata—Plea of res judicata taken first time at hear- 
ing of second appeal. 

A plea of res judicata can be taken for the first 
time at the hearing of a second appeal, although 
it was not taken in the memorandum of appeal. 


M ocium Ismail v. Chattar Singh, 4 A, 69; A. W. 


N. (1881) 116, followed. 

Second appeal from the desision of the 
Subordinate Judge of Bareilly, dated 3rd 
September 1912. 

Mr. J. Mukerji, for the Appellants. 

Mr. Guizarz Lal, for the Respondents. 


JUDGMENT,.—It appears that a grove 
situate in Mouza Abudaudi was in the 
possession of Jai Mal, Mohan, Thakuri, 
Musammat Manno and seven others as tenants. 
The first four of them had a half share in 
it, while the other seven had the remaining 
half. The plot on which the grove stood 
was recorded in two mahals, namely, Mahal 
Abi and Mahal Zard. At the recent Settle- 
ment, the land of that portion of the grove 
which was in Mahal Abi, pati: Bainjni, was 
numbered 315 and the land of the other 
portion that was in Mahal Zard was 
numbered 316. On the 18th September 
1909, Jaimal, Mohan, Thakuri and Musem- 
mat Manno executed a sale-deed in favour 
of Shama Charan in respect of their half 
share in the grove together with some 
other property. The sale-deed purported 
to convey both land and trees. On 14th 
September 1911, Chhadammi Lal and Daya 
Ram, zemindars of the village of Abudaudi, 
instituted two suits in the Court of the 
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Munsif of Pilibhit in respect of the grove 
in question. They instituted two suits 
because the grove was situate in two mahals, 
The suits were brought against Shama 
Charan, the vendee, and against Jaimal, 
Mohan, and the sons of Thakuri, as the 


. latter had died after the sale of 18th Sep- 


‘tember 1909. Chhadammi Lal and Daya 
Ram sued to recover possession of the 
grove by ejectment of Shama Charan on 
the allegation that they were the zemzndars 


- of the patizs in which the grove in question 


was situate and that the vendors were in pos- 
session of the grove as tenants, and had no 
right to transfer either the land or the trees. 
Jaimal, Mohan and the sons of Thakuri 


supported the claim of the plaintiffs so far as 


to admit that they had no right to sell and did 
not sell the land of the grove. They said that 
they had sold whatever interest they had 
in the trees. Shama Charan resisted the 
two suits on several grounds. He said that 
his vendors and seven others were the 
proprietors of both the land and the trees 
of the grove and that the tenants holding 
groves in Ábudaudi could, under the custom 
obtaining in the village, transfer them. He 
further said that after his purchase of 18th 
September 1909, he had obtained a partition 
decree against co-sharers of his vendors under 
which the grove situate on the plot No. 315 
was awarded to him. He had no concern with 
the grove situate on plot No. 316. He 
advanced an alternative plea with regard to 
the grove on tthe plot No. 315 to the effect 
that he was a mortgagee of palis Bainjni 
in which the plot No. 315 was situate and 
that the plaintiffs could not claim possession 
of 16 as long as his mortgage subsisted. 
They could only redeem him. Both the 
suits were tried together. The two 
suits were numbered 1049 and 1050 of 1911. 
The Suit No. 1049 related to grove on plot 
No. 315 and the other suit fo the grove on 
plot No. 316. All the evidence was by 
consent recorded in Suit No. 1049. The 
learned Munsif found that Jaimal and others 
had no right inthe Jand of the grove, that 
they were in possession of the grove as 
tenants and that no custom was established 
under which they could sell the trees of 
the grove. He also found that Shama 
Charan had failed to prove that under a 
partition decree, the grove on plot No. 315 
had fallen to his lot and the grove on plot 
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No. 316 to the lot of the co-sharers of his 
vendors. Accordingly, a decree for actual 
possession was passed in Suit No. 1050 and 
a decree for proprietary possession only was 
passed in Suit No. 1049, that is, in respect 
of the grove on plot No. 315 as Shama Charan 
was found to be a mortgagee of pati: Bainjui. 
Shama Charan preferred an appeal from the 
decres in Sait No. 1049, and preferred no 
appeal from the decree in Suit No. 1050. 
The plaintiffs, in opposing the appeal of 
Shama Charan in the lower Appellate Court, 
urged, among other grounds, the plea of 
res judicata, but it was disallowed. The 
learned Judge agreed with the first Court 
as to the proprietorship of the land of tha 
grove yesting in the zemzndars but disagreed 
with it as tothe right of the tenants to sell 
the trees of their groves. "The decree of the 
first Court was accordingly modified. The 
plaintiffs have come up in second appeal to 
this Court, 

One of the grounds involved in the appeal 
is that of res judicata. The plea is urged on 
the basis of the decree in Sait No. 1050 from 
which no appeal was preferred and which 
has become final, The learned Vakil for 
Shama Charan mests the objection on two 
grounds. He contends the plea of res 
judicata was not taken in the memorandum 
of: appeal to this Court and in fact was not 
advanced until the attention of the Vakils for 
the appellants was called by the Court to 
the omission. Secondly, it is urged that as 
by the partition decree, the grove on plot 
No. 315 had fallen to the lot of Shama 
Charan, he had no concern with the decree 
in Suit No. 1050, hence that decree would 
not operate as res judicata. I do not think 
that either contention for Shama Charan is 
correct. It is true that the objection of 
res judicata was not taken in the memorandum 
of appeal to this Court and was taken when 
the Court called .the attention of the appel- 
lants’ Vakil to the omission. But such an 
objection can be taken at any stage. This 
view is borne out by the Fall Bench case of 
Muhammad Ismail v. Ohattar Singh (1). 
The second objection would perhaps have 
been valid if Shama Charan had proved 
that the grove on plot No. 815 had fallen 
to his share and the grove on plot No. 316 
to the lot of the oo-sharers of his vendors; 


(1) 4.4.69; A, W. N. (1881) 116, 
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He made that allegation in Suit No. 1050 and’ 


failed to prove it. Vide the judgment of 
the learned Munsif which is on the record, 
Under these circumstances, in my opinion, 
the decree in Suit No. 1050, which decided 
the same question as the decree in Suit No. 
1049, supporta the plea of the bar of res 
judicata. In view of this finding, it is an- 
necessary to discuss the other points raised 
in the appeal The appeal prevails. I 
allow it and set aside the decres of the lower 
Appellate Court and restore that of the first 
Court. Costs are allowed to the appellants, 
including costs on the higher scale in this 


Court. 
Appeal allowed. 


‘MADRAS HIGH COURT. 
ORIGINAL Sipe APPRAL No. 57 or 1912. 
November 5, 1913, 
Present:—Sir Arnold White, Kr., Chief 
Justice, and Mr. Justice Oldfield. 

T. ABDUL: RAHIMAN SAHIB— 
APPELLANT ] 
versus 
Tas OFFICIAL ASSIGNEE or MADRAS 
—— RESPONDENT. 

Insolvency proceedings —Partnership—Factors deter. 
mining whether person is mere creditor or partner— 
Madras Insolvency Rules r. 47. 

In determining whether a person, (against whom an 
application to be deolared an insolvent was made 
along with other parties of a firm), is a more creditor 
of or a partner in, a firm, the facts that he had no 
ledger page in the firm’s ‘book, that ke drew no in- 
terest on the sums deposited by him, that he was not 
included in the schedule of unsecured creditors filed 
along with the petition for insolvency, and that he was 
described also as an yejaman, are clearly indicative of 
his position as a partner. 

Appeal from the order of the Hon'ble Mr. 
Justice Bakewell, dated 14th of August 
1912, in the exercise of Insolvency Juris. 
diction of the High Court and made in 
Insolvency Petition No. 210 of 1911. 

Mr. R. N. Atyangar with him Mr. P. 
Ramamurthi, for the Appellant. 

Messrs. Short and Bewer $ Co., for the 


Respondent. 
JUDGMENT. 


e Waite, C. J.—In this case, on August 2 5th, 
1911, a petition was presented by five credit. 
ors against the firm of T. A. S, Abdul Razak 


Sahib and Co. ` The petition stated that the 
partners in the firm were Abdal Karim Sahib 
and Abdul Razak Sahib, an order of 
adjudication was made against these part- 
ners on September 4th. 

“On January 30th, 1912, the Official Assignee 
applied by motion for an order to the 
appellant, one Abbnl Rahiman, to show 
cause why an order should not bea made 
against him under rale 47 of the Madras 
Insolvency Rules adjudicating him an insol- 
vent asa member of the firm of T. A. S. . 
Abdul Razak Sahiband Co. The application 
came on for hearing on July 15th, 1912. 
The cause of the delay would seem to have 
been that it was found impossible to effect 
personal service on the appellant. Bakewell, 
J., made the order and Abdul Rahiman 
appeals, 

The appellant is the younger brother of 
Abdul Karim and the nephew of Abdul 
Razak. He attained his majority in 1909, 
In 1909, the appellant received from Court 
asum of Rupees fourteen thousand. This 
was paid into the firm. The appellant says 
ib was paid ia by way of deposit, The 
Official Assignes says it was the appellant's 
contribution towards the capital of the firm 
in which he was, or became a partner. 

There is no evidence of any express 
agreement of partnership between the appel- 
lant and his brother and uncle. The evis 
dence of holding out is meagre. One 
witness, the skin dubash of Shaw Wallace 
and Co., said he had dealinga with the 
appellant as a member of the firm and that 
the appellant told him he was a partner in 
1910. Another witness, a partner in the 
firm of Haji Badshaw Sahib and Co., said 
that he had seen the appellant: attending 
to the business of the firm. In cross- 
examination, he said he had not seen him do 
anything as a partner. 

There is in evidence a letter written by the 
appellant to his uncle on June 19th, 1910, 
(Exhibit K) relating to business matters, in 
which the appellant describes himself as 
"Pallavaram Shop T. Abdul Rahiman.” I 
cannot accept the suggestion made on behalf 
of the appellant that the words ‘Pallavaram 
Shop’ were an address, and were not intended 
to bə a description uf the writer of the letter, 
There is also in evidence another letter 
relating to business matters written by the 
appellant to his uncle on June 22nd; 1911, 


iv 
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(Exhibit L). ‘There are no accounts in 
evidence (or, if there are, our attention has 
not been ealled to them), which show either 
any drawings by the appellant as a partner, 
or any credits by way of interests in respect 
of the sum of Rupees fourteen thousand 
which the appellant says he deposited with 
the firm. 

There is, however, in evidence an entry 
ina ledger of the firm’s which purports 
to show the carrying forward from an old 
account the sum of Rupees thirty six 
thousand and seven hundred and odd 
(Exhibit C 1). In the print of this entry, the 
date is given as June 1911. This appears 
to be a mistake for June 1910. Then there 
isa statement of s» division of this sum of 
Rs. 37,000 odd between the appellant's 
brother and uncle (the admitted partners) 
his mother and himself. There is no evi- 
dence as tothe circumstances in which, or 
the person by whom, this entry was made. 
The learned Judge states, and it was not said 
that his statement was incorrect, that the 
appellant’s brother, uncle and mother were 
partnersin tbe old account of which the 
balance was carried forward in June 1910, 
As the learned Judge points out, no dis- 
tinction is drawn between the appellant and 
the other three persons. The learned Judge 
also refers to accounts in which the appellant 
is described as '"yejaman.' 

It has been pointed out to ns that in the 
original schedule of unsecured creditors of 
the firm, the name of the appellant does not 
appear. The schedule was amended and the 
name of the appellant was added together 
with that of his mother, as a creditor for a 
substantial amount, and the names of the 
two other creditors for trifling sums. I think 
we are entitled to take this into consideration 
since the schedule forms part of the record 
in this insolvency, though Abdul Razak, 
who was called as a witness, ought, of course, 
to have been asked about it. 


I attach no importance to the oral evidence 
and very little to the two letters (Exhibits K 
and L). These letters, to my mind, are quite 
consistent with the appellant taking part in 
the business with a view to his subsequently 
becoming a partner, There is, no doubt, some 
force in the observation of the learned Coun- 
sel for the appellant that, although the 
petition was presented by five petitioning 


creditors, not one of them was aware that 
the appellant was a partner in the firm. 
There does not, however, appear to be any 
explanation of the entry (Exhibit C) in the 
firm’s books except that put forward on 
behalf of the Official Assignee, that it was 
intended to be a statement of the amount of 
the respective interests of the parties named 
in the partnership agsets at the time the 
entry was made. Moreover, the fact that the 
name of the appellant was not included in 
the original schedule of unsecured creditors 
seems to me of considerable significance. 
Ihave had some doubt in this case, but 
having regard to the custom, with whiol 
one is familiar, of family partnerships which 
prevails among Muhammadan merchants as 
wellas among Hindus, lam not prepared 
to differ from my learned brother who is of 
opinion that Bakewell, J.'s order is supported 
by the evidence. 


As regards a matter of procedure, the 
order purpurts to be made under rule 47 of 
the Madras Insolvency Rules. This rule, 
which is taken from rule 264 of the English 
Bankruptey Rules, only provides for the 
form of the adjudication where a petition is 
presented against a firm and an order of 
adjudication follows. It does not empower 
the Court to declare that à given person is & 
partner in the firm against which a petition 
has been presented. This power is given by 
section 99 of the Act, which is taken from 
section 115 of the English Act. The proper 
course, as ib seems to me, (though I do not 
desire to express any final opinion on the 
point), would have been for the petitioning 
ereditors to apply for leave to &mend their 
petition. However, it cannot be suggested 
that the appellant was prejudiced, or 
embarrassed, or taken by surprise. The point 
was not taken at the Bar, and he knew the 
case he was called upon to meet. In these 
circumstances, I do not feel bound to hold 
that the order was bad by reason of what 
appears to me to have been an irregularity in 
procedure. 


I think the appeal should be dismissed 
with costs, 


OLDFIELD, J.—I am of the same opinion, 
and I desire to refer to two matters, because 
1 think that they affect the weight of two 
portions of the evidence materially. 
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Firstly, as regards the appellant’s conduct, 
heis not, as the learned Judge's judgment 
describes him, a mere boy. He has been of 
full age since 1909, when his money was 
placed in the firm. There was, moreover, 
nothing of value to support either his case 
that he was still a student at Vaniambadi 
and only visited the firm’s place of business 
occasionally or the assertion of his unele, 
another partner, that his intention was to 
starta distinct business of his own. In these 
circumstances, there is no probability in 
favour of his having been merely learning 
the business and, in my opinion, no reason for 
refusing weight to Exhibits K and Ih. 
Secondly, as regards Exhibit C. and the 
suggestion thatthe appellant was a mere 
depositor, it is material that there is no 


ledger page in his name in the firm’s 
accounts, such as other creditors of the 
firm had. 


In these circumstances, I concur in dis- 
missing the appeal with costs. 


Appeal dismissed. 


ALLAHABAD HIGH COURT. 
-Oryiz REVISION Petition No. 103 or 1913. 
December 4 1913. 

Present; —Mr. Justice Ryves. 
MANOHAR LAL-—DEFENDLNT— ÀPPLGIQANT 
versus 
Musammat GAURI RAUTAIN-—PzAINTIFF — 
Opposite Pasty. 

Agra Tenancy Act (II of 1901), s. 4 (8)—Rent, 
definition of —Lease for five years granted by zemindar 
to cut and graze grass on annual rent —Suit to recover 
arrear of rent—Provincial Small Cause Courts det (IX of 
1887), Sch. II, Art. 8—Jurisdiction—Small cause suit. 

Where a defendant executed a kabuliyat for 
five years in favour of the plaintiff, zemindar, agreeing 
to pay an annual rent of Rs. 21 for cutting and 
grazing grass growing on a certain land, the rent 
falls within the definition of the term contained in 
section 4 (3) of the Agra Tenancy Act, 1901. 

A suit to recover an arrear of such rent is not 
cognizable by a Small Cause Court. 

B. and N. W. Railway v. Bandhu Singh, S Ind. 
Cas. 223; 31 A. 842;6 A. L. J. 400, The Secretary of 
State for India v. Bindraban, A. W. N. (1881) 162, 
distinguished. 


Petition for revision against the decision of 
the Small Cause Court Judge of Cawnpore, 
dated 16th April 1913. 


INDIAN 


CASES, 


Mr. Parmeshwar Dayal, for the Applicant. 

Mr. Shivadi Lal Sinha, for the Respondent, 

JUDGMENT.—The plaintiff, who is zemin- 
dar, brought this suit against the defendant 
to recover arrears of two years’ rent. The 
defendant had executed a kabuliyat on the 
4th of July 1906 in favour of the plaintiff 
for five years agreeing to pay an annual rent 
of Rs. 21 and covenanting to cut and graze 
grass on the land entered in the kabulzyat, 
which runs as follows:— 

"I have taken (a lease) specially of grass 
and żin (a kind of grass) on the dhia (high 
bank) of the tank in Mauza Singhpur Shiuli, 
being the zem:ndar; of Musammat Gaurin 
Rautain, from this date for five years, that 
is, from 1314 Fasli to 1318 Fask on an 
annual sum of Rs. 21, (Rupees twenty-one). 
Accordingly, I shall pay. Rs. 21 as rent 
from year to year and shall cut and graze 
grass and tin as provided by the lease. I 
have, therefore, executed this kabuliyat.” 

The suit was brought in the Court of 
Small Causes and it was contested on the 
ground that that Court had no jurisdiction 
io try it. This objection was overruled by 
the Court which relied on the case of 
B. and N. W. Railway v. Bandu Singh (1). 
The Court decreed the claim with costs. In 
revision before me, it is urged that the 
suit was one for rent as defined in section 
4 clause 3 of the Tenancy Act. The ruling 
just referred to is clearly distinguishable. 
What happened there apparently was that 
every year the Railway Company sold by 
auction the right to cut grass on a portion 
of the line. I have also been referred to 
the case of Secretary of State for ‘India 
v. Bindraban (2). The facts of this case are 
quite different, and it is quite clear that 
according to the facts of that case, a suit 
could not lie under section 93 (a) of Act 
XIi of 1881. In this case, I find it very 
difficult to hold that the suit is not one for 
rent within the meaning of the Tenancy Act. 
I, therefore, feel constrained to allow the 
application, and set aside the decree of the 
Court of Small Causes and direct that 
Court to return the plaint to the plaintiff for 
presentation to the proper Court.  Oosts of 
this application will be costs in the cause. 


Petition allowed. 
(1) 2 Ind. Cas. 223; 81 A. 342; 6 A. L. J. 400. 
(2) A, W. N. (1881) 162. 
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RASA GOUNNDEN t. BINNAPPAYYAN. 


, MADRAS HIGH COURT. 
Stoonp Civin APPEAL No. 2622 ov 1912. 
December 9, 1913. 

Present: —Mr. J dakoa Ayling and 
Mr. Justica Old&eld. 


"RASA GOUNDEN —PLAINIIEF — ÁPPELLANT 


VETSUS 
SINNAPPAYYAN alias SELL APA 
GOUNDEN AND OTHERS—DEFENDANTS — 


RESPONDENTS, 

Sale in execution —Sale for arrears of rent—Swit for 
redemption —Burden of proof—Nature of evidence — 
General evidence quite sufficient. 

Where in a redemption suit a plaintiff relies as his 
title on a sale for arrears of rent, the burden of prov- 
ing the validity of the sale lies on the plaintiff, but it 
is hot necessary, in order to discharge that burden, 
that he should do so in a particular way by meeting 
each of the specific objections to the salo which his 
opponent alleges. It is sufficient if he offers general 
evidence as to sale, and of the subsequent conduct of 
parties, corroborative of it. 

Dorasawmy v. Muthusami, 27 M. 94 at p. 95; 13 M. 
L. J. 479, referred to. 


- 


Second appeal against the decree of the 
Temporary Subordinate Judge of Trichino- 


poly, in Appeal Suit No. 122 of 1912, on the. 


file of the District Court of Trichinopoly, 
preferred against that of the District Mansif 
of Namakal, in Original Suit No, 391 of 1910. 


JUDGMENT.—This suit is for redemp- 
tion of a mortgage, Exhibit II, given by one 
Shengodam Pillai in 1893 to defendants 
Nos. land 2. The plaintiff, the appellant, 
purchased the equity of redemption in 1908 
Gounden who had pur- 
chased it at a sale under Ast VIII of 1865 
in 1893. The snit was dismissed by the 
lower Appellate Court onthe sole ground 
that plaintiff had not established his right to 


. redeem, since he had not discharged the 


burden of proof regarding the validity of his 
vendor's purchase ata rent sale regularly 
held. The 3rd defendant was impleaded 


as & person in enjoyment of the property. 


Both he and the 2nd defendant alleged that 
they had bought the equity of redemption 
from Sheügodam Pillai. They did not deny 
the mortgage, Exhibit If, and they speci- 
fically admitted that a sale at which 
Palaniandi purchased, was held. Their 
defence was that this sale was held frauda- 
lently by collusion between the landlord, thie 
plaintiff, and the purchaser, his brother-i 

law, and that ib was irregular in mateygis 
respects, no paíia having been tendered 1,0 
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arrear being due and the necessary notice 
nob having been given to the defaulter, 
The question is whether the lower Court 
was right in dismissing plaintiff's suit, 
because he produced nothing to support the 
sale directly on these points and in refusing 
to consider the evidence, by which he pro- 
posed to prove the validity of the sale in 
another way. 

That evidence would have afforded indirect 
proof only, but it would not have been the 
leas effective on that account. Plaintiff pro- 
posed tə show that after and in consequence 
of the sale, patta was transferred to, and rent 
paid continuously by, the purchaser, every 
incident of owsership passing except posses- 
sion, which was secured to defendants Nos. 1 
and 2 by their mortgage. His argument 
was that general proof of the validity of 
the sale andthe acquiescence in it of the 
mortgagor having been given, the burden 
of proof of particular objections to it would 
be transferred to those who now dispute it. 
He relied further on his obligation to 
redeem as explaining his delay in claiming 
possession and on that delay, which (he 
alleged) had prevented his producing docu- 


ments relating to the arrear and sale, as 


explaining his adoption of this method of 
proof. If this ease could ba established, it 
clearly might justify a decree in the plaint- 
iff’s favour. 


The lower Court's refusal to consider 
this ease is based on decisions relating to this 
Presidency. Others, those referred to in 
Dorasamy Pillai v. Muthusamy Mooppan (1), 
have been relied on here. In all of them the 
burden of proof regarding the validity of tho 
sale was, no doubt, held to be on the party 
who maintained it; and we do not question a 
principle which has received continuous 
approval. But the lower Court, in our 
opinion, erred when it went further and 
treated these cases as deciding not only that 
the landlord or purchaser must discharge 
the burden of proof but also that he must 
do so in a particular way, by meeting each 
of the specifie objections to the sale which 
his opponent may raise. These decisions in 
fact refer to no evidence in favour of the 
sales dealt with in them except that intended 
to support them directly; and bhis is 


(1) 27 M. 94 at p. 95; 13 M. L. J. 479. 
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FUNGA SEETHAI AMMAL t. PUNGA NAOHIYAR AMMAL, ” 


explained by the fact that the suit in each 
case was brought after a comparatively short 
interval, within which evidence such as 
plaintiff bere adduced probably could not 
have been obtained. There is no suggestion 
that such evidence, if adduced, would have 
been excluded from consideration or, if 
believed, would have been refused effect 
towards discharge of the burden of proof. 

In these circumstances, the lower Court's 
decision must be seb aside and the appeal 
remanded for re-admission and re-hearing in 
the light of the foregoing. 

Costs will be costs in the case. 

Appeal allowed. 


Ae ium 


MADRAS HIGH. COURT. 
Civic APPEAL No. 161 or 1910. 
Civit, Misceattansous Petition No. 83 or 1911. 
November 17, 1913. 
Present; —Mr. Justice Miller and 
Mr. Justice Oldfield. 
PUNGA SEETHAI AMMAL —PLAINTIFF— 
APPELLANT 
versus 
PUNGA NAOHIYAR AMMAL AND OTHERS 
— DEFENDANTS— RESPONDENTS. 

Hindu Law—Mitakshara —Succession—Step-mother 
ao heir at all—Gotraja sapinda —Bandhu —Sourashtra 
community— Usage. 

Under the Mitakshara School of law, a step-mother 
is nob in the line of heirs at all: she is neither a 
gotraja sapinda nor a bandhu, 

Mari v. Chinnammal, 8 M. 107 at p. 129, followed. 

A step mother may succeed as an heir according to 
usage in a particular community. 

No custom entitling a step-mother to succeed to her 
step-son has been proved among the Sourashira com- 
munity. 

Appeal against the decree of the Subordi- 
ate Judge of Kumbakonam, in Original Suit 
No. 50 of 1909, and petition to admit in 
evidence acopy of the judgment of the 
Subordinate Judge of Kumbakonam, in 
Original Suit No. 15 of 1908. 

The Hon'ble Mr. T. V. Seshagirt Aiyar 
(with him Mr. T. V. Muthukrishna Atyar), 
for the Áppellant. 

Mr. T, Rangachariar (with him Mr. ZE. 
Parthasarathi Iyengar, for the Respondents. 

JUDGMENT. 

. MILLER, J.—The plaintiff and the 1st defend- 
ant are both widows of the father of the last 
male owner of the property in dispute and 
they are both step-mothers of the last male 
owner; and the question is whether the plain 


tiff has any right to share the property in 
dispute, which has been couveyed to the Ist 
defendant by certain persons who alleged 
themselves to be the sons of the grandfather 
of the last male owner. The question, so far 
as it turns on Hindu Law, is whether a step- 
mother is entitled £o succeed in any cireum- 


_stance to the property of ber step-son; and it 


bas divided itself practically into two parts 
in this Court, first, whether she should not 
be given a right to sueceed as being ‘in the 
class of goiraja sapindas, and secondly, whe- 
ther, even if she has no right as a member of 
that class, still she is a sapindd within the 
meaning of thatterm in the Mitakshara and 
should bs allowed to succeed, before the 
Crown at any rate, as a relation, though not 
as a gotraja sapinda. In his opening address 
Mr. Seshagiri Aiyar suggested —but he did not 
press the contention—that the step.mother 
should be allowed to succeed as being equiva- 
lent or next door to the mother. I think, it 
is clear that that contention cannot succeed in 
the face of the decisions of this and the other 
High Courts. "The contention which he did 
press then was that as a gotruja supinda she 
ought to be allowed to succeed. It seems to 
me that that question has been decided 
against him by a Fall Bench of this Court 
in Mari v, Ohinnammal (1). It is suggested 
that we should treat that case as merely 
deciding that the step-mother is to be post- 
poned to the paternal uncle; but it seems to 
me that there is nothing in that case, either 
inthe judgment of the Chief Justice, Sir 
Charles Turner, or in the judgment of Mr, 
Justice Muttuswami Ayyar, which suggests 
that they hadin mind the necessity of decid- 
ing any question other than whether the step- 
mother is in the line of heirs at all. Perhaps 
I am wrong in saying that it is not suggested, 
because the learned Chief Justice does sug- 
gest the question, whether, if she is in the 
line of heirs, she is not postponed to the 
paternal uncle. But the decision of the 
matter did not proceed upon any preference 
of male sapindato a female sapznda, except 
in this sense, that female sapzndas unless they 
are named in the text of the  Mifakshara are 
excluded altogether. That, I think, is what 
Mari v. Ohtnnammal (1), clearly lays down. 
No doubt, both the Chief Justice, who spoke 
td majority, and Mr. Jastice Muttuswami 


(1À8 M. 107 ut p. 129. 
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Ayyar, who agreed with him though perhaps 
on slightly different grounds, both those 
learned Judges took it that the step-mother 
was a sipinda within the meaning of that 
term as defined in the Mztakshura; but they 
do not base their decision excluding her from 
inheritance on the ground that, though a 
sapinda, she must ba postponed to the pater- 
nal uncle; they distinctly exclude her alto- 
gether and not merely postpone her. That 
is clear from the judgment of both the learned 
Judges: “The claim of the step-mother as a 
gotraja sapinda" (that is, her right to sueceed 
in that capacity), says the learned Chief 
Justice (page 129), “has not been, in my 
judgment, established, and” (for that reason) 
"the claim of the paternal uncle must be 
&llowed"—,not that she might come in if the 
paternal uncle were not a preferential heir, 
but that her claim as gotraja sapinda had 
not been established. And Mr. Justice 
Müttuswami Ayyarsays: —ThoughI entertain 
no doubt that she is a gotraja sapinda in the 
Mitakshara sense of sapinda relationship, I 
donot think that all female sapindas are 
recognized to be heirs in this Presidency;” 
and then he: gives certain instancss 
and he suggests that, if usage werein favour 
of the step-mother’s claim, he could not say 
that the Mztakshara actually declared against 
its legality, but he is not inclined to depart on 
that ground from the course of decisions upon 
the point. The result seems to be that the 
case, we are asked io decide here, has been 
decided by a Full Bench of this Court, and 


that decision is clearly binding on us, and I` 


for one am quite content to follow it and am 
not disposed to question it now. I, therefore, 
take it thatit has been decided, so far as 
this Court ean decide it, that the step. mother 
is not to be allowed to inherit to her step-son 
as gotraja sapinda. l 

Then, I come to tbe second point which 
Mr, Seshagiri Aiyar raised, that is, whether 
she should not be allowed to succeed as a 
relation. Now, itis very difficult for me to 
find any place in the scheme of succession 
laid down by the Mitakshara for relations 
who are not either those specially named or 
gotrajas or bandhus. No doubt, there is a 
passage in Kutti Ammal v. Radakrishna (2), 
which has been relied upon and which is 
criticised in Jogdumba Koer v. Secretary 


. (2) 8 M, H. C. R. 88 at p. 93. 


of Stite for India in Oounsil (3), which might 
suggest that the learned Judges there con- 
sidered that all relations, however remote, 
whether they be sapindas or bandhus or not, 
have to he exhausted before the estate can 
pass to tue Crown. The passage might sug- 
gest that; but the decision in that case haa 
been explained in this Court to be that a 
sister was there allowed to succeed as being 
a bandhu and, as has been pointed ont in 
Lakshmanammal v. Tiruvengada (4), it does 
not necessarily follow from this passage ‘that 
the learned Judges, who decided the case of 
Kutii Ammal v. Radakrishna (2), intended 
to suggest that there were other classes of 
heirs who were not in any of the classes 
mentioned in the Mitakshara. There is 


.uudoubtedly a passage in Gridhari Lal Roy 


v. The Government of Bengal (5) which lends 
support to the contention of the appellant. 
Taking a passage in the Viramitrodaya as 
reading that "maternal uncles and the rest” 
must be comprehended under the term 
bandhus, as otherwise they would be omitted 
and their sons would be entitled to inherit 
and after them they themselves, which 
would be objectionable, their Lordships 
say that, if that be the correct reading, ib 
would follow that, even if the maternal 
uncle and others, who- are not mentioned 
in the text of the Mvtakshara relied upon, 
were excluded from the list of bandhus 
that is to say, as I understand it, are not 
bandhus, still according to the Viramitro- 
daya they would inherit after the bandhus. 
Bat in that case ib was not decided 
whether it should be taken to be the law 
that persons who cannot be classed as 
bandhus but were still relations could 
succeed after them, their Lordships say: — 
“It is unnecessary to consider whether the 
tile of any remote relation, who could not 
be brought within the category of bandhus 
or other class of heirs specified by the 
MtaXshara, would prevail against that of the 
Crown;” and they held in the case before 
them that the maternal uncle of the father 
was a bandhu of the father and as such 
entitled to inherit as a  bandhu, There- 


fore, though that observation as to the 
construction of the passage in the 
(3) 16 C. 367. 
(4) 5 M. 241. 


(5) 12 M. I. A. 448 ab p. 407; 10 W. R. 31; 1 B. L. 
R. 44, 20 Eng. Rep. 408. 
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Viramitrodaya certainly does suggest that 
their Lordships were prepared, if necessary, 
to consider the question whether there 
might not be relatives who might succeed 
though tbey were not bandhus, that case 
does not decide that there was any such 
class of persons to be really found. I 
think itis very difficult, as I said at the 
outset, to find a place for any such class. 
The step-mother is certainly nota bandhu; 
if she comes in at all, she must come 
in as gotraja sapinda; it is very difficult 
to suggest where she comes, whether 
after all the sapindas, or after the 
samonadakas, or after all the males, 
gotrajas aud  bandhus, as. one class or 
otherwise. 


The only other authority, which has 
been cited to us as suggesting that there 
may be relatives who are not bandhus, is 
Sundrammal v. Rangasami Mudaliar (6), 
in which there is an observation at page 
199. That has been explained in a later 
case, Venkatusubramaniam Ohetty v. Thaya- 
rammah (7), where the learned Judges point 
out that the same Judges who speak in 
Sundrammal v. Rangasamt Mudaliar (6) of 
the sister’s daughter as not being a bhinna- 
gotra sapinda, have, subsequently, iu au other 
case reported in the same volume, Balamma 
v. Pullayya (8), said that the sister is 
admitted on the ground that she may be con- 
sidered a bhinnagotra sapinda, so that that case, 
as ib has been explained in later decisions 
of this Court, does not afford any authority 
for the proposition that there is a class 
of relatives who are not bandhus or 
goira;a sapindas who can inherit. The case 
| have referred to, Gridhari Lal Roy v. The 
Government of Bengal (5), and the cases in 
this Court which have admitted certain 
female classes to inherit as bandhus do 
not go farther than this, that the list of 
bundhus as given in the Mitakshara is 
not exhaustive, and that others, who can ba 
brought within the class of bhinnagotra 
sapindas, may be allowed to inherit as 
bandhus. That being the state of the 
authorities, I certainly am not prepared to 
set up a different view, that there may 
be another class of relations who are 


entitled to inberit. There is no suggestion 
(6) 18 M. 193, 4 M. L. J. 275. 
(7) 21 M. 268. ` 
(8) 18 M, 108; 6 M. L. J. 22. 


of that, to my mind, in the text of the 
Mitakshara laying down that in the absence 
of bandhus, certain strangers can inherit—a 
text supported by a citation from the 
work of Apastamba to the effect that in 
the absence of a male issue, the nearest 
kinsman is entitled to succeed, and if there 
are no kindred, strangers can inherit; it 
has been argued before us that there is 
something in that 
that there may ba persons who are kind. 
rel who are not either bandhus or sapindas 
or any of the special heirs described 
in the opening part of Chapter II, section 2, 
of the Mitakshara. But the text of Apas- 
tamba, we are told, relates to the nearest 
sapinda, and whether that is so or nof, 
whether the text distinctly refers to sapindas 
or not, there is no reason that I can 
see, why we should, in order to arrive 
at a proper interpretation of tha term 
‘kindred’ in the text of Apastamba, 
go outside those classes of persons who 
are mentioned as heirs by the Mifakshara. 
No other text has been cited nor any 
other desision of this Court, I think, 
which warrants the bringing in of relatives 
who are not bandhus. . And there is no 
case that I know of in the other High 
Courts which warrants it. On the other 
haud, in Jogdamba Koer v. Secretary of 
State for India in Oouncil (8), it has been 
held that the brother’s widow, who ia also 
a gotraja sapinda, is not entitled to succeed in 
preference to the Orown. I hold then 
that so far as the Mif:kshara law goes, 
and apart from usage, the step-mother is 
not in the line of heirs at all, and, if it 
were necessary to decide the point, [ 
should say that the property goes to the 
Orown in preference to her. 


Then a question of res judicata was raised 


on behalf of the respondent, on the ground 
that, in a former suit, & person alleging 
himself to be nearer relation of the last 
male holder than the vendors of the pre- 
sent first defendant preferred a claim to 
the possession of the property now in 
question. The present plaintiff was the lat 
defendant in that sait, and the present Ist 
defendant was the 2nd defendant therein; and 
the present plaintiff alleged that there were 
no dayadees of tke last male holder entitled to 
succeed before her. The only finding in that 
judgment, as I understand that passage in the 


(1914 4 


text which suggests. 


/ 


\ joe 
|o» Vol XXII] INDIAN CASES, 


PUNGA SEETHAI AMMAL v.. PUNGA NACHTYAR AMMAL, 


21 


Judgmeni, is that the plaintiff in that suit was 
not so near a relative of the last male 
holder as the vendors of the present Ist 
defendant. No doubt, the Subordinate 
Judge in ‘that case does say that the pre- 
sent Ist defendant’s vendors were the 
nearest legal heirs; but I do not think that 
by saying so he intended to decide anything 
which was reallyin any way in question 
between the first two defendants. He does 
not discuss that in his judgment or decide 
it expressly, and it was not necessary for 
him to decide that in order to dispose of 
that suit. Consequently, I am of opinion 
that there is no bar by that suit. 

Then the lower Court was asked, shortly 
before disposing of the case, after the first 
hearing and after the issues were settled, to 
frame two new issues, one, as to estoppel: 
and the other, as to the castom of the 
caste. As tothe estoppel, I do not think there 
is any real ground for such an issue, and the 
Subordinate Judge was right in not allowing 
it io be raised, 


As to custom, no doubt, what was asked 
for was an issue as to the custom of the 
Presidency. This petition runs: Moreover, 
according to the custom prevailing in 
this Presidency, the step-mother is also 
heir according to Hindu law." Really 
ihat does not suggest that the plaintiff 
was referring to any special caste custom. 
But Tam not clear that we ought, on that 
ground, te refuse to allow the issue to be 
raised. It ought, no doubt, to have been 
preserted in the pleadings or at the first 
hearing; but it was actually presented 
before the evidence was taken, before anything 
more Lad been done than to settle issues 
and set down the case for argument on the 
preliminary issue of law. In those-cirecum- 
stances, lam disposed to allow the plaintiff 
to raise a special issue, v¢z., “whether, ac- 
cording to the usage of the caste to which 
she and the lst defendant belong, the step- 
mother is entitled to inherit to her step-son.” 
I would ask the Subordinate Judge to take 
the evidence that may be adduced upon that 
issue, and return a finding to this Court 
within & period of two months, If the find- 
ing is in the affirmative, that is, if by usage 
the step-mother is entitled to caused the 
Subordinate Judge will also return a finding 
on the two following issues : — 


(1) Are Rangasami Chetti and Vasudevan 
Chetty, mentioned in paragraph 
No. 8 of the Ist defendant's 
written statement, heirs of 
Ramasami Chetty, the plaintiff's 
step-sonP and 

(2) if so, is the plaintiff, by virtue of the 
nsage established, entitled to succeed 
in preference to them? 

Evidence may be taken on these jssues 
also. Seven days wil be allowed for objec- 
tions after the return of the finding. 

ABDUR RAHIM, J.— I agree. 

In compliance with the above judgment, 
the Sabordinate Judge of Kumbakonam sub- 
mitted the following 


FINDING.—This Court was asked to take 
the evidence that may be adduced by the 
parties and to submit a finding on the 
special issue raised by the High Court, 
viz.: — 

“Whether, according to the usage of the 
caste to which the plaintiff and the lst 
defendant belong, the step-mother is entitled 
to inherit to her step-son P" 

2. In view to the general importance of 
the question raised to the entire Patnul or 
Sourashtra community of this Presidency, 
the plaintiff applied for an extension of 
time for ihe purpose of securing the 
evidence of witnesses from Madura and 
other places where the members of the com- 
munity in question reside. The High Court 
was pleased to grant a period of full three 
months in addition to the two months already 
fixed in the order calling fora finding. In 
spite of the time so granted, the plaintiff has 
not been able to place before the Court the 
evidence of any witness from outside this 
place and Aiyampet, or, even the best avail- 
able evidence onthe facts attempted to be 
proved in support of the matter of the issue, 
the onus of proving which lay on the 
plaintiff. Even after the close of the argu- 
ments in the case this day, the learned Vakils 
for the plaintiff felt that better evidence 
could be placed before the Courton the 
question of the custom of such general 
importance affecting the Sourashtra com- 
munity of Southern India, and proposed to 
present a petition asking this Court to move 
the High Court for further extension of time 
for taking evidence. I also thought it was 
the proper thingto do under the circam- 
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stances in case the plaintiff wanted to establish 
the custom. Batno such petition having 
been presented by them, I proceed to discuss 
the evidence adduced in the case and to record 
my finding thereon. l 

9, Thera are two kinds of evidence 
attempted to be placed befora the Court. 
The first is that of instancas in which a stap- 
mother inherited the properties of a step-son. 
Attempt is made to prove instances of such 
sacsession in Salem, Ramnad, Aiyampat and 
Kumbakonam. 

4. Three such instanes) ave said to have 
occurred in Salem District. The first of them 
is the case of Muthulakshmi saeeseding to 
the properties on the death of her step-son. 
The succession is said to have taken plase at 
Salem about eight or nine years ago. It is 
spoken to by plaintiffs witnesses Nos, 1 to 2. 
Plaintiff's 3rd witness is a person that says ha 
had dealings in cloth with Vaidya Ramudu, 
the husband of Muthulakshmi. He speaks to 
one tangible fact about the history of Vaidya 
Ramuduand hisestate, viz, that Muthalakshmi 
sold the family rasidence in North Streat 
Agraharam in Salem, to Budda Narasimhaier. 
Neither Budda Narasimhaier has baan called 
to give evidence as to the facts or to produca 
his sale-deed nor hasany Salem witness besa 
called £o prove the story. Birth and death 
registers of Salem would have proved the facts 
of the deaths beyond doubt, Plaintiff's 3rd 
, witness did not produce any aczounts of his 
to show that he really had dealings with 
Vaidya Ramudu. Iam not prepared to be- 
lieve plaintiff's 3rd witness as to any of the 
facis deposad to by him. He did not impress 
me as speaking to facts which he knew. He 
first deposed that the facts wera pub to him by 
Venkataehalaier (plaintiff's agent) and that 
he was asked if he knew about them. Ho 
subsequently withdrew the statement and 
swears that he was asked by Venkatachalaier, 
who had just returned from Salem, about 
instauces of the custom in his knowledge. 
Plaintiff's agent, Venkatachalaier, has not gone 
into the witness-box to tell the story of his 
visit to Salem, his inquiries thera, and his 
reason for pitching upon plaintiff's 3rd 
witness for his fursher inquiries after his 
return from Salem. Plaintiff's 3rd witness 
pretends to havea Tari of his own, though 
his son was a cooly till recently. He pays 
no profession tax and must be a petty 
weaver ifheis on3 at all Plaintif’s 2al 


witness isa brother of Sarangapgni who 
cremated Muthulakshmi, He did not claim 
the protection of the estates when Muthu- 
lakshmi was wasting her properties, It is 
extremely doubtfal if plaintiff's Zad witaess 
or his brother was any relation of Muthu- 
lakshmi at all. Plaintiff’s Ist witness admits 
that all his knowledge about this instance of 
succession was due to the information he had 
from Muthulakshmi herself. He says:—‘‘I 
heard that he hada son by his first wife. 
The second wife took all the properties on 
the death of that son and came to Aiyampat. 
She was the daughter of Panga Munisami 
Chetty at Aiyampet. She died. She left 
properties in all about Rs. 1,000 «or 
Rs. 1,500. She called mo and others 
and said that her dayadees at Aiyampet did 
not agree and that, therefore, she gave all her 
properties for charity. The properties were 
entrusted to me. I sent for her dayadess 
after her death and asked them to perform 
her funerals. Sarangapani Chetti performed 
the rites on the first day on a promise by me 
to give him Rs. 130, for the funeral expenses, 
The money was uot paid. He sued us as 
reversioner to the estate about six or seven 
years ago. Ths Court denreed in his favour 
against us. Sarangapani Chetty was the great- 
great-grandson ofthe great-great-grand-father 
of Ramada. I do not remember the number or 


the year of the suit against me by Sarauga- 


pani. Jt was in 1908 or 1907. The widow 
was living with Manga Lakshmana Chetty. 
Her name was Mathniakshmi. She was 
sister of Munga Lakshmana Chetti.” This 
brother of . Muthulakshmi, or, Sarangapani, 
who performed her funerals for Ri. 130 
without making any olaim to the estate, is 
not called. Nor are the records of the sait 
of 1907 or 1903 prodaeed. The pleadings 
in that case musi throw considerable light 
as fo the facts spoken to by plaintiff's Ist 
witness. I am nob prepared to believe 
plaintiff's lst witness with regard to the 
strange story ho is telling without corrobora- 
tion on material particulars which are easily 
capable of corroboration, I might deal. c»n- 
veniently with an argument advanced on 
behalf of the plaintiff as regards the evidence 
of all the witnesses that they have given full 
details of the instances deposed to by them 
aud that it was nob. the duty of plaintiff to 
corroborate or strengthen their evidencs by 
producing the documoentsaud pieces of evidenca 
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referred to by them, but that it was for the 
defendénts to contradict the witnesses by 
producing the documents and pieces of evi- 
dence if what they are speaking tois not true. 
I cannot say that there is no foros in such a 


contention especially in cases where: tho: 


deponents as to the instances of succession 
are men entitled to special credit on account 
of their position and status in life and the 
like. But I am not ‘prepared to apply the 
principle contended for in thiscase where Isaw 
that the witnesses were petty people who did 
nob impress; me as speaking the truth and 
cannot be relied upon. The defendants 
could have no idea thatthe witnesses at 
Aiyampet and Kumbakonam were going 
to speak about successions in Salem 
and other distant places or to any particalar 
successions, and could not be expected to be 
ready with materials for contradicting them. 
I consider in a case of this kind the*plaintiff 
should prove the instances relied upon by 
him to support the custom in question by 
clear, unequivocal and unimpeachable testi- 
money to the satisfaction of the Court. I 
do not believe plaintiff's witnesses Nos, 1 to 3 
as to the succession of Muthulakshmi to her 
Blep-son. 

9. The second instance of such a succes- 
sion in Salem is that of Ponnammal and her 
co-widow inheriting the properties of her 
step-son in the absence of dayadees. Plaint- 
if's 3rd witness alone speaks to the case 
` of succession. For the reasons stated iu para- 
graph 4 above, I am not prepared to place 
any reliance on his evidence. 

6. The third instance is that of the third 
widow of Taya Saraugapaniaier of Salem 
taking the inheritance, but it is not clear 
whether  Sarangapaniaier died before his 
son by his second wife. Plaintiff's Vakils 
gave up the only evidence directed to proving 
this instance of succession as establishing 
little or nothing. No reason is given for 
the plaintiff being content to leave the case 
as regards this instance on the uncorroborated 
testimony of a person who has apparently no 
property except that of his mother and had 
run away from Salem two years ago on 
account of a quarrel with his mother. 
Plaintiff, if she relied on this instance, 


might well have examined the widow Parvati ` 


who inherited the properties of her step-son. 
7. One instance of succession of sten- 
mother to her step son in Ramnad District is 


attempted to be proved by plaintiff's 7th 


witness. He says that his paternal unole's 
widow Kaveramma inherited properties 
worth Rs. 600 or Rs. 700 on the death of 


her step-son, Gopalau. His cousin-brother, 
whose name he could not give but 
whom he could designate as only Alagiri’s 
son, is said to have taken ths pro- 
perties now on the death of Kaveramma. 
Ib is very doubtful whether the story could 
ba true at all, or whether plaintiff's 7th 
witness merely drawa on his imagination for 
names and relations. Plaintiff has not 
called Alagiri’s son who could give better 
evidence if the facts were true. It is strange 
that plaintiff's 7th witness, who came away 
on foot to this District 90 or 35 years ago aud 
has. no property, did not care to claim 
his unele's properties even on the death 
of Kaveramma, though he was on the same 
degrea a reversioner as Alagiri’s son. I 
cannot accept that there is anything like 
evidence in support of this instance of succss- 
sion in Rammad. 

8. The next is a case that is said to have 
occurred at Aiyampet in the family of plaint- 
iffs ist witness who claims ‘to be a 
Nattamaigar. Plaintiff’s lst witness says: — 
"My uncle, Kumarasami, died three or four 
months after the birth of son to him. He 
was divided from his brothers then. Seethai 
Ammal died three months after her husband's 
death. Lakshmi was bringing up Viswanada 
and looked after the properties.  Visvanada 
also died of Mautham  (convulsive fits of 
infants) three months after his mother, The 
properties were worth in all about Rs. 1,000. 


. Lakshmi took all the properties and maintain- 


ed herself out of them. I got the properties 
left by her after her death as reversioner of 
Viswanada. Lakshmi died about eight or nine 
years ago. Kumarasami died about 21 or 

2 years ago." The inheritance was a house 
and Rs. 150 or so according to the witness. 
The devolution to him accordingtothe witness 
is due to an arrangement made by Lakshmi 
with the consent of Subbiah who is a cousin 
of plaintiff's lst witness and entitled to the 
estate along with plaintiff's Ist witness. 
The story is not believable. Subbiah, who 
is old and blind and has to seek shelter in 
the house of his daughter after selling 
away all his properties to plaintiff’s Ist 
witness, would never have agreed to give' 
away the properties of Lakshmiin favour of 


e-~” 


‘satisfactory 


24 


INDIAN OASES. 


[1914 


PUNGA SEETHAI AMMAL t. PUNGA NACHIYAR AMMAL, 


plaintiff's Ist witness withc-+—claiming 
his share. Subbiah is not called, If such 
an instance of saccession had really occurred 
in a Nattamaigar’s family, it should be 
capable of proof by better testimony than 
that of plaintiff's lst witness alone. I am not 
prepared to accept this instance of succession 
to be proved satisfactorily and beyond doubt. 

9. Two cases of such succession of step- 
mothers are said to have occurred in this 
place  (Kumbakonam) itself. Komalath 
Ammal (plaintiff's 5th witness) swears that 
she and her co-widow Sengathayee 
inherited the properties of her step-son 
Nannaiah born to her husband by one 
Mathai-&bout 40 years ago, that she and 
Sengathayee divided the properties, that 
she gave hershare of the properties to 
her brother, that Sengathayee gave her 
share of them to her niece Thulasi, that 
Sengathayee subsequently cancelled the gift 
to Thulasi and gave Komalathammal the pro- 
perties, and that she has sold all the pro- 
perties now to Aramanai Raugasami Ohetti. 
Witness said that all these transactions were 
in registered deeds. Plaintiff summoned 
Aramanai Rangasami Chetti, but he was not 
examined as a witness. Nor were the title- 
deeds produced and exhibited. The recitals 
in the deeds would show how far the witness 
is speaking the trath. Plaintiff has no 
reason for not examining 


‘Aramanai Rangasami Chetti who waa present 


4n Court or getting his title-deeds exhibited 
in the case, if plaintiff's 5th witness was 
really speaking to facts that occurred. From 
what I was able to see from plaintiff's 
5th witness as she was giving evidence in this 
Court, I am not prepared to place any 
reliance on her words. 

10. The last instance of a succession of 
the kind now in question is said to be the 
inheritance of properties by Veeramma on 
the death of her step-son. Plaintiff’s 6th 
witness who came to speak to the instance 
really knows nothing about the family of 
Veeramma or her husband Krishna Chetty. 
Defence lst witness who has bought the 
house of Krishna Chetti swears that Krishna 
Chetti bad no son by any of his wives. 
Exhibit 1V shows that the house of Krishna 
Chetti wae sold not by Veeramma, but by 
Kuppammal, mother of Krishna Chetti. De. 
fence 3rd witness is the brother of Saraswathi, 
the frat wife of Krishna Ohetti, He proves 


that she had no son, but had an only daughter, 
Nachiaramma still living. - Nachiarathma is 
not called. I have no doubt that plaintiff's 
6t: witness has lent himself to perjury when 
he swore that Krishna Chetti left a son. 
This instance of succession of a step-mother 
is a myth. 


11, Thus plaintiff has not been able 
to place satisfactory evidence as to any 
case of succession by a step-mother. Even 
if any of the cases attempted tò be proved 
be taken to be proved, they are all cases 
in which the step-mother had been left a 
house for her to reside in and her jewels 
and sandry properties of the house-hold. 
Such properties may not have been claimed 
by any reversioner inasmuch as the widow 
(step-mother) would have in any view a right 
to reside in the house and wonld have to be 
maintained in case the reversioner coveted 
the small items of properties. They cannot 
be considered unequivocal cases of succes- 
sion or inheritance from any consciousness 
of a legal principle that the step-mother 
had a right to inherit. Defence 2nd 
witness mentions an actual case in which 
a step-mother has been given maintenance 
where the reversioner chose to take the 
properties. S 

12. The plaintiff next relies on the evidence 
of opinion of the men of the community and 
contends that such opinions are not to be dis- 
regarded even if the witnesses are unable to - 
mention or prove instances in which the rule 
of inheritance has been acted upon. For this 


. position, the observations in the cases of Mohesh 


Ohunder Dhal v, Satrughan Dhal (9),Garuradh- 
waja Prasad v. Nuperundhwajz Prasad (10) 
are cited. If there was unimpeachable evi. 
dence to show that it was understood in the 
Sourashtra families that a step-mother in- 
herits to her step-son, the mere absence of in- 
stances may not be a material obstacle to the 
inference of a custom to that effect. In this 
case, there is no such body of evidence to show 
that there is a general universally accepted 
view by the elders of the caste that step- 
mothers succeed tothe properties of their 
step-sons. No attempt has been made to 
focus the opinion of the elders of the 
community residing in Madura, Ramnad, 


(9) 29 C. 343 at p. 258 (P.C.); 29 I.A. 62; 4 Bom. 
L. R. 372; 6 C. W. N. 459. 
(10) 28 A, 37; 27 I, A. 238; 6 O. W. N. 33. 
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Salem and other places; where the members 
of this Community are to be found in large 
numbers, Plaintiff is content with ex- 
amining some petty people of this place 
and  Áiyampet on the matter. On my 
suggestion, the plaintiff cited one or two of 
the members of the now defunct Sourashtra 
Sabah of this place and of the Sourashtra 
Dharmaparipalana Committee. Their 
opinion is not based on any traditional 
knowledge or personal knowledge of 
panchayets determining in favour of the 


succession of step-mothers, but only their. 


own individual opinion. Plaintiff's 9th 
witness wasa member of the old Sabah 
but not retained as a member of the present 
committee. He heard from his grandfather 
and father that step-mothers inherit, but 
he was obliged to admit that his grand. 
father died before he was born. His father 
is alive and has not been called. He is 
not able to specify the occasion when this 
custom came to be divulged to him bg his 
father. I would not place any reliance on 
his evidence. Plaintifi’s Sth witness was 
also a member of the old Sabah but not 
considered important enough to be retained 
as a member of the committee by the 
District Court. He is not able to give 


. particulars of the succession in respect of 


which he learnt from his father.about the 
inheritance by  step-mothers, He owes 
money to plaintiffs uncle and does not 
remember if he applied to be declared 
insolvent. Plaintiff's 10th witness says 
there is no custom as regards step-mother’s 
succession. Plaintiff’s llth witness is the 
only member of the local Sourashtra Com- 
mittee examined in the case, Heis only 49 
years old, and gives it as his opinion. 
is not aware of any step mother claiming 
inheritance in his days. This is not evi- 
dence from which I would infer any general 
opinion of the Sourashtra community as to 
the succession of step mothers to the estate 
of their step-sons. 

13. Considering the whole evidence 
placed before me, [am unable to say that 
the special usage set up in this case has 
beea shown to be ancient or invariable or 
clear and unambiguous 
evidence. I, therefore, find that the plaintiff 
has failed to prove the custom which she 
undertook to prove, viz, that according to 
tho usage of the caste tv which she aud 


He . 


Ist defendant belong, the step-mother is 
entitled to inherit to her step-son. 

-14, As my finding on this issue is not 
in the affirmative, it i8 not necessary to 
try or record any findings on the other two 
issues. . 

This appeal coming on for final hearing 
after the return of the above finding, the 
Court delivered the following 

JUDGMENT. —We agree with the Sab- 
ordinate Judge that the evidence adduced 
on behalf of the plaiutiff does not establish 
her ease on the issue. 

We dismiss the appeal with costs, 


Appeal dismissed. 





MADRAS HIGH COURT. 

Orv Revision Patition No. 918 or 1912. 
November 26, 1913. 
Present:—-Mr. Justice Miller. 
THACHARKAL THARKAL KANNOTH 
ARUKASTHANATH MOIDEEN KUTTI-— 
PETITIONER 

: tersus 
PARAMBATH KUNDI MAMU— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 58 (b) (ix) — 
Subsistence allowance sent by money order not reaching 
in.time—“Omission to pay.” E 

The words "omission to pay" in section 58 clauso 
(b) (iv) of the Code of Civil Procedure, include also 
a case where the subsistence allowance is sent by 
money order, which, though sent sufficiently early to 
reach the officer in charge of the prison on the first of 
the month, does not actually reach that officer in time. 

A payment cannot be considered to havo been 
made to the officer until the officer actually receives 
the money, 

Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
order of the Court of the District Munsif of 
Tellicharry, in Execution Petition No, 775 
of 1912, in Small Cause Suit No. 54 of 
1911. 

Mr. B, Govindan Nambiar, for the Peti- 
tioner. 

Mr. K. Govinda Marar, for the Respond- 
ent, i 


JUDGMENT.— The question is whether 
the despateh of the monthly allowance by 
postal money order addressed to the Officer 
in charge of the Civil Prison in time to 
reach him in the ordinary course of events 
before the first day of the following month 
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is & payment in due time to that Officer 
within the meaning of Order XXI, rule 39 (4). 

No authority has basu cited. I agree with 
the District Munsif that payment to the 
Officer is not made until the Officer receives 
the money: and it follows that, if he does 
nob receive the money before the Ist day 
of the month for which itis payable, there has 
been an "omission to pay" within the meaning 
of section 58 and from that it follows that 
the release of the debtor is a release under 
the section, and that the debtor ig not liable 
to be re-arrested. 

I dismiss the petition with costa. 

Petition dismissed. 


CALCUTTA HIGH COURT. 
Letters Patent ÁPPEAL No. 104 or 1911. 
May 29, 1913. 

Present: —Sir Lawrence Jenkins, KT., 
Chief Justice, and Justice Sir Ashutosh 
Mookerjee, KT. 

GOSSAIN DAS KUNDU AND OTHERS — 
PLAINTIFFS —APPRLLANTS 
versus 
MRITTUNJOY AGNAN SARDAR 


AND ANOTHER— DEFENDANT3 — RSSFONDENTS, 

Boundary ~Area —Sale-certificate — Whether boun- 
daries to prevail over areas. 

The boundaries mentioned in a sale-certi&cate ‘must 
prevail over the areas; and a purchaser takes the 
plots as defined by the boundaries. If within those 
boundaries, there is more or less of land than that 
stated in the sale-certificate, he obtains a title to 
whatever is contained within those boundaries. 


` Appeal, under section 15 of the Letters 
Patent, from the following judgment of 
Mr. Justice Coxe, dated April 21st, 1911, 
in Second Oivil Appeal No. 44 of 1910. 

Coxsz, J.— The defendants in this case 
mortgaged certain land to the plaintiffs. 
The plaintiffs sued on their mortgage, 
obtained a decree, sold the land in execution 
and purchased it themselves. They sub- 
sequently obtained possessiou. They allege 
that they were subsequently dispossessed 
by the defendants and henoe they brought 
this suit. 

The defendants own other lands in the 
vicinity : aud the only question that arises 
iu the suitis whether the land in anit 
lies within the land purchased by the 


# 


plaintiffs in execution of their mortgage- 


decree. 

The suit has been dismissed in appeal 
by the learned District Judge and the 
plaintiffs appeal. 

It is argued on their behalf that the 
District Judge was bound to come to a 
finding whether the land in dispute lay 
within the boundaries of the plaintiffs’ 
sale-certificate and was not entitled to 
dismiss the suit on the ground that the 
area in the plaintiffs’ possession was in 
excess of that mentioned in the sale- 
certificate. 


There is no doubt that if the learned 
District Judge had dismissed the suit 
merely on the ground that the area in the 
plaintiffs’ possession was greater than that 
stated in the sale-certificate, his decision 
could not be supported. But though 1 
must concede that his language admits of 
some doubt as to his meaning, I do nof 
think that this was what he intended to 
find, „He says at the end of his judgment 
that “the plaintiffs are entitled to lands 
within tbe four corners of tbeir sale- 
certificate asfar as may be. That they 
have got in my opinion and they are 
entitled to nothing more.” This certainly 
is a finding that the plaintifs are in 
possession of the land included within the 
four corners of their  sale-certificate. 
Further back, he remarks: “AH that the 
map and report prove is that the plaintiffs 
have got possession of 66 bighas as re- 
presenting 64 bigkas of plot No. l of their 
sale-certificate and that there has been a con- 
fusion of boundaries between the chakran and 
rent-payiog lands of the defendants.” This, 
in the learned District Judge's opinion, was 
all that the map and report of the Com- 
missioner proved. They did not, therefore, 
prove in his opinion that the land described 
by the boundaries in the sale-certificate 
was identical with the disputed land. The 
words "all thatthe map and report prove” 
must mean that, in the learned District 
Judge's opinion, they proved nothing else, 
and did not establish that the land included 
in the sale-certificate could ba identified by 
the boundaries in the sále-certificate. 

Roading tue judgment as a whole, ths 
District Judge's opinion arpeara to have 
baan that on the  evidano» b3fora him, 
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he cé@uld not sufficiently identify the land 
covered by the sale-certificate and that 
is a decision with which I cannot in- 
terfere. 

Plot No. 1 of the sale-certificate was 
bounded on the east and the north by the 
chakran lands of the defendants so that it 
is easy to understand that the learned 
District Judge may not have been ‘able from 
the Commissioner’s map and report to locate 
tke exact position of the land covered by 
the sale-certificate. 

I think, therefore, that the appeal fails 
and must be dismissed with costs. 

The plaintiff appealed from the above 


judgment. 

Babu Mohini Mohon Ohatterjee, for the 
Appellants. 

Babu Surendra Nath Ghosal, for the 


Respondents,  . 

JUDGMENT.—This is an appeal under 
section 15 of the Letters Patent from a 
judgment of Mr. Justice Coxe. The plaint- 
iff, now appellant before this 
purchased certain properties ats sale held 
in execution of a mortgage-decree on the 24th 
of November 1900. His case is that the 
lands in dispute are comprised within the 
boundaries of the parcels which he 
purchased on that occasion. The Court of 
first instance appointed a Commissioner 
who madea survey and prepared a map, 
and the Court found that parts of the 
lands in suit were included in the boundaries 
as given in the sale-certificate. In this 
view, it gave the plaintiff a decree. On 
appeal, that judgment was set aside by the 
District Judge, and the decree of the District 
Judge has been confirmed on appeal by 
Mr. Justice Coxe. 

On behalf of the appellant, it has 
been argued that in the present instance 
' the boundaries must prevail, over the areas 
mentioned in tbe sale certificate. There 
can beno doubt as to the correctness of 
this contention. The boundaries of the seven 
parcels, mentioned in the sale-certificate are 
set out in detail. In the case of each 
parcel, the area also is stated. It is clear 
that the purchaser took the plots as defined 
by the boundaries, and if within those 
boundaries there is more or less of land 
than that stated in the sale-certificate, he 
has obtained a title to whatever is contained 
within those boundaries. But this view 
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has nob been accepted by the District 
Judge. 

This appeal must, therefore, be allowed, 
the decree of Mr. Justice Coxe set aside, 
and the case sent back to the District Judge 
in order that the appeal may be re-heard. 
The District Judge must determine the 
boundaries of the plots as given in the sale- 
certificate and then ascertain” whether the 
lands claimed by the plaintiff are comprised 
in these boundaries. If they are com- 
prised as alleged, the plaintiff is entitled 
to them. 

We mayadd that this is eminently a 
case which the parties may do well to settle, 
and when the case goes back to the Distriat 
Judge, they may, we trust, see their way 
to settle it. 

Costs will abide the-result. 

Appeal allowed ; (ase remanded, 


CALOUTTA HIGH COURT. 
L&rrERS Patent APPKAL No, 6 or 1912, 
June 9, 1913. 

Present: —Sir Lawrence Jenkins, Kr., 
Chief Justice, and Justice Sir Ashutosh 
Mookerjee, Kr, 

GANPAT MARWARI—DszrESDANT— 
APPELLANT 
versus 
BAL MUKUND BEHARA AND ANOTHER— 
PLAINTIFFS — RESPONDENTS, 

Hindu Law—Presumption of jointness—Joint fum! y 
-- Extstence of nucleus —Case of separate estate— Burden 
of groof. 

Where a Hindu family is joint, and a nucleus of 
joint family property exists, the onus is on the party 
setting up à case of soparate estate. 

Anandrao Ganpatrao v. Vasantrao Madhavrao, 5 C. 
L, J. 338; 11 C. W. N. 478; 9 Bom. L. R. 595; 2 M. D 
T. 151; 17 M. T. J. 184 (P. C.), followed. 

Appeal, under section 15 of the Letters 
Patent, from the judgment of Mr. Justice 
Carnduff, dated December 20th, 1911, in 
Second Civil Appeal No. 1308 of 1909, re. 
ported at 13 Ind, Cas, 206. 

Babu Jogendra Chandra Ghosh, for the Ap- 
pellauts. 

Babus Sarat Ohandra Roy | Ohowdhry and, 
Biraj Mohan Mojumdar, for the Respondents. 

JUOGMENT—This is an appeal under 
the Letters Patent from a judgment of Mr. 
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Justice Carnduff confirming the decree of the 
lower Appellate Court. 

The suitis one brought by two Hindu 
brothérs against a banker, and their case is 
that their deceased brother, Radhasham, had 
dsposited with the banker Rs. 1,000, and that 
by reason of this brother’s death, the whole of 
this Rs. 1,000 vested in them as survivors. 

The defence of the suit was that the 
Rs. 1,000 was deposited with the defendant by 
Radhasham, and that at that time Radhasham 
was serarate from his brothers, so that this 
was his separate self-acquired property. 

This defence succeeded in the Court of 
first instance, The decree of the first 
Court was, however, reversed by the lower 
Appellate Court, and the question before 
Mr. Justice Carnduff, as now before us, 
was whether that decree should have been 
reversed. 

It was found by the lower Appellate 
- Court that Radhasham and the two plain- 
tiffs were joint. That was based not only 
on the presumption of the jointness of a 
Hindu family, for the Judge goes on to 
discuss evidence which convinced him of the 
joint state of the family. That inference 
was justifiable and i6 is not open to us in 
second appeal to interfere with it, 

It has been laid down consistently, and it 
may be said to have been laid down 
authoritatively, by the Privy Council in 
Anandrao Ganpatrao v. Vasantrao Madhavrao 
(1), that where a family is joint and a nucleus 
exists, the onus is on the party setting np a 
case of separate estate. We have here one 
of those two factors established beyond 
dispute, the family was joint. There is the 
further question, was there a nucleus? Mr, 
Justice Carnduíf's finding on that point is 
distinct, and the indications in the evidence 
appear to support that conclusion. It is 
true that the matter has not been 
discussed by the lower Appellate Court with 
detail and clearness. But there is” an 
explanation of this, As I read this litiga» 
tion, the real question at issue between 
the parties was, whether Radhasham was 
separate from his borther aud whether 
. the Rs. 1,000 was his self-acquired pro- 
' perty when it was deposited with the 
ebanker. Theo conclusion to which I come is 


(1) 5 C.L.J. 338 ab p. 339; 11 C. W. N. 478 at 
p.486; 9 Bom. L. R, 695; 2 M. L.T, 161; 17 M, L. J. 
184 (P. C.). 
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that not ouly has the family beef con- 
clusively held to be joint, bat also that 
there. was a nucleus and that the defendant 
failed to discharge the onus cast upon 
him. Reliance has been placed upon the 
agreement of the 13th of July 1906, as 
showing thatat any rate there was a parti- 
tion at that time. Assuming that to be so, 
ib would not carry the whole of the Rs. 1,000 
io the widow of | HRadhasham. The 
utmost that could be said would be that 
she should have been joined us a party. But 
for reasons probably closely allied to those I 
have indicated as an explanation of another 
defect in this case, no objection was taken to 
her not being joined, In the circamstaucess, 
we do not think that we ought to give effect 
to this objection which has not been taken 
in any course of the proceedings and has 
emerged merely as the result of discussion 
in the course of the argument in this Court. 

For these reasons, therefore, we must 
dismiss the appeal with costa. 

Appeal dismissed, 


OALCUTTA HIGH COURT. 
LurrEsS Parent ÁePEAL No. 2 or 1912. . 

June 10, 1913. 
Present: —Sivr Lawrence Jenkins, Kr., Chief 
Justice, and Justice Sir Ashutosh Mookerjee, Kr, 

BHAIRAB CHANDRA NASKAR 

AND OTHERS —PLAINTIFES —APPELLANTS 

v6rsus 


KADAM BEWA-—DzrFENDANT—HESPONDENT. 

Limitation Act (XV of 1877), Sch. II, Arts. 143, 144— 
Suit for rent—Denial of relationship of landlord and 
tenant —Dismissal of suit on ground of non-existence of 
relationship —Swit for recovery of possession after 12 
years — Whether suit barred. 

In 1894, the plaintiff sued the defendant for arrears 
of the rent; the defendant denied the relationship 
of landlord and tenant and the suit was eventually 
dismissed on the ground that the relationship had 
not been established. 

A suit for recovery of possession was brought after 
12 years: 

Held, that (1) Article 143 of Schedule II of the 
Limitation Act of 1877 did not apply because the 
relationship of landlord and tenant did not exist be. 
tween the plaintiff and the defendant; 

(2) that asthe defendant had been in possession for 
more than 12 years prior to the institution of the saib 
and the circumstances of his possession made it 
manifest that it was adverse, the suit was barred by 
Article 144. 
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Appeal under section 15 ofthe Letters 
Patent from the following judgment of Mr. 
Justice Caraduff, dated December 4th, 1911, 
in Second Oivil Appeal No. 321 of 1909, 

CanNDUEF, J.— This appeal arises out.of an 
action in ejectment in which the present 
appellants sued to recover possession of a 
plot of homestead land from the respondent. 
The sait was decreed by the Court of first 
instance, but has been dismissed by the lower 
Avpeliate Court; and the only point of law 
which arises, is that of limitation on which 
the latter Court has based its judgment of 
reversal. The point may be then briefly pul. 
In 1894, the predecessor-in-title of the ap- 
pellants sued the respondents for arreara of 
the rent of the landin suit. On that occasion, 
the respondents in their written ‘statement 
denied the relationship of landlord and 
tenant, and the suit was eventually dismissed 
on the 4th December 1895, on appeal, on the 
ground that the relationship of landlord and 
tenant had not been established. The present 
suit for recovery of possession was brought 
admittedly more than 12 years after the filing 
of that written statement, but within 12 years 
of the passing of the decree of dismissal above 
referred to, and the lower Appellate 
Court has held that itis barred by Article 
143 of the second Schedule to the Indian 

Limitation Act, 1977, which applies in this 
ease. The Article cited provides that ina 
suit for possession of immoveable property, 
when the plaintiff has become entitled by 
reason of any forfeiture or breach of 
eondition, the period of limitation shall ba 
12 years from the time when the forfeiture 
is incurred or the condition is broken. The 
learned Vakil for the appellants contends 
before me that the word “forfeiture” here 
means legal forfeiture, which is something 
more than mere repudiation by a tenant of 
his landlord's title. He argues that for. 
feiture" is defined by section 111, clause (g), 
of the Transfer of Property Act, 1882, which 
enacts that “a lease of immoveable property 
determines by forfeiture; that is to say, (1) 
in case the lessee breaks an express condi- 
tion which provides that on breach thereof 
. the lessor may re-enter or the lease shall 
become void; or (2) in case the lessee 
renounces his character as such by setting 
up a title in a third person or by claiming 
title in himself; and in either case the 
lessor or his transferee does some act 
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showing his iutention to determine the 
lease," His point is that the “forfeiture,” 
referred to in the Limitation Act of 1877, 
must be understood in the light of the go- 
called definition of the word in the Transfer 
of Property Act of 1882, and that, therefore, 
limitation does not begin to run until tho 
lessor or his transferee has done some act 
showing hia intention to determine the lease. 

Assuming that the land, with which we are 
concerned iu this sait, is land to which the 
Transfer of Property Act would apply, I am 
of opinion that there is no warrant whatever 
for importing this provision —for section 111 
(g) is much more than a mere ‘‘definition” 
—into the earlier Limitation Act. In my 


.view, the ordinary meaning of the words 


used must be looked to, and a forfeiture ig 


. incurred when the condition is broken or the 


repudiation takes place, the lessor becoming 
entitled at that moment to determine the 
tenancy and recover possession if he chooses, 
The learned Vakil has referred in the course 
of his argument tothe cases of Srinivas 
Ayyar v. Muthusami Pillai (1), Seshamma 
Shettatt v. Chictya Hegade (2) and Aninda. 
moyee v. Lakhi Ohandra Mitra (3), but while 
the two Madras cases are clearly distinguish. 
able, the language of the judgment in the 
Calcutta, casa seems rather to support the 
view I take of what is meant by “forfeiture”, 
On the other hand, I think that the decision 
of this Court in the case of Goohz Sheikh v. 
Mathewson (4), although not exactly on point, 


isat least in entire accord with my con- 


struction of the Article under consideration. 
I am of opinion, therefore, that the suit hag 
rightly been. held by the lower Appellate 
Court to have been barred. 


It has farther been argued that Article 139, 
and not Article 143, is the Article applicable, 
and that, as this tenancy was apparently 
not determined by anything done to indicate 
the necessary intention on the part of the 
appellants before the present action wag 
brought, the action was brought in good time. 
But the contention comes too late. The appel. 
lants’ plaint was based entirely upon forfeiture 
by repudiation and not upon the actual deter. 
mination of the tenancy; the whole suit wag 


(1) 24 M. 246, 

(2) 25 M. 607; 12 M. L. J. 119. 
(3) 83 C. 339; 3 C. L. J, 274. 
(4) 11 0. W. N. 661. 
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framed accordingly, and it procseded on that 
basis; the idea now put forward was appareatly 
never thought of in the firat Court of Appeal; 
and there are no materials before me to enable 
me to decide, when, if ever, somsthing was 
done to show that the lessors wished to 
determine the lease. The suggestion before 
the learned Subordinate Judge ssams to have 
been that the judgment of the 4th Desem- 
ber 1895, gave the cause of action, and that 
the period of limitation ought to be calculat- 
ed from that date; and that suggestion was, 
I think, rightly rejected. It seems to me 
to be altogether untenable. 

The result is, that this appeal must stand 
dismissed with costs. 

The plaintiff appealed from the above judg- 
ment, 

Babu Monmotha Nath Roy,(with him Babus 
Mohendra Nath Roy and Krishna Prosad Sar- 
badhikarz), for the Appellant. 

Babus Sushil Madhab Mullick (with him 
Babu Provas Ohandra Mitra), for the Respond- 
ent, 

JUDGMENT.—We agree with the plaint- 
iff that the case is not governed by Article 
148 in the second Schedule to the Limitation 
Act, but we come to this conclusion for a 
reason that is, conclusive against him under 
Article 144, Article 143 does not apply 
because the relationship of landlord and 
tenant does not exist and has not existed 
between the plaintiff and the defendants. 
It was so decided in the Sait of 1894, The 
defendants have been in possession for more 
than twelve years prior to the institution of 
the suit, and the circumstances of their 
possession make it manifest that it was ad- 
verse: aud, therefore, the plaintiff's suit is 
barred not by Article 143 but by Article 144. 

For this reason, we must dismiss the appeal 
with costs, 

Appeal dismissed. 
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CALCUTTA HIGH COURT. , 
Letrers PATENT ÁPPEAG No. 19 or 1912. 
June 11, 1913. 

Present: —Sivr Lawrence Jenkins, KT., 
Chief Justice, and Justices Sir Ashutosh 
Mookerjee, KT. - 

RAM TARAN NAG MOZUMDAR AND 
OTHERS— PLAINTIFFS— ÁPPELLANTS 
versus 
HABI CHARAN NAG MOZUMDAR 


AND OTHERS —DgFANDANT3 — RESPONDENTS. 

Partition —Land not belonging to all co-sharers— 
Whether could be brought to hotchpot. 

In a suit for partition, lands nob belonging to all 
the co-sharers but only to some of them, cannot be 
brought into hotchpot and partitioned. 


Appeal, under section 15 of the Letters 
Patent, from the following judgment of 
Mr. Justice Coxe, dated January 30th, 
1912, in Second Civil Appeal No. 254 of 
1909: — 


Coxs, J.— This was a suit for partition 
which was dismissed by the Munsif but 
decreed in appeal by the District Judge of 
Khulna. 

There are two points in the judgment 
of the learned District Judge which ‘are 
attacked in appeal by the defendants Nos. 1 
to 6 and 8. The first is that the District 
Judge has found that a 2 annas share only 
had been separated off from the parent pro. 
perty in: a previous partition and ibis urgéd 
that really a share of 4 annas was so parti- 
tioned off. 

It does not appear to me that thia matter 
ean be dealt with by ms in second appeal. 
The record of the former partition is lost; 
and all that remains is à map. The Munsif, 
after considering the evidence, came to the 
conclusion that the 2-annns share of Sri Nath 
who was the decree-holder on the former 
occasion aud also the 2-annas share of 
Kashiswar and Biseswar—in all 4 annas— 
were partitioned off. The District Judge, 
on the evidence before him, thought that 
this was incorrect and that the share separate 
ed off was 2 annas. It issaid that he miscon- 
strned the map. The ma», however, is a mere 
piece of evidence; and if the learned District 
Judge misconstrued, or misunderstood it, I 
do not think that the error is one that can 
be corrected in second appeal. Moreover, 
the appellants Kashiswar and Biseswar have 
not been seriously prejudiced by the order 
inasmuch as the District Judge has ordered 


| 


Vol, XXII] 


RAM TARAN t. HARI CHARAN. 


that tht Q-annas share will be allotted to 
tbem, of which they are now in possession. 
The second point taken is that the learned 
District Judge should have ordered the 
two bhitas which are close to the homesteid 
to be brought under partition. The Muansif 
found that these bhitas belonged jointly to 
the plaintiff and the defendants Nos, 1 to 6. 
The learned District Judge directed that 
they should not ba brought under parti- 
tion, relying on the case of Syel Habibur 
Rasul Abdul Faiz v. Ashita Mohan Ghosh (1). 
It appears, on a perusal of that judgment, 
that it proceeded almost entirely on con- 
siderations of convenience. Those considera- 
tions in the present case, so far as the two 
bhitas are concerned, seem rather in favour 
of the partition. It may lead to an unneces- 
sary multiplicity of suits if this homestead be 
first partitioned and then another suit is 
rendered necessary in respect of the two 
bhitas which are close to the homestead. I 
am not much impressed by the fact that 
Kashiswar and Biseswar are said not to be 
interested in this portion of the joint pro- 
perty. Certainly, on considerations of con- 


venience, the mere fact that one or bwo ` 


partners are not interested in a small por- 
tion of the whole property to be partitioned, 
is no reason why the partition should not 
be carriad out. In most cases of that nature, 
the balance of convenience might be greatly 
in favour of the partition being effected. 

It is not possible, however, to deal with 
this point by itself. The Munsif, in the 
view that he took of the case, did not find it 
necessary to consider or discuss the question 
whether other property alleged to be joint, 
especially Manik Ghose’s bhita, should be 
brought under partition. But the learned Dis- 
trict Judge, when he decided that partition 
should proceed, should have dealt with thia 
point. Itisevident thatit may affect all the 
considerations of convenience by which the 
partition of the two bAztas close to the home- 
stead may be justified. Accordingly, the 
case must be remanded to the District Judge 
in order that he may decide precisely, in the 
light of the foregoing observations, what 


property shall be covered by the partition that 


he has directed. The partition will then 
proceed. I do not think it necessary to pass 
any order for costs in this case, 


(1) 12 C. W. N. 640. 
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No. 2530 of 1908. —Now that the property 
is to be partitioned, the learned Pleader for 
the appellant concades that ib is unnecessary 
to proceed with this appeal. It is dismissed 
without costs. 

The plaintiff appealed from the above 
judgment. 

Babu Jadu Nath Kanjilal, for the Appel. 
lants. 

Babu Narendra Kumar Bose, for the Re- 
spondents. 

JUDGMENT.—This appeal arises out of 
a suit for partition. Before the Munaif the 
suit failed, for it was there held not only 
that the land now in suit had been parti- 
tioned but that there was also other zjmalz 
land. The District Judge negatived the 
finding of a previous partition; and, with 
regard to the other z7malz land, he said "the 
two bhztas do not belong to all the oo. sharers 
of this land, but only to some of them. 
That being so, they could nob be brought 
into hotchpot.” That appears to us to be a 
correct exposition of the law. A point has 
been made in the High Court that the 
District Judge was in error in so far as he 
did not give effect to the plea that Manick 
Ghose’s bhita was not included in the parti- 
tion. The learned District Judge makes no 
allusion to this, and at the first blush it 
might appear as though there was an error 
in this respect, Bat we have been referred 
to a map in this case which affords a complete 
explanation and it is that the Manick Ghose’s 
bhita was a tank and so was regarded as indi- 
visible. Doubtless, those who argued the 
case before the District Judge did not, out 
of respect to him, advance any argument with 
regard to Maniok Ghose’s bhita. It appears 
to us, therefore, that Mr. Justice Coxe was 
in error in disturbing the judgment of the 
District Judge, Mr. Sasi Bhusan Chowdhury, 
We must accordingly set aside the judgment 
of Mr. Justice Coxe and restore the decree of 
the District Judge. 

The respondent must pay the costs of the 
two appeals in this Court. 

Appeals decreed, 
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CALOUTTA HIGH COURT. 
ORIGINAL SIDE RULE. 
May 28, 1909. 

Present:—Mr. Justice Fletcher. 
SHAMUL KISSORE ADDY—Dereypanr— 
PETITIONER 
Versus 
GIRINDRA NATH MUKHOPADHYAY— 


PLAINTIFF —Opposite PARTY. 
Small Cause Court—Full Bench—New trial—Au- 
thority to interfere on question of fact. 
The Full Bench of a Small Cause Court has on a 
new trial authority to interfere with the finding 
of the original Court on a question of fact. 


Mr. N. Sércar (with him Mr. B. O. Mitter), 
for the Petitioner. 

Mr. S. R. Das, for the Opposite Party. 

JUDGMENT.—This is a Rule obtained by 
the defendant in the Small Cause Court suit, 
being suit No. 21670 of 1908, calling upon 
the plaintiff to show cause why under the 
provisions of sections 115 of the Civil Proce- 
dure Code of 1908 the decree made by the said 
Courtin the-said suit and dated the 24th 
February last, and the order made by the 
said Court on the new trial and dated the 
16th April last, should not be set aside. 

It appears that judgment was given against 
the applicant, who was the defendant in that 
guit, by Mr. Panioty, one of the Judges of 
that Court, on the 24th February last. The 
applicant then applied to the Fall Court for 
a re-trial under section 38 of the Presidency 
Small Cause Courts Act, That application 
eame on for hearing on the 16th April last 
before Mr. Pearson, the Officiating Chief 
Judge and Mr, Panioty. 

The petition, upon which the Rule was 
granted and which was supported by an 
affidavit of Mr. Surita, the Pleader, states in 
paragraph 7, as follows: 


“That although the learned Chief Judge 
expressed the opinion that if the case had 
originally come before him he might have 
on the evidence on record dismissed the suit 
against your petitioner but he held he had no 
authority to interfere with the finding of the 
original Court on a question of fact, and in 
fact both the Judges composing the Fall 
Bench before which this application was 
made were inclined to grant the same but 
could not do so for the aforesaid reason." 

The affidavit of Mr. Surita, the Pleader, 
for the applicant in support of the petition 
states in paragraph 2 this: 


INDIAN CASES. 


a 
[1914 


"That although the said application (for 
new trial) was dismissed, His Honor the Chief 
Judge did in my presence express the opinion 
that if the ease had originally come before 
him, he might baveon the evidence on record. 
dismissed the suit against my client, that ia, 
the defendant Rai Saheb Girindra Nath 
Mukherjee, but that he was not authorised 
by the law to interfere with the finding of 
the original Court on a question of fact.” 

The affidavit pub in by the plaintiff in 
answer seems to me not to answer the 
affidavit of Mr. Surita specifically on the 
point in so far as Mr. Surita swears that the 
Chief Judge said he was not authorised by 
law to interfere with the findings of the 
original Court on a question of fact, 

The affidavit of the plaintiff in paragraph 
5 says, with reference to the allegations of 
the defendant and Mr. Surita, this: “After a 
perusal of the said grounds, I saw my Pleader 
Mr. A. C. Bose at his house who is now ill 
and confined to bed and brought the said 
allegations to his notice and he informed me 
that he was certain there was no such expres- 
sion of opinion from the Court and I, who was 
personally present at the trial before the Full 
Bench, emphatically deny that the learned 
Jadges composing the Fall Bench expressed 
the opinion aforesaid.” 


In the first place, as to this emphatic denial 
of the plaintiff, it appears from paragraph 3 of 
his affidavit that be had the petition and 
affidavit explained to him, so his emphatic 
denial of what the Chief Judge said is of not 
much value. It isimportant thatthe plaintiff. 
although, be isin the hands of experienced 
Attorney and Counsel has not thought fit to 
deny the statement of Mr. Sarita that the 
Chief Judge said he was not anthorised by 
law to interfere with the finding of the origi- 
nal Court on a question of fact. That view 
that the Chief Judge had no authority to go 
into the facts is wrong because there cannot 
be the slightest doubt that section 37 applies 
to new trials. Now on what grounds can a 
new trial be granted? One of the most 
important grounds for granting a new trial 
is for instance where in a case tried before a 
Jury, the Court does not take the same view 
as the Jury. 

It seems to me that the statements in Mr. 
Surita’s affidavit being unchallenged, I think 
the application must sacceed. At the same 
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time the erule is in very wide terms, The 


original decree of Mr. Panioty must stand 


and the decision of the Full Court ou the. 


ground, as the Chief Judge said, he had no 
power to review the facts against the findings 
of the original Court, that order must be 
set aside and the case must go back to the 
Fall Court to decide pursuant to law. If 
the matter comes bask before the Fall Court 
—it may be that the Judges may be of the 
same opinion upon a full consideration of 
the evidences in such way as they think fit 
but at present as the plaintiff has come here 
with the statements of Mr. Surita being 
unchallenged, I can only make the Ruls 
‘ absolute with costs, 


Rule made-absolute. 


‘ MADRAS HIGH COURT. 
Seconp Civin Appran No. 2278 or 1912, 
November 14, 1913. 

Present: —Mr. Justice Sankaran Nair and 
Mr. Justice Bakewell. 
TUMLURI VENKATARAMAYYA 
_ AND OTHERS PLAINTIFF8— Á PPELLANTS 
versus 


MADABUSHI LAKSHMINARASIMHA 
. OHARYULU —DzrgSNDANT — RESPONDENT. 


Pleader and client— Contract by Pleader with certain 
tenants in an agraharam to work for them —Contract made 
with the agrahramdars themselves subsequently —Breach 
of contract — Damages —Retention of opinion taken. 

A Pleader entered into a contract with certain 
tenants inan agraharam, that he would defend a suit 
‘to be filed against them by the agraharamdar. 
Subsequently, he entered into a contract with the 
agraharamdar himself and filed suits against tenants, 
- other than those with whom he had entered into a 
contract at first. 

In these suits, the question raised was the same 

as in the case of the tenants with whom the Pleader 
had entered into a contract: 
. Held, that the Pleader had rendered himself incap- 
able of performing his part of the contract with 
the tenants and that he was bound to pay them 
damages, though no suit was brought against them. 

Where a Pleader is paid a fee for obtaining an 
opinion from another lawyer and, after obtaining 
that opinion, keeps it sufficiently long to be of any 
value to his principal he is bound to return the fee 
paid to him. 


Second appeal against the decree of the 
Court of the Teniporary Subordinate Judge 
of Masulipatam, in Appeal Suit No. 621 of 
1911; preferred against that of the 


Court of the Additional District Munsif of 
Masulipatam, in Original Suit No. 371 of 
1909. 

Mr. Ohenegya for Mr. T. Prakasim, for the 


- Appellant. 


Mr. V. Ramesan, for the Respondent, 


JUDGMENT.—The defendant, a Pleader, 
was retained by plaintiffs Nos. l to 7, who. 
describe themselves “as ryots of Vurtar 
agruharam’’, to appear for them in certain 
suit which they expscted would be brought 
against them by the agraharamdars and not 
to accept vakalat from the latter. Ho ra- 
ceived Rs. 500 from them and was entitled 
to get Rs. 2,000 under the agreement. The 
agreement between the parties, which was 
in writing, also provided that the same fea 
was to be paid to him ia other suits which 
may be brought by the agraharamdar against 
other ryots "iu a batch along or simultaneous- 
ly" with suits against themselves. It was 
clearly intended that he was to appear for all 
the ryots against the laudlord in all the suits 
in which the questions for decision are ad- 
mitted to be the same. It was urged forthe 
Pleader that the agreement provides that he 
should appear only in those suits against 
other ryoís which may be brought along with 
the suits against the seven plaintiffs. This 
may strictly bə so, and it may bo that, if suits 
were brought against the others before or 
after the suits against these plaintiffs, the 
agreement does not bind him to appear for 
them. But there can be no doubt, looking 
to the terms of the document, that the parties 
intended that the defendant should undertake 
to do all he can for the rgoís in the Court of 
first instance and the Appellate Courts and 
was not to appear for the agraharamdar 
against any of the ryots. The defendant 
afterwards filed suits on behalf of the 
agraharamdar against plaintiffs Nos. 8 and 9, 
other ryots of the village; the question in issue 
between them being the same as between the 
plaintiffs and the agraharamdar. We are 
clearly of opinion that the defendant has 
thereby disabled himself from performing his 
part of the contract and he has broken it. 
He was not ina position to do all in his 
power for the plaintiffs as he had promised 
to do. The plaintiffs are, therefore, entitled 
to set aside the contract and claim damages. 

As to the amount of damages, the plaintiffs 
are entitled to recover all that they have paid 
under the contract. The Rs, 500 paid to the 
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. defendant has been decreed to them by the 
lower Courts. They claimed here in addition 
Rs, 260. This amount was paid by the 
plaintiffs to the defendant to get lawyer’s 
opinion from Madras, Itis true he got that 
opinion. But he kept it himself and without 
giving it to the plaintiffs, he accepted a vakalat 
from the agraharamdar. This is inexcusable. 
The plaintiffs have not only derived no bene- 
fit from their payment, but it may be that 
their opponent profited by it. Under 
these circumstances, we do not see why they 
should not recover this amount also. It was 
urged upon us that the plaintiffs Nos. 8 and 
9 have no cause of action. The question 
whether the agreement was entered into on 
behalf of all the villagers has not been de- 
cided by the lower Appellate Court, but, as 
the defendant is not prejudiced, we see no 
reason to call for a finding on that question. 

We dismiss the memorandum of objections 
with costs. We allow the appeal to the extent 
of Rs. 260. The plaintiffs will receive pro- 
portionate costs throughout. 

Appeal allowed. 


MADRAS HIGH COURT. 
Civit Revision Petitions Nos, 50 AND 51 
or 1912. 
November 18, 1913. 
Present:—Mr. Justice Oldfield. 
Tug DISTRICT BOARD or TANJORE— 
PLAINTIPF— PETITIONER 
VETSUS 
MUNA MAVANA RAMALINGA THEVAN 


AND ANOCHER— DEFZNDANTS— RESPONDENTS, 

Contract Act (IX of 1872), s. 70—Contribution— 
Landlord and tenant—Payment of water-cess—Un- 
authorized use of water. 


A, a tenant, used Government water with- 
oub permission and without paying any 
water rate. His landlord, B., paid the water rate 


and brought the present suit to recover it from 
A, on the ground that he had benefited by the 
payment: ` 
Held, that A. was not liable. The only consequence 
of the non-payment would be a sale of the proprietary 
estate of B. who alone was liable. A. thus did not 
benefit by the payment. 
'  Yogambal Boyee Ammami Ammal v. Naina Pillai 
Markayar, 3 Ind. Cas. 110; 6 M. L, T. 162; 19 M. L. J. 
489; 38 M. 15; Gajapathi Kristna Chandra Deo Garu 
v. Srinivasa Charlu, 20 Ind. Cas 445; 14 M. L. T. 20; 
95 M. L. J. 483, Kottilinga Sethu Royer v. Sohasranama 
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Iyer, 9 Ind. Cas. 648; (1911) 1 M. W. N. 257; 9 M. L. T. 
367; 21 M. L. J. 662, 34 M. 520; Raja of Venkatagiri 
v. Vudutha Subbarayudu, 30 M. 277; 17 iM. L. J, 145, 
distinguished. 

Petition, uuder section 25 of. Act IX of 
1887, praying the High Court to revise the 


decrees of the Court of tke Subordinate - 


Judge of Tanjore in Small Cause Suits Nos, 
2953 and 2954 of 1910. 
Mr. L. 4, Govinda  Haghava Atyar, for the! 
Petitioner. ; 
Mr. T. V, Muthukrishna dyar, 
Respondents. 


JUDGMENT.—In these cases, the lower. 
Court found that the defendauts used the, 
Government water and that the sums, 
re-payment of which is claimed, were collect- 
ed by the Government from the plaintiff 
Board. These are findings of fact, and no 
consideration of their exact meaning is 
necessary to the disposal of these petitions, 
The finding, the correctness of which is 
disputed and in consequence of which the 
Small Cause suits were dismissed, is that 
the plaintiff is not entitled to recover the 
amounts paid from the defendants. 


for the: 


In the lower Court and here, the attempt 
has been made to base the defendant's 
liability on section 70 of the Indian Contract 
Act. The lower Court held, with reference 
to Yogambal Bat Ammani Ammal v. Naina 
Pillai Marakdyar(1), that the defendants, who 
had for many years used water without pay. 
ment, did not assent to the payment by the. 
plaintiff io the Government or request the 
plaintiff to make it and, therefore, did rot 
enjoy the benefit of the plaintiff's act within 
the meaning of the section. 
demurs to this on the ground that the effect 
of the authority cited has since been impaired. 
by the decision of Gajapacht Krisina Chandra 
Deo Garu v. Sitnivasa Oharlu (2). It is not 
necessary to pursue this contention or to 
decide in which autbority the law is stated 
morecorrectly, because neither, in my opinion, 
is applicable. In both cases, the benefit 
enjoyed by the defendant consisted in the 
retention of property after the date of the 
plaintiff's payment, which but for that pay- 
ment he would have lost, And, accordingly, 
in these and the other cases cited, the ques- 


(1) 3 Ind. Cas. 110; 6 M. L. T. 162; 19 M. L. J. 489; 
33 M. 15. 
(2) 20 Ind, Cas. 445; 14 M. L. T. 20; 26 M. LJ. 433 


The plaintiff . 
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tion was of a future benefit, which the defend- 
ant could expressly or impliedly accept or 
refuse, and of his adoption of it. Here as 
the Pleader for the defendant argues, 
different considerations arise. The only act 
which the plaintiff did was the making of 
the payment to the Government. By it the 
defendants did not benefit. For if it had 
not been made, the only consequence would 
have been a sale, by which they would not 
have suffered, of the proprietary interest of 
the plaintiff who alone was liable. ' Kotti- 
linga Setiu Royer v. Sahasranama Iyer (3). 
The defendants, no doubt, did benefit by the 
taking of the water, and the question of 
adoption might be raised, if at all, in con- 
nection with it, and in Raja of Venkata- 
giri v. Vudutha Subbarayudu (4), it was 
held that such taking is the act of the land- 
holder, not the tenant. But the full facts of 
that ease do not appear from the judgment 
and here, where the plaints refer to the 
taking as by the defendants and as unautho- 


,rised, I am unable to regard it as by the 


plaintiff in virtue of any principle of agency 
or ratification. The same authority is relied 
on also as generally conclusive in the 
plaintiff's favour. But the defendants in 
ib paid no rent for their land, whilst here, 
the defendants hold on the sharing system 
and the plaintiff will benefit by the increase 
in value of the crop in consequense of 
irrigation. This fact will take the cage out 
of section 70, since the plaintiff knowing it, 
cannot be supposed to have acted gratuitously. 
It will probably also afford an answer to the 
argument based on the allezed hardship to 
the plaintiff from the refusal of relief. In 
the circumstances, there is no reason for 
interference. The oivil revision petitions 
fail and are dismissed with costs. 


Petitions dismissed. 


(3) 9 Ind. Cas. 648; (1911) 1 M. W. N. 257:9 M. L, 
T. 367; 21 M. L. J. 662; 84 M. 620, 
(4) 30 M. 277; 17 M. L. J. 145. 
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MADRAS HIGH COURT. 
Seconp Orvis APPBAL No, 1306 or 1912. 
September 25, 1913. 
Present: —Mr. Justice Miller and 
Mr. Justice Spencer. 
MANIORKAMMAL-—DEFESDANT— 
APPELLANT 
VETSUS 


RATHNAMAL —PrarsTIFF — RESPONDENT. 
- Registration Act (XVI of 1908), s. 17 — Petition for 
compromtae— Pleading— Registration. 

A compromise petition presented to a Court with 
the prayer that it be acted on is a pleading, 
and does not require to be registered evenif it leads 
to the disposal of an issue in the case. In order 
that such a petition may be regarded as a pleading, 
it is nob necessary to show that it was actually acted 
upon in the trial of the suit. 

Bindesri Naik v. Ganga Saran Sahu, 20 A. 171; 
25 I. A.9;2 C. W. N. 129; (P.0.); Natesa Chetti v. 
Vengu Nachiar, 3Ind. Cas. 701; 6 M. L. T. 813; 20 M. 
L. J. 20; 38 M. 102, followed. 


Second appeal against the decree of the 
District Court of Salem, in Appeal Suit 
No. 88 of 1911, preferred against that 
of the Court of the Principal District Munsif 
of Salem, in Original Suit No. 427 of 1910. 


FAOTS.-—This was a suit to compel the 
execution of a deed of settlement and to 
recover possession of certain immoveable 
properties. Plaintiff was the mother-in- 
Jaw of the Ist defendant. First defend. 
ant was a minor when her husband died. 
Quarrels arose between the plaintiff and 
the lst defendant. A suit was instituted 
by the Ist defendant to recover rents due 
from certain tenants. The plaintiff disputed 
her right, and that suit was compromised 
(but no decree was passed) by filing an 
agreement in Court by which both parties 
agreed to live in the family house and that 
the plaintiff should enjoy properties in the 
C schedule attached to the petition and the 
Ist defendant the B schedule properties, and 
that the lst defendant should pay plaintiff 
Rs. 3-8-0 as maintenance per month and a 
sum of Rs. 150. The lst defendant failed to 
act according to the agreement. The present 
suit is by the plaintiff to recover the immove- 
able property to which she ia entitled under 
the agreement. In both the lower Courts, 
plaintiff got a decree and in both the con- 
tention was that the agreement was not admis- 
sible in evidence for want of registration and 
that contention was overruled in both Courts. 
The present appeal was against that conten. 


tion, 
e 


36 
HARI MOHAN MISRA t. SECRETARY OF STATE. 


Mr. L, A. Govinda Ragava ÁAigar, for the 
Appellant. 

Mr. T. Rangachariar, for the Respondent. 

JUDGMENT.—In onr opinion, the com- 

promise petition in this: case was a pleading 
within the meaning of Bindesri Naik v. 
Ganga Sqran Sahu (1). It was presented to 
the Court with a prayer to act on it. How 
far ib was actually acted upon in the trial of 
the suit is not clear from the present record, 
but it was clearly not rejected or refused on 
any ground, and it seems to have led to the 
disposal.of the issue between the plaintiff 
and the first defendant. 
“This being so and following Natesa Ohetiz 
v. Vengu Nachiar (2) and the recent decision 
in Civil Miscellaneous Appeal No. 305 of 
1912, we dismiss the appeal with costs. 

We may remark that,.as the Courts below 
have given a decree for specific performance, 
the soundness of the distinction taken in 
Rawula Part? Ohelamanna v, Ratula Parti 
Rama Row (3) between the admissibility of 
a compromise as evidence of an agreement, 
and its use to affect the property concerned 
need not be considered by us. 

Appeal dismissed. 


(1) 20 A. 171; 25 I. A. 9,2 C. W. N. 129. 
(2) 8 Ind. Cas. 701; 6 M. L. T. 313; 20 M. 


33 M. 102. 
(8) 12 Ind. Cas. 317; 36 M. 46, 10 M. L.T. 232; 2] 
oN, 265. 


M. L.e J. 870,(1911) 2 M. W. 
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CALCUTTA HIGH COURT. 
ReeuLarn O1wIG ArreaL No. 220 or 1911. 
April 29, 1913. 

Present; —Mr. Justice Stephen and 
Mr. Justice Mullick. 

HARI MOHAN MISRA AND OTHERS— 
PLAINTIFF8B—APPELLANTS 

CeTSUS 


Tue SECRETARY or STATE ror INDIA ` 


ix COUNCIL —DREFENDANT—H ESPONDENT, 

Civil Procedure Code (Act V of 1908), s. 80—Suit 
against Secretary of State—Notice--Bengal Tenancy 
Act (VIII of 1885), ss. 1042, 1047 and 104H—Suitt 
under section 104H— Objection under section 104E, whe- 
ther constitutes notice of cause of action. 

A suit instituted under section 104H of the Bengal 
Tenanoy Act by the plainttiffs, described as tenure- 
holders in certain Settlement proceedings, against the 
Secretary of State, as landlord, the land in ques. 
tion being a part of a khas mahal, is not maintain- 
able without the notice required by seotion 80 of 
the Civil Procedure Code. An objection under 
section 104E of the final publication under section 
104F of the Bengal Tenancy Act does not constitute 
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a notice of the cause of action to the Secretary of 
State under section 80, 


Appeal from the decree of the Sub-J udge. 
of Rajshahi, dated February 17th, 1911. 

Babu Jogendra Nath Mukherjee, for the 
Appellants. 

Babu Ram Oharan Mitra, Senior Govern. 
ment Pleader, for the Respondent. 

JU DGMENT. —Thu appellants in thia 
case are the plaintiffs in a suit arising oub ot 
proceedings under part I[, Chapter X of the 
Bengal Tenancy Act. The settlement of rent 
roll was in progress under section 104, The 
publication took place under section 104E and 
the final publication took place under section 
104F. Thereupon the plaintiffs seek to. 
institute a suit under section OSH. Tha 
plaintiffs are described as tenure-holders in, 
the Settlement and there is no doubt that the 
Secretary of “State is the landlord of the 
land in question whichis part ofa khas 
mahal. Under these circumstances, the ques-. 
tion arises whether the plaintiffs have given; 
notice of their cause of action to the Secretary. 
of State in accordance with section SO of the. 
Code of Civil Procedure. It is admitted, 
that no formal notice under the section has, 
been given; but the argument on behalf of. 
the plaintiffs is that their objection under: 
section 104E of the final publication under. 
section 104F constitutes notice of the ‘canse, 
of action to the Secretary of State who was; 
both a party to the suit and rəprəsənted by: 
the adjudicating officer, This argumenb is,, 
in our opinion, unsound, as section 80 requires, 
a separate, formal and distinct notice setting 
out the particulars mentioned in the section. 
In default of such notice being given. the 
plaintiffs’ suit is incompetent and has rightly: 
been dismissed on this ground by the lower: 
Court. 

The appeal is, therefore, dismissed with 
costs, 

Appeal dismissed. 
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ANA SHEIKH MOHIDIN ¥, VADIVALAGIANAMBIA PILLAI, 
* 


5 MADRAS HIGH COURT. 
. :Appraf, against APPELLATE Orper No, 119 
eset. or 1912. 
ET November 27, 1913. 
..Preseni:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. - 


LANA SHEIKH MOHIDIN THARAGAN— . 


PEPITIONER— APPELLANT 
vorsus 
VADIVALAGIANAMBIA PILLAI 
THROUGH HIS AUTHORIZED AGENT S, V. 
>< SHANMUGAM PILLAI-—CounTER- 


PETITIONER — RESPONDENT. 
"vidit s Pendliv-s Déoroa providing for forfeiture 


` —Üourt's power to relieve against such provision — 


Contract for sale of land —Time not of the essence of 
contract. 

Courts in India which dispense equity possess 
the power to relieve against forfeiture or penalty 
even in cases where the terms of the contract of 
compromise have been made the terms of a deoree 
based on that compromise. 
<: Where a compromise deoree provided -that the 
defendant should give up possession of the land dec- 
reed to him on his failure to pay the plaintiff a sum 
certain on a date fixed, the decree is in effect one for 
sale of land, and time‘is not of the essence of the con- 
tract. Lapse of twenty days after the date fixed is 
not such an unreasonably long period as to prevent 
the Court from exercising its discretion in relieving 
against such penal provision. 

"Nagappa v. Venkat Rao, 24 M. 265, distinguished. 

Ram Gopal Mukerjee v, Samuel Masseyk and Thomas 
J. Kenny, 8 M. I. A. 239; 2 W. R. 43 (P. 0.); 19 Edg. 
Rep. 521, followed. 


Appeal against the order of the District 
Court of Tinnevelly, dated that the 12th 
August 1912in Appeal Suit No. 153 of 1912, 
preferred against that of the Additional 
District Munsif of Tinnevelly, in Civil 
Miscellaneous Petition No. 1434 of 1911 in 
Original Suit No. 14 of 1910. 

. JUDGMENT.—The case of Nagappa v. 
Venkata Rao (1) lays down that a compromise 
decree is subject (like a contract between 


the parties) to the exercise of the powers of a- 
Court of Equity to relieve against forfeitures- 


and penalties, sach powers being exercisable 
just as if a contract between the parties had 
contained the provisions in respeot of for- 
feiture or penalty. A distinction is sought 
to be made in the judgment of the learned 
District Judge between the present case and 
Nagappa v. Venzat Rao (1),0n the ground 


that the case of Nagappa v. Venkat Rao (1). 


contained a clause of forfeiture as between 
landlord and tenant and that thera is a 


“special statutory provision” for relief 
, (1) 24 M. 265. 


-tenant, 


against forfeiture as between landlord and 
That distinction cannot be applied 
in respect of the Privy Council case in 
Ram Gopal Mookerjee v. Samuel Masseyk and 
Thomas J. Kenny (2), in which a penalty was 
provided for non-payment of moneys on the 
due dates mentioned in a compromise deed 
according to which a deeoree was passed. It 
was held that the penal clause could be re- 
lieved against in such & case. Whether the 
forfeiture ` is relieved againsb owing to a 
“special statutory provision,” (the learned 
District Judge probably refers to the provi- 
sions of the Transfer of Property Act), or 
according to Rules of Equity established by 
the decisions of English Courts, we think 
that the principles of the decision of Nagappa 
v. Venkat Rao (1) are applicable to such cases 
as the present and the Courts in India which 
dispense equity have got the power to relieve 
against forfeiture or penalty even in cases 
where the terms of the contract of compromise 
have been made the terms of a decree passed 
on that compromise. 

We are, therefore, unable to accept the 
view of the learned District Judge that the 
Court has not got the power to relieve against 
the penal provisions in the decree, assuming 
that the provisions in dispute arein the 
nature of penal provisions. 

Those provisions (so far as it is necessary 
to seb them out for the purposes of this case) 
might be thus stated:— 

(a) The plaintiffs are owners of item 
No. 6 of the Compromise Schedule, 
as the sale by their mother to the 
lst defendant of item No. 6 was a 

` colourable transaction. 

(b) But, as the 1st defendant had made 
improvements on the land item 
No. 6, he shall pay Rs. 500 to the 
plaintiffs and retain the land item 
No. 6. The Rs. 500 should be paid 
as follows: 

(1) Rs. 203 on the 15th November 
1911. 

(2) The remaining Rs. 300 with in- 
terest on Rs. 500 till the 15th 

S November 1911 from date of com- 
promise (8th February 1911) at 
9 per cent. per annum and in- 
terest on Rs. 300 from the 15th 
November 1911 till the 5th De- 

(2) 8 M. I. A. 239; 2 W. R. 43 (P. C.); 19 Eng. Rep, 
521. 
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cember 1912 at the same rate, all 
these amounts shall be paid on 
the 5th December 1912. 

(c) If either the Rs. 200 be not paid on 
the 15th November 1911 cr the 
remaining Rs. 300 (and the 
interest) payable on the 5th De- 
cember 1912 be not paid, the plaint- 
ifs were to be entitled to get puse 
session of the land item No. 6 in exe- 
eution through Court. 

(d) If the Rs. 500 and interest be paid 
up, the lst defendant to bs full 
owner of item No. 6 (we take it 
that the compromise means that 
if the Rs. 500 and interest be 
paid in two instalments on due 
dates as provided in clauses 1 and 2, 
the Ist defendant was to become 
the owner of the land.) 

In substance, these provisions provide for 
a transfer, by agreement batween the parties, 
of the plaintiff's ownership right in item 
No. 6 tothe Ist defendant for a price of 
Rs. 500 payable with interest in two 
instalments and for the contract of transfer 
of rights being avoided by the plaintiff, if 
default is made by the defendant. The ques- 
tion whether the stipulation that the plaint- 
iff could avoid his contract to transfer his 
rights to the lst defendant was a penal clause 
or not, or to put it from the defendant’s point 
of view, whether the clause providing that 
lst defendant was to forfeit his right to 
obtain an ownership right, if he makes 
default, wasa clause of forfeiture or not, 
depends on the question whether the 
terms fixed for payment of the Rs. 200 
and of the balance of Rs. 300 and 
interest were intended to be of the essence of 
the contract. Equity, in cases of contracts 
of sale of lands, is always inclined to presume 
that the time for payment of the purchase. 
money is not of the essence of the contract. 
In the present case, the fact that the plaintiff 
was prepared to wait for the larger portion 
of the Rs. 500 and interest for nearly two years 
(from the 8th February 1911 till the 5tk 
December 1912) supports the usual presump- 
tion that time was not intended to be of the 
essence of the contract. 

The learned District Judge jo the view 
, that because the middle of November begins 
* the season for cultivation of paddy, the date 
(15th November 1911) fixed for payment of 


Rs. 200 was an essential date. But there is 
no proof that cultivation might not Be begun 
even in December and the date (5th Decem. 
ber 1912)fixed for the payment'of the balance 
of Rs. 300 shows that the 5th December 


was not considered a late date for com- 


mancing paddy cultivation. The provision 
that even after payment of the first Rs. 200, a 
default in payment of the balance of Rs. 300 
more than a year after, will enable the plaint- 
iff to get possession of the lands (evidently 
without liability even to return the Rs, 200) 
also shows that the provision as to forfeiture 


was a penal provision and could be relieved . 


against. Where the same disproportionately 
large right is claimable ander a contract by a 


‘plaintiff whether a fraction of the obligation 


or the whole obligation is broken by the de- 
fendant, . that provision is clearly ‘in the 
nature of a penalty. 

In the present case, we agree with the 
Distrist Munsif, on a construction of the 
terms of the compromise decree in the light 
of the surrounding sircumstances, that the 
provision in the decree as to the first defend. 
aut's forfeiting his rights to retain possession 
of item No. 6 as owner, if he makes default 
in puuctual payment on the 15th November 
1911 or the 5th Dacember 1912, is a penal 
provision and can ba relieved against, provide 
ed that the judgment-debtor did not make 
wilful default and provided also that the 
defaulted obligation was performed within a 
yersonable time afser the default. [n the 
present case, not only the R3. 200 was paid 
into Court on the 5th December 1911 (within 
20 days of the date of default) but even the 
remaining Rs. 300 and interest on the Rs, 500 
from February 1911 were paid up into 
Court by the lst defendant’s vendee (appel- 
lant). Wethink that 20 days is not an on- 
reasonable period to be taken by the appel- 
lant to eure his default. As regards the 
question whether the appellant’s default was 
wilful or was due to an accident, the term 


"accident" is given & liberal interpretation . 


by Courts of Equity in cases of forfeitures 
and penalties (sae paragraph 73 of Storey’s 
Equity Jurisprudence) and in this case, the 
accident which cau33d the appellant's default 
was the death of his mother on the l4th 
November 1911. 

We, therefore, set aside the order of the 
learned District. Judge and restore that 
of the District Munsif with the petitioner's 


p 
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costs in this Court and in the Distric: Court 
payable by the respondent to the appellant. 
Appeal allowed. 


MADRAS HIGH COURT. 
‘Lerrers Patent Appear No. 37 or 1913. 
November 25, 1913. 
Present: —Mr. Justico Sadasiva Aiyar aud 
l Mr. Justice Spencer. 
PENUMARLI VASANTARAYADU — 
PETITIONER —ÁPPELUANT 
VEI8Us 
REDDI SUBBAMMA anc ANOTHER— 


RESPONDENTS. 

“Civil Procedure Code (Act V of 1908), ss. 105 (1), 
115—Revision~-Order refusing to allow amendment 
of plaint. 

Where a party has another effective remedy against 


a wrong-doer, the High Court will not interfere under : 


section 116 of the Civil Procedure Code. As an erroneous 
order, refusing to allow the amendment of a plaint, 
can be questioned by way of an appeal under sec- 
tion 105 (1) of the Code of Civil Procedure, the High 
Court will not interfere under section 115, 

Jothy Mahalinga Aiyar v. Rama Chandra Aiyar, 
12 Ind. Cas. 104; 10 M. L. T. 188, followed. 


Appeal, under olause 15 of the Letters 


. Patent, against the judgment of the Hon'ble 


Mr. Justice Sankaran Nair, dated the 10th 
of February 1913, ‘in Civil Revision 
Petition No. 68 of 1912, (F. A. No. 128 of 
1911, in Original Suit No. 46 of 1911, on 
the file of the Temporary Subordinate Judge 
of Rajahmundry). 

“Mr, B. Narasimha Rao, for the Appellant. 

Mr. P. Narayanamurthi (with him Mr. P. 
Somasundaram), for the Respondents. 
JUDGMENT, 

' SADASIVA ÅIYAR, J. —We agree with the 
learned Judge of this Court that the Subordi- 
nate Judge ought to have allowed the 
amendment sought to be made by the plaint- 
iff. The cases of Kisandas  Rupchand v. 
Rachuppa Vithoba Shilvant(1) and Rang Behari 
Lal v. Rachhya Lal (2) draw attention to the 
language of Order VÍ, rule 17, the latter part 
of the rule making it imperative on the Court 
to allow all amendments which are necessary 
to bring out all the disputes between the 
parties for the adjudication of the Court. 

(1) 4 Ind. Cas. 726; 83 B. 644 at p. 649; 11 Bom 


L. R. 1042. 
(2) 13 Ind. Cas. 128; 18 C, L. J, 439 at p. 442. 
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` In Jothy Mahalinga Iyer v. Rama Chandra 
Aiyar (3), Mr. Justice Sundara Aiyar held 
that the High Court had no power under 
section 115 of the Civil Procedure Code to 
interfere with an order refusing amendment 
of plaint. 

In recent cases, if has been held by 
the Judges of this Court that, where a party 
has another effective remedy against a wrong- 
doer, interference will not be made under 
section 115 by the High Court. In this ease, 
under section 105 (1) of the Civil Procadure 
Code, the plaintiff can attack the Subordinate 
Judge's order refusing the amendment of 
the plaint by taking objection in the memo- 
randum of appeal to the Appellate Court, if 
the suit is decided against him by the 
Subordinate Judge. 

The appeal is, therefore, dismissed with 
costs. 

SPENCER, J.—I_ entirely agree with the 
learned Judge who heard the revision petition 
in thinking that the Subordinate Judge 
should have allowed tho plaintiff to amend 
his plaint in the manner desired at the stage 
which this case has reached, 

"When & decree has been passed, if the 
plaintiff decides to appeal against it, so far as 
it is unfavourable to him, he will be able, under 
section 105 (1) of the Civil Procedure Code, 
to take objection in his memorandum of 
appeal to any erroneous order which has 
affected the decision of the case. I think we 
should follow the cases of Venkatasubbiih v. 
Seshachallam (4) and Jothy Mahalinga Atyar 
v. Rama Ohandra Atyar (3) and dismiss this 
Letters Patent Appeal with costa. 


Appeal dismissed. 
~ (8) 12 Ind. Cas. 104; 10 M. L. T. 188. 
(4) 12 Ind, Cas. 173; 22 M.LJ. 186; (1911) 2 M. W. 
N. 257; 10 M. L, T, 649. 


APES 


MADRAS HIGH COURT. 
Civit Revision Petition No. 824 or 1912, 
November 27, 1913. 

Present: —Mr. Justice Miller, 
ANNASAMI SASTRIAL AND OTHER£— 
DEFENDANTS —P ETITIONERS 
versus 
A. S. RBAMASAMI SASTRIAL AND OTHERS— 


PtAiNTIFFS— RESPONDENTS. 
Provincial Small Cause Courts Act (IX of 1887), 
Sch. IT, Art. 38— Small Cáuse suit—Swit to recover 
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value of paddy payable under agreement to maintain — 
“Suit relating to maintenance," 

À suit to recover the value of paddy deliverable by 
one brother to another, under the terms of a parti- 
tion deed, for the maintenance of their mother, 
is nota “suit relating to maintenance” within the 
meaning of Article 38, Schedule II, of the Provincial 
Small Cause Courts Act. Such a suit is cognizable 
by a Small Cause Court, 

Ramasami Panthulu v. Narayanamoorthi Panthulu, 
14 M, L. J. 480, followed. 


Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Subordinate Judge of Mayava- 
ram, in Small Cause Suit No. 323 of 1912. 

Mr. Q. S. Ramachandra Atyar, for the 
Patitioner. 

Mr. T. R. Venkatarama Sastri, for the 
Respondents. 

JUDGMENT.— The plaintiffs’ father and 
the defendants’ father were bound to 
maintain their mother. By a partition deed 
between them, the defendants’ father under- 
took to pay a certain quantity of paddy to 
the plaintiffs! father, the consideration being, 
as I understand it, (the petitioners have not 
chosen to have the deed translated and 
printed), that the plaintiffs’ father was to 
maintain the lady. The Subordinate Judge 
finds that she was maintained by the plaint- 
iffs' father and after him by the plaintiffs 
till her death, and, though that finding is 
contested, there is evidence to support it, 
and I must accept it. 

The question of law is whether the suit 
is cognizable by a Small Cause Court. It is 
contended that it is not cognizable as being 
a suit relating to maintenance. 

It is, no doubt, a suit for what the defend- 


- ants would have had to provide for the 


maintenance of their grandmother, if the 
plaintiffs had not done it, but the basis of 
the suit is the agreement between the 
plaintiffs’ father and the defendant’s father, 
neither of whom is the maintenance-holder, 
and the suib is to recover what cannot be 
described as maintenance in the hands of 
the plaintiffs. It is really payment for 
having provided maintenance for the lady. 
{ have had some doubt on this question, but 
1 think that the case, Romasivamy Panthulu 
v. Narayanamcorthy Panthulu (1), though not 
exactly on all fours, is an analogous author- 
ity on the point, There the liability had 
been fixed by a decree: and here by an 


(1) 14 M. L. J. 480, 


agreoment, but the reasoning of the learned, 
Judges is applicable here, and on the'strength 
of that decision, I hold that this is not 
a suit relating to maintenance. : 

It is contended that it is a suit for 
specific performance of a contract, and & 
suit relating toa trust. Neither of these 
contentions was raised in the lower Court. 
The latter is based on the partition deed 
which has not been translated and printed 
and the former is, I think, untenable. The 
suit is, no doubt, for payment of money 
payable under a contract to pay it but E 
do not think that is what is meant in the 
schedule to the Small Cause Courts Act by 
a suit for specific performance. 

I dismiss the petition with costs. 


Petition dismissed. 


' MADRAS HIGH COURT. 
APPEAL AGAINET ÁPPELLATE ORDER No. 42 
or 1912. 
November 28, 1913. 
Present; — Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 
VEMARAJU RAMAMMA —PL1INTIFF— 
APPELLANT 
versus 
MYGOPALA als een anlar 
g— DgrEgNDANTS— RESPONDENTS. 
ARP Gf Property Act (IV of 1882), s. 89 —Limi- 
lation-—Application for decree absolute barred —iimi- 


tation Act XV. of 1877), Sch. II, Art. 178—Right to 
aui) not revived—Qivil Procedure Code (Act V of 


1908), 0. XXXIV, r. 5 (2). 


Where an application for an order absolute under. 


section 89 of the Transfer of Property Act, has become 
barred under Article 178:0f Schedule II of the Limita- 
tion Act, before 1909, the enactment of rule 6, pro- 


viso- (2),-Order XXXIV, of the present Code of Civil - 


Procedure, does not give the decree-holder & right to 
apply for a second or final decree. 


Rangiah Gounden and Co. v. Nanjappa Row,26 M. 


780; 18 M. L. J. 412, referred to. 

Appeal against the decree of the Tem- 
porary Subordinate J udge of Masulipatam, iu 
Appeal Suit No. 81 of 1911, preferred against 
that of the District Munsif of Gudiva in 
I. A. No. 1349 of 1910, in Hxecution Petition 


No. 661 of 1909, in Original Suit No. 211 


of 1904. 
Mr. X. V. L. Norasimham, for tho Appel- 


lant. 
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MUTHUBSAMI ODAYAN V. KOLANDAVELU ODAYAN, 


Mr. P. Nagabhushanam, for the Respond- 
ents. * 

JUDGMENT.—The mortgage decree in 
this case, was passed under the old law in 
January 1905, following the words of section 
88 of the Tranefet of Property Act. Under 
‘the decree, the judgment-debtor (mortgagor) 
was directed to pay the mortgage-money due 
to the decres- holder in July 1905. 

According to Rungiah Goundan and Oo. v. 
Nunjappa Row (1), there was only one decree 
under the old law passed in mortgage suits. 
The order absolute for sale to ba passed 
under section 89 of Act IV of 1882 did not 
constitute a second or final decree in the suit 
but was an order passed in execution pro- 
ceedings as part of the said proceedings, 
thongh the application for such an order 
may not be strictly an execution application. 
Article 178 of the old Limitation Act was 
held in that case to be applicable in respect 
of such an application to obtain an order 
absolute for sale. lf that Article be ap- 
plied, the plaintiff's right to obtain an order 
absolute for sale expired in July 1908. 


The application by the decres-holder in 
1909 fora second decree for sale under the 
provisions of Order XXXIV, rule 5 clause 
(2), of the new Civil Procedure Code ought 
not to have been granted by the Munsif as 
the decree-holder had lost in July 1908 
by limitation (according to the old law) his 
right to get an order absolute for sale be- 
fore the new Act came into force in January 
1909. The learned Munsif granted such an 
order by consent of the Ist defendant in 
January 1910, but that order, though’ it 
might be binding on the lat defendant, can- 
not bind the 3rd defendant, behind whose 
bask and without notice to whom it was 
passed. So far as the said order of the 31st 
January 1910 affected those properties (out 
of the property mentioned in the decree) 


- which had been sold to 8rd defendant, the 


lower Courts were right in holding on the 
3rd defendant’s petition that the sale order 
ought to be set aside and the sale stopped. 
We take it that the orders of the lower 
Court affected only the sale of the third 
defendant's said properties and not of any 
other properties. mentioned in the schedule to 
the decree. 


(1) 26 M. 780; 13 M. L. J. 412. 
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With the above observations, we dismiss 
the appeal with the 3rd defendant's costs. 
Appeal dismissed. 


MADRAS HIGH COURT. 
ÁPPEAL ÁGAINST Orper No. 259 or 1912. 
November 26, 1913. 

Present: —Mr. Justice Sadasiva Aiyar and 
Mr. Justiee Spencer. 

MUTHUSAMI ODAYAN —APPELDANT 

versus 
KOLANDAVELU ODAYAN AND OTHERS— 
RESPONDENTS. 

Remand — Consent of parties—Power wider than that 
given by Qode of Civil Procedure. 

The power of an Appellate Court to pass an order 
of remand by consent of parties is wider than that 
given by the Code of Civil Procedure. 

Manager of the Court of Wards, Kalahasti Estate v. 
Ramasami Reddi, 23 M. 437 at p. 441; 15 M, L. J. 
236, followed. 

Appeal against the order of the District 
Court of South Arcot, dated the 29th day 
of July 1912, in Appeal Suit No. 202 of 1911, 
preferred against the order of the Court of 
the District Munsif of Kallakurichi, in Ex. 
ecution Petition Revision No. 479 of 1911, in 
Original Suit No. 430 of 1908.: 

Mr, 7. Paitabirama ávyar, for the Appel- 
lant. 

Mr. K. Jagannatha Aiyar, for the Respond- 
ents. 

JUDGMENT.—We decided a ease yester- 
day in Civil Miscellaneous Appeal No. 33 
of 1912, in which we held that the power of 
remand possessed by an Appellate Court 
under the new Code of Civil Procedure is 
much wider than under the old Code. 

In the present case, the remand order waa 
passed by consent of both sides and tho 
power of the Court to pass an order of re- 
mand by consent of parties is even more 
extensive than is allowed by the Code, [See 
thejudgment of Sir S. Subramaniya Aiyar, J., 
in the Manager of the Oourt of Wards, 
Kaluhasts Estate v. Rumasami Reddi (1) ]. 

The remand order passed by the District 
Judge in this case is not illegal or im- 
proper, and we dismiss this appeal with 
costs, 

Appeal dismissed. . 

(1) 28 M. 437 at p. 441; 15 M. L, J. 236, 
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RAGAVA AIYANGAR t, SAMACHARIAR. 


MADRAS HIGH COURT. 
Civit Reviston Oases No. 373 or 1912. 
December 9, 1913. 

Present: —Mr. Justice Sadasiva Aiyar. 
RAGAVA AIYANGAR —PrAINTIFF— 
PETITIONER 
versus 
B. R. SAMACHARIAR-—DzrrENDANT— 


> RESPONDENT, 

Transfer of Property Act (IV of 1882), s. 53 —“Con- 
tract to the contrary" -—Covenant for title always implied 
— Failure to give possession —Right of vendee to refund 
of purchase-money. 

Section 55 clause (2) of the Transfer of Property 
` Act implies a covenant for title. 

The insertion ina sale-deed of a clause, viz:—“Tf 
any dispute arise through me in respect of the land, 
I shall get it settled” is not a “contract to the con- 
trary” within the meaning of the above section and 
does not exclude the ordinary covenant for tible. 
The vendor is bound to return to the vendee the 
purchase-money paid, on his failare to give possession. 


Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
. decree of the Court of the District Munsif of 
Chidambaram, in Emall Cause Suit No. 2656 
of 1911. 

Mr. S. Subramanza Aizyar, for the Peti- 
tioner. : 

Mr. R. Kuppusam? Ayer, for the Counter- 
Petitioner. 


JUDGMENT.—The District Munsif does 
not find that the plaintiff agreed to take the 
land sold to him by the defendant even if the 
defendant's title was defective. 

All that he finds is that the defendant has 
not been guilty of breach of any of the 
duties imposed on a vendor by clauses (a) to 
(f) of section 55 of the Transfer of Property 
Act. Even this finding is not quite correct 
on the admitted facts, as the defendant 
admits his inability to give possession of the 
property sold to the plaintiff owing to a mau 
with a better title being in possession. 

"In the absence of a contract to the con- 
trary”, section 55 clanse (2) of the Transfer 
of Property Act imports a contract or cove- 
nant for title into a sale-deed. No such con- 
tract to the contrary is found in this case, 
and there is no evidence of any such contract, 
the only oral evidence in the case (namely, 
that of the plaintiff) not disclosing any such 
contract, . i 

It is contended by the learned Vakil of the 
respondent that the defendant's covenant 
cOniained in the sale-decd, Exhibit A, namely, 
"lf any dispute arise through me in respect 
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MUHAMMAD SADIQ Y. GHAOUS MUHAMMAD. 


of the land, I shall-get it settled," excludes . 


a covenant of title. I do not think "so. I 
think that the covenant inserted in the deed 
means that the defendant will see that if the 
plaintiff does not get fall ownership, title and 
peaceable possession through the defect in 
the defendant’s title or through the act of the 
defendant, the defendant is bound to remove 
such defect. Even if itis held to be a cove- 
nant which does not go so far as the covenant 
imposed by section 55 (2) of Act IV of 1882, 
it ig clearly not & covenant arising from “a 
contract to the contrary.” I think the 
decision of Basaradi? Sheikh v. Hnajadli 
Maieah (1) applies to the facts of the esse. 


In the result, the learned District Muusif's 
judgment dismissing the | plaintiff's suit for 
return of the purchase-money which he paid 
to the defendant for a land which the defend. 
ant purported to sell absolutely to the 
plaintiff, whereas the defendant himself was 
(in the event) found to have no title to it, 
must be set aside, and the plaintiff is given a 
decree as prayed for in his plaint with costs 
in both Courts, 


Petziton allowed. 
(1) 28 C. 298; 2 C. W. N. 222, 


ALLAHABAD HIGH COURT. 
Exsouri0N SECOND Appear No. 425 or 1913. 
November 8, 1918. 
Present:—Mr. Justice Piggott. 
MUHAMMAD SADIQ—Jup@ment-DEBTOR— 
APPELLANT 
vtOTSUs 


GHAOUS MUHAMMADC-—DzORE£-HOLDER— 


RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
r. 10 — Mortgage suit —" Costs in suit", meaning of —Costs 
of appeal against one defendant—Simple money decree 
—Interpretation of decree—Final deeree after appel- 
late decree for costs. - 

In & suit for sale on & mortgage, plaintiff obtained 
a decreo against & number of defendants. One of 
the defendants only appealed. The appeal was dis- 
missed and cost’ were awarded to the plaintiff 
from the defendant who had preferred the appeal: 


Held, that the decree for costs in appeal conld be ` 


executed as a simple money decree against the 
defendant who had appealed. 

Maqubul Fatima v. Lalita Prasad, 20 A. 523; A. 
W. N. (1898) 157 and Raj Kumar Singh v. Sheo 
Narain Sahu, 35 ©, 481; 80. L, J. 152; 12 0. W.N. 
364, referred to. 


/ 
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Mohunga Ojha v. Ram Bahadur Singh, 15 Ind. Cas. 
23; 16. @ W. N. 731, referred to. 

The terms of Order XXXIV, rule 10, apply to 
suits for foreclosure as well as to suits for sale. 

Order XXXIV, rule 10, refers primarily to costs 
incurred in the Court which prepares the final dec- 
ree. 

The holder of a preliminary decree under Order 
XXXIV, rule 4, is not required to wait for the ter- 
mination of all proceedings in appeal from that dec- 
ree before applying for a final decree under rule 6. 

A Court executing a decree must interpret the 
terms of the particular decree before it with refer. 
ence to the facts of the case. 

Where final decree is applied for after an appellate 
decree for costs has been passed against one only of 
the several defendants, the decree-holder cannot ask 
for the costs of the appeal to be included in the 
amount finally held due, 


Execution second appeal from the desision 
of the District Judge of Shahjahanpur, 
dated 11th March 1913. - 

Mr. Rahmatullah, for the Appellant. 

Mr. Shufi uz-zaman, for the Respondent. 


JUDGMENT.—This is a second appeal 
by a judgment-debtor in an execution case. 
It requires to be carefully considered with 
reference to its own particular facts which I 
proceed to set forth in detail. The sait 
was one for sale on a mortgage and there 
were a number of defendants. The Court 
of first instance gave the plaintiff a pre- 
liminary decree on April 29th, 1909; this 
decree was, therefore, passed after the new 
Code of Civil Procedure (Act V of 1908) 
came into force, and was one under the 
provisions of Order XXXIV, rule 4, of 
that Code. Only one of the defendants, 
namely, Muhammad Sadiq, who is the 
appellant now before me, carried the matter 
in appeal to the Oourt of the District 
Judge. On August 24th, 1909, his appeal 
was dismissed, and the Court ordered that 
he should pay the costs of the plaintiff. res- 
pondent. Muhammad Sadiq, again, appealed 
to the High Court and on July 26th, 1910, 
his appeal was dismissed by this ‘Court. 
with a similar order as to costs. It was 
after this that the plaintiff applied to the 
Court of first instance for a final decree 
for sale under Order XXXIV, rule 5, Civil 
Procedure Code; he obtained this decree 
on December 18th, 1911. The plaintif has 
throughout Ki nk id the position that the 
‘two appellate decrees of August 24th, 1909, 
and July 26th, 1910, in so far as they 
directed the appellant to pay the costs of 
the plaintiff-respondent, were, in intention 


1910, 


‘appellate decrees should 


INDIAN CASES, 4? 


and effect, personal decrees against 
Muhammad fadiq alone. Accordingly, he 
did not ask the Court of first instance to 
take an account of these costs under Order 
XXXIV, rule 10, and toadd the same to 
the mortgage-money when preparing its 
final decree. ‘These costs were accordingly 
left out of account, and were not included 
in the sum declared to be due from and 
payable by all the defendants against whom 
the final decree absolute for sale was passed 
on December 18th, 1911. Execution of this 
decree has since been taken ouf; and while 
the proceedinge, now before meon appeal, 
were pending, the mortgaged property has 
been sold, with the result that it bas 
proved insufficient to satisfy the amount 
dae under the said decree. Independently 
altogether of these proceedings, the decree- 
holder is seeking to execute, as against 
Muhammad Sadiq alone, the two appellate 
decrees of August 24th, 1909, and July 26th, 
as simple mouey-decrees for costs 
payable by the said judgment.debtor. The 
latter objects that the decree-holder is 
not entitled to execute these decrees withont 
first exhausting his remedy against the 
mortgaged property; the fact that this 


‘remedy has since been exhausted he would 


treat as irrelevant, because execution of the 
not have been 
applied for at all until the mortgaged 
property had been completely sold. Indeed 
the objection as developed before me in 
the course of argument goes further, The 
real contention for the appellant is that 
the decree-holder cannot realize the costs 
awarded tohim under the two appellate 
decrees at all, except by first obiaining the 
inclusion of those costsin a final decree 
for the sale of the mortgaged property. If 
so, the decree holder missed his remedy 
when he failed to obtain the inolusion of 


. these costs in the account taken when the 


final decree of December 18th, 1911, was 
drawn up;his only remedy now, if even 
this ean be said to bestil open, would be 
by applying for a review or amendment of 
the above decree. 

As regards costs incurred by a plaintiff 
mortgagee in the Court of first instance, 
the view taken by this Court inMagbui Fatima 
v. Lalta Prasad (1) and affirmed in Raj, 


(1) 20 A, 623; A. W, N. (1898) 157. 


44 INDIAN CASES, 


SUBBAIYA MUDALIAR UV. THULASI MUDALIAR, 


Kumar v. Sheo Narain Sahu (2), has been 
definitely adopted by the Legislature in the 
framing of rules 2 (to which rule 4 refers 
back) and 10 of Order XXXIV of the 
present Civil Procedure Code. The wording 
of rule 10 infact appears at firat sight to 
go the full length of the contention now 
set up by the present appellant. It may 
be said that these costs of appeal are 
“cost of suit" within the meaning of that 
rule, and that the Court was bound to take 
account of them when finally adjusting the 
amount to be paid to the mortgagee. 


I think, however, that this rule refers 
primarily to costs incurred in the Court 
which prepares the final decrea, 
instance, the costs payable on the applica- 
tion for that decree itself. I do mot 
understand the policy of the Legislature to 
be that the holder ofa preliminary decree 
under Order XXXIV, rule 4, Civil Pro. 
cedure Code, must necessarily wait for the 
termination of all proceedings in appeal 
from that  desree before applying for a 
final decree under Order XXXIV, rule 5. 
Yet this result would follow- if it were 
laid down as an universal rale that costs 
in appeal were not recoverable except 
under a final decrae for sale. In -the 
present case, however, the final decree was 
applied for after the appeals had been 
disposed of; was the decree-holder bound 
to ask for an account of the costs of appeal 
to be taken, and to have the same included 
in the amount declared due under the final 
decree P It may be that the wording of 
Order XXXIV, rale 10, is wide enough to 
admit of this being done in suitable ‘cases, 
where the appellate order as to costs is 
not only passed before any final deeree has 
been drawnup, but is an order against 
a single defendant in a suit, or against 
the whole body of defendants jointly. I do 
nct think it could or should have been done 
in the present case. There are a number 
of cases in which this Court has drawa a 
distinction in suits for foreclosure, beginning 
with an old case of Damodar Das v. Budh 
Kuar (3) and ending with a recent decision 
of Amba Sahai v. Bhagwan Din (4); and it 
must be remembered that the terms of Order 


e (2) 85 C. 431;8 C. L. J. 152; 12 C. W. N. 864, 
(3) 10 A. 179; A. W.N, (1888) 68, 
(4) 19 Ind. Cas. 729, 


as for ° 


' XXXIV, rule 10, apply to. suits. for 
foreclosure as wellas to suits for sale. In 
Mohunga Ojha v. Ram Bahadur Singh (5), 
& very similar case to the present was decided 
in favour of the decree-holder, on the general 
principle that a personal decree for costs 
can be passed against a defendant in a 
mortgage-suit, and that a Court executing 
a decree must- interpret the terms of the 
particular decree before it with reference 
to the facts of the case. In the present 
case, we know that a final dscree for sale 
has been passed which did not include the 
costs awarded against Muhammad Sadiq on 
appeal, 
has proved insufficient to satisfy that decree. 
We know that one defendant alone, out of 
& considerable number, contested the suit 
on appeal; and the two appellate deoreea 
for costa are certainly open to the in- 
terpretation that they were intended to 
operate as simple money-decrees, against 
Muhammad Sadiq alone. If the plaintiff 
had asked to have these costs included iñ 
the account taken for the basis of, the 
final decree; the other defendants might 
reasonably have objected that the entire 
mortgaged property was being saddled with 
a further liability incurred by Muhammad 
Sadiq alone. Under all the circumstances, I 
think the Courts below were right. I dismiss 
this appeal with costs, 
Appeal dismissed. 
(5) 15 Ind. Cas. 23; 16 C. W. N. 731. 


MADRAS HIGH COURT. 
Seconp APPEAL No. 602 or 1912, 
November 5, 1913. 
. Present; — Mr. Justice Sadasiva. ÀÁiyar and 
- Mr. Justice Spencer. 
SUBBAIYA MUDALIAR —PnrAINTIF£? — 
APPELLANT 
versus 
THULASI MUDALIAR AND OTHERS— 


DEFENDANTS — RE sPONDENTS. 

Hindu Law —Joint family—Properties in possession of 
alienee ~Alienation by father—Debts partly binding, 
partly not—Portions of family properties situated in 
Foreign Territory —Gift by father to son of auch pro- 
perty — Effect. upon right to claim share, 


[1914 / 


and that the mortgaged property. 
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Wherein a suit for partition, brought by a son 
against his father and an alienee of the family proper- 
ties, for his share in such properties, ib was found 
that the father had gifted to tho son the whole of 
the family properties in French Territory, that he 
had alienated the properties in British Territory 
for Rs. 809 of which Rs. 350 was held to be fora 
family purpose and the remainder not: 

Held, (Per Spencer, J., affirming the decree of the 
lower Court), 

(1) that the plaintiff’s suit should be dismissed; 

(2} that the decree of the lower Court disallowing 
the plaintiff’s claim on the ground of frand was pro- 
per. 

It is one thing to hold that in a suit for partition 
the Court has no power to order the partition of 
immoveable property lying outside British India and 
quite another thing that in adjusting the equities 
prevailing between the parties, the Court should not 
take into consideration properties lying outside 
British India, 

Purushottam v. Atmaram, 23 B. 597; Ramacharya v. 
Anantacharya, 18 B: 389; Penn v. Baltimore, 1 Ves. 
Sen. 444; 27 Eng. Rep. 1182, s.c. 1 Wh. & T. L.C. 
(7th Ed.) 755, followed. 

In adjusting such equities, the Court should proceed 
on a consideration of the position of the family at the 
time of alienation, and should act as though parti- 
tion had taken place before the alienation of the 
alicnor’s share, 

Ayyagari Venkataramayya v. Ayyagari Ramayya, 
25 M. 690; Chinnu Pillai v. Kalimuthu v. Chetti, 9 Ind. 
Cas. 596; (1911) 1 M. W. N. 238; 9 M. L. T. 889; 21 
M. L. J. 246; 35 M. 47; Udaram Sitaram v. Panduji 
and Venku Panduji, 11 B. H. O. R. 76, followed. 

_A suit by a member of a Hindu family to recover 
his share in a portion of the family property impro- 
perly alienated, without claiming a complete division, 
will lie in this Presidency. ' 

Ibwramsa Rowthan v, Thiruvenkatasawmy Naik, 
7 Ind. Cas. 559; 8 M. L. T. 269 (F. B.); 20 M. L. J. 
743; 84 M 269; (1910) M. W. N. 380, followed. 

Per Sadusiva Atyar, J., dissenting}. 

_ (la) That the plaintiff was entitled to get a parti- 
tion of ‘the family properties alienated by his father 
on his paying half of the consideration money for the 
sale, held to be for a family purpose, to the purchaser; 
_ (2a) that the moral guilt of the plaintiff's father in 
instigating his son could not deprive the son of his 
legal right under the modern Hindu Law, to recover 
his share; 

(3) thata debt which was to arise in future, through 
the failure of the consideration, owing to the plain- 
tiff’s objecting to the sale by his father, could not be 
treated as an antecedent debt due at the time of 
sale, for the purpose of validating that sale; 

Vadivalam Pillay v. Natesam Pillay, 16 Ind. Cas. 
885; 12 M.-L, T. 192; (1912) M. W. N. 851; 23 M. L. J. 
256, followed. 

Marappa Gounden v. Rangasawmi Goundan, 28 M. 
89, referred to. 

(4) that the plaintiff could not be compelled to 
include in-the suit for partition, properties situated 
in Foreign Territory, and of which he was in enjoy- 
ment for more than 16 years. 

. Purushottam v. Atmaram, 28 B. 597; Ramkishore 
Kedar Nath v. Jainarayan Ramrachpal, 20 Ind. Cas. 
958; 14 M. L. T. 163; 170. W. N. 1189; 18C.L J. 
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237; 15 Bom. L. R. 867; 11 A. L. J. 865; 25 M. L. 
J. 512; 40 C. 965; (1913) M. W. N. 661, followed. 

Penn v. Baltimore, 1 Ves. Son. +t: 27 Eag. Rep. 
1132; s. c. 1 Wh. & T. L. O. (7th Ed.) 755, distin- 
guished. 

Hara Lai Banerjee v. Nitambint Debi, 29 OC. 315, 
referred io. 

Arwnachella Chettiar v. Muttiah Chettiar, 17 Ind. Cas. 
708 ; 23 M. L. J. 679, referred to, 


Second appeal against the decree of the 
- Subordinate Jadge of Negapatam, in Appeal 
Suit No. 129 of 1911, preferred against that of 
the District Munsif of Negapatam, in Original 
Suit No. 358 of 1909. 
Mr. C. V. Anantha Krishna Adyar, for the 
Appellant. 
Mr. S. Sreenivasa Atyangar, for the Re- 
spondents. 


JUDGMENT, 
.SADABIVA Á(YAR, J.—The plaintiff is the 
appellant in this case. The suit was 


brought for the partition of the only pro- 
_perties which he and his father, the Ist de- 
fendant, owned in British Territory near 
Negapatam. The plaintiff was born on the 
25th of August 1888. At that time, he and 
his father owned the plaint properties in 
British Territory worth Rs. 800 and certain 
immoveable properties in Keraikal, French 
Territory, worth about Rs. 4,000. The 
plaintiff and his father became joint owners 
of these properties on the plaintiff's birth. 
The father, the lst defendant, had hypothe- 
: gated the plaint properties in 1881 long 
before the plaintiff was born and Rs. 350 
became due under that hypothecation bond 
in May 1891. In May 1891, the lst de- 
fendant sold the plaint properties in British 
Territory for the proper value of such pro- 
perties, namely, Rs. 800 under the sale. deed, 
Exhibit II, to the 4th defendant's father. 
Ont of the purchase.money of Rs. 800, 
Rs. 350 went in discharge of the hypotheca- 
tion debt due under Exhibit I, while the 
remaining Rs. 430 was received in cash by 
the Ist defendant. It is not proved that 
this Rs. 450 was required for any family 
necessity or to discharge any antecedent debt 
of the ist defendant. These are the facts 
found by the lower Appellate Court, which 
finding, of course, is to be accepted in second 
appeal. 

It will be seen from these facts that the 
sale of the plaint properties took place when 
the plaintiff was less than three years old. 
The plaintiff attained majority on the 25th 
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August 1906 and he brought thia suit on the 
25th August 1909, just within the period of 
limitation allowed him by law for setting 
aside his father’s alienation. - 

Two other facts may ba noted before we 
proceed to the question of law argued in this 
ease. In October 1591, the Ist defendant 
exesuted a security bond, Hxhibit A, in 
favour of the 4th defendant’s father, his 
vendee, for Rs. 200 as security for the losses 
to which the 4th defendant’s father may 
be put, if and when the plaintiff, who was, 
(as I said before) a child of three then, 
should, after he attained age, "object to the 
sale" of the plaint lands by his father. 
This security bond further says that it 
should have effect for 18 years from the 
date of that bond 7.2., till October 1909, but 
that after the said period of 18 yeara, “the 
security bond shall cease to have efect by 
itself and be of no us» afterwards." 

The other fact I refer to is that, in 
1897 when the plaintiff was a boy of about 
nine, his father, the Ist defendant, made a 
gift of all his properties in French Territory 


to his son, the plaintif, the plaintiff's 
mother accepting the gift on behalf 
of the plaintiff (See Exhibit 4). These 


being the facts, the lower Appollatie 
Court dismissed the plaintiff’s suit with 
costs, and its reasons may be summarised 
thus:—(a) After transferring all his family 
properties in French Territory to the plain- 
tiff, the lst defendant has instigated his son, 
the plaintiff, to bring this suit to defraud 
the 4th defendznt, the son of the 1st defend- 
ant’s vendes (and the 5th defendant claim- 
ing under the 4th defendant); (b) The gift 
deed, Exhibit IV of 1897, by the lst defendant 


to the plaintiff, was obtained fraudulently. 


by the plaintiff; if the plaintiff had nob so 
fraudulently obtained the gift, the plaint 
lands could easily be allotted to the share of 
the lst defendant by effecting a partition 
of all the properties both in French Territory 
and British Territory between the plaintiff 

and the Ist defendant, and the plaint lands 
` go allotted to the share of the lst defendant 
would then balong to the 4th and 5th defend- 
ants solely and injustiea could ba prevented. 
But the plaintiff “took.care to gata gift 
deed, Exhibit IV, in his favour" aud has 
"brought this suit to defraud" the Lst da- 
fendant’s vendees (see end of paragraph 9 of 
the learned Subordinate Judge's judgment). 


(c) The properties given ás a gÜarantee 
against the plaintiff's objection to the sale of 
the plaint lands are situated in French 
Territory; that security has now become 
useless as the 18 years’ period mentioned 
in that security bond lapsed during the 
pendency of this suit, and the security bond 
is now useless to the defendants Nos. 4 
and 5, 

The first reason, it seams to ma, is 
irrelevant’ bacause the moral guilt of the, 
plaintiff’s father in instigating hia son cannot 
deprive the son of his legal rights undar the 
modern Hinda Law, whatever may be the 
strict view of the ancient Hinda Law and 
the Shasiras. As regards the second ground, 
the learned Subordinate Judge, in paragraph 
nine of his judgment, seems to charge the 
plaintiff himself with fraud in getting the 
gift deed, Exhibit. IV, in 1897 from his 
father. The plaintiff was a boy less than 
ning years old, when the gift deed was made of 
the properties in Franch Territory by his 
father to him and Lam unable to see how 
this boy could be convicted of fraud. In 
short, there is absolutely no evidence that 
this gift deed, executed mure thau 12 years 
before this suit was brought, was tainted 
with fraud. As regards the third grouud, 
mentioned by the Subordinate Judge, assum- 
ing that the secarity bond, Exhibit A, has 
now become useless, I do not see that the 
plaintiff's rights can be affected thereby. 
The 4th defendant’s father was negligent in 
not having obtained an unconditional security 
bond instead of a bond which was to remain 
in foree only for 18 years. 

Thus, the three reasons given by the Sub- 
ordinate Judge to support his decision against 
the plaiutiff seem to me to be untenable. 
The respondent's Vakil, however, urged some 
new contentions which may be formulated 
as follows: —(1) though only Rs, 350 was 
the antecedent debt which existed on the 
date of the sale to the 4th defendant's 
father, the lst defendant, the father, received 
Rs. 450 in cash also oa that date. Jf the 
sale-deed is now seb aside in favour of the 
plaintiff so far as his half share is concerned, 
there would bea failure of consideration to 
the extant of Bs. 400 which is the prise of 
the plaintiff's half share, The Ist defendant, 
the father, would be bound to re pay that, 
Rs. 400 tothe 4th defendant. That debt 
might ba treated as an antecedent debt and 


$ 


1 


^ ifffs half share alone to discharge 
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the sale«f the plaintiff's half share might be 
validated as made for this antecedent .debt. 
(The respondent’s learned Vakil did not put 
forward this argument in the words and iu 


‘the order, I have above stated if, but so far 


as I could follow his arguments, this 2o 
to me to be the gist of that argument). 

His next argument was that the father, d 
lét defendant, was entitled to sell the plaint- 
the 
antecedent debt of Rs. 350 and he might be 
deemed to have sold under Exhibit II the 
plaintiff’s half share alone for the antecedent 
debt of Re. 350 plus Rs. 50 received in cash 
and to have sold the father’s own half share 
for the remaining Rs. 400 ont of Rs. 450 
received in cash on that date. If so, the 
sale of the plaintiff's half share (it was 
argued) was legally validated and could not 
be contested by him. (3) It was next con- 
tended that, even if there was necessity to 
pay all the antecedent debt of Rs. 350, a 
sale of property worth Hs, 800 should be 
deemed wholly valid on the analogy of cases 
of alienation by Hindu widows, that is, it 
was argued, that a Hindu widow in order to 
discharge her husband's debt was not bound 
to sell exactly that area of property which 
would fetch the exact sum required to dis- 
charge the debt, but could dispose (if it was 
more convenient to do so) of a larger area of 
property fora larger amount. As ‘regards 
the first contention, if seems to me that a 
debt which was to arise in future through 
the failure of consideration owing to the 
plaiutiff's objecting to the sale by his father, 
could not be treated as an antecedent debt 
due at the time of the sale for the purpose of 
validating that sale. As regards the second 
contention, it seems to me that the answer 
is that the father, when he sold the entire 
property for Rs. 800 (made up of the 
antecedent debt of Rs. 350 and the ready 
cash payment of Rs. 450) did not purport 
to -divide the transaction into two halves, 
one transaction. being the sale of his own 
share for Rs. 400 out of the Rs. 450 received 
in cash and the other transaction being the 
sale of his minor son's share for the Rs. 350 
antecedent debt and Rs. 50 received in cash, 
Sundara Aiyar, J. and myself held in Vadzva- 
lam Pillay v. Natesam Fillay (1); —" Where 


* (1) 16 Ind. Cas. 835; 23 M. L. J. 256; 
192 ; (1912) M. W. N. 85. 


12 M, L. T. 
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one of two eo-parceners of a Hindu joint 
family sells property belonging to both aad 
half the consideration only is found binding 
on the family, the consideration for the sale 
must, in the absence of anything apparent 
be distributed over the 
whole property sold in proportion to the 
value of each part” and that ‘therefore, in a 
suit by other co-parcener for recovery of 
his half share from the vendee, the plaintiff 
would be entitled to recover the same only 
on payment of his share, 2. e., half of that 
portion of the purchase-money which went 
towards the discharge of the debts binding 
on both.” [In that case, we dissented from 
Marapp2z Gounden v Rangaswami Goundan(2)]. 
The respondent's learned Vakil, however, 
argued that in the case, of a fathers antece- 
dent debt, the division (of the sale transac- 
tion) in the manner contended for by the 
alienee in Vadivalam Pillay v. Natesam Pillay 
(1) but disallowed by Sundara Aiyar, J., 
and myself, could be allowed, though, in the 
case of a debt borrowed by a managing 
member for family necessity, | which was the 
case of Vadivalam Pillay v. Natesam Pillay (1) ], 
such a division could not be allowed. J am 
unable to make. any distinction in principle 
between the antecedent debt of a father 
which is treated as equal to a debt contract- 
ed for the benefit of the family (so far as 
the son is concerned) and a debt really con- 
tracted for the benefit of the family in respect 
of the application of the legal principles 
laid down in Vadivalam Pillay v. Natesam 
Pillay (1). In Suraj Bunsi Koer v. Sheo 
Persad Singh (3), their Lordships say:— 
“Hence, the rights of the co-parceners in 


.an undivided Hindu family governed by 


the law of Miíikshara, which consists of 
a father and his sons, do not differ from 
those of the co-parceners in a like 
family which * consists of undivided brethren, 
except so far as they are affected by the 
peculiar obligation of paying their father’s 
debts which the Hindu Law imposes upon 
sons (a question to be hereafter considered), 
and the fact that the father isin all casas 
naturally, and, in the case of infant gong, 
necessarily, the manager of the joint family 
estate.” I am, therefore, clear that, in this 
case, the sale of the entire lands for a eum 


of Rs. 800 of which Rs. 350 ouly was the 
(2) 28 M. 89. 
(3) 8 C. 148 at p. 165; 4 C. L. R. 226; OL. A. 88. 
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father's autecadeat debt cin ba divided (if 
it can be divided at all) only into the sale 
of the father's half share for Rs. 175 
antecedent debt (as Rs. 175 only was the 
father’s half share of Rs. 350 antecedent debs) 
and Rs. 225 received in cash and into the 
sale of the Son's share for alike sum of 
Rs. 175 antecedent debt anda like sum of 
Rs. 225 received in cash. 


Coming to the third contention, reliance 
was placed by the respondent on the deci- 
sion in Second Appeal No. 1429 of 1912, 
recently decided by Miller and Tyabji, JJ., 
and on some other cases. No doubt, it has 
been held in several cases that when the 
greater portion of the money obtained by a 
widow by saleof adefined block of lands 
inherited by her from her husband was 
required to discharge her uusband’s debt, it 
is unreasonable to hold that she ought fo, 
and could, have sold that particular large 
fraction of the block whose proportionate 
value would have been exactly equal to the 
debt which had to be discharged, that is, 
tnat a purchaser would have been available 
to purchase that fraction alone, on this view 
that sale-deed as a whole has been upheld in 
such cases in favour of the alienee. In Second 
Appeal No. 1429 of 1912, the widow had 
to raise more than Rs. 1,000 to discharge her 
. husband's debt and she sold one property for 
Rs. 700 and another property for Rs. 600 
and discharged the debt.of Rs. 1,022, It was 
decided that both sales might bə upheld sub- 
ject to the purchaser under the Rs. 600 sale 
being asked to pay the reversionary heir on 
charge of the property sold, the amount of 
Rs. 200 and odd which was not required 
by the widow to discharge any debt of her 
husband. It will be seen that even out 
of the Rs. 600 purchase-money, the major 
portion went to discharge the husband's 
debt in that case. On the other hand, 
where the amount required to meet a family 
necessity was only one-half of the value of 
the property sold, Sundara Aiyer, J., and 
myself held, in the above case of Vadivalam 
Pillay v. Natesam Pillay (1). that the sale 
should be set aside so far as the co-parcener, 
who did not join in the sale, was concerned, 
he being ordcred, however, to pay the pro- 
portionate share of the debt really due by 
both the co-parceners to the alienee. 


Having dealt with the three contentions 
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strongly pressed by the respondent’s dearned 
Vakil, I may notice shortly one other con-: 
tention of his, namely, that under the ruling 
of Koer Hasmat Rai v. Sundir Das (4), the 
plaintiff should pay the whole Rs. 800 pur- ` 
chase-money before recovering even his half 
share of the property sold. In the first 
place, the case of Koer Hasmat Raz v. Sunder 
Das (4), though quoted by the learned 
District Munsif in the ease of Virukbadra 
Gowdu v. Guruvenkata Oharlu (5) in supe: 
port of his decision, was not followed by 
Subramania Aiyar and Davies, JJ., in that 
case; the said learned Judges followed 
Sivaganga Zemindar v. Lakshmana (6), which 
held that “there was no equity in favour of 
the purchaser from the father” in respect of- 
that half of the purchase-money which was 
sought to be made liable on the son's halt 
share. I have also, in considering the’ 
first contention, given my reasons for holding 
that the purchase-money paid in cash cannot 
be treated as an antecedent debt which 
could be made a charge on the son's half : 
share of the properties. Lastly, I might 
state, [following Ramachary* v. Anantacharya 
(7), which was approved in Purushottam v. 
Atmaram (8)], that, even if: the gift deed, 
Exhibit IV, be held invalid, a co- parcener's 
right to get his halfshare by partition of 
the properties belonging to the co-parcenary 
in British India cannot be affected by the 
existence of co-parcenary properties out of 
British India aud I do not think that the 
equity pointed out by their Lordships in the 
recent Privy Council decision, reported as 
Ramkishore Kedarnath v. Jainarayan Bam- 
rachpat (9), could enable a Court in British 


- India to enforce division of properties situated 


outside BritishIndia. Besides, their Lordships 
expressly guard themselves by stating as 
follows:— Their Lordships think that on the 
present pleadings, it is open to Jainarayan to 
set up such a case, but express no opinion as 
to zis validity either in law or’ fact," The re- 
spondents’ learned Vakil suggested rather 


(4) 11 0.396. 

(5) 22 M. 812. 

(6) 9 M. 188. 

(7) 18 B. 389. 

(8) 23 B. 597. 

(9) 20 Ind. Cas. 958; (1913) M. W. N. 661 a6 p, 671; 
14 M. L. T. 163; 17 O. W. N. 1183; 18 C. L.J. 237; 
15 Bom. L. R. 867;: 11 A. L, J. 865; 25 M. L. J. 513; 
40 C, 966. 
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than religd on the case of Penn v. Lord 
Balizmore (10), during the course of the 
argument. I do not think that the rights of 
Courts of Equity in Hogland can be.invoked 
agains the strict provisions of section 16 
of the Civil Procedure Code. I think ib is 
dificult to arene, for instance, thata suit 
for possession of immoveable property in 
Tinnevelly could be brought in the Tanjore 
Court, simply because the defendant resides 
in Tanjore and could be arrested in Tanjore 
if he refuses to obey the decree of the 
Court directing him to deliver possession of 
the property in Tinnevelly. To borrow the 
language of Harington, J, in Hira Lal 
Banerjee v. Nitambint Debi (11) "the jurisdic- 
tion: of Courts in India, it must be borne 
in mind, is limited by the express terms of 
the Statute Law; the question, therefore, 
has to be decided by reference to the words 
of the Statute Law and not by a consi. 
deration of the jurisdiction exercised by 
Courts of Equity in England.” [See also 
Aruna Ohella Ohettiar v. Muthiah Ohettiar (12) ]. 
The plaintiff again cannot be compelled to 


sue forthe division of properties, the entire 


interest in which has been enjoyed. by 
him for 16 years adversely to his father 
from 1897, under the gift-deed, Exhibit IV. 


“In the result, I would .set aside the judg- 

. ment of the Sinbordinato Judge and give & 
preliminary decree for the plaintiff that, on 
his paying Rs. 175 into the District Munaif '8 
Court within three months of this date, he 
do recover half share in the plaint proper- 
ties and direct that a final deoree be passed by 
the District Munsif for the possession of tho 
half share after appointing Commissioners to 
divide, if necessary, and taking theother usual 
steps to give effect to the preliminary decree. 


I would make no order as to costs in any ' 


Court, in case the plaintiff is given this 
final decree for partition on his de- 
positing Rs. 175. If he fails to do so,- the 
suit will stand dismissed with costs in all 
Courts. 


SPENOER, J.— Ihe facts of this case may be 
briefly stated as follows: In 1891, a Hindu 
father alienated a part of his ancestral family 
property i in British india for a sum of Rs. £00, 


(10) 1 Ves. (Sen) 444; 27 Eng. Rep: 1132; s, c. 1 
Wh. & T. L. C. (7th Ed.) 165. 

(11) 29 C. 315. 

(12) 17 Ind. Oas. 758; 23 M. L. J. 679, 
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of which Rs, 350 represented an antecedent 
debt and Rs. 490 was afresh advance. All 
the remaining family property in British 
India was subsequently conveyed away under 
gale-deeds about which there were disputes 
which were settled, before judgment. Six 
years later, he gifted the remainder of his 
property worth Rs. 4,000, which was situated 
in French Territory, to his son, the plaintiff, 
The plaintiff's father is the first defendant 
in the suit and the 4th and 5th defendants 
are transferees from the purchaser, Venkata- 
chala Mudali. The son now seeks to set aside 
the alienation as having been made without 
necessity; and, though, he was successful in 
the first Court, the Subordinate Judge on 
appeal held that this suit had been brought 
by the son at his father’s instigation when 
the seaurity-bond given by the Ist defendant 
to Venkatachala Mudali, the father of the 
4tk defendant, to sa ernard the rights of the 
vendees, was &bout to expire, and with the 
intent to defraud the vendees. He dismissed 
the suit with costs observing that, if the 
plaintif had brought a suit fora partition 
without first obtaining fraudalently a gift of 
the properties in French Territory, the 
plaint lands could have been allotted to the 
father's share withoub disturbing the vendees. 

Mr. C. V. Anantha Krishna Aiyar, Vakil 
for the appellant, contends that the lower 
Appellate Courb erred in taking into 
calculation the existence of family property 
in a foreign jurisdiction in an attempt tu 
equalise the shares of parties toa partition, 
and though this point was not distinctly 
taken‘in his grounds of appeal, he quotes 
the decision of Purushottam v. Atmaram (8), 
which follows Ramacharya v. Anantacharya 
(7), in.support of his view. 

Now, it is one thing to hold, as was done 
in Ramacharya v. Ananthacharya (7), thatin 
a snit for partition, the Court had no power 
to order the partition ofimmoveable property 
lyirg outside British India, though even this 
position may be open to doubt in view of the 
leading English oase of Penn v. Beltimore 
(10), in which the Court of Ohancery 
enforced an agreement made between parties 
who were both before the Court, when the 
agreement related to the boundaries of two 
' Foreign Provinces. It is quite another thing 
to argue that in adjusting the equities pre- 
vailing between the parties to a suit institute 
ed for recovering separate possession of one 
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share of family property after division, the 
Court should not take note of the fact that 
the father's share outside the jurisdiction of 
the Court, which has since become the pro- 
perty of the son and is worth Rs. 4,000, was 
in value far more than enough to satisfy the 
debt of Rs. 450 for which the father’s share 
might have been made exclusively liable 
“in a partition, if one had taken place before 
or at the time of alienation. 


Atyyagart Venkataramayya v. Atyyagart 
Ramayya (13) and Ohinnu Pillai v. Kalimu- 
thu Ohetiz (14) are the authorities for the 
view that in working out the: equities arising 
on a partition, the Court should proseed on a 
consideration of the position of the family at 
the time of the alienation and should act as 
though partition had taken place before the 
alienation of the alienor's share. There can 
be no doubt thet at an entire partition of the 
family property, the Court can, and should, 
so marshal the properties among the sharers 
as to allot the portion upon which an incum- 
brance not binding on the family has been 
created by one member of the family to that 
member's share at partition, [Vide Udaram 
Sitaram v. Ranu Panduji and Venku Pandujz 
(15), and Mayne’s Hindu Law, 7th Edition, 
page 487, section 367]. What reason can there 
befor not observing such an equitable principle 
in a case where owing to the rights of all 
the members of the family having become 
merged in one individual, no partition is 
necessary and there ere no competing 
equities of other co-parceners? 

In Vadivalam Pillay v. Natesam Pillay 
(1), the Judges, of whom my learned brother 
wasone, observed: — The right of aco-parcener 
to sell his own property being now well- 
recognised, the equities as between the veudee 
and the other co-parceners have to be adjusted 
by the Court in the best manner possible." 
That was a case of a sale by one brother of 
property belonging to himself and another 
co-parcener for a consideration, only one-half 
of which was binding on the family. This 
is a stronger case, being the case of a sale 
by a father of family property for a con- 
sideration nearly one-half of which was 
binding on the son as being an antecedent 


(18) 25 M. 690. 

(14) 9 Ind. Cas, 596; (1911) 1 M. W. N 238; 9M, 
L. T. 389; 21 M. L. J. 246; 35 M. 41. 

(15) 11 B. H, C. R. 76. 
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debt. [Vide Venkataramanaya Paythulu v. 
Venkataramana Doss Pantulu (16)]. Even 
as regards the rest of the consideration, an 
obligation would lie on the son to pay the 
debb unless it was contracted for an immoral 
purpose. 

In Rama Kishore Kedarnath v. Jainarayan 
Ramrachpal (9), the Privy Council, ina 
suit bronght by sons against a recipient 
of a share of the ancestral estate given by a 
Hindu father to a stranger, held that it was 
competent to the Oourt before granting any 
relief to insist on the sons consenting to a 
partition so far as regards their father’s 
interest, so as to protest the recipient's 
rights, 

Iburamsa Rowthan v. Thiruventatasawm y 
Naick (17), cited by the appellant’s Pleader, 
is only an authority for the "proposition that 
such a suit as the present brought by a 
member of a Hindu family for the recovery 
of his share in a portion of family property 
improperly alienated, without claiming a 
complete division, will lie in this Presidency, 
Reference is made in the course of the judg- 
ment of the Fall Bench to certain Calcutta 
decisions which are authorities for the 
position that the purchaser cannot resist such 
a claim made by persons not bound by the 
alienation by pointing to the existence of 
equities in his favour but he must be left to 
work out his rights by means of a partition, 
But these decisions have nob much bearing 
on the present case, where owing to the 
rights of the family having become merged 
in the son, it would be too late to refer the 
purchaser to a suit for a partition. 

In my opinion, the Subordinate Judge was 
right in disallowing the plaintiff's claim 
onthe finding of fraud which he found 


. established on & review of all the circum. 


stances of the present case, and also upon a 
consideration of the equities existing as 
between the purchaser and the plaintiff, 

I, therefore, consider that this second 
appeal should be dismissed with costs. Under 
section 98 of the Code of Civil Procedure, 
the result is that the second: appeal is dis- 
missed with costs. 5 
Appeal dismissed. 

(16) 29 M. 200; 1 M, L. T. 28; 16 M, L. J. 69. 

(17) 7 Ind. Cas. 559; 8 M. L. T. 269 (F. B.); 20 M. 
L. J, 749; 34 M. 269; (1910) M. W. N. 380. 
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ALLAHABAD HIGH COURT. 
SsgcoND Civit APPRAL No 821 or 1913. 
December 2, 1913. 
Present: —Justico Sir P. C. Banerji, Kr. 
KISHAN NARAIN AND ANOTHER— 
DEFENDANTS—APPELLANTS 
versus 


RAM BAKHSH —PrAINTIFF—PESPONDENT. 

Estoppel—Parties lo suit agreeing to abide by result 
of local inspection by Munsif—Munsij’s successor 
deciding case on basis of inspection note —Practice. 

The parties to a suit agreed to abide by the dicssa 

e 
Munsif made the inspection and recorded a note 
thereof, but before he could give judgment in the 
case he was transferred. His successor relying on 
ihe inspeetion note gave the judgment: 

Held, that the trial was nob a good trial; the suc- 
cessor of the officer who had made the local inspection 
ought to have tried the case himself. 


Second appeal from the decision of the 
District Judge of Cawnpore, dated the 16th 
of May 1918. 


- Mr. Purushottam Das Tandon, for the 


. Appellant. 


Mr. Gulzar: Lal, for the Respondent. 

.JUDGMENT.—There has been no legal 
trial of -this case, and on this ground it 
should, in my opinion, be remanded to the 
Court of frst instance. The suit was one 
for the removal of certain obstructions to a 
pathway and for an injunction. The 26th 
of February 1913 was fixed for the hearing 
of the suit after issues had been framed on 
& previous date, On the 26th of February 
1918, the parties stated that they would not 
adduce oral evidence but would abide by the 
result of a local inspection to be made by the 
learned Munsif and any local inquiry which 
he might deem it necessary to make. The 
Munsif visited the locality. on the 16th 
of March 1913, and on the 17th of March, 
which was the date fixed for the decision of 
the case, he recorded a note of his inspection. 
He did not deliver judgment but adjourn- 
ed the case to the 10th of April for delivery 
of- judgment. Why he did not deliver 
judgment at once and why he fixed such a 
long date does not appear from the record. 
On the Ist cf April, that Munsif was trans- 
ferred and his successor took up -the case 
on. the 10th of April, the date fixed for 
delivery of judgment, and, on the basis of 
the inspection note of his predecessor, desided 
the case, This, in my opinion, was an irregular 
gud.incorrect proceeding. The parties had 
agreed to abide by the inspection of thelocality 
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by the gentleman who was the Munsif on the 
26th of February 1913. They did nob agree to 
accept the result of an inspection made by his 
successor. Asa matter of fact, his successor 
never inspected the locality but decided the 
case upon the inspection note of his pre- 
decesser. It is difficult to say what the 
inferences and the opinion of Munsif who 
visited the locality would have been if the 
sase had been argued out before him. The 
suit was decided against the defendants and 
they appealed. The lower Appellate Court 
was of opinion that the defendants . were 
estopped from contending that the Court 
should. have decided the case after recording 
evidence. This view is, in my judgment, 
erroneous. No question of estoppel arises. 
As I have already said, the parties agreed not 
to give oral evidence if the officer, who was 
then presiding over the Court, visited the 
locality and drew his inferences from such 
visit and from any local inquiry which he 
might make. The Munsif who visited the 
locality not having recorded a judgment 
embodying hia decision of the questions then 
before the Court, his successor ought to have 
tried the case himself. As this was not 
done, there has not been a legal trial of the 
case. I allow the appeal, set aside the decrees 
of the Courts below and remand the case 
to the Court of first instance with directions 
to re-admit it under its original number in 
the register and dispose of it according to 
law. Costa here and hitherto will be costs 
in the cause. 


Appeal allowed; 
Suit remanded. 


PRIVY COUNCIL. 

APPRAL FROM THE HiaH Court or JUDICATURE 
at Fort WILLIAM IN BENGAL. 
December 3, 1913. 

Present:—Lord Moulton, Sir John Edge 
and Mr. Ameer Ali. 
Musammat PARBATI DASI—Purarntive 
— APPELLANT 
versus 
Raja BAIKUNTHA NATH DAS 


AND OTHEBS—DEFENDANTS— RESPONDENTS, 
Hindu Law —Joint family —Dayabhaga School —Sel/- 


e 
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acquired property—Source of payment of purchase- 
money —Procedure—Concurrent findings —Preswmption. 

In determining whether property sianding in the 
name ofa junior member of joint Hindu family is 
his self-acquisition or not, the oriterion is the source 
from which the money, with which the purchase- 
money is paid, comes. Unless it is proved that the 
property was purchased with the money belonging to 
fhe junior member, the presumption is that the 
property was acquired by the head of the family 
as joint family property. 

The Privy Council will not interfere in cases where 
there are concurrent findings of fact unless it appears 
that the Courts below have not drawn proper conolu- 
sions from the documentary evidence. 

Dhurm Das Pandey v. Shama Soondri Debia, 3 M. I. 
À. 229; 6 W.R. 43 (P.C.); 18 Eng. Rep. 484, Gope Krist 
Gossain v. Gangaprasad Gossain, 6 M. I. A. 53; 19 Eng. 
Rep. 20, relied upon. 

Appeal from a judgment and decree of the 
High Court, Caieutta, dated July 27, 1906, 
affirming those of the Subordinate Judge of 
Cuttack, dated May 28th, 1903. 

' FACTS.—Raghunath De was a successful 
trader and carried on an extensive business 
as a common carrier, having owned several 
vessels in which he conveyed country 
produce to Caleutta and Madras. He had 
three sons, Rup  Oharan De, Sonatan 
They all lived 
as members of the same  house-hold, 
joint in food and worship. There were 
certain properties which stood in the name 
of Rup Charan De. The points of contention 
were (1) whether Rup died before Raghunath 
and (2) whether the property which stood in 
his name was bis or his father's. Rup’s 
daughter, Parbati Dasi, claimed that her father 
died after the .decease of her grand-father 
and, therefore, she was entitled to one-third of 
the estate as heir of her father, while the 
property standing in the name of her father 
was his and, therefore, hers. "The contrary 
was asserted by the opposite parties. Both 
the Courts in India had held that the appel- 
lant, Parbati Dasi, had, certainly failed to 
establish that the property was acquired by 
Rup and that Rup died before Raghunath. 


.Parbati Dasi appealed to His Majesty in 


Council. 

Mr. Ross, K. O., with him Dr. Majid, 
for the Appellant, contended that in the 
circumstances of the case, the High Court 
was wrong in holding that it was for the 
appellant to prove that the property, al- 
leged by her to be self-acquired pro- 
perty of her father, Rup Charan, was not 
joint family property. It misunderstood 
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certain material documents and omitted to 
notice certain others equally material and 
important to prove appellant’s case. 

(As there were concurrent findings on the 
points stated above, their Lordships did not 
wish to hear the case further). 

Messrs. De Gruyther, K. O., and Dunne, for 
the Respondent, were not called upon to 
reply, 

JUDGMENT. 


Mr, Auger Ati.—This is an appeal from 
& judgment and decree of the High Court 
of Bengal, dated the 27th of July 1906, 
which affirmed a decree of the Sabordinate 
Judge of Cuttack, in the Province of Orissa, 
dismissing the plaintiff's suit. 

The parties are Hindus governed by the 
Dayabhaga law, and are descended from one 
Raghunath De. Raghunath had three sons, 
Rup Charan, Sonatan and Shyamanand, who. 
admittedly formed a joint Hindu family. 
The plaintiff is the daughter of Rup Charan; 
and she brought this suit inthe Court of the 
Subordinate Judge for a declaration that 
certain properties included in schedule Kea 
attached to the plaint were the self-acquired: 
properties of her father, which devolved 
upon her after the death of her mother, 
Annapurna, and for the usual consequential 
relief in respect thereof. Shealso alleged 
that Rup Charan survived his father, and 
that she is entitled to the one-third share 
in Raghunath’s estate which vested in Rup 
Charan on Raghunath'a death. 

The defendant, on the other hand, alleged 
that Rup Charan pre-deceased his father and 
that the Ka properties were acquired by 
Raghunath in the name of Rup Charan, and 
were not the self-acquired properties of Rup 
Charan. 

. Both the Courts in India have concurrently 

found against the plaintiff the facts on which 
she bases her claim. They have held that 
she has failed to prove that the Ka properties 
were acquired by her father out of his own 
funds; and that it had been established that 
Raghunath survived Rup Charan. They 
have accordingly dismissed the plaintiff's 
guit. 


As it is not their Lordships’ rule to inter- 
fere in casesin which there are concurrent 
findings of fact, ib has been argued by Mr. 
Ross, on behalf of the plaintiff, that the 
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Courts*below erred in nob drawing proper. 
conclusions from the documentary evidence 
of the plaintiff. In other words, he contend- 
ed that as the conveyances stood in Rup 
Charan’s name, the Courts ought to have 
presumed that the Ka properties were hig 
self-acquired properties until disproved by 
the defendants. 

The principle applicable to this class of 
cases where there is a dispute whether a 
property standing in the name of & junior 
member of a Hindu family was his self- 
acquisition, was enunciated so long ago as 
1843 in Dhurm Dass Pandey v. Musammat 
Shama Soondri Debia (1), where Lord Camp- 
bell said:— The criterion in these cases in 
India is to consider from what source the 
money comes with which the purchase-money 
is paid." This principle was re-affirmed in 
1854 in Gope Krist Gossatn v. Gangaprasad 
Gossain (2), 
` [n the present case, both the Courts below 
have found that there was no evidence that 
Rup Charan had any separate funds or that 
the properties in dispute were purchased 
with money belonging to him. In the absence 
of such evidence, the presumption is clear and 
decisive that they were acquired by the 
father in the name of the son, and that 
they were not the self-acquired properties of 
Rup Charan. 

Qu the whole, their Lordships are of opinion 
that this appeal should be dismissed with 
costs. And they will humbly advise His 
Majesty accordingly. d 

Appeal dismissed. 

Solicitor for the Appellant; Mr. E. Dalgado. 

Solicitor for the Respondent: Mr. Downer 


Johnson. 
(1) 3 M. I. A. 229; 6 W. R. (P. 0.) 48; 18 Eug. Rep. 
484, 
(2j 6 M. L A. 53; 19 Eng. Rep. 20. 


ing all the items were completed. 


MADRAS HIGH COURT. 

Orvit Reviston Petition No. 57 oF 1912. 
November 14, 1913. 
Preseni:—Mr. Justice Tyabji. 
MUTTATHIL KRISHNA MENON 
AND OTHERS— PETITIONERS 
Versa 


Tas COLLECTOR or MALABAR AND 


OTHERS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 89 
—Deposit of money by judgment-debtors, other than 
those applying to set aside sale —Decree-holder in post 
tion to receive amount. 

It is not necessary that a judgment-debtor apply. 
ing to set aside a sale under Order XXI, rule 89 
of the Civil Procedure Code, should deposit the 
entire amount mentioned in the sale proclamation; 
he can take advantage of the sums deposited by the 
other judgment-debtors provided that the entire 
amount mentioned in the sale proclamation is fully 
made up and the decree-holder is in a position to draw 
the full amount from Court. 

Trimbak Narayan v. Ramachandra Narsingrao, 28 B, 
728, distinguished. 

Ramanatha Azi v. Subramana Iyer, Civil Appeal No. 
82 of 1911, referred to. 


Petition, under sestion 115 of Act V of 


1908, praying the High Courtto revise the 


order of the District Judge of South Malabar, 
in Civil Miscellaneous Appeal No. 28 of 
1911, preferred against that of the District 
Munsif of Palghat, in Civil Miscellaneous 
Petition No. 1381 of 1911, in Original Suit 
No. 285 of 1908. 

Mr. T. B. Ramachandra Atyar, for the 
Petitioner. 

The Government Pleader (with Messrs J. O. 
Rozario and A. Siva Rama Menon), for the 
Respondents. 

JUDGMENT.—The question before me is 
whether under Order XXI, rule 89, of the 
Civil Procedure Code, the sale referred to in 
the petition should be set aside. 

With reference to items 2, 3 and 4, it is 
argued that the sale must be taken to have 
taken place nob on the 20th March 1911, 
but on the 3rd April, when the sales regard- 
I am 
unable to accede to that argument, and the 
application with reference to those items 
was, therefore, barred by limitation. 


With reference tothe other items, the 
question is whether the petitioner deposited 
in Court the sums referred to in clauses (a) 
and (b) of rule 89. That question again" 
depends upon whether or not the sumg 
deposited by- the other jadgment-debtors 
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should be added, for the purposes of rule 89, 
to the sums. actually deposited by the 
petitioners. If all these sums are taken 
together, they make up the sum that ought 
to be deposited for setting aside the sale. 
The lower Courts have decided that the 
‘sums deposited in Court to the credit of the 
decres-holder by the other jidgmoent-debtors 
cannot be said to have been received by the 
decree-holder and that, therefore, the sale 
cannot be set aside. They have held 80 on the 
authority of Trimbak Narayan v. Ramchandra 
Narsingrao (1). In that case, the sale was of 
two properties, for Rs. 420 and Rs, 584 res- 
pectively, and the judgment-debtor wished 
to set aside the sale only of the latter pro- 
perty. He alleged that the lands sold for 
Rs, 420 had been purchased by the pur- 
chaser at the sale as a benamidar for himself, 
£i2., the judgment-debtor. The Court in 
giving its judgment does not allude to this 
allegation that the purchase had been made 
benami and proceeds on the basis that the 
Hs. 420 paid as purchase-money were paid on 
behalf of the purchaser and not the judg- 
ment-debtor. 

In these circumstances, they held that 
the decree-holder might under section 315 
of the old Code be prevented, from drawing 
out the money so deposited and that, 
therefore, that sum could not be said to have 
been received by- the decree-holder within 
the section corresponding to the present 
rule 89 of Order XXI. That case is, there- 
fore, distinguishable from the present one in 
that the deposit here is not by the purchaser 
but by the judgment-debtors. The decision 
in Appeal against Order No. 82 of 1911, 
Ramanatha Atyar v. Subramania — Atyar, 
appears to me to show that Benson and 
Sundara Aiyar, JJ., were inclined to think 
that, if the sum is in Court and though not 
.aebually received by the judgment-creditor 
but entirely at the disposal of the jadgment- 
ereditor so that if he wishes he can receive 
the money immediately, in that case he will 
be taken to have received it under rule 89. 
The passage to which I refer is as follows: 
"Where a party applying under rule 89 
to seb aside a sale has his money in. Court, 
we think that an application by him to the 
e Court to apply that money forthe payments 
required under Order XXI, rule 89, may be 
_taken to be sufficient to satisfy the require- 

(1) 23 B. 728, 
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ments of the rule". It is true thatit that 
case, the decree-holder consented to consider 
the deposit in Court as received by him. 
In the present case also, the decree-holder 
does not object to consider the sums deposited 
already as having been received by him, and 


“the point has been taken before me only on 


behalf of the purchasers. I am bound by 
the decision of Mr. Justice Benson and Mr. 
Justice Sundara Aiyar, and I think I ought 
to follow it in the present ease, The sales, 
therefore, with reference to items other than 
2, 8, and 4 will be set aside. 

I wil not disturb the order as to costs 
made by the lower Courts aud the parties in 
this Court will bear their own costs. 


Sale set aside. 


MADRAS HIGH COURT. 
APPRAL AGAINST OrdER No. 292 or 1912. 
November 12, 1913. 
Present; —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 
S. SRINIVASA ALYANGAR AND OTHERS — 
DeFENDANTS—APPELLANTS 


< versus 
RADHAKRISHNA PILLAI—PLAINTUFF — 


RESPONDENT. 

Transfer of Property Act (IV of 1882), 83. 58 (o), 60, 
98— Anomalous mortgages—Combination of simple and. 
usufructuary mortgage-—Right of redemption not lost—- 
Clause providing for sale on default—Clog on equity of 
redemption. 

A mortgage-deed executed on 28rd July 1884, after 
the Transfer of Property Act came into force, was in 
the following terms:— 

“The usufructuary mortgage-deed executed on 23rd 
July 1884, in favour of............for this Rupees 
three thonsand and six hundred, the undermentioned 
fruit bearing trees, gardens...have been usufructuarily 
mortgaged and, therefore, you shall enjoy the under- 
mentioned properties..,...and shall receive from me on 
the 10th Adi Vijya the ssid principal sum of Ra. 3,600 
towards the principal alone...and shall deliver to me 
the undermentioned and fruit bearing gardens, In 
case I do not pay you the said principal sum of 
Rs. 3,600, within the stipulated date mentioned above, 
the undermentioned usufructusrily mortgaged pro- 
perties shall, according to the text of the absolute 
sale deeds, be held and enjoyed by you and your 
posterity as an absolute sale with eight kinda of. 
enjoyment,... In case repairs such as construction of 
earth-work etc., for the safety of the said gardens, 
are made within the stipulated time for the above 
mentioned redemption of mortgage, the costs of that 
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as per your accounts, shall be given to you along with 

the mortgage money at the time of redemption.” It 

was contended that this document was a combination 

of a simple mortgage, usufructuary mortgage and a 

mortgage by a conditional sale, and was, therefore, 

soles by section 98 of the Transfer of Property 
ch: 

Held, [Per Sadasiva Aiyar, J.J: 

(la) that the mortgage was a combination of a 
simple mortgage and a usufructuary mortgage with a 
covenant clogging the equity of redemption. There 
was no ostensible sale on the date of the mortgage, 
and there was, therefore, no mortgage by conditional - 
sale within the meaning of section 58 (c) of the 
Transfer of Property Act, so as to make it a com- 
bination of three mortgages; 

Thwmbusawmy Moodelly v. Hossain Rowthen, 1 M. 
lat p. 23; 21. A. 241, distinguished. 

Rama Brahman v. Venkatanarasu. Puntulu, 16 Ind. 
Cas. 209; (1012) M. W. N. 1124; 28 M. L. J. 181, 
followed. i 

Amarchand Lakhmjai v. Kila Morar, 27 B. 600; 
5 Bom. L. R. 537, dissented from. 

[Per Spencer, J.]: 

(1b) that there was no covenant to pay soas to 
make it a simple mortgage and the mortgage was a 
mere usufructuary mortgage with a clog on the equity 
of redemption; 

Gopalsamt v. Arwnachella, 15 M. 304, Kangaya 
Gurukal v. Kalimuthu Annavi, 27 M. 520; 14 M. L. 
J. 61, distinguished. 

(Per Curiam): 

(2) that the mortgage was not an anomalous mort- 
gage So as to make section 98 of the Transfer of 
Property Act applicable; 

_ (8) that to such a mortgage the provisions of sec- 
tion 60 of the Transfer of Property Act applied and 
the equity of redemption could not, therefore, be lost 


except by an act of parties outside the mortgage 
instrument. , 


Perayya v. Venkata, 11 M. 408; Pamurlapati Anki- 
vedu v. Samurlapati Subbiah, 12 Ind. Cas. 382; 10 M. 
L. T. 256; 21 M. L. J. 1010; (1911) M, W. N. 231; 35 
M. 744, Mopherson on Mortgages, p. 707, followed. 
Tukaram v. Ramchand, 26 B. 252; 3 Bom. L. R. 
778, distinguished. 

Appeal against the order of remand passed 
by the District Court of Trichinopoly in 
Appeal Suit No. 435 of 1911, preferred against 
that of the Subordinate Judge of Trichino- 
poly in Original Suit No. 18 of 1911. 


FACTS.—This was a suit to redeem by a 
mortgagor, On 27th July 1884, he exe- 
cuted a mortgage in favour of the father of 
the defendants, stating that he would pay the 
amount due under the mortgage on 27th 
July 1893 and that on failure to pay it on 
that date, the mortgagee may treat the 
property as having been sold to him, pro- 
viding also at the same time that he would 
pay the expenses etc., incurred in improv- 
ing the garden, at the time of redemption. 
The mortgagor failed to pay the same. ` In 
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1911, £e, eighteen years after the date of 
the default he brought the present suit for 
redemption. The Sub-Judge held, on the con- 
struction of the document, that the mortgage 
was & combination of three mortgages, tèz., 
simple, usufructuary and mortgage by condi- 
tional sale and was, therefore, an anomalous 
mortgage ‘within the meaning of section 98 
of the Transfer of Property Act, and the 
terms of the document governed the transac. 
tion; under the terms, the mortgaged pro- 
perties became the absolute property of the 
mortgagees. He accordingly dismissed the 
suit. On appeal, the District Judge held 
that this was a combination of a mortgage 
by conditional sale and a usufructnary mort- 
gage; that the right of redemption was not 
lost because section 98 of the Transfer of 
Property Act must be read as subject to the 
provisiors contained in section 60 of the 
Transfer of Property Act; the right of re- 
demption conferred by that section was not 
gone. Accordingly, he’ reversed the decree 
of the Subordinate Judge and remanded 
the suit for re-trial and disposal on the merits. 
Against that order of remand, the present 
appeal. was filed. 

Mr. T. Rangacharar, for the Appellant: — 
The following words in the document clearly 
indicate that this is a mortgage by condi- 
tional sale and simple mortgage. The words 
used are "enjoy it till the date fixed” and 
not until the payment of the mortgage- 
money. “L will pay the expenses of the 
improvements etc., with the mortgage-money.” 
"If I do not pay on that day, you become the 
owner of the property." 

II.—The policy of Courts is to import a 
covenant to pay on language much less dis- 
tinct than itis here; every mortgage is a 
pledge and there is a promise to pay. 

In Siva Kam: Ammal v. Gopala Savundram 
Ayyan (1), the words used are: “If I fail 
to pay, you can receive it at any time after- 
wards in Chettrai Kalavathe.” It was held 
that the mortgage contains a covenant to pay 
and a suit for sale lies. 


Tn Kangaya Gurukal v. Kalimuthu Annave 
(2), the words used are: “I will pay the 
money in a particular year; if we fail to pay 
on that date, the money will be paid ina 
particular month of any other year.” 


(1) 17 M. 181; 4 M. L. J. 50. 
(2) 27 M. 626;14 M. L. J. 61. 
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In Jajar Husen v. Ranjit Singh (8), the 
language is that the mortgagee will be at 
liberty to take back his money at the end of 
seven years. 

In Rama  Brahmam v.  Venkatanarasu 
Puntulu (4), the language is construed as 
importing a covenant to pay, though very 
obscure, "keeping the land under mortgage 
until the mortgage is discharged.” These 
words were held to “import a covenant to 
pay." 

In Yashvant Narayan Kamat v. Vithal 
Divakarparulekar (5), the mortgagee’s right to 
bring property to sale if there is a covenant 
to pay is affirmed. The words used are 
"when I pay the money.” ; 

ILL.—The mortgage tsa mortgage by con- 
ditional sate. 

Ramaswami v. Samzyappa Nayaken (6) and 
. Kola Venkatanarayana v. Vuppala Ratnam(7) 
show what amounts to a mortgage by condi- 
tional sale. 


In Ammanna v. Qurumurtht (8), the langu- 
age used is very similar to the present case, 
and the document is held to be à mortgage by 
conditional sale. Gour on Mortgages, page 344. 

Section 58 of the Transfer of Property Act. 

ISePENOER, J.—Do you think he could 
have brought a suib for sale if he has not 
paid ou the stipulated date. | 
^ Mr. T. Rangachariar: Yes; the m 
must have brought a suit for dale: 

[Sapasiva Aivag, J.—How do you say 
you ean aue for the money when you say it 
is an anomalous mortgage. 


Mr. T. Rangachariar.—I Bay Shere is a 
covenant to pay, and it saya: — "[ will be bound 
‘to pay you.” In case it is not given, there is 
a sale. Ifit imports a covenant to pay, then 
it is a simple mortgage. Section 67 of the 
Transfer of Property Act gives the mort- 
gagee a right to claim for an order that the 
property may be sold. 

This is a simple mortgage by virtue of the 
covenant to pay. 


IV.—The next question is whether there 
` can bea usuífrnotuary mortgage. 


(3) 21 A. 4; A. W. N. (1898) 167. 

(4) 16 Ind. Cas, 209; (1912) M. W. N. 1124; 23 M. L. 
J. 181. 

(5) 21 B. 267. 

(6) 4 M. 179 at p. 184. 

(7) 29 M. 531. 

(8) 16 M. 64; 2 M. L. J. 155. 
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In Visvalinga Pillai V. Palaniappa Ghetti (9), 
the words are “you will, on expiry of the 
said period, enjoy”. The rights must be 
determined by the contract itself. 

On account of these, then it comes within 
section 98 of the Transfer of Property Act. 

V.— The terms of the contract must prevail, 
On 27th July 1913, the mortgagee became 
the absclute owner of the property, and the 
mortgagor had nothing to redeem. 

The Act itself, by its scheme, after dealing 
with the rights and liabilities of different 
kinds of mortgagees, deals with anomalous 
mortgagees, and points ont that their rights 
muat be governed by the terms of the con- 
tract itself, 

Up to 1858, the Madras High Court gave 
effect to the teem; of th» contract, 

From 1858 to 1875, the equitable dostrine 
of “once a mortgage always a mortgage” was 
introducad into India. Matters went to Privy 
Council in Paítabhiraméer v. Venkatarow 
Naicken (10). Section 60 of the Trausfer of 
Property Act would apply to such a case. 

Thumbusawmy Moodelly v. Hooswn Rowthen 
(11). Judges are bound to give effect to 
the terms of the contract unless their dis- 
cretion is limited by legislation. 

Perayya v. Venkata (12). De Beers Oonsoli- 
dated Mines Ld.v. British South Africa Oo. 
(13) points out that the rule "once a mort- 
gage, always a mortgage, ought not to be ex- 
tended beyond what is necessary.” 

Mr. S. Srintvasa Iyengar, for the Respond- 
ent.—Two points arise:— 

l. Whether this is an anomalous mort- 
gage? 

2. Whether right of redemption is lost? 

So long as there is a mortgage, the right of. 
redemption exists. 

The terms of the document do not amount 
to a covenant to pay. Gopalasamt v. Aruna- 
chella (14) is clearly in poiat. Arunachalam 
v. Ayyavayyan (15) shows that the cove- 
nant to pay must be express, Narayana Ayyar 
v Venkatarama (16) shows that the form is 


not of the essence of the contract. 

(9) 21 M. 1. 

(10) 18 M. I. A, 660; 15 W. R. 35 (P. 0.); 7 B. L. R. 
136; 20 Eng. Rep. 66). 

(11) 1 M. 1; 2 I. A. 241. 

(12) 11 M. 403. 

(13) (1912) App. Cas. 52; 81 L. J, Ch. 187; 105 L. 
T. 683; 66 S. J. 175; 28 T. L. R. 114, 

(14) 15 M. 304; 2 M. L. J. 122. 

(15) 21 M. 476; 8 M. L. J, 154. 

(16) 26 M. 220. 


* 


‘Vol. XXII) 
SRINIVASA AIYANGAR V. RADHERISHNA PILLAI. 


My submission i3 that this is a usufructuary 
mortgage and not a mortgage by conditional 
sale [ Perayya v. Venkata (12)]. 

Mr. T. Rangachariar (with him Messrs. A. 
S8. Orodell and Mr. O. V. Anantha Krishna 
Iyer), for the Appellant. 

Messrs. S. Sreentvasa Atyangar, K, V. 
Krishnasami Atyar, for the Respondent. 

JUDGMENT. 

Sapastva  AÁiYaR, J.—This is an appeal 
against an order ofremand. The appellants 
are the defendants, 

The . plaintiff sued for redemption of a 
mortgage created in 1884. This mortgage 
document (Exhibit A) begins by calling 
itself a usufructuary mortgage aud, in two 
. or three places in the course of the deed, it 
is expressly called a usufractuary mortgage- 
deed. It, however, contains aclause that, 
if the mortgage amount was not paid ona 
date which is stipulated in the document at 
an interval of exactly nine years from the 
date of the document—the mortgage was to 
work itself ont as a sale for the principal 
amount due on the mortgage bond. Posses- 
sion was given to the mortgagee in accord- 
ance with the nature of the document and 
its spirit. At the end, there is a covenant to 
this effect: “I, the mortgagor, shall pay to 
you the costs of the construction of earthwork 
etc., on the date fixed for redemption as per 
your accounts along with the mortgage- 
money." 

The question ie, what is the nature of this 
document? It is contended by the appellant’s 
learned Vakil that this is a combination of 
three kinds of mortgages, a simple mort- 
gage, a usufructuary mortgage and a mort- 
gage by. conditional sale. The plaintiff's 
contention, on the other hand, is that it 
isa usufructuary mortgage with a covenant 
at the end clogging the equity of redemp- 
tion. lam inclined to think that it is a com- 
bination of a simple mortgage and a usufruc- 
tuary mortgage with a covenant clogging 
the equity of redemption. I think it can- 
not be called a mortgage by conditional 
sale, as it was executed after the Transfer of 
Property Act came into force, and it does 
not come within the definition of. a mortgage 
by conditional sale found in section 58 
clause (c) of the Transfer of Property Act. 
.There is no ostensible sale of the mortgaged 
property on the date of the document. It 
is what was known as the Hindu form of a 
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mortgage by conditional sale before the 
Transfer of Property Act was enacted; but 
it seems to me that the definition given in 
section 58 clause (c) of the Act was express- 
ly framed so as to exclude the Hindu form 
of mortgage by conditional sale from the 
definition of mortgage by conditional sale in 
the Transfer of Property Act. That Hinda 
form of mortgage by conditional sale, which 
began asa mortgage and worked itself out 
as a sale on breach of certain conditions by 
the mortgagor formed the subject of several 
decisions of the High Courts and the Privy 
Council and because much confusion resulted 
from conflicts between those decisions, their 
Lordships of the Privy Coancil expressly 
stated in Thambusawmy Moodelly v. Hossain 
Rowthen (11): “An Act of the Legislature 
affirming the right of the mortgagor to 
redeem until foreclosure by a judicial pro- 
ceeding, and giving tothe mortgagee the 
means of obtaining such a foreclosure, with a 
reservation in favour of mortgagees whose 
titles under the law as understood before 
1858, had become absolute before a date to 
be fixed by the Act, would probably settle 
the law, without injustice to any party.” 
I think that the Transfer of Property Act, so 
far as the Hindu form of mortgage by cən- 
ditionel sale was concerned, treated it as 
a mortgage either simple or usufructuary 
according. to its terms and treated the con- 
dition as to its afterwards working out asa 
sale as not enforceable by enacting section 
60 in the Act which gives to the mortgagors 
generally a right to redeem. A mortgage- 
deed which begins as a mortgage transac- 


‘tion cannot, in my opinion, be called a mort- 


gage by conditional sale, though it is a mort- 
gage which gives the mortgagee, after a 
cer.ain time and on breach of certain condi. 
tions by the mortgagor, a right to claim a 
title as vendee. It is a mortgage with a 
clause providing for a future conditional 
sale and not a mortgage by means of a present 
sale transaction, ; 


If, then, this document is not a mortgage 
by conditional sale, it is clearly a -usufruc- 
tuary mortgage aecordiag to the definition in 
section 58 clause (d) of theTransfer of Pro- 
perty Act. I think, that as there is the cove- 
nant at the end by the mortgagor which ex press- 
ly says:— I shall pay some moneys along with 
the mortgage-money on the date of redemp- 
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tion," the document might, ascording to its 
literal construction, be treated as containing 
a personal covenant to pay the mortgage- 
money; and following Rama Brahmam v.” 
Venkatanarasu Puntulu (4), I would 
hold that, owing to the existence of that 
covenant, it is also a simple mortgage. 
Hence the document becomes a combination 
of a simple and usufructuary mortgage. 

It was next contended that even a com- 
bination of a simple and a usufructuary mort- 
gage isan anomalous mortgage under the 
definition of section 98 of the Transfer of 
Property Act. That section is as follows:— 
“In the case of a mortgage not being a 
simple mortgage, a mortgage by conditional 
sale, au usufructuary mortgage or an English 
mortgage or a combination of the first and 
third, or the second and third, of such forms, 
the rights and liabilities of the parties shall 
be determined by their contract as evidenced 
in the mortgage-deed, and, so faras such 
contract does not extend, by losal usage." 
The construction sought to be put by the 
appellant’s learned Vakil upon this section is 
that the words "in the case of a mortgage 
being” should be understood before the 
words, “a combination of the first and third.” 
I do not think that this is a reasonable con- 
struction of the section. I think the mean- 
ing is "or in the case ofa mortgage not 
being a combination etc." 

Reliance was placed upon the decision of 
Amarchand Lakhmaji v. Kila Morar (17). In 
that case, the respondent was not represented, 
and [think that that case was wrongly deoid- 
ed. Reference was also made to Ramayya v. 
Guruva (18). No doubt, there is an observa- 
tion in that case that the Subordinate Judge 
who decided the case in the lower Court 
treated the mortgage in question in that case 
as an anomalous mortgage; but I do not 
think that the learned Judges of this Court 
intended to state that that opinion of the 
Subordinate Judge was correct. Again, re- 
ference was made to Ammanna v. Gurumurthr 
(8). There is an observation there that 
the transaction evidenced by the docament 
in question in that case wasa mortgage by 
way of conditional sale as defined in section 
58 clause (c) of Act IV of 1882. That ob- 


servation was not necessary forthe decision 
e 


(17) 27 B. 600; 5 Bom. L. R. 537. 
(18) 14 M. 232, 
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in that case, and with the greatest respect I 
dissent from that observation, though it 
seems to be accepted without criticism by 
Sheppard and Brown (page 233) and by 
Gour. (section 1044) in their Commentaries 
on the Transfer of Property Act. In the 
result, [ hold that the mortgage-deed in 
this ease is not an anomalous mortgage as 
define] in section 98 of the Transfer of Pro- 
perty Act, but it is a combination of a 
simple mortgage and a usufructuary mort- 
gage and hence that it is redeemable. That, 
in the case of such a mortgage the provi- 
sion of section 60 would apply, seems to me 
to be clear from the observations in page 
707 of Macpherson in his book on the Law 
of Mortgage. The case of Peragya v. Ven- 
kata (19) also shows that the right of 
redemption is not extinguished by the ex- 
istence of a covenant at the end of the mort- 
gage-deed similar to the terms given in the 
present mortgage-deed, [See also Pamurla- 
pati Antiredu v. Samurlapati Subbiah (19),- 
where even less onerous terms were held not 
to destroy the right of redemption], 

In this view, itis not necessary for me 
to consider the question whether the learned 
District Judge was right in his view that, 
even if it was anomalous mortgage, section 
60 of the Transfer of Property Act would 
allow the mortgagor to redeem the mortgage 
and that the terms of section 93 should be 
read subject to the provisions of section 60 
and other sections of the Transfer of Property 
Act. I need only say that I would find it 
very difficalt to hold that the express terras 
of sestion 98, which are intended to apply 
specially to anomalous mortgages, can be 
controlled by the provisions of the previous 
sections of the Act which deal with other 
matters. 

Ín the result, I would dismiss the appeal 
with costs. 

Spencer, J.—I agrea with my learned 
brother in the interpretation he has pat on 
section 98 of the Transfer of Property Act. I 
find it quite impossible to read the words “or 
a combination of the first and third, or the 
second and third, of such forms" as not 
being governed by the negative which comes 
ab the beginning of the sentence. [f a 
different coustruction is to be put on this 


(19) 12 Ind. Cas. 382; 10 M. L. T. 256; 21 M. L. J. 
1010; (1911)2 M. W. N. 231; 85 M. 744, 
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section, if would be necessary to imply the 
words "in the case of’ between the words 
“or” and “a combination eto." This would 
be a violation of the meaning of the plain 
English of the sentence. I am unable to follow 
the statement of the learned Judges who decid- 


ed Amarchand Lakhmajt v. Kila Morar (17), ` 


that a combivation of a simple mortgage and 
& usufructuary mortgage is an anomalous 
mortgage provided for by section 98. Mr. 
Gour in paragraph 1603 of his book on the 
Law of Transfer in British India treats this 
statement as an oversight and in paragraph 
1606 speaks of there being six and only six 
forms of mortgage eliminated by this section 
from the category of anomalous mort gages. 

As regard the mortgage-deed, Exhibit A, 
as I read the document, I am inclined to treat 
it as either a usufructuary mortgage-deed 
with a clause containing a clog on the equity 
of redemption or a usufructuary mortgage- 
deed combined with a mortgage by condi- 
tional sale. In either case, it will be subject 
to the conditions of section 60 of the Trans- 
fer of Property Act, and no act of the parties 
other than a transaction outside the mort- 
gage-deed itself will extinguish the right of 
redemption, vide Perayya v. Venkata (12). 

The words which provide for the payment 
of repairs, improvements etc., along with the 
mortgage-money, are evidently intended only 
to take effect in the event of the mortgage 
being redeemed. I do not consider that they 
constitute a personal undertaking to pay, nor 
are there any other words in this document 
which can be construed as a personal cove- 
nant, express or implied, to pay the mortgage 
money. Compare Gopalsami v. Aruna. 
chella (15). In this respect, this case may 
be distinguishable from that of Kangaya 
Gurukal v. Kalemuthi Annavi (2), in which a 
personal promise to pay was contained in the 
words:— we shall cause Rs. 200 to be paid 
&nd we &hall redeem our laud." ' 

If section 58 clause (s) ofthe Transfer of 
Property Act is to be read strictly, it is 
necessary that there should be an ostensible 
sale of the mortgaged property to constitute 
a mortgage by conditional sale. There are 
no words in Hxhibit A, which, by themselves 
create a sale; but the docament implies that, 
if payment is not made by the stipulated 
date, the property should be held and enjoyed 
by the mortgagee as if he had obtained it by 
absolute sale. In some cases, such words 
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have been treated asa mortgags usufructuary 
by conditional sale. Instances are given in 
paragraph 1605, page 1025 of Mr. Gour’s 
book. The next paragraph describes 
anomalous mortgages. 

Iu Tukaram v. Ramchand (20), the doc:- 
ment which passed the ownership of the 
property usufrnetuarily mortgaged in case of 
failure to pay the mortgage-money on the 
prescribed date, was construed as an anoma- 
lous mortgage. But in that ease, the usu- 
fructuary mortgage seems to have been 
combined with a lease and that may have 
led the learned Judges to treatit as an 
anomalous mortgage. Whether the present 
document be treated as a usufructuary 
mortgage combined with a mortgage by 
conditional sale, as the lower Appellate 
Ooart treated it, or a usufructuary mortgage 
with a clog on the equity of redemption, in 
either case, the judgment of the lower Ap- 
pellate Court will have to be upheld and this 
appeal dismissed with costs, and I, therefore, 
agree in the order proposed by my learned 
brother. 


Appeal dismissed. 
(20) 26 B. 252; 3 Bom. L. R. 778. 


ALLAHABAD HIGH COURT. 
Hirst Cryin Appeat No. 110 or 1918. 

November 18, 1913. 

Present: —Mr. Justice Ryves and 
Mr. Justice Piggott. 

DAN PRASAD AND ANOTHER— DEEFENDANTS — 
APPEL? ANTS 
TOTSUS 
GOPI KISHEN AND OTHERS —PLAINTIFES— 


|: RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XL, r. 1— 
Receiver — Partition suit— Court ordering plaintif to 
have control and management of one portion of property 
and defendant of another portion pending suit— Order 
not ultra vires. 

An application for a temporary injunction was made 
in a suit for partition. The Court ordered the plaint- 
iff to have control and management of a portion of 
the property and the defendants of another portion 
during the pendeucy of the suit: 

Held, (1) that the order was nob ultra vires bub was 
one covered by the provision of Order XL, rule 1, 
of the Civil Procedure Code; 

(2) that the order was not illegal or improper merely 
because it was made suo motu without any application 
for the appointment of & Receiver. 
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BALAKRISHNUDE t£, NARAYANASAWMY OHETTY, 


First appeal from the order ofthe District 
Judge of Azamgarh, dated 23rd January 
1913. 

Mr. Sital Prasad Ghose (with him Dr: S. N. 
Sen), for the Appellants, 


Mr. Wallach (with him Messrs. Gobind 
Parshad and Parmeshwor Dyal), for the Ke- 
spondents, 


JUDGMENT.—This is an appeal against an 
order of the District Judge of Azamgarh, who, 
in the course of & suit for partition pending 
before him, has seen fit to direct that until the 
determination of the suit, the plaintiffs shall 
have the control and management of a por- 
tion of the property in suit, and the 
defendants of another portion. The order is 
attacked before us on the ground that it is ultra 
vires and thatit should not have been passed 
upon an application fora temporary injunc- 
tion made by the defendants, which was pend- 
ing before the District Judge when he 
passed the order under appeal. We think 
that although the District Judge did not 
stop to consider precisely under what 
portion of the Code of Civil Procedure he 
was acting, be has in effect appointed the 
plaintiffs to hold possessionas Receivers of 
a portion of the property in suit and the 
defendants to do the same in respect of 
another portion. The order itself seems 
to us not ultra vires but one covered by 
the provisions of Order XL, rule 1. It has 
been argued before us, however, that the 
effect of this order is to remove the 
defendants from possession or custody of 
property from which the plaintiffs had not 
a present right to remove them. We think 
this objection does not lie inthe mouth of 
the defendants in view of the attitude taken 
up by them in their written statement, 
As for the plea thatthe order complained 
‘of should not have been passed on the 
application for a temporary injunction, we 
find that it was as a matter of fact passed 
upon 2 consideration of the allegations 
made in that application and in the reply 
filed on behalf of the plaintiffs and all the 
circumstances of the case as a whole. A 
Court has & right to proceed under Order 
XL, rule 1, where it appears to it to be just 
and convenient to do so, and the order is 
not improper or illegal merely because ib 
was made suo molu. Finally, if was contended 
before us that the order was made without 
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notice to the parties and withéub giving 
the defendants in partieular an opportunity 
of showing cause against it. We have heard 
Counsel for the defendants at length on the 
facts of the case, and it seems to us that 
the order was a good and equitable order, 
suited to the circumstances of the case, 
and we are not, therefore, disposed to 
interfere with it merely on the ground that 
formal notice of the intention to take action 
under Order XL was not given to the 
parties. The result is that tbis appeal fails 
and we dismiss it. We leave the parties to 
bear their own costs of the appeal. 
Appeal dismissed. 


MADRAS HIGH COURT. 
ORIGINAL Sipe APPEAL No. 87 or 19192.«: 
April 25, 1913. 
Present:—Sir Arnold White, Kr., Chief 
Justice, and Mr. Justice Oldfield. 
V. BALAKRISHNUDU —APPELLANT 
versus 
G. NARAYANASAWMY CHETTY— 


RESPONDENT. 

Limitation —Money deposited payable on happening 
of an event — Period of limitation for suit to recover 
money — Limitation Act (IX of 1908), Sch, I, Arts. 60, 
66, 115, 120— Hindu Law—Widow's executor, power of. 

A suit to recover money deposited with another 
on condition that he should reburn the same, on the 
happening of a future contingent event, and brought 
after the happening of the event, isa suit for "com. 
pensation for tlre breach of any contract not in writ- 
ing registered” within the meaning of Article 115 of 
Schedule II of the Limitation Act, and is barred if 
not instituted within three years from the date on 
which the event happened. Neither Article 60, nor 
66 or 120 governs such a suit. 

Perundevitayar Ammal v. Nammalver Chetti, 18 M. 
390; 5 M. L. J. 203, Lachman Singh v. Kesri, 4 A. 8 at 
p. 4; A. W. N. (1881) 93, Rameshwar Mandal y. Ram 
Chand Roy, 10 C. 1083; Ramasami v. Muttusami, 15 
M. 380; 2 M. L. J. 42, followed. 

An executor under a Will executed by a Hindu widow 
cannot sue to recover property over which she had 
only a life-interest and had no disposing power. 


Appeal from the decree of the Hon'ble 
Mr. Justico Wallis, dated 14th Ocsober 1912, 
in the exercise of the ordinary Original 
Civil Jurisdiction of this Court in Civil 
Suit No. 335 of 1910. 

Mr. T, Hthiraja Mudalzar, for the Appellant. 

Mr. S. Sreentvast .Atyangar (with him Mr. 
C. P. imasami Atyer), for the Respondent. 
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WniTE, C. J.—In, this case, the plaintiff - 


sues as the executor of one Nagammal under 
a Will bearing date the 20th December 1903. 
Nagammal died in the beginning of 1904. 
Probate was nob taken out by the executor 
till 1910. We have only to consider two of 
the defences which were raised by the 
defendant in his written statement and relied 
upon before the learned Judge. One is the 
defence of limitation. The other is that the 
plaintiff is not entitled to sue, as claimed in 
the plaint. I shall have to refer to some 
dates in order to make my observations with 
reference to the question of limitation 
intelligible. 

."On the 15th August 1900, three docu- 
mentg were executed, vie., Exhibits B, VII 
and VIII. The transaction in connection 
with which these documents were executed, 
is certainly of a very curious character. 
Nagammal was the sister of the defendant's 
father. When the documents were executed 
it was apprehended that a suit. would shortly 
be instituted by the party who elaimed to 
be the reversioner of Nagammal’s son, for 
the purpose of establishing his claim to 
the son’s estate. It was thought desirable 
by Nagammal and by the defendant that 
steps should be taken in order that, if that 
anit should be successful, the money which 


might be held to form part ofthe estate of 


Nagammal’s son should be screened from 
the plaintiff. Exhibit VII is executed by 
Nagammal, and in it she purports to give a 
receipt for the money which is claimed in 
this suit. The document purports to show 
that the monies in the hands of the defend- 
ant had been re-paid to Nagammal. It is 
accompanied. by a letter (Exhibit VIII) to 
the same effect. At the same time, the 
defendant executed a document, Exhibit B, 
which we have to consider with some care. 
The general purport of it is that the receipt 
was a sham, that Nagammal had never got 
the money and that the money, notwith- 
standing the receipt, remained in the 
possession of the defendant on the terms 
mentioned in the document. That is what 
happened on the 15th August 1900. "Then 
on the 25th November 1901, the suit, which 
had been anticipated when this curious 
transaction took place, was in fact instituted. 
^ In March 1902, the reversioner’s suit was 


INDIAN OASES. 61 


dismissed by the District Court. In January 
1904, Nagammal died. In December 1904, 
this Court dismissed an appeal against the 
decree of the District Court in the rever- 
sioner's suit. On the 22ad November 1910, 
the present suit was instituted. 

Ib seems to me that there are two possible 
views which may be taken with regard to 
this question of limitation. I think it may 
reasonably be said that the defendant ought 
not, for the purpose of getting the benefit 
of the law of limitation, be allowed to rely 
on this Hxhibit B, which is part and parcel 
of a transaction which is admittedly a sham. 
if that view is adopted, the parties would 
be relegated to the state of affairs, whatever 
they were, when the original transaction 
took place, 7. e, when this sum of money 
changed hands, when it passed ont of the 


" hands either’ of Nagammal or of her husband 


and passed into the hands of the defend- 
ant's father, whose estate has now become 
vested in the defendant. In that view, if 
the plaintiff could make out that the origi- 
nal relations between the parties, having 
regard to the original transection, brought 
the case withia Article 60 of the lst Schedule 
to the Limitation Act, [think it might 
reasonably be said that the plaintiff was 
entitled to the benefit of that Article. But 


- then the question arises: — Is there any evis 


dence, (setting aside Exhibits B, VIL and 
VIIL for the moment), of the original 
transaction which entitles the plaintiff to 
say that that Article 60 applies?" We have. 
had great assistance from Mr, Hthiraja 
Mudaliar in this case, and we have examined 
the evidence very cirefully. But, speaking 
for myself, I have come to the conclusion 
that there is really no evidence as to.the 
original transaction which would warrant 
us in saying that the casa comes within 
Article 60, that is to say, evidence which 
goes to show that the money was deposited 
under an agreement that it should ba pay- 
able on demand. We have been referred to 
various documents in connection with this 
part of the case, which are also material 
with regard tothe questions which I will 
consider afterwards. We have Exhibit II, 
which isthe Will of Nagammal’s husband, 
dated 1879. There is really nothing in the 
document which throws auy light upon the 
question as to how this sum of money came 
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into the hands of the defendant’s father. 
Then we have the pleadings in a suit brought 
by Nagammal’s husband’s father against 
Nagammal and against the executor appoint- 
ed by her husband under Exhibit If. I can 
find nothing in the pleadings in that suit 


which can be said to throw any light upon 


the question. So it seems to me that if the 
plaintiff is to succeed in showing that the 
present claim is not barred by limitation, he 
must do so, and can only do so, by virtue of the 
terms of Exhibit B. Exhibit B isin the follow- 
ing terms:— You have given to me a receipt 
thatyou have received from me Rs. 10,680-9-9 
deposited with me by you till the disposal 
of your Pangali’s suit to come offon the 
15th August 1900. ButI have not paid 
you the above said amount. I shall, after 
the disposal of your Pangali’s suit, pay you 
the above said amount, together with interest 

thereon at 12 annas per cent. per mensem from 
this date. I shall, in the meantime, pay 
you for the Court and house, eto., expenses, 
required by you. After the disposal of the 
above suit, I shall pay you the amount due 
- to you according to account." Now, if there 
was any evidence as to the original trans- 
action and the relations between the parties 
in connection therewith, it might very 
well be that the provisions of this docament 
would not alter the relations so far as the 
question of the law of limitation was con- 
cerned. But as I have said, there is 
practically no evidence of the original 
transaction aud, therefore, the plaintiff is 
driven to rely upon Exhibit B. Now, in 
that view whatis the Article to be applied? 
The plaintiff contended before Mr. Justice 
Wallis and argued before us that the proper 
Article was Article 145, 

The first question is:— Was Mr. Wallis, J., 
right in holding that Article 145 did not 
apply?." Ifit did apply, the period is no 
less than 30 years. The very fact that the 
period of limitation is so long goes some 
way to indicate, to my mind, that the Legis- 
lature intended that the transaction to which 
so unusually a long period of limitation is 
applicable, should not be the sort of trans- 
action which is of every day occurrence, the 
lending of money and an agreement to pay 
on demand orona specific date. I entirely 
agree with Mr. Justice Wallis in the con- 
elusion at which he has arrived, and for the 
reasons that he states, that the deposit 
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in this case is not within Articles 145, I 
would only add one other reason, and that 
is that the words are ‘against a depositary 
or pawnee to recover moveable property 
deposited or pawned.” The word "pawnee" 
which occurs in conjunction with the word 
depositary” seems to be wholly in- 
appropriate to the case of money. 

Then, treating the case with reference to 
the provisions of Exhibit B, can we say that 
Article 60 applied? There have been numer- 
ous decisions as to the distinction, not a 
very easy one to state, between money lent 
within Article 59 and money deposited within 
Article 6), One thing, I think, is olear, 
that, where the word ‘deposited’ is used in 
Article 60, it is used in a different sense from 
the word ‘depositary’ in Article 145. elt is 
used rather in the sense of a deposit ac- 
count as contra-distingaished from a current 
account. I think that every case must be de- 
cided with reference to the fact of that parti- 
cular case. That was the rule laid down in 
the case of Perundsritayar Ammal v. Nam- 
malvar Ohetti (1), and I. think that has 
been generally accepted. It seems to me, 
although I was a little doubtful at first, that 
this cannot be said.to be a deposit which is 
payable on demand. The express words are 
" deposited with me by you till the disposal 
of your Pangali’s suit.” Then there is the 
provision that the defendant will pay Nagam- 
mal forthe “Court and house expenses,” . 
which l suppose means the Jaw expenses and 
household expenses required by her. 

Then there is a future provision, “after 
the disposal of the suit, I shall pay you the 
amount due to you according to account.” It, 
may be that under this agreement, Nagam- 
mal was entitled to say:— I want so much for 
household expenses and I want so much for 
law expenses," bat I do not think it can bo 
said, on the true construction of Exhibit B, 
that the money deposited was payable on de- 
mand. If this is the right view as to the 
construction of the document, that rules out 
Article 60. 

The plaintiff then asked us to say that 
Article 120 applies. There are numerous de- 
cisions to the effect that, unless itis clear 
that no other specific Article is applicable, the 
Courts ought not to apply Article 120; and, 
as Í am not satisfiel that Mr. Jastica Wallis 


(1) 18 M. 390; 5 M. L, J. 208. $ 
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was wreng in holding that there is a specific 
Article applicable to this case, my opinion is 
that we ought not to apply Article 120. Mr. 
Justice Wallis’ view was that either Article 
66 or Article 115 applies. Article 66 is, “on 
a single bond, where a day is specified for 
payment.” Nowa single bond is a written 
engagement for payment of money without a 
penalty [that isthe definition adopted by 
the Allahabad High Court in Lachman Singh 
v. Kesri (2)]. I feel no difficulty in holding 
that this i is a single bond. As‘to the ques- 
tion “where a day is specified for payment,” 

1 should be disposed to hold that here there 
is a day specified for payment, The 
day, or the time, specified for the pay- 
ment, is the happening of an event which 
was in the contemplation of both the parties 
when the undertaking was given. However 
that may be, I think that Mr. Justice Wallis 
was certainly right with regard to Article 
115, I think this is a claim for compensa- 
tion for breach of an agreement ‘not in writ- 
ing registered’ and not herein specifically 
provided for. Under Article 115, the period 
of limitation is three years, from the time 
“when the contract is broken or when the 
breach in respect of which the guit is insti- 
tuted occurs or (where the breach is conti- 
nuing) when it ceases.” That would make 
the time three years from the failure to 
pay by the defendant after the disposal of 
the suit; and if this Article is applicable, 
(and I have come to the conclusion that it 
is), then we must support the judgment of 
Mr. Justice Wallis.on this part of the case 
and hold that the claim is barred by limi- 
tation. With regard to Article 115, our at- 
tention has been drawn to two authorities, Vide 
Rameshwar Mandal v. Ram Ohand Roy (8) 
and Ramasami v. Muliusumi (4), which are 
in accordance with the opinion which I have 
expressed, 


The other defence is raised in the third 
issue, "Is the plaintiff entitled to sue as 
claimed in the plaint?" In regard to this 
defence, the learned Judge says:— | have also 
come to the conclusion on the third issue that 
the plaintiff is not entitled to maintain the 
present suit, because the money sued for 
belonged to her -husband and his son after 


(2) 4 A. 3 at p. 4; A. W. N. (1881) 93. 
E 10 O. 1033, 
- (4) 15 M, 880; 2 M. L, J. 42, 
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him and, when she succeeded as heir to 
her son, she only took a woman's estate for 
life, and on her death the property passed 
to the heirs of her son as lasb male owner and 
they were the proper persons to sae for it.” 
As regards the question whether the plaintiff 
is the proper person to sue, I have referred 
to documents which have been pub in evidence 
in connection with the question of limitation, 
Nagammal’s own Will refers to asum of 
Rs. 2,000 which, the Will states, was given 
to her as stridhanam by her mother and she 
refers to the money in question i in the pre- 
sent suit as ‘my ready money’ but that 
really takes us very little way as evidence 
that the money claimed in this suit was 
money over which Nagammal had disposing 
power. It may be that there is no presump- 
tion against its being her money, but the 
onus is on the plaintiff to show that this sum 
of money was money 
absolute interest and not money, as the de- 
fendant contends, in which she had only a 
life-interest. The Wil of Nagammal’s hus- 
band dates so far back as 1879. That Will 
(Exhibit II) again refers to Rs. 2,000 as the 
stridhanam of Nagammal and ib proceeds to 
appoint hia brother-in-law (wife's brother), 
who is the father of the defendant, as exe- 
eutor of the Will. But there is nothing in 
that Will which can be relied upon as show- 
ing that this money was the absolute pro- 
perty of Nagammal. Then, we have the 
pleadings in the suit brought by Nagam- 
mal’s husband’s father against Nagammal 


‘and against her husband's executor, the 


father of the present defendants. In the 
pleadings in that suit, we find references to 
this Rs. 2,000 but nothing further. which 
assists the plaintiff with regard to this part 
of the case. We may take it that there is 
evidence that Nagammal had Rs. 2,000 as 
stridhanam, but it seems to me there is no 
evidence on which we can hold that this sum 
of Rs. 10,000 or Rs. 11,000 was absolutely 
hers. The learned Judge was satisfied that 
that was not made out and I am certainly 
not prepared to differ from him. It seems 
to me that there isa good deal of force in 
the observation that, if Nagammal honestly 
believed that this house was her own pro- 
perty (if ib were her own property the rever- 
sioner of ker son would not touch it), she 
would not have thought it necessary or 
desirable to join in a scheme and protect 


in which she had an . 
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the property. by means of false statements, 
property which under the law would be hers. 
: Then there is another consideration which 
weighed with Mr, Justice Wallis, and which 
also seems to have considerable bearing on the 
question; that is the delay. Nagammal’s Will 
was in 1903 and her death was in the begin- 
ning of 1904. Probate was not taken out 
until 1910. That to my mind goes a long 
way to indicate that the executor and those 
who advised him at any rate were in con- 
siderable doubt as to whether this Rs. 11,600 
was stridhuriam or the absolute property (as 
representing the síridhanam) of Nagammal. 
Then there was &nother aspecb of this part 
of the case which was presented by Mr. 
Ethiraja Mudaliar. He contended that it 
was not open to the defendant to raise the 
defence that the plaintiff was not entitled to 
sue as executor, and he suggested that this 
case was analogous to the case where the de- 
fendant seeks to set up a jus tertiz. It seems 
to me that there is no analogy between this 
ease and that class of cases. Here the exe. 
eutor is suing on the ground that the estate 
of Nagammal as regards this Rs. 11,000 has 
become vested in him. The defence is that 


the estate could not vest in him because, the : 


estate being only a life-estate, there was no 
estate to vest in anybody after the death 
of Nagammal. I do not see any ground of 
estoppel on which the defendant is preoluded 
from saying, You sue as executor iv respect 
of property which you say vested in you. [ 
say it never vested in you as executor. My 
title is at least as good as yours and I have 
the money." 


' ' Por the reasons which I have stated, T 
think the learned Judge was right on both 
points and I think the appeal must be 
dismissed with costs. 


, Ouprresp, J.— The question whether the 
amount dealt with in Exhibit B is payable 
on demand is important and I was at first 
inclined to hold that ib was so re-payable. 
I wish to say that I now adopt the defend- 
ant's argument on this point. No donbt, the 
amount would have been re-payable on de- 
. mand during Nagammal’s life-time Sinse 
after her death, however, there was no such 
demand, the starting point for a suit for its 
recovery by her legal representatives will 
presumably be the date of the disposal of the 
snit by the Pangali, which is contemplated in 


Exhibit B. With this remark, I concue in the 
decision of the learned Chief Justice. 
Appeal. dismissed, 


CALCUTTA HIGH COURT. 
Lerregs Parast ÁÀÁPPEAL No. 36 or 1912, 
June 10, 1913. 

Present; —Sir Lawreace Jenkins, Kr., | 
Chief Justice, and Justice Sir Ashutosh 
Mookerjee, Kr. 
BISHAMBAR SATBHAYA AND ANOTHER— 
: DEFENDANTS8 —APPELLANTS 
versus 
NADIAR CHAND MANDAL —PLAINTIFF— 


RESPONDENT. 

Title— Declaration of title—Suit for possession — 
Failure of plaintiff to bring suit within 12 years from 
dispossession—-Hutinguishment of  title—Whether 
declaration of title may be made in plaintiff's favour — 
Limitation Act (XV of 1877), s. 28, Sch. I1, Art. 142. 

Where a plaintiff sues for possession of land but 
has not shown that he has brought his suit within 
twelve years from his alleged dispossession, the 
case falls within section 28 of the Limitation Act 
and his right to the land is extinguished. 

Consequently, as there is an extinguishment of his 
title, no declaration of title in his favour can be made. 


Repent: under section 15 of the Letters 
Patent, from the following judgment of Mr. 
Justice D. Chatterjee, dated February 20, 
1912, in Second Appeal No. 2421 of 1909: — 

D. Chatterjee, J.—The plaintiffs brought 
this suit for recovery of khas possession of 
some jungle lands on a declaration of their 
mokarari title to the same on the allegation 
that they had been dispossessed in conse- 
quences of an adverse order in a proceeding 
under section 145 of the Criminal Procedure 
Codein 1906. The defendants pleaded that 
they were co-sharers of the plaintiffs and had 
possession as such Go-sharers to the extent of a 
4-annas share; they also pleaded limitation. 
The first Court dismissed the suit with costs 
holding that the defendants had made out 
their title as co-sharers and had been in 
possession as such co-sharers for over 12 
years. 


The learned Subordinate Judge on appeal 
has modified the decree of the first Court by 
a declaration of title in favour of the plaintiffs. 
He finds (1) that the plaintiffs alone are the 
mokararzdars of the mouzz and the defendants 


„are not co-sharers, (2) that the defendants 


` 
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received these lands from the ancestor of 
the plaintiffs but there is no reliable evidence 
as to whether they received them - absolutely 
or as sub-tenants; (3) that the defendants had 
been in exclusive possession for over 12 years; 
(4) that the possession.of the defendants was 
not adverse but either permissive or as sub- 
tenants. 

The defendants appeal and contend that 
a3 the suit was for resovery of possession on 
the allegation of dispossession, the suit is barred 
under Article 142 of the Limitation Ast, 
Schedule 11, and should have been dismissed 
and the plaintiffs have a cross-appeal that on 
the findings the suit should have been decreed 
in full. i 

lė is true that the suit was for recovery of 
possession after dispossession and so far as it 
was such a suit, ib has been rightly dismissed 
under Article 142 of the second Schedule to 
‘the Limitation. Act, It was, however, also a 
suit for declaration of title to immoveable 
property and as the alleged title of the 
defendants as co-sharers was for the first time 
set up in the litigation of 1906, the suit for 
such a declaration was quite within time, the 
suit having been brought in 1907. The 
decree declaring the title of the plaintiffs, 
therefore, as mokararzdars of the whole mouza 
cannot be impeached, 


As the title of the plaintiffs has been found, - 


the defendants would have been liable to 
ejectment if they could not make out a valid 
derivative title but the plaintiffs failed to 
prove possession within 12 years and the 
prayer for ejectment has been rightly dise 
missed. I cannot accede to the further 
argument of the appellant that their posses- 
sion was exclusive, and, therefore, adverse, 
The reason is they did: not plead adverse 
possession bub possession as co-sharers. They 
disclosed the root of their title as being their 
position as co-sharers and they cannot’ be 
allowed to ascribe a different aspect to their 
possession. if they had pleaded adverse 


possession 88 an independent source of title, - 


other considerations might arise but they did 
not do so and cannot invoke the plea. See 
Rajah Birendra Kishore Manikya Bahadur v. 
Akram Ali (1). 


In this view of the case, the appeal and the. 


cross-appeal are both dismissed, each party to 
bear its own costs in this Court. 


304 at p, 311; 39 C. 439. 
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The defendants appealed from ihe above 
judgment. 

Babus Dwarka Nath Ohuckerbutty and Tarak 
Ohundra Ohuckerbutty, for the Appellants. 

Babus Szva Prasanna Bhattacharya and 
Probodh Ohunder Das, for the Respondents. 

JUDGMENT.—The plaintiffs sue for 
possession, and on the face of their plaint 
show that they are out of possession and 
have been so for sometime. ftis the defend- 
ants’ case that they have been in exclusive 
possession for more than twelve years. The 
plaintiffs allege dispossession, aad so they 
must show that they have brought their suit 
within twelve years from this dispossession. 
They have not done that and so the caso falls 
within section 23 of the Limitation Act, 
which provides that “at the determination of 
the period hereby limited to any person for 
instituting a suit for possession of any pro- 
perty, his right to such property shall be 
extinguished.” As there is a bar to the suit 
for the recovery of possession, so thera is an 
extinguishment of the title, and it appears 
to us to have been erroneous to make any 
declaration in the plaintiffs’ favour. We 
must, therefore, reverse the judgment of Mr. 
Justice Chatterjee and the decree of the 
Subordinate Judge and restore the decrea 
of the Munsif; and, the defendants must 
get the costs of the suit and the appeals 
throughout. 


Appeal allowed. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT 


Ssoonp Civic APPEAL No. 799 or 1910. 
June 39, 1913. 

Present: —Mr. Batten, A. J. C. 
ANJUMAN ISLAMIA-—PLAINTIFEF— 
APPELLANT 
versus 
HISAMAL—Derenpa vT — RESPONDENT. 

Landlord and tenant—Unregistered lease—Proof of 
relationship—Limitation—Usufructuary mortgage — 
Mortgagee put im possession —' ubsequent  ouster— 
Limitation Act (IX of 1908), Sch. I, Arts. 142, 144— 
Adverse possession —Perinissive possession —Burden of 

roof. 
d Although a deed embodying the terms which govern 
the relationship of landlord and tenant is inadmissi- 
ble in evidence for want of registration, such 
relationship may be shown by other evidence, 
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Narayan Bisnoi v. Jaswant Singh, 1 N. L. R. 147, 
relied upon. 
5i Where a mortgagee has obtained possession under 
an usufruotuary mortgage after the determination 
of the mortgagór's right to possession, but has 
Subsequently lost possession, a suit by the mort- 
gagee to recover possession of the mortgaged pro- 
perty from the mortgagor is not governed by Article 
136 of the Limitation Act. In such a case, Article 
142 or 144, as the case may be, would apply. 

Aman Ali v. Azgar Ali, 27 0. 185 and Gobind Lall 
Seal v. Debendronath Mullick, 6 C, 811; 7 C. L, R, 
181, relied upon. 

In a suit for possession, once the defendant is 
proved to have been in permissive possession, it lies 
on the defendant to prove thab his possession subse- 
quently became adverse. 


Appeal against the decree of the Divisional 
Judge, Jubbulpore Division, dated the 17th 
September 1910, confirming that of the 
District Judge, Jubbulpore, dated the 4th 
September 1909. 

Messrs. J. Mittra and Hafiz Ahmed, for the 
Appellant. 

Dr. H. S. @our, for the Respondent. 


JUDGMENT.—The . respondents-defeud- 
ants are the heirs of Dr. Mohammed Hussain, 
who executed an usufructuary mortgage in 
favour of the plaintiff society, the Anjuman 
Islamia of Jubbulpore, on the 19th May 
1891. The consideration for the mortgage 
was the sum of Rs. 5,000, which was not to 
carry interest, and the mortgagees were to 
re-pay themselves the principal out of the 
usufruct of the property mortgaged, which 
comprised one whole village, and one anna 
share in another village. The plaintiff 
alleges that the property was pub in the 
possession ofthe Anjumanon the day the 
deed was executed, and that on the next day, 
the mortgaged property was leased to the 
mortgagor for seven years by a deed of lease, 
the rent Rs. 720 a year to be taken towards 
re- pay ment of the mortgage-money: Rs. 2,521 
are said to have been re-paid, leaving Rs. 2,479 
still due. The lease expired on the 30th 
April 1898, but the mortgagor did not give 
up possession; the last payment of rent 
according to the plaintiff was the ith 
October 1896. 

The lease-deed was unregistered and has, 
therefore, been found inadmissible in evi- 
dence, a finding which is not assailed in 
appeal. 


The Disiriet Judge held that the Article 
in the limitation schedule which applied to 
the suit was Article 135, and dismissed the 
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suis as time-barred, The Divisional Judge on 
appeal took the same view. The learned 
Divisiongl Judge has held as a fact that apart 
from the inadmissible lease-deed, the relation- 
ship of landlord and tenant between the 
Avjuman and Dr. Mohammed Hussain. was 
established by the receipts for rent which have 
been filed, and that these receipts show that 
that relationship continued at any rate up 
to the 7th Ostober 1894. Dr. Mohammed 
Hussain died in June 1905. The appellant 
Anjuman admits that after his death the 
possession of the defendants may be regarded 
as adverse, but itis contended thatit lay 
on the defendants to prove that Dr. 
Mohammed Hussain’s possession ever became 
adverse to the Anjuman, and that Article 135 
is not the Article applicable. 

The learned Divisional Judge has express- 
ed the opinion that Dr. Mohammed Hussain 
must be presumed to have remained. in 
possession as tenant up to the date of his 
death, but that as under Article 135, time 
began to run from the date when the mort- 
gagor’s right to possession determined; viz, 
from the date of the mortgage-deed, the suit 
is time-barred. For the respondents, it is 
argued that the finding that Dr. Mohammed 
Hussain was in possession as tenant cannot be 
regarded as a valid finding, since the relation- 
ship of landlord and tenant can only be proved 
by the lease-deed, which cannot be admitted in 
evidence. Reliance is placed on the ruling of 
Drake- Brockman, A. J. C., in Narayan Bésnot 
v. Jaswunt Singh (1), but that ruling 
merely lays down that the unregistered deed 
of lease cannot be looked at to ascertain the 
fact or terms ofthe lease, butin the last 
paragraph, the rule that the relationship of 
landlord and tenant may be shown by other 
evidence though the terms which govern 
such relationship are embodied ina written 
deed, is recognized. Besides the case cited 
by the learned Additional Judicial Come 
missioner fo support that rule, I may also 
cite the cases of Lala  Surabh Narain 
Lal v. Oatherine Sophia (2) and Fagel 
Sheikh v.  Keramuddi Sheikh (3). The 
finding of the Divisional Judge is, theres 
fore, not contrary to law, and it’ must be 
taken to be proved that up to October 1894, 


(1) 1 N. L. R. 147. 
(2) 1 0. WAN, 248 
(3) 6 C. W. N. 916 
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the possession of Dr. Mohammed Hussain 
was that of a tenant, in other words, permis- 
sive, not adverse. Seeing that the mortgagee 
got possession, if not on the day of the 
mortgage ab any rate subsequently through 
his tenant, Article 135 cannot, in my opinion, 
be the Article applicable to the suit. Under 
that Article, time begins to run from the 
day when the mortgagor’s right to possession 
determines, and this clearly means when his 
right to possession, according to the terms of 
the mortgage-deed, determines. The cause 
. of action in a suit contemplated by the Article 
is the failure of the mortgagee to geb posses- 
sion when he was first entitled to gat 
possession. The Article cannot apply whan 
the mortgagee has got possession after the 
mortgagor’s right to possession determined. 
This view is supported by Aman Ali v. Azgar 
Ali (4). Ifit did apply, the results would 
be absurd. Supposing an usufructuary mort- 
gagee got possession onthe date of the 
mortgage being the date on which the mort- 
gagor’s right to possession determined under 
the terms of the mortgage-deed, and remained 
in possession for over twelve years, and was 
then dispossessed by the mortgagor, a suit to 
recover possession would, if it fell under this 
Article, be time-barred, even if brought the 
day after dispossession. The Article which in 
my view applies is Article 144. Article 142 
does not apply, for itis not plaintiff’s case that 
he was dispossessed; the case set up and found 
to be according to the facts,is that the 
defendants’ father was in possession per- 
missively, but that the defendants have 
changed the permissive possession into an 
adverse possession. To sucha case Article 
144 is strictly applicable, vide Gobind Lall Seal 
v. Debendronath Mullick (5), and once the per- 
missive possession is proved, it lies on the de- 
fendants to prove thatit became adverse prior 
tothe death of Dr. Mohammed Hussain. There 
is a consensus of opinion as to the burden of 
proof in such cases, see, for instance, Gunpat 
Bhonsle v. Ganpat Hao Gopal Ghatatey (6). 
No attempt has been made by the 
defendants to show that Dr. 
Hussain ever asserted adverse possession; 
indeed suchan attempt would be almost 
inevitably foredoomed to failure, since Dr. 


(4) 27 C. 185. 
(5) 6 C, 311; 7 C. L. R. 181. 
(6) 2 N. L, B. 82. 
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Mohammed Hussain became mufawalt and 
Sacretary of the Anjuman in 1897 and 
remained so until his death. 

The suib aa a salit for possession is not time- 
barred; I set aside the decrees of the lower 
Courts and remand the suit for re-trial on 
the merits by the District Judge. Refund 
certificates of the Court-fees paid in appeal 
will be granted, other costs will be costs 
in the suit. 

Decrees set aside; Sutt remanded. 





CALCUTTA HIGH COURT, 
Letters Parent Ap sat No. 163 or 1911, 
June 6, 1918. 

Present: —Sir Lawrence Jenkius, Kr., 
Chief Justice, and Justice Sir Ashutosh 
Mookerjee, KT. 

DURBIJOY MANDER —DEFENDANT— 
APPELLANT 
veTSUS 
DAMAN BHAGAT-——PrAINTIFF— 
RESPONDENT. 

- Limitation —Swit to eject non-oceupaney raiyat on 
ground of expiration of term of lease—Custom entitling 
occupation after expiration of term whether affects 
limitation—Bengal Tenancy Act (VIII of 1885), Sch. 

III, Part I, Art. 1, el. (a). 

The period of limitation for a suit to eject a 
non-oocupancy raiyat on the ground of the ex. 
piration of the term of his lease, is six months from 
the expiration of the term under clause (a), Article 
1, Part I, Schedule III, of the Bengal Tenancy Act. 

There may be a custom to the effect that not- 
withstanding the expiration cf the term, as a 
matter of grace, the land may be occupied for 
another month. But notwithstanding that, the 
term would still expire at the time mentioned in 
the lease, anda suit brought after six months from 
the expiration of the term indicated in the lease 
itself, would be barred. 

Appeal, under section 15 of the Letters 
Patent, from the following judgment of 
Mr. Justice Sharfuddin, dated August 15, 
1911, in Second Appeal No. 2361 of 
1909:— E 

SHARFUDDIN, J.— his is an appeal from 
the judgment and decree of the District 
Judge of Bhagalpore, dated the 7th August 
1909. 


The plaintiff’s suit was based on a lease, 
whichis admitted by the defendant, This 
lease was for seven years, that is to say, 
from 1308 to the end of Batsakh 1315. The 
present suit was instituted on the 7th 
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December 1908. It is, therefore, clear that 
the suit was instituted more than six 
months after the expiration of the lease in 
question. 

In the Court of first instance, no issue 
"was framed as to limitation nor was there 
any issue as to whether the date of the 
cause of action as mentioned in paragraph 
5 of the plaint was correct or not. The 
plaintiff's ease was that, after the expiry 
of the lease in question, he called upon the 
defendant to relinquish the lands covered by 
.the lease and that the defendant, although 
he had agreed that he would relinquish pos- 
session of that land after the expiry -of ‘the 
term of the lease, did not do so and hence the 
guit. 

The defendant, on the other hand, alleged 
that he had been in possession of the land 
from before the execution of the lease 
and that, therefore, he could not be dis- 
possessed. 

The first Court held against the defend- 
ant aud gave a decree to the plaintiff 
holding that the defendant had not discharg- 


ed the onus that was on him. On appeal to | 


the District Judge by the defendant, it- was 
held that the suit was barred by limitation 
evidently under clause (a) Article 1, 
Schedule III, Part I of the Bengal Tenancy 
Act. This clause provides that a non.oc- 
eupancy raiyat may be ejected on the ground 
of the expiry of the lease within six- 
months of the expiration of the term and 
on this ground the appeal was decreed. 

The plaintiff now appeals to this Court 
and the points urged by the learned Vakil 
appearing for the plaintiff are, first, that the 
lower Appellate Court has erred in law 
in dismissing the suit on a ground that was 
not raised in the written statement nor 
in the issues nor urged in argument 
before the first Court; secondly, that the 
defendant’s case being that he was an 
occupancy rayat, and nof a non-occupanoy 
ratyat, the lower Appellate Court has erred 
in‘law in holding that the suit was barred 
by limitation; and thirdly, that the lower 
Appellate Court ought to have first deter- 
mined the status of-the defendant before 
applying the six months’ limitation to the 
present case, . 

The cause of action mentioned in 
the plaint is the month of Jeth 1315 
F. S. This certainly appears to be in. 


4 
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correct as the kabuldat  distinetly, shows 
that the lease was to expire on the last 
day of Batsakh 1315 which would be 16th - 
May 1908; but it has been contended on 
bahalf of the appellant that it has not 
been traversed by the defendant anywhere 
in his written statement and that ib is 
possible that although the kalwkat shows 
that the term would expire in the month 
of Baisakh, there may have been a cus- 
tom in that part of the country of an 
extension of a month. That may or 
may not be; but there can be no doubt 
that there was no issue framed on the 
point of limitation or cause of action: one 
depends onthe otker; for, if the cause of 
action arose as mentioned in the plaint, 
the suit would not be within time if the 
defendant is a mnon-oscupancy ratyat. The 
whole thing, therefore, depends on the status 
of the defendant as to whether he is an occu- 
paney raiyat or &,non-oceipanoy ratyat. If 
hə is the latter, the snit would certainly be 
barred if the cause of action arose on the 
16th May 1908. i 

The grievance of the appellant is that if 
the defendant had- traversed the plaintiff's 
allegation as to the date of the cause of 
action, he would have been in a position to 
prove circumstances that may have trans- 
ferred the date of the expiry of the lease 
from the month of Buzsakh to the month of 
Jaith and tbat further, if an issue as to 
limitation had been raised, he would then 
have been in a position to show that the 
land was either ni; jote or khamar. In that 
case, six mouths’ limitation would not 
apply under section 116 of the Bengal 
Tenancy Act. 

On behalf of the respondent, 4t is urged 
that the plaintiff's case is based on a kabulzat 
and that the plaint makes out the defendant as 
a non-occupancy rayat and henes limitation 
would apply. That may be; but there is 
nothing to show as to whether the 8 bighas 
of nugdz jote that was settled with the defend- 
anis under the kabultatis oris not khamar 
or ntj jote ; 

- I, therefore, think that tho most import- 
ant point for determination in the present 
cage was the status of the defendant with 
regard to the lands covered by the kabuliat. 
That being my opinion, I set aside the judg- 
ment of the lower Appellate Court and re- 
mand the case to that Court for the purpose 
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of determining the status of the defendant 
with regard to the land in question. 

Qosts will abide the result. 

The defendaut appealed from the above 
judgment. j 

Babu Lakshmi Narayan Singh, for] the 
Appellant. 

Babus Joges Ohunder Roy and Rajendra 
Ohunder Guha, for the Respondent. 

JUDGMENT.—In our opinion, the judg- 
ment of Mr. Justice Sharfuddin cannot stand. 
The District Judgo on appeal from the 
deeree of the Munsif held that the suit was 
barred by limitation. Heso held, because 
' in his view it wasasnit to eject a non- 
occupancy ratyat on the ground of the expira- 
tion of the term of his lease. The period of 
limitation for such a suit ‘ia six months 
from the expiration of the term. The expira- 
tion of the term in this ease is clearly indi- 
cuted in the lease itself, and the date is the 
30th of Batsakh 1815. The aunit was not 
instituted until the 7th of December 1908, 
that is, more than six months after the expira- 
tion of the term. Mr. Justice Sharfuddin 
has “sent back the case in order that it 
may be determined whether the term which 
expires, according to the words of the lease, 
at the end of Barsakh is not extended to the 
end of Jaith by some custom of the country. 
There is no suggestion anywhere in the whole 
course of this litigation of any such custom; 
but it has been pressed upon us that the 
agricultural year in some parts of Behar is 
rogarded as terminating in the end of Jatth. 
There is nothing on ths record to show that ; 
but even if this were 85, it does not, in my 
opinion, lend any assistance to the plaintiff's 
ease. All that would show would possibly be 
that there is a custom to the effect that not- 
withstanding the expiration of the term, as 
a matter of grace,—founded perhaps on 
agricultural: exigencies,—the land may be 
occupied for this further month. But not- 
withstanding that, the term would still expire 
at the time mentioned in the lease, so that it 
appears that it is profitless to send down the 
case for the purpose suggested. Therefore, 
it is that I think the judgment of Mr. Justice 
Sharfuddin should be reversed, and the 
decree of the lower Appellate Court con- 
firmed. The appellant must receive his costs 
of both appeals in the High Court. 

Appeal allowed. 
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. NAGPUR JUDICIAL COMMISSIONER'S 


COURT. 
MISCELLANEOUS Cryin Arre: No. 50 or 1912. 
July 23, 1913. 
Present:—9Mr. Mittra, A. J. C. 
GOVIND- —PLAINTIFF— ÁPPELLANT 
VOTSUS 


GOPALAÀ-—DEFENDANT— RESPONDENT. 

Provincial Insolvency Act (III of 1907), s. 20— 
Court’s power fo inquire into debts alleged to be due 
io insolvent’s estate— Jurisdiction. 

In exercising jurisdiction, under the Provincial 
Tnsolvency Act, a Court has power to inquire into 
claims against the estate of the insolvent but ngi, 
into claims by or on behalf of the estate. The 
Court cannot inquire and judicially ascertain the 
existence or the amount of a debt due to the estate: 
nor has ib the power to summarily order an alleged 
debtor of the insolvent to deposit the amount of 


* the debt in Court or to pay it up. 


The Court can sell a debt alleged to be duo to tho 
insolvent or direct a suit to be instituted against 
the debtor, 


Appeal aginst the order of the Distriat 
Judge, Wardha, dated the 14th August 1912, 


Mr. M. Ohuckerbutty, for the. Appellant. 


JUDGMENT.—One Gopala Teli applied 
onthe 17th June 1910, to be declared an 
insolvent. ‘On the 17th August 1910, the 
Distrie& Judge, Wardha, made an order of 
adjudication, after hearing the oreditors, On 
the 8th November 1910, Gopala surrendered 
his field No. 150, held in ordinary tenant 
right, to the malguzar Sitaram. The Dis. 
trict Judge declared this surrneder void on 
the 13th May 1911. Again on the 5th 
August 1911, the insolvent surrendered his 
fields Nos. 60, 61 and 62 to the malguzar 
Govindrao, One of the scheduled ereditors 


put in a petition alleging that the considera- 


tion for the last mentioned surrender was 


_rupees one thousand not yet paid to the 


insolvent. The prayer was that Govindrao 
be ordered to pay this money into Court. 
There was no prayer to have this surrendor 
geb aside, apparently because all the fielda aro 
held in ordinary tenant right, the sale of 
which is forbidden by the Tenancy Act, and 
also because the order of the Court, dated 13¢h 
May 1911, on the previous surrender, did not 
benefit the creditor. Govindrao who was not 
one of the scheduled creditors appeared and 
said that he had paid the insolvent Rupees 
five hundred and has agreed to pay and has 
paid some of the creditors mentioned in a 
letter produced before the lower Court. The 


‘District Judge held an inquiry as to the pay- 
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ments alleged to have been made by 

Govindrao and came to the conclusion that, 
Rs. 332-12-0 out of Rupees one thousand have 

been accounted for by composition with some 

of the scheduled creditors. Govindrao was 

ordered to deposit in Court within a fortnight 

. Ra. 463 3 6 for satisfaction of tne claim of 

the remaining scheduled creditors. Gopala’s 

right to the balance of the consideration was 

ordered to be attached and sold. 

Leave to appeal from these orders was 
granted to Govindrao by the learned Jadicial 
Commissioner and I have now to dispose of 
the appeal on the merits. 

The lower Court could have declared the 
Surrender void but ‘this the Court was not 
asked to do. 

Govindrao denied the debt and the Court 
in the exercise of its insolvency jurisdiction 
has no summary power of realising a debt 
due to the insolvent. The powers of the 
Court, for this purpose, are the same as those 
of a Receiver (section 23 of Act ILL of 1907) 
and the powers of a Receiver are defined in 
section 20. The power to order an alleged 
debtor of the insolvent to deposit the amount 
of the debt in Court or to pay up is not one 
of those powers. The lower Court had 
no power to inquire and judicially ascertain 
the existence or the amount of tha 
debt. The Court was iu this respect merely 
managing the estate of the insolvent, It 
had power to inquire inte claims against the 
estate and not into claims by oron behalf 
of the estate. The Court could, in my opinion, 
sell the debt or direct a suit to be instituted 
against Govindrao. The inquiries and orders 
by the lower Oourt are ultra vires and are ` 
hereby set aside. I direct the creditor 
- Sitaram, who moved the Court, to pay the 
appellant’s costs in both Courts. I fix Rs. 15 
as Pleader’s fee in each Court, 

Order set aside. 


Dec 


ALLAHABAD HIGH COURT. 
Seconp CIVIL Arrear No. 370 or 1913. 
July 25, 1913. 
Present: —My. Justice Piggott. 
LAL MOHAN SHUKU L —PLAINTIFF— 
APPELLANT 
veYSULS 
KESHO RAM SHUKUL AND OTRERS— 
DEFENDANTS— RESPONDENTS, 
Mortgage—Res judicata—Suwit by prior mortgagee for. 
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possession and mesne profils— Subsequent swit bY subse- 
quent moriga ee for redemption —Prior mortgagee can- 
mot claim mesne profits in second suit, 

A prior usufructuary mortgagee brought a suit 
against a subsequent mortgagee, who had unlawfully 
dispossessed him, for recovery of possession and for 
mesne profits and obtained a decree. Subsequently, the 
subsequent mortgagee sued for redemption on pay- 
ment of the principal amount of the mortgage. The 
prior mortgagee claimed the principal amount as well 
as the mesne profits for the period he was ont of 
possession: 

Held, that he could not get mesne profits in the 
redemption suit as he had already got mosne profits 
under his former decree against the subsequent 
mortgagee. 


Second appeal against the Additional 
Judge of Gorakhpur, dated the 12th February 
1913. 

Mr. P. L. Banerji (for Mr. R. K. Sorabj?), 
Appellant, 

Mr. Jang Bahadur Lal, for the Respondents. 


JUDGMENT.—This is a plaintiff’s appeal 
in a suit for redemption. The lower 
Appellate Court has. passed a decree in the 
prescribed form subject to payment by the 
plaintiff of Rs. 798, the amount of the mort- 
gage debt, plus, a sum of R3. 290 described 
as being mesne profits for the years 1318 
and 1319 Fasli. The appeal by the plaintiff 
is in respect of this sum of Rs. 290 only. 
The plaintiff isa second mortgagee of the 
land in suit, his mortgage-deed being one 
dated May the 12th, 1909, while the contest- 
ing defendants were in possession under two 
deeds of 1901 and 1906. On the very day 
on which the plaintiff obtained his mortgage, 
he deposited in Court a sum of Rs, 798 for 
redemption of the previously existing 
usufruetuary mortgages. It appears that he 
then contrived somehow or other to obtain 
possession of the mortgaged property, with- 
out any further proceading or order by any 
competent Court. This led to a snit in 
which the present plaintiff was the defendant 
and the prior mortgagees as plaintiffs claimed 
recovery of possession and mesne profits. 
That suit was decreed in favour of the prior 
mortgagees on 27th September 1910, and 
this decree was affirmed on appeal on the 
24th March 1911. Formal possession was 
given to the prior mortgagees on the 21st 
of September 1911, bat it is alleged that 
actual possession nevertheless remained 
with the present plaintiff. A point of im- 
portanee with reference to the decree in the 
former suit is that in that suit the prior 
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mortgageés claimed mesne profits for one 
year and future mesne profits until actual 
recovery of possession. Their claim was 
decreed, and although the decree as originally 
drawn up was defective, it was eventually 
put right on the motion of the decree- 
holders themselves by an order dated the 
21st December 1911. Itis, therefore, quite 
clear that the prior mortgagees both sued for 
and obtained a decree awarding them mesne 
profits up to actual recovery of possession. 
After this decree had been passed, but before 
it had been executed, that is to say, on May 
12th, 1911, the plaintiff again deposited the 
principal sum of Rs. 798 due under the prior 
mortgages and caused due notice of the 
same to be served on the mortgagees. From 
the terms of the deed of 1901, it appears that 
he was entitled to redeem those mortgages 
by payment of the principal debt on the last 
day of the month of Jeth in any year; in 
the year 1911, this date would correspond 
with the 10th of June of the English 
calendar. It may be said that the mort- 
gagees were not bound to take notice of or 
to accept that deposit before the 10th of 
June 1911 but from that date it would seem 
that they should have accepted the deposit 


and made over their rights as mortgagees to - 


the plaintiff. They had obtained a decree 
for recovery of possession and mesne profits 
in respect of the trespass committed by the 
plaintiff when he unlawfully took possession 
in 1909, and it’ is difficult to see how they 
can have any claim to recover mesne profits 
otherwise than under the terms of that 
decree. My attention has been drawn to 
the terms of the mortgage deed of 1901. 
The first part of this document is a usufruc- 
tuary mortgage in the ordinary terms, pro- 
viding that profits be set off againsi interest 
without any account taken. There is, how- 


ever, a penalty clause which is much relied - 


on by the respondents to the present appeal. 
This provides that, in the event of the mort- 
gagors preventing the  mortgagees from 
obtainting mutation of names in the revenue 
papers,or inthe event of any interference 
with the possession of the mortgagees, the 
latter will be entitled at once to sue for the 
principal of the mortgage.debt with interest 
at Rs. 2 per cent. per mensem and to recover 
‘the same from the mortgaged property or 
other property of the mortgagors. I do not 
think it necessary to decide whether the 
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. terms of this penalty clause could be enforced 


as against a person other than the original 
mortgagors. Ifit begranted for the sake 
of argument that, when the present plaintitt- 
appellant took wrongful possession of the 
land in suit in the year 1909, the prior mort- 
gagees would have been entitled to maintain 
a suit for recovery of their mortgage money 
with interest atthe specified rate, it still 
seems sufficiently clear that they could not 
both maintain such a suit and proceed 
against the present appellant as an ordinary 
trespasser by a suit for recovery of posses- 
sion and mesne profits. To put the matter 
briefly, my opinion is thatthe prior mortgageas 
had exhausted their remedy in respect of the 
trespass committed by the present appellant 
in 1909 when they obtained their decree 
against him. He was entitled to redeem 
the mortgaged property in their hands on 
payment of the principal amount of the 
mortgage-debt, and the tender made by him 
in May 1911 should have been accepted when 
duly notified to the prior mortgagees. I, 
therefore, accept this appeal and, in modi- 
fication of the decree of the lower Appellate 
Court, give the plaintiff a decree for redemp- 
tion in the usual form on payment of the 
sum of Rs. 798 andI extend the period for 
payment to three months from the date of 
this decres. The appellant will get his costs 
of this appeal. 


Appeal allowed. 


BOMBAY HIGH COURT. 
Ssoonp Civin Arrear No. 541 or 1912, 
July 22, 1913. 
Present; —Mr. Justice Betchelor and 
Mr. Justice Shah. 
BAI HIRAGAVRI—PLAINTIFF— ÀÁPPELLANT 
VETEUS 
GULABDAS JAMNADAS—DkrENDANT— 


RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. FII, rr. 2, 
11—Court Fees ct (VII of 1870), s. 7 (iv), sub-cl. (f) — 
Suits Valuation Act (VII of 1887), s. S—Partnership— 
Suit for winding wp and accounts—Valuation for Court- 
fee and jurisdiction. i 

In a suit for the winding up of a partnership and 
for accounts, it is opon to the plaintiff to value tho 
amount at which the relief sought is estimated for . 
ihe purpose of Court-fees. The amount of fees pay. 
able in the suit is to be computed according to the 
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amount at which the relief sought is valued in the 
int. 

P section 8 of the Suits Valuation Act, the value 

determinable for the computation of Court-fee is the 

value for the purposes of jurisdiction. l 

Tn such a suit, it is wholly unnecessary for the plaint. 
iff to fix any value for the purposes of jurisdiction; 
nor can the value which the plaintiff fixes for that 
purpose have any real effect when the law lays down 
what that value shall be. The plaintiff cannot be 
prejudiced or damnified merely because he adds to 
the plaint a computation which itis unnecessary for 
him to give. 

The E proximation required by the second para- 
graph of rule 2, Order VII, Civil Procedure Code, 
may bea rough and ready approximation such as & 
plaintiff in any given case is able to give. 

Second appealfrom the decision of the 
District Judge of Surat, in Appeal No. 40 of 
1912, confirming that passed by the first 
Class Subordinate Judge at Surat in Civil 
Snit No. 97 of 1910. | 

Mr Manubhi Nanabhaz, for the Appellant. 


Mr. G. N. Thakor, for tbe Respondent. 


JUDGMENT.—The suit out of which this 
appenl arises was & snit for the winding-up of 
a partnership and for accounts. The plaint 
bore a Rs. 10 stamp, and the suit was value 
ed at Re. 130 for the purpose of Court-fees, 
while for the purposes of jurisdietion the 
plaintiff stated its value at Hs. 10,000. 

The learned Judge of the Court of first 
instance, being apparently suspicious as to 
the value put upon the suit by the plaintiffs, 
called upon them under Order VII, rule 2, to 
state approximately the amount sued for. 
No further or more definite sum than that al- 
ready mentioned was, however, stated by the 
plaintiffs in response to this demand of the 
learned Judge, and theresult was that the 
Judge rejected the plaint. 


The plaintiffs appealed to the District Judge 
but he dismissed their appeal summarily, 
apparently finding it unnecessary to hear 
the other side. The learned Judge notices 
the argument advanced for the appel- 
lants, that is, that i6 was open to them, the 
appellants, to value the relief at any sum they 
liked, but, says the Judge, “as far as I am 
aware, there is no authority which can sapport 
such a contention.” There is, however, as 
we shall notice presently, ample authority of 
this Court in support of the appellants’ argu- 
ment. 

The question raised by the appeal is whe- 
ther the order rejecting the plaint can be 
sustained. Admittedly, the only power of 


' hat case has 
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rejecting a plaint which: 1s vest@d in the 
Court is the power described in Order VII, 
rule 2, of the Code, and it is conceded 
before us that the trial Judge intended 
to make his order under clause (b) of that 
rule; that is to say, he rejected the plaint, be- 
cause, in his opinion, the relief claimed 
was under-valued. The suit, however is a 
suit for accounts and as such falls under 
clause (f) of sub-section (zv) of section 7 of 
the Court Fees Act, and by that Act the 
amount of fees payable in the suit is to be 
computed according to the amount at which 
the relief sought is valued in the plaint, By 
section 8 of the Suits Valuation Act, this 
value determinable for the compntation of 
Court-fees and the value for the purposes of 
jurisdiction shall be the same. It was, 
therefore, in this suit wholly unnecessary for 
the plaintiffs to fix any value for the purposes 
of jurisdiction, nor cculd the value, which the 
plaintiffs fixed for that purpose, have any 
real effect, seeing that the law lays down 
what the value for the purposes of jurisdiction 
shall be. Itis difficult, therefore, tosee why 
the plaintiffs should be prejudiced or 
damnified, because they added to the plaint 
a computation which it was unnecessary 
for them to give. Under section 7 of the 
Court Fees Act, it is open to the plaintiffs in 
such & suit as this io value the amount at 
which the relief songht is estimated for the 
purpose of Court-fees. And there is a long 
chain of authority in this Court to support 
this view of the meaning of the section. We 
may refer to the cases of Manohar Ganesh, 
v. Buwa Ramcharandas (1); Govindas Kasan" 
das v. Dayabhai Savaichand (2); Balvantrao 
v. Bhimashankar (3); Bai Amba v. Pranjt. 
vondas Dullabhram (4) and Pherozshaw v. 
Waghjt Kwverji (B). It is necessary only 
to add that this catena of desisions is 


not really broken by the “case of Dayaram 


Jagjivan v. Gordhan Das Dayaram (6), for 


been distinguished and ita 
| uthority weakened by the decision of Vach« 
hanni Keshabhat v. Vachhant Nanbha (7), 
Upon these grounds, it seems to us not pog- 

(1) 2 B. 219. 

(2) 9 B. 22. 

(3) 18 B. 517. 

(4) 19 B. 198. 

(5) 10 Ind. Cas. 746; 18 Bom. L. R. 158. 

(6) 31 B. 73; 8 Bom. L. R. 5865. 


(7) 1 Ind. Cas, 108,33 B. 307; 11 Bom. L, R, 30; 
5 M. L, T. 230, no 
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sible #o hold that the relief claimed in this 
suit was ander-valued. In other words, in 
our opinion, the trial Judge had no authority 
to reject this plaint, 

It may beadded with reference to the 
Judge’s demand calling upon the plaintiffs 
under Order VII, rule 2, to state approxi- 
mately tbe amount sued for, that there 
was no good reason to suppose that the 
sum already stated by the plaintiffs was not 
to the best of their belief a correct 
approximation of the amount sued for. 
It isto he observed, we think, that the 
provisions of this second paragraph of Order 
VII, rule 2, are in contrast with the first 
paragraph which requires the statement of a 
precise amount. The approximation, there- 
fore, required by the second paragraph may 
be but a rough and ready approximation such 
as the plaintiffs in any given case are able to 
give. 

On these grounds, we are of opinion 
that the appeal should be allowed, the decree 
made by the Court below should be reversed 
and tbe suit remanded to be tried out on its 
merita. 

All costs hitherto will be costs in the 
suit. 


Appeal allowed, 


MADRAS HIGH COURT. 
ORIGINAL Sipe Appeat No. 20 or 1913, 
October 30, 1913. 
Preseni;—Sir Arnold White, KT., Chief 
Justice, and Mr. Justice Oldfield. 

C. RUKMANI AMMAL— APPELLANT 
versus 


C. SEETH AMMAL—Responpent, 

Civil Procedure Code (Act Y of 1908), O. XXI, rr. 8 
(2), 18—Cross-decrees—-Alpplications for emecution— 
Application for execution of decree in one suit—Order 
passed upon tt but emecution stayed till other party's 
application—Application made by other party within 
three days~-Both applications pending. 

In order to constitute cross-decrees, it is not neces- 
sary that the parties should be arrayed as plaintiffs 
and defendants and vice versa in both suits, It is 
sufficient if they are plaintiffs and defendants in 
both, provided both have decrees in their favour, 
though in one case, it may be a decree for payment 
of age and in the' other, a mere order as to 
costs. 
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Where a person is sued as “a legal representative” 
of a “deceased judgment-debtor,' in both suits it 
must be held that he fills the "same legal character” 
in both. 

A, held a decree against B., who held a cross-decres 
against A, Onan application for the execution of his 
decree by A., an order was passed giving liberty to 4. 
to execute his decree but directing that execution of the 
order should be stayed for three days to enable B. to 
apply for execution of the cross-decree. B. put in the 
application for his cross-decree within three days. 
The Court thereupon ordered that satisfaction bo en- 
tered of the larger decree to the extent of the 
smaller decree: 

Held, (Per White, C. J., confirming the order of the 
lower Court): 

(1) that the order was righ as there were appli- 


-cations for execution of the cross-decrees made to the 


Court. 

(Per Oldfield, J., dissenting). 

(la) that the order was passed without jurisdiction 
as A,’s application had been finally disposed of before 
B.'s application was pub in. 

Rewa Mahton v. Ram Kishen Singh, 131. A, 
106 at p. 110; 14 C. 18; Chajmal Doss v. Lal Dharam 
Singh, 24 A. 481; A. W. N. (1902) 126, followed. 


Appeal from the judgment of the 
Hon'ble Mr. Justice Bakewell, dated the 10th 
of December 1912, in the Ordinary Origi- 
nal Civil Jurisdiction of this Court and made 
in Original Suit No. 333 of 1909. 

Mr. V. K. Venugopal Naidu, for the Jud ra 
ment- creditor, 

JUDGMENT. 

Waite, C. J.—In this case, the apps ant 
brought a suit in, 1894 (No. 187 of 1-94) 
against the husband of the respondent and 
obtained a decree. The husband died before 
the appellant applied for execution of this 
decree, leaving one Sethammal, the respond- 
ent, as his legal representative. In 1909, 
the husband of the respondent being dead, 
the appellant brought another suit (No. 332 
of 1909) against the respondent as the legal 
representative of her deceased husband. 
That suit was dismissed anda decree was 
given against the appellant for costs. In 
October 1912, an application was made by 
the appellant for liberty to execute the decree 
which she had obtained in the Suit of 1894, 
the application being against Seethammal, 
who is described as the widow and legal 
representative of the deceased defendant in 
the Suit of 1894. An order was made on the 
Sth of October giving liberty to the plaintiff 
in the Suit of 1894 (the appellant) to execute 
the decree in that suit. The order directed 
that execution of the order should be stayed 
until the llth October 1912, to enable 
Secthammal to apply for execution of the 
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decree for costs in her favour in the suit 
which had been broughb against her iu 1909. 
On the llth October 1912, an fapplication 
was putin by Seethammal for the execution 
of her decree for costs. This application 
was heard in December 1912, and the order 
then made by the learned Judge was that 
satisfaction of the decree in the Suit of 1894, 
should be entered up to the extent of the 
amount due to the jidgment-creditor in the 
Suit of 1909 (the respondent), and that exe- 
cution in the suit of 1894 should issue for 
the balance only. 


It has been argued that the learned Judge, 


had no jurisdiction to make this order. lt 
was said that this was not a case ' where 
applications were made to the Court for the 
execution of cross-decrees in separate suits 
etc.” within the meaning of Order KAI, 
rule 18 (1). It was also argued that in the 
Suits of 1894 and 1909, each party did not 
fill the same character and that, consequently, 
the rule by reason of provision of sub rule 3 
(a) did not apply. It is, no doubt, the case 
that, when the application by the respondent 
for the execution of the decree in the Snit 
No. 333 of 1909 was made, an order had 
already been made on the application by the 
appellant in the Suit of 1894, Execution of 
the order in the Suit of 1894 had, however, 
been stayed for the express purpose of 
enabling the respondent to apply for leave 
to execute her decree for costs in the Suit of 
1909. In these circamstances, I think the 
two applications are ‘applications made to 
the Court for the execution of cross-decrees 
in separate suits etc," within the meaning of 
rule 18, sub-rule 1. 

Then, &s to the question whether each 
party fills the same character in both suits, 
it seems clear that the class of cases contem» 
plated by Order XXI, rale 18, sub-rule 3 (a) 
is where A. sues B. and gets a decree and B. 
sues A. and gets a decree. In the case now 
before us, both suits were brought by the 
appellant. She was successful in the first 
suit and obtained a decree. She was un- 
successful in the second suit and an order 
for costs was made againsh her. In the 
first suit, she sued the respondent’s husband, 
but her application for leave to issue execu- 
dion was against the respondent (Seetham- 
mal) as legal representative of her deceased 
husband, In the second suit, she sued the re- 
spondent as legal representative of her deceased 
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husband. The plaintiff is the samee party 
in both suits. The application for execution 
in the first suit was against Seethammal, her 
husband being dead when the application - 
was made. Seethammal was liable to pay 
money (as legal representative) in execution 
in the first suit. She was entitled to re- 
ceive money (as legal representative) in 
execution in the second suit. Thus each 
party filled the same character so far as 
execution proceedings were concerned, though 
the judgment-debtor in the first suit was 
Seethammal’s husband, and the judgment- 
creditor in the second suit was Seethammal 
as her deceased husband’s legal representa- 
tive. The Vakil for the appellant has not 
called our attention to any authority which 
can assist ue, and the respondent does not 
appear. Iam not prepared to say the order 
was made without jurisdiction. 1 would dis- 
miss the appeal. 

OLDFIELD, J.—I agree with the learned 
Chief Justice that these are cross-decrees and 
that the present parties to them filled the 
same character in both suits. Under the 
earlier decree, the respondent, no doubt, re- 
presents the original judgment-debtor, her 
husband. But both suits were for the same 
relief, an award of maintenance against the 
person in possession of the family estate; and 
it is in virtue of her inheritance of that estate 
that the respondent is liable under the 
decree in the one suit, and entitled to re- 
cover costs under the decree in the other. 

The remaining question is whether 
Order XXT, rule 18, can be applied to the 
facts before the learned Judge and aan 
justify his order. It is necessary for the 
application of the rule that both the decrees 
in question shall be before the Court for 
execution. This was recognised in Rewa 
Mahton v. Ram Krishen Singh(1), Ohajmal Doss 
v. Lal Dharam Singh: (2); and, though these 
decisions were given when the Code in force 
required the production of both decrees to 
the Court, the present wording ("where appli- 
cations are made........,...capable of execution 
atthe same time by such Court") supports 
the same conclusion. Here when the order 
under appeal was passed, only one applica- 
tion, that of the respondent, was pending, 
that of the appellant having been disposed of 


(1) 13 I. A. 106 at p. 110; 14 C. 18. 
(2) 24 A. 481; A. W, N. (1902) 126. 
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finally, add it had bsen in fact so disposed 
Of before the respondent's application was 
made. The order on the latter application 
was, therefore, passed without jurisdiction. 
It is, no doubt, the case that the appellant's 
order permitted her to execute only after 
three days, this suspension being granted to 
enable the respondent to apply. But the 
order is in terms of a final grant of execution 
after that period has expired. It seems to 
me then impossible to regard the appellant’s 


application as still pending, when the re- ° 


spondent’s was made, or to disregard the 
final manner in which the former was dis- 
posed of. To uphold the order under appeal 
by doing so, it will not merely be necessary 
to condone a formal irregularity. A decision 
wil be entailed that the learned Judge's 
first order having become final, he had juris- 
diction to modify it by his second, thongh 
his powers in review had not been invoked, 
and though itis not clear that there were 
valid grounds for invoking them. 

The result of interference with the learned 
Jadge’s order will be unfortunate, since two 
sets of procsedings in execution may be 
necessary and the appellant will have to 
return the greater part of what she recovers. 


This could have been avoided, if either the 


learned Judge had adjourned the disposal 
of the appellant’s application to enable the 
respondent to file hers or if the respondent 
had appealed against or obtained a review of 
the order against her. Andif the respondent 
had appeared in this Court, it might have 
been possible to give time to enable her to 
adopt one of these expedients, if necessary, 
extending the period available for the latter. 
But it does not seem to me that the hardship 
of her case, as it comes before us, would 
justify disregard of the anomaly above refer- 
red to. Iam, therefore, constrained to differ 
from the learned Chief Justice. I would 
allow the appeal, but without costs. No 
order is necessary as to costs before the 
learned Judge, since he made none. 

By TAR Covrt.—The result is, the appeal is 
dismissed. 


Appeal dismissed, 
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Orvit Rererenoe No. 5 or 1918. 
July 29, 1913, 

Present: —Mr. Justice Hartnoll, Offg. 
Chief Judge, Mr. Justice Armond and 
Mr. Justice Twomey. 

In re the Application of CHET PO ros tHe 
REFUND OF STAMP Doty AND Penatry. 

Stamp Act (II of 1899), s. 2 (129) —" Execution? — 
Unsigned document not liable to stamp duty. 

Under section 2 (12) of the Stamp Act, the word 
“execution” means “signature.” 

An instrument which becomes chargeable with 


stamp duty only on being executed is not liable to duty 
until ttis signed. 


The fact that an unsigned document is not liable 


to stamp duty as an erecuted document, does not 


necessarily imply that the document is incomplete 
for the purpose for which it was drawn up. 


Reference made by the Officiating Finan- 
cial Commissioner, Burma, under section 57 
of the Stamp Act. 

Mr. Higinbotham, (Government-Advocate), 
for the Crown. 

JUDGMENT.—The question on which 
the learned Officiating Financial Commis- 
sioner desires a ruling under section 57 of 
the Stamp Actis not precisely formulated in 
the order of reference but may perhaps be 
stated as follows:— 

“Can an unsigned instrument written on 
parabatk be held liable to duty under the 
Indian Stamp Act, 1899?” 

The fact that an instrument is written on 
parabaik or palm leaf is, of course, immaterial. 
"Paper" is defined in the Stamp Act as 
inclading vellum, parchment or any other 
material on which an instrument may be 
written,  ' | 

Before the British annexation, it was 
the universal custom in Upper Burma to 
make all documents without signature. 
Under the Burmese law and practice, signa- 
tures were absolutely unknown. (Ses the 
Upper Burma rulings, 1892-96, Vol. I, p. 
303, and Vol. IT, p. 452.) The English 
practice of affixing signatures has been 
adopted gradually since the annexation, 
but the old custom continued for many years 
and probably persists still in remote parts. 
The document out of which the present 
reference arose is dated 10th Waning Noyon, 
1262 B. E. (21st June 1900). 

A document though not yet executed may 
be an instrument. But as a general rale 
instruments become chargeable with stamp 
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duty only when they are executed (section 
3, Stamp Act). It was held by the Judicial 
Commissioner, Upper Burma, (Mr. Burgess), 
in 1893 (in the first cane cited above) that 
Signature was not necessary for the comple- 
tion or execution of Burmese instruments. 
The custom of the country was to regard them 
as complete without signatare and the Stamp 
Law as it then stood (Indian Stamp Act, 
1879) presented no obstacle to the recogni- 
tion of this practice, for it contained no 
definition of “executed” and “execution,” 
Moreover, under the English law, signature 
was nob essential for the execution of instru- 
ments under seal, though necessary in the 
case of instruments not under seal, (section 
122, Stamp Act, 1891). 

But the present Indian law is different. 
The Indian Stamp Act, 1899, expressly 
defines the words "executed" and "execution" 
ag meaning "signed" and "signature" [section 
2 Q2]. 
made since that Act came into force, t.e., 
since lst July 1899, cannot be treated as 
executed for the purposes of the Stamp law. 

Our answer to the present reference 
is, therefore, as follow3:— 

"As ‘execution’ means ‘signature’ under 
section 2, Indian Stamp Act, 1899, an instru- 
ment which becomes chargeable with stamp 
duty only on being executed is not liable 
to duty until it is-signed," 


In accordance with the universal custom. 


referred to above, formal documents on 
palm leaf and parabaik have hitherto been 
treated by the Courts in Upper Burma as 
completed document and admitted in evidence 
as such though they are not signed. Our 
decision that these unsigned documents are 
not liable to stamp duty does not necessarily 
imply that they must henceforward be regard- 
ed asincomplete. The effect of the present 
decision is only that the Courts cannot refuse 
to admit any such document in evidence 
merely on the ground that it is uustamped. 


Unsigned Burmese instruments . 
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MADRAS HIGH COUR'& 
APPEAL Against ORDER No. 229 or 1912, 
November 21, 1913. 

Present: —Mr. Justice Sadasiva Aiyar and 
Mr, Justice Spencer. 
PALANIANDI PILLAI AND ANOTHER — 
PLAINTIFF3 — APPELLANTS 
versus 
PAPATHI AMMAL AND OTHERS— 


DErFzSNDANTS— RESPONDENTS. 

Limitation Act (IX of 1908), s. "7— Application for 
execution of decree—Members of joint Hindu family 
decree-holders-- Managing member major and the rest 
minors —Major can give discharge—Limitation period 
not extended in favour of minors—Civil Procedure 
Code (Act V of 1908), O. X XIII, v. 1 (3). 

Whore a docree was in favour of a joint Hindu 
family and the managing member, a major, was in a 
position to give a discharge without the concurrence 
of the other members, the minority of the latter will 
not extend the period of limitation allowed for the 
execution of tho decree. 

Order XXIII, rule 1 (8°, Civil Procedure Code, . 
does not apply to exeoution proceedings. 

Periasami v. Krishna Ayyan, 25 M. 431; 12 M. L. J, 
166 (F. B.}, distinguished. : 


Appeal against the order of the District 
Oourt of Trichincpoly, dated the 2nd July 
1912, in Exeeution Petition Revision No. 8 
of 1912, in Original Suit No. 93 of 1905. 

Mr. T. Narasimha Aiyangar, for the Ap- 
pellant:—In this case, the District Court 
was entirely wrong in holding that the 
execution of the decree was not barred. The 
decision relied on by the District Judge, 
Pertasami v. Krishna Ayyan(1), was under the 
old Limitation Act. In the present Limitation 
Act, sections 7 and 8 contain also the words 
“an application for the execution of decree,” 
The effect of this is minority of some of the 
members will not extend the pariod of limi- 
tation allowed for the execution of the 
decree. 

(2) There is no doubt, that the managing 
member of a joint Hindu family can give 
discharge so as to bind all the members. 

Mr. M. Govinda Rajulu, for the Respond- 
ents:—In this case, the major brother and the 
minors became divided-iu-interest, The major 
cannot, therefore, give a discharge, so as to 
pind the minors. 

JUDGMENT.—The learned District 
Judge’s view that the present execution ap- 
plication is barred by the petitioners’ having 
withdrawn their previous application with- 
out liberty is erroneous. [See Order XXIII 


(1) 25 M. 431; 12 M. L. J, 166 (F. B.). 
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rule 4, of the Code of the Civil Procedure, 
which shows that Order XXIII, rule 1 clause 
(3), of the Code of the Civil Procadure does 
not apply to proceedings in execution). 

As regards 
Pertasami v. Krishna Ayyin (1), relied on 


by the learned District Judge, was decided . 


on the wording of. sections 7 and 8 of the old 
Indian Limitation Act (XV of 1877). 
The new Indian Limitation Act. (IX of 
1908), section 7, which corresponds to the 
old Limitation Act, section 8, enacts that 
when one of several persons jointly entitled 
to make an application for execution is under 
disability and when a discharge can be given 
without his concurrence, time will run 
against all. But it would be otherwise if 
such discharge could not be given without his 
concurrence. The old section 8 did not 
apply to execution petitions, and hence the 
observation in Perzasawm: v. Krishna Ayyan 
(1), based onthe absence of any reference 
to execution applications in section 8 of tae 
old Act, are no longer relevant in considering 
the question of limitation as applicable to 
execution applications, 


In the present case, if the eldest son (the. 


eldest brother of the appellants) was the 
managing member of an undivided family 
consisting of himself and his minor brothers, 
he could give such discharge without their 
concurrence. But the execution application 
seems to allege that he and the minors and 
their father had all become divided, and 
hence that the minors are entitled to a two- 
thirds share apart from their divided eldest 
brother. It may be (as the respondents’ 
Vakil contends) that this allegation is an 
after-thought, intended to get over the bar of 
limitation, the previous execution application 


having been withdrawn after the ‘plea of ` 


"limitation was put forward against it. Bat 
the Districé Judge ought to have inquired 
into the question whether the eldest brother 
could have given a discharge in respect of 
the interest of the appellants also and then 
arrived at z decision on the question of limi- 
tation. 


We, therefore, seb aside the order of the 
learned District Judge and remand the case 
for fresh disposal with reference to the 
above observations. We would suggest that 
the lower Oourt might, before the inquiry, 
call for a written statement from the peti- 


the question of limitation, , 


tioners as to the dates and details of the 
alleged partition between themselves and 
their father and how the appellants are en. 
titled to a two-thirds share and whether 
they are entitled to that two-thirds share 
jointly or in equal moieties separately, 
whether the division was by metes and 


- bounds and so on. 


Costs hitherto incurred will be costs in the 
cause. 





LOWER BURMA CHIEF COURT. 

Crviu Revision Peritions Nos. 147 AND 
148 or 1911. 
May 26, 1913. 

Present: —Mr. Justice Twomey. 
SANA EMAN SAIB-—APPeLICANT 
VETSUS 
MOOMA ENA MAHOMED MEERA SAIB 


AND OTHERS—RESPONDENTS, 

Paper Currency Act (II of 1910), s. 26—' Promis. 
sory-note payable to bearer on demand"—Indorsement 
in blank, 

It is not an infringement of the Papor Currency Aob 
to indorse & promissory-note in blank. The prohibi. 
tion contained in section 26 of the Ach does not exe 
tend to indorsementa in blank, 

A promissory-note, payable to a specified person, 
or order, does not, by an indorsement in blank, be. 
come a “promissory-note payable to bearer on de. 
mand.” 

Maung Po Tha v. L. D' Attaides, 8 Ind. Cas. 962; 5 L, 
B. R. 191; 3 Bur. L. T. 123 aud Jetha Perkha v. Ram» 
chandra Vithoba, 16 B. 689 at p. 698, referred to, 

Mr. Brown, for the Ápplicant. 


Mr. M. Auzam, for the Respondents. 


JUDGMENT,—In these cases, Civil Reyi- 
sion Cases Nos, 147 and 148 of 1911, the only 
question for decision is whether itis an 
infringement of the Indian Paper Currency 
Act to indorse a promissory-note in blank. 
The District Court of Amherst has held in 
Suit No. 164 of 1910 that a person who 
gets a promissory-note payable on demand to 
himself or order and indorses it in blank 


makes out a promissory-note payable to 
bearer on demand. A person who males 


a promissory-note payable to bearer on 
demand infringes the provisions of section 
26, Indian Paper Currrency Act, 1910, 
(corresponding to section 24 of the Indiau 
Paper Currency Act, 1905). The learned 
Judge, following the ruling in Maung Po Tha 
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v. L. D'Attardes (1), held that the promissory- 
notes sued upon in the present cases embodied 
contracts forbidden by law and consequently 
that the plaintiff e»uld not recover on them. 
The judgment of the learned Judge was 
passed in a case in the District Court, in 
which the same question arose, but it was 
made applicable to the cases now under 
revision, which are two Small Cause Court 
cases between the same parties as in the 
District Court case. 

I can find no authority for the learned 
Judge’s view that the plaintiff by indorsing 
the notes in blank “made” promissory-notes 
payable to bearer on damand. It appears to 
me that when a promissory-note is drawn 
up, signed and delivered to the payee, it is 
"made" oncs and for all and a subsequent 
indorsement is no part of the "making." If 
the Legislature intended to prohibit indorse- 
ments in blank, it may be  pre- 
sumed that the intention would have been 
clearly expressed in the section of the Paper 
Currency Act referred toabove. The District 
Judge, in support of his view, quotes section 
8 (3) of the English Bills of Exchange Act 
(1882), which defines a bill payable to 
bearer so as to include a bill on which the 
only or the last indorsement is in blank. 
Before that Act was passed, a bill payable 
to bearer did not include a bill indorsed iu 
blank, It required an express provision of 
law to’ bring about this change in England 
and I think that an express provision of law 
would be necessary for the same purpose in 
India. The Bombay ease, Jetha Parkha v. 
Ramchandra Vithoba (2), is also relied upon. 
Mr. Justice Farran in that case gave ib as his 
opinion that the section of the Indian Paper 
Currency Act embraces not only a promissory- 
note which is expressed to be, but also one 
which in legal effect is payable to bearer 
on demand. I think the learned Judge 
was only contemplating cases in which the 
wording of the promissory-note departs from 
common usage. In such cases the document 
as drawn or made has tobe construed and 


its legal effect determined. There is nothing . 


in the Bombsy case to suggest that 
the prohibition in section 26 of the Indian 
Paper Ourrency Act extends to indorsements 
in blank. 


(1) 8 Ind, Cas, 962; 5 L. B.R. 191; 3 Bur. L. T. 123, 
(2)16 B.689 at p. 696. 
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I, therefore, decide that the construction 
which the District Court has pit upon the 


section 18 incorrect. 
» D X * x $% 





CALOUTTA HIGH COURT. 
REGULAR Orvik Appears Nos, 291, 299 AND 
301 or 1895. 

June 18, 1897. 

Present: —Sir Francis Maclean, Kr., Chief 
Justice, and Mr. Justice G. D. 
Bannerjee. 

AMRITA LAL BASACK AND ANOPHER— 
PLAINTIFF3—ÜLAIMANTS — APPELLANTS 
VETSUS 
Tae SECRETARY or STATE For 
INDIA in COUNCIL —Deranpant— 


l RESPONDENT., 

Land  aequisition— Compensation —Market-value of 
basti land —Principles of assessment of value —Recog- 
nised mode —'Iaking average of prices at recent sales — 
Lang Acquisition Act (I of 1894), s. 23. 

Per Maclean, C. J.: 

In order to ascertain the market-value of pro- 
perty ata certain time, ib is an indicium and a valuable 
indicium as to the value of the property to ascertain 
what prices have been recently obtained for lands 
more or less similarly situated in the same neighbour- 
hood Bab the ciroumstances in each case under 
which the purchases are made must be borne in 
mind. Ifthe plot be a small plot, a higher price is 
probably obtained than if it were a large one. The 
precise situation of the land in each case is often 
a matter of very considerable importance as either ' 
enhancing or lowering the price. Again, a particular 
person owning an adjoining property or who has some 
particular object in desiring to acquire some special 
piece of land would be inclined to pay a higher price. 
A smaller price would be given for an undivided 
share with its possible burden of litigation to obtain 
a partition than for an entire property. 


In the case of basti land, in a city like Calcutta, 
the principle of assessing the amount of compensation 
tobe allowed ab so many years’ purchase of the 
rentalis not unsound. If twenty years’ purchase 
be arrived at, after considering the future possibilities 
of the land for building purposes, the situation of the 
land, the fact that it has been opened out by new 
roads, that it is near an open space, and matters of 
that class, it cannot be said that such a” principle of 
Valuation was per se wrong or contrary to law. 

Per Banneriee, J. 

The market-value of land to be acquired should be 
ascertained not according to its present disposition 
but laid ont in the most lucrative and advantageous 
way in which the owner could dispose of it, 

Premchand Burral v. Collector of Calcutta, 2 O. 
108 and In the matter of Land Acquisition Act X 1870; 
Munji Khetsey, 15 B. 279, relied upon. 


N 
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There are three recognised modes of determining 
the market-value: first, by ascertaining the price or 
prices, at which the whole or any parb or parts of 
the land acquired has or have been sold and pur- 
chased in recent years; second, by ascertaining the 
net annual income of the property aud by taking a 
certain number of years’ purchase of that income 
depending upon the nature of that property; and 
third, by ascertaining the price at which the lands 
in the vicinity have been sold and purchased, and 
making all ‘due allowance for situation and the cir- 
cumstances attending each particular sale. 

In the matter of Land Acquisition Act Xof 1870; 
Munji Khetsev, 15 B. 279, relied upon. 

In going by averages, that is, in adopting the third 
mode mentioned above, the exceptional instances 
should always be excladed from the computation. 
The only instances to be taken into consideration are 
those that are as similar as possible to the one under 
consideration, similar not only in point of site but 
also as regards all other intended circumstances. 


Appeal from the decree of the District 
Judge of 24.Pergannas,dated July 25th 11895. 

Dr. Rash Behary Ghosh, and Babu Mohan 
. Ohand Mitter, Mr. Allan, Babus Upendra Lal 
Mukherjt and Amulya Oharan Banerji, for the 
Appellants. 

Mr. Jackson and Babu Ram Onaran Mitra, 
` Senior Government Pleader, for the Respond- 
ent. ` : 


JUDGMENT. 


MaACLEAN, C. J.—These are three appeals 
from the decision of the District Judge of the 
Zá-Perganuahs, arising out of certain claims 
made by the appellants in respect of pro- 
perty taxen compulsorily by the Government 
under the provisions of the Land Acquisition 
Act. * 

The appellants in these cases are the 
owners of all the shares of the property A-1, 
A, Band O delineated upon Mr. Contwell’s 
plan, which has been so mach referred to 
during the course of the argument, with the 
exception of one who has not appealed. 
As regards plot D upon that plan, the 
owners of that property are also appellants. 
As regards plot E in respect of which also 
an award has baen made by the District 
Judge by way of compensation, there is no 
appeal. . 

The property was taken for the purpose of 
enlarging Marcus Square to the westwards. 
The proceedings commenced in 1894, and 
in 1895 the matter eame before the Collector 
who awarded the following sums:—in: respect 
of plot A, which has a frontage on Machua 
(Machua Bazar) Street, going back for a 
depth of 30 feet, he gave compensation at 
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the rate of Rs. 1,200 a coita which amounted 
in aggregate to Rs. 4,067-10.8 and in 
respect of the rest of the land which is to 
the north of and bebind plot A, he gave 
compensation at the rate of Rs. 900 a cotta, 
which in the aggregate amounted to 
Rs. 40,160-4 and these two sums added 
together make a total of Rs. 44,182-14.8 
and adding to that the statutory allowance 
at the rate of 15 per cent, the total com- 
pensation awarded to the claimants amount. 
ed to Rs. $0,810 odd. The claimants were 
dissatisfied with this award and the matter 
was referred in the usual way to the District 
Judge who went into the whole matter, 
heard the parties, heard the witnesses and 
confirmed the decision of the Collector. 


For plot A, according to the Collector, the 
2,900 per cotta 
and for plots B and O they claimed 
Rs, 2,000 per cotta; but according to the 
Collector, their claim was not supported by 
any evidence. After the awards had been 
made, the claimants put in various claims 
and these wil be found at page 4 of the 
paper-book in Appeals Nos. 291 and 299, 
which were the appeals first opened, and it 
is noticeable how great was the difference 
in the valuaticn which the parties interested 
in this property put upon it, some of them 
valuing plot A at Rs. 2,000 a cotta, some 
at Rs. 1,775 a cotta and others at Rs. 1,800 
a cotta, whilst in respect of plot B, and O, 
they claimed atthe rate of Rs. 2,000 per 
cotta, Rs. 1,875 per cotta and Rs. 1,400 per 
ectta. It will be seen, therefore, that the 
claims made by the several claimants were 
very divergent and very far in excess of the 
amount awarded by the Collector, and ulti- 
mately approved of by the District Judge, 
At the outset, I cannot avoid saying that the 
claim made by the claimants in this case 
was in the first instance a very exaggerated 
one. 

The principal, in fact the only expert, 
witness called on behalf of the claimants 


_ before the District Judge, in support of this 


claim was a Mr. Contwell. Mr. Contwell 
values the whole of this property at 
Rs. 94,396. He worked it out in this way, 
he puts A-l at Hs. 2,000 per cotta, A at 
Rs. 1,800 a cotta, B at Rs, 1,600 a cotta, O 
at Rs, 1,500 a cotta and E at Rs. 1,400 a 
cotta, 
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In this position of matters, we have to 
consider what is the true market-value of 
those plots of busti land. I have pointed out 
the differencs of view as to value entertained 
by the various claimants, aud I may add, 
instead of the very high figure at which 
Mr. Oontwell has valued the property, when 
the case comes before us and in answer to 
our question, Rs. 1,200 all round per cotta 
is now asked for at the Bar. As I have said 
before, for I do notthink there is any 
conflict in this case as to the principles of 
law applicable to it, we must do our best to 
ascertain what is the trae market-value of 
the property which the Government has 
taken for the purposes of this public 
improvement. 

It is urged by Mr. Allen for some of the 
appellants in this casa that the Secretary of 
State has shown himself flinty hearted in 
the matter and has shown too great zeal in 
trying to reduce the compensation to the 
lowest possible figure and in that sense has 
rather displayed too strong a feeling against 
the claimants, and resisted their claims 
too strongly. But whilst the claimants are 
entitled to the full and fair market-value 
of their property and, by reason of the fact 
that they are compelled to sell, to an 
additional 15 per cent. on the value by way 
of compensation for such forced sale, it 
must equally be remembered that: the 
Government are the guardians of the public 
purse and are bound to see that in pur- 
chasing property under these conditions 
they do not give more than the trne market- 
value of the property they are purchasing. 

With these preliminary observations, the 
question really resolves itself into a mere 
question of fact and what we have to ascer- 
tain to the best of our ability, is what, at 
the time these proceedings were instituted, 


was the true market-value of this property. 


We getsome slight indicium of what that 
value has been by considering what has 
been done in the neighbourhood during the 
last few years in the way of sales and 
purchases of approximately adjoining pro- 
perties. Now let us consider what has been 
done during the last few years in the 
matter of the sale of property in the 
neighbourhood. I refer to these not as a 
etest of the present, but only of the past 
value of such properties. The first sale to 
which our attention has been directed was 


4 
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the sale effected by the Municipality in 1883 
of certain property which was contiguous to 
the property in question in the present suit. 
I may point out in passing thatin these 
sales the purchaser gets an indefeasible title 
which ia a matter of considerable moment. 
But in these sales by the Municipality in 
1883, there was a considerable variation in 
the prices obtained for the land sold. As 
regards the plots immediately or nearly 
contiguous to the land in the present case, 
one of the plots fetched Rs. 550, another 
Rs. 530, and those slightly more to the west 
Hs. 620 and Rs. 660 a cotta and including 
the very high price which was obtained for 
the lands tothe north at the corner of the 
Mittra’s Liane, one gets an average of Rs. 780 
«u cotta for all the plots then sold, including 
the two plots at the corner of the Mittra’s 
Lane, for which sach very larga prices were 
given. As I understand the matter, the 
more northerly plots are nearer to the 
neighbourhood where the private residences 
of Hindu gentlemen are, and plots of land 
are more valuable than in the particular spot 
where the land in suit is situated. I need 
not point out that to base the value upon an 
average of prices ofall the plots is a some. 
what fallacious test. I have stated the 
amount realised for the plots close to these 
now being sold. 

The next indicium we have of the value 
of the property is that afforded by the sale 
which took place of plot D in the year 1884. 
The present owner of that plot purchased it 
in that year. There were, I think, eleven cotías 
in all for five of which they gave at the rate 
of Rs. 500 a cotta and for six of which they 
gave at the rate of Rs. 280 a cotta, which 
gives an average of about Rs. 365 a cotta. 
It was said that the price then was small 
because a portion of it was tank land, and 
that in 1884 the neighbourhood had not been 
developed by the creation of Marcus Square. | 
At any rate, that was the price which the 
owners gave ten years before for plot D, so 
that a plot which ten years ago they bought 
at the rate of Rs. 365 a cotta, they are now 
getting no less an amount than Rs. 900 a 
cotta, a very substantial increase, in fact 
between two or three times the price they 
paid for it. 

I pass from that sale to what took place 
in 1887. In 1887, the acquisition of that 
which is now Marcus Square, which before 
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the square was made, was a tank and, accord- 
ing to the view of the appellant, very dirty 
tank, was contemplated aud various pro- 
perties were taken in the neighbourhood 
for the purpose of acquiring the site and 
if is important to seo what in that year, 
was the price that was fixed as the value 
of the land to be taken. The question 
of the value of such land came eventually 
before this Court, and we mag regard the 
decision of this Court as at least a fair, if not 
binding, indication as to what was then con- 
sidered to be a fair value. The value was 
fixed in this wise, Rs. 900 per cotta was given 
for frontage land and Rs. 600 per cotta for 
land at the back, z.e., non-frontage land, 


I may here incidentally deal with a point 
that was raised at the las& moment, in reply 
by Mr. Allen, namely, that the High Court in 
1887 desided that the claimants were entitled 
to compensation for frontage land at the rate 
of Rs. 900 a cotta not only fora depth of 
30 feet but to a depth of 90 feet going back 
from the road, That point, as I said before, 
was only raised at the last moment in reply; to 
my mind it was unfortunate, if anything 
were intended to be made of the point, that it 
was not made at an earlier stage of the pro- 
ceedings though the omission doubtless was 
due to inadvertence. The respondent, the 
Secretary of State, denies thatin 1887 Rs. 900 
a coita was given for frontage land extending 
back for 90 feet and insists it was only given 
for such land to a depth of 30 feet. So far 
as I can make out from the materials before 
` us if is not shown that this contention of the 
appellants is well-founded. It does not ap- 
pear to have been referred to before the Dis- 
trict Judge and no questions in examination 


or cross-examination appeared to have been. 


directed to it. If it were the case, I cannot 
but think more attention would have been 
given by the appellants to the matter. I 
have referred to this small and somewhat 
incidental matter only to indicate that it 
has not escaped me. In 1887 then, we have 
Rs. 900 per cotta given for the frontage land, 
and Rs. 600 per cotta for that at the back. 
Seven years afterwards, the claimants were 
given Rs. 1,200 for the frontage portion of Al, 
and Rs. 900 forall the rest, which is the 
land at the back. As regards Al, there has 
been an increase in the average prio» of 33$ 
per cent. and in respact of the rest an increase 
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of 50 per cent. in a period of seven years. 
The claimauts say that ib is nob enough. 


We have now to consider the position of 
matters at the time when these proceedings 
were instituted. The neighbourhood admite 
tedly, at any rate upon the evidence, it is 
clear, is not a good neighbourhood. Tb is in- 
habited by low class Mahomedans and rowdy 
work people. The appellants urged strongly 
that, with a view to ascertain the market- 
value of this property at the time in question, 
you must look at the price which property 
in the neighbourhood has been fetching of 
recent years. I quite agree that it is an 
indicium, and a valuable indicium, as to the 
value of the ‘property to ascertain what 
prices have bsen recently obtained for lands 
more or less similarly situated in the same 
neighbourhood. Upon the plan prepared by 
Mr. Contwell, several instances of properties 
which have been sold in the immediate 


. neighbourhood of recent years are shown and 


the prices are given. These purchases may 
be taken to have been proved. Beyond the 
cases referred to on the plan, several other 
properties have been sold during the period 
which aré not shown upon this plan, but the 
sales have been proved inthe Court bslow. 
I do not propose to deal with eash individual 
instance which is shown in this plan, bat I 
have considered the bearing upon this case 
of each of them. I will deal with those upon 
which reliance has been placed by the appel- 
lants. At the same time, I cannot help 
naticing the fact that between 1837 and 
1894 how few sales by private contract of 
property in this neighbourhood appear to 
have taken place. This suggests that at 
present there is no particular demand for 
land in the neighbourhcod. Now although 
the prices obtained for bustee land in the 
neighbourhood under private sales are, doubt- 
less, an indication of the value of the land 
in the neighbourhood, one must bear in mind 
the circumstances in each case under which 
the purchases are made. If the plot be a 
small plot, a higher price is probably ob- 
tained than if it were a large one. Then the 
precise situation of the land in each case is 
often a matter of very considerable import- 
ance, as either euhancing or lowering the 
price. Then again a particular person own- 
ing an adjoining property, or who has some 


- particular object in desiring to acquire some 
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special piece of land, would, doubtless, be 
inclined to pay higher price, perhaps a 
‘fanoy” for it than could be obtained in the 
‘market. Many of the instances shown on 
Mr. Contwell’s plan indicate that prices have 
been obtained of recent years, for plots in 
the neighbourhood much higher than the 
price which has been awarded to the 
claimants in this case: bub some of those 
properties are some distance from the land in 
the present case, many of them are in better 
situations, whilst others appear to have-been 
purchased under special circumstances, 
Of the purchases made in recent years in 
the neighbourhoods, the appellants place the 
greatest reliance in support of their case on 
No. 129 on the plan, which is on the north 
side of the Square, and which was sold 
-in 1885. It is a small plot consisting of 
3 cctías 8 chitéaks of land and it was sold at 
the rate of Rs. 1,087 per coifa. An undivided 
share only was sold and the appellants say, 


and, in my opinion, correctly, that a. smaller. 


price will be given, for an undivided share 
with its possible burden of litigation to obtain 
a partition, than for an entire property. 
Great reliance is placed upon that purchase 
by reason of its contiguity to thó plots in 
question in these proceedings, but the cir- 
eumstances under which that property was 
purchased indicate, ib was quite a small plot, 
.the person who purchased ib was the owner 
of the property immediately upon the other 
side of the road, and he for some reason was 
very anxious to obtain this plot which would 
give him an opening from his own house, 
across the road right away down to the Square, 
Under those circumstances, he has minded to 
give what may almost be called a fancy 
price for it. 

Then, again as regards the two plots in 
Mitter’s Lane about which so much has been 
said, they were sold by the Municipality in 
1883 for the prices which I have named. In 
1885, No. 19, which is a very small piece of 
land, a little more than a cotta in extent, was 
sold for Rs. 1,802 a colita and No. 17 in 1886 
for Rs. 1,400 a cotía. Of these two plots, 
No. 17 was purchased by a prostitute and 
that is a class of purchase which gives but 
little indication of the true value of the pro- 
perty. If the prices given for two plots in 
Mitter’s Lane and for No. 129 ara to be re- 
garded as true indications of the value of 
the property in the neighbourhood, then, if 
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you take the average of these three instances, 
Iadmit that the amount awarded is below 
what it ought to be, but the appellants do 
not venture to put their case as high as that. 

I may pass very quickly over No. 44 
Machuabazar Street, which is to the sonth- 
west of the said Square, and.which was sold 
in 1892 for Rs. 1,791 per coita. That is in 
a much better situation, being nearer to 
College Street. The same observation ap- 
plies to the other plot in Shambhu Chunder 
Chatterjee’s Lane. The facts connected with 
the purchase of this plot go to show that it 
was of a special nature. I do not propose to 
go into all the instances of sales in the 
neighbourhocd referred to and relied upon 
by the appellants. To do so would make 
this judgment of inordinate length but I 
have considered all and each of them. 

On the other side, various instances have 
been adduced on behalf of the Secretary of 
State of purchases in the neighbourhood but 
the one which strikes me mostin point is 
that of alarge piece of land, I think, about 
9l or 32 cottas, on the southwest side of the 
Square, whieh was sold as recently as 1892. 
That sale realized Rs. 784 & cotta. I am 
alluding to the property which haa been re- 
ferred to during the argument as No. 125 
Machuabazar Street. That was sold in 1892, 
and it was the sale of an undivided share, 
and it realized, as I said, at the rate of Rs. 784- 
a cotta, It is urged before us that that 
ought not to be taken as a true indication 
of the value of the property, because it was 
a Registrar’s sale, ard undera Registrar’s 
sale, the price obtainable under a private sale 
cannot be obtained owing to the difficulties ag 
to title which deter purchasers from giving 
the true and full value of the property. 
But bearing al) that in mind, there is a sub- 
stantial difference between Rs. 784 per cotta 
and the price givén in this case, namely, 
Rs. 900 a cotta a difference of nearly Rs. 116 
a cotta—a difference which might be regarded 
a8 an insurance for the risk incident to a 
purchase under a Registrar’s sale. In that 
ease also, I may point out that it was an 
undivided half share and not the entire 
property that was sold and the situation of 
that property is very similar to the pre. 
sent, whilst the quantities sold are not very 
dissimilar, ‘They were both large pieces of 
land. Mr. Allen has very thoughtfully 
and yery usefully prepared, not as evidence 
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in the ease, but, if I may use the 
expression, as parb of his argument reduced 
into print, a table of averages, showing the 
average rate per cotta arrived at by different 
modes of calculation in regard to properties 


which have been sold during the last tew 


years in the immediate neighbourhood. I 
think the average most favourable and the 
fairest to the appellants is that under head- 
ing Al. That relates to sales since 1889 
only, that is, after the acquisition of Marens 
Square and gives the average, taking the 
prices realised by private sales and auction 
sales, and the values allowed by awards. It 
was not seriously contested, however. that wa 
must eliminate from that list three or four 
cases which were s> exceptionalin their cir- 
cumstances, as not to fairly indicate the true 
market-value of the plots they refer to. 
Those which may fairly be struck out are 
Nos. 1, 2,5 and 14 of the table prepared by 
Mr. Allen (Table Al), and if we eliminate 
these and take the average of the remainder 
in that table, we find the result to be, that 
the average price per cotta comes to Rs. 923, 
and the average price upon the basis of the 
Collector’s award, subsequently confirmed by 
the District Judge, works out at Rs. 990. 
The difference then is very small and may 
fairly be accounted for by the consideration 
that Table Al of averages isin relation to 
sales in small plots for which admittedly 
higher prises are generally given. 

Averages, I admit, are of tena fallacious test 
but I have referred to these in this case as 
the appellants utiliza them in support of their 
arguments. It is easy to raise the average 
by throwing in one or two purchases: made at 
high prices under special circumstances or, on 
the other hand, to lower it by only taking 
properties which have been sold during a 
given period at low prices. But looking at 
this case as a whole, looking at the prices 
which obtained for No. 125 Machuabazar 
Street so recently as 1892 and at the other 
` instances which are included in Table AI of 
averages and accepting the test of that table 
as an indication- of value as evidenced by 
, preceding sales, can we say that, as a matter 
of fact, the fair market-value for this land has 
not been givenP I have already pointed out 
the great increase in valuein seven years, 
between 1837 and 1894. Itis urged, how- 
ever, that the evidence of the principal 
witness for the Secretary of: State, Hari 
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Charan Pal, ought not to be relied upon, be: 
cause he has made no allowance for improve- 
ments by the opening out of new roads, 
has made no allowance for the proximity 
of the Square, and has not taken into con. 
sideration the prices paid for land purchased 
in the neighbourhood, But -that witness 
worked his amount of compensation money 
out in this way. He tells us how bustee land 
is valued and his statement is not challenged 
by the appellant’s witnesses. He gave the 
highest number of years’ purchase of the 
rental less certain deductions. , It was urged 
before us, that in the case of bustee lands, in 
the heart of a great city, that was a wrong 
method for arriving at the value and that he 
ought not to have assessed the value upon 
that footing. To’ my mind that contention 
puts the case too high. I am not prepared 
to say that in the case of bustee land in a 
city like Calcutta, the principle of assessing 
the amount of compensation to be allowed 
at.so many years’ purchase of the rental is 
unsound. So much must depend upon the 
number of years’ purchase’ that is given. 
According to the evidence in this case and 
that has not been challenged, the, Govern- 
ment Engineer says it ranges from sixteen to 
twenty years’ purchase. If the twenty years’ 
purchase be arrived at, after considering the 
future possibilities of the land for building 


' purposes, an element very hard to eliminate 


in ‘the case ofland in the centre of a large 
city, the situation of the land, the fact that it 
has been opened out by new roads, that ib is 
near an open space, and matters of that class, 
it- would, I think, bo difficult to say that 
such a principle of valuation was per se 
wrong or contrary to law. As the Engineer 
in this case has given the maximum number 
of years’ purchase, 16 is not unreasonable to 
suppose that he did take these elements into 
his consideration. No doubt he does not 
regard the land as snitable for building sites 
and. upon that point [ may notice that there 
would appear to have been very title build- 
ing in the neighbourhood of recent years. 
But when ons remembers that between 1887 
and L894, a period of only seven years, fifty 
per cent. has been added to the price of the 
bulk of the land and thirty-three and a. 
half per cent. to the price of the small 
plot of frontage land, one naturally asks in 
respect of what has that increases been grant- 


‘ed. The answer to my mind is this, that the 
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increase has been caused by those very reasons 
- to which the appellants advert, namely, the 
opening of the Square space, the making of 
new road and so forth and that it is in res- 
pect of these matters, that the enhanced 
value of an extra fifty per cent. and thirty- 
three per cent. has been allowed. 

Tt seems to me then that whether one looks 
at the case from the footing of the table of 
averages Al or from the footing of so many 
years’ purchase of the rental value or from 
the footing of the price for the very similar 
class of property purchased in 1892, the 
result is that the vendors have obtained the 
fair and the full market-value for their pro- 
perty. Looking then at tbe evidence as a 
whole and giving all weight to the arguments 
that have been addressed to us on behalf 
of the claimants, in my opinion, we are not 
justified in disturbing the conclusion at which 
the District Judge arrived. The appeal must 
be dismissed with costs but only one, hearing 
. feo in the three appeals will be allowed to 
the respondent. 

BANERJEE, J.—Í agree with the learned 
Chief Justice in thinking that these appeals 
‘should be dismissed with costs. The ques- 
tion raised in them is, what is the proper 
amount of compensation to be awarded to 
the claimants for the lands acquired by the 
Government ? 


There is not much difficulty in ascertain- 
ing the principles upon which the amount 
of compensation to be awarded in such cases 
is to be determined. The real difficulty lies 
in applying those principles to each parti- 
cular case. The law, section 23 of Act I of 
1894, requires the Court in determining the 
amount of compensation to ba awarded for 
the land acquired, to take into consideration 
the market-value of the land at the date of 
the publication of the declaration relating 
thereto. And the market-value of the lands, 
as has been explained in the cases of Prem- 
chand Burral v. Collector of Oaloutta (1) 
and In ihe matter of Land Acquisition Act X of 
1870, Munji Khetsey (2), should be ascer- 
tained “not according to its present disposi. 
tion, but laid out in the most lucrative and 
advantageous way in. which the owners 
conld dispose of it,” 

Now, as pointed out in the latter of the two 


(1) 2 €. 103. 
` -(2) 15 B. 279. 


. May be arrived at. 
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cases just referred to, there are three recog- 
nized modes of determining the market-values, 
first, by ascertaining the price or prices at 
which the whole or any part or parts of the 
land acquired has or haye been sold and 
purchased in recent years; second, by ascer- 
taining the net annual income of the pro- 
perty and by. taking a certain number of 
years’ purchase of that income, depending. 
upon the nature of the property; and 
third, by ascertaining the price at which 
the lands in the vicinity have been sold 
and purchased, and making all due allow- 
anos for situation and. the sircumstances 
attending each particular sale. Bat in the 
present case, although it is in evidence that a 
part of the landin dispute was bought by 
the claimants fora certain price, yet con- 
sidering that that purchase was made some 
years agoand considering that there has 
been a change in the aspect of that part of 
the locality by reason of the opening ofa 
Square in the immediate ueighbourhood, I ' 
do not think a reference to the prices for. 
which the land was bought by the claimants 
would give any safe basis for the determina. 
tion of its present market-value. It has been 
said that it may be adoptel as atest and 
that by allowing a fair percentage for the 
increase in the value of the property in 
the neighbourhood, the proper market-value 
But there are so many 
different and almost incalculable elements 
that must enter into a computation of the 
value in this method that I do not think it 
would be safe to adopt it as a basis. Then 
as regards the second method, no doubt, in 
general that would be a very sound basis to go 
upon but, as was observed in Im the matter 
of Land Acquisition Act X of 1870, Munji 
Kheisey (2):—"]n the case of land in the 
vicinity of a town where building is going 
on, it would be unjust toadopt the second 
of the above methods, if there is & fair 
probability of the owner being. able, owing 
to its situation, to sell or lease his, land 
for building purposes.” But although it 
would not be safe here to adopt this mode 
as the basis of the calculation, I do not 
think there can be any objection to its. 
being resorted to with the view of testing 
the value as ascertained by the third method 
that is, by adopting as a basis of valuation, 
the prices at which lands in the vicinity 
have been selling in recent years after 


- 
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making due allowance for situation and for 
the circumstances attending each sale. A 
large number of instances have been adduced 
by the claimants and by the Collector in 
which land has been sold by private sale and 
public auction and also instances in which 
the value of the land has been ascertained 
by Courts of Justice under circumstances 
somewhat similar to those of the present case 
and we were asked to adopt certain averages 
of the prices paid or assessed per cotta of 
land. Now in going by averages of this sort, 
one must bear in mind that the exceptional 
instances should always be excluded from the 
computation as they may have the effect 
eitber of unduly raising or unduly lowering 
the average price. The only instances we 
can go by are instances that are as similar 
as possible to the one under consideration, 
similar not only in point of site but also as 
regards all other attendant circumstances. 
Having regard to the observation just made, 
I think we must exclude No, 44 Machuabazar 
Street as being exceptional by reason of site; 
Nos. 142 and 143 for the same reason; No. 17 
and No. 19 Mitter’s Lane on account of the 
smallness of quantity and the exceptional 
circumstances under which the purchases 
were made; and No. 86 Chatterjee’s Lane by 
reason of the site, Hxciuding these instances 
and confining our attention to the remaining 
instances that occurred since, 1887, 2. e., after 
the improvement effected by the opening of 
the Square had taken place, we find that 
the average is not higher than Rs. 923, 
which is practically the same as the average 
of the price awarded by the Collector in 
this ease and found by the Court below. 
The ‘average’ test, therefore, applied with 
the precautions to which I have adverted, 
fails to show that the compensation awarded 
in this case has not been what it ought to 


be. 


We were asked to assess the value of the 
land in dispute in this case, with reference to 
the sale of No. 129 Machuabazar Street as 
being an instance of the sale of a plot of laud 
which is very similar to the plots which have 
been acquired by the Government, and it 
was urged that if there were any points of 
difference, they were really in favour of the 
claimants, for it was said that what was pur- 
chased in the case was not. the entire plot 
but an undivided share in the plot, and that 
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this plob was situated more in the interior 
than the plots now under consideration which 
border & very much broader road, namely, 
Machuabazar Street, whereas No. 129 borders 
on a comparatively narrow lane. 

At the first sight, this argument seemed 
to me plausible, and I felt inclined to attach 
some weight toit,and to hold that the ap- 
pellants were entitled to a little more than 
what was allowed by the Court below; but a 
more careful examination of the evidense 
shows that the instance relied upon was of 
an exceptional nature. There the ‘land, in 
the first place, was very small in quantity. 
Then in the second place, the purchaser was 
a very wealthy man and had property in the 
immediate neighbourhood, that is, on the 
opposite of the lane separating the plot No. 
129 from his own property, and that property 
was his dwelling-house or rather land, ad. 
joining his dwelling house. These cireum- 
stances to my mind indicate that that was 
an exceptional instauca and should not be 
adopted as a basis, especially when the tests 
afforded by taking the average of the prices 
paid ata large number of sales and also by 
taking the income of the property as the 
basis, both go against the appellant’s con- 
tention. 


When, therefore, we find that the instances 
in which the prices fetched were above the 
award in this case, were of an exceptional 
nature, and when, on the other hand, we find 
that there were other instances in which 
the prices fetched were much below what has 
been awarded in this case being some in- 
stances so low as Rs. 700 per cotta whereas 
in this case what has been awarded ig 
Rs. 900 per coffa, I find it very difficult to 
say that the price awardedis nota fair 
price. 

In regard to the contention that the 
opening of the Square in the immediate 
neighbourhood of the land in dispute has made 
it more fit for building purposes than it was 
before, Í may observe that though this is so 
and though there was a prospect of the 
owners being able to sell this land in small 
plots, it must not be forgotten that that pros- 
pect, as the evidence goes to show, was very 


remote. The circumstance, to which I advert 
and to which the learned Chief Justice has 
already adverted, is this that the 


number of instances of purchase and sale of 
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land in the neighbourhood has been very 
small in the course of the last ten years over 
which the evidence adduced in the case 
ranges, and I may also add that though the 
opening of the Square has served to improve 
the sanitary condition of the locality, still the 
neighbourhood, as the evidence shows, is not 
considered to be desirable for residential 
purposes. 

Towards the close of the arean a point 
was raised, víz., that the higher price of 
Rs. 1,200 per cotta ought to have been award- 
ed not merely for lands 30 feet deep from the 
main road ‘as has been done, but for land 
90 feet deep as was done in the case 
referred to in the judgment, wisa, the 
land acquisition case arising upon the 
acquisition of land for the purpose of opening 
Marens Square. Notwithstanding thelatestage 
at which the argument was raised if it had 
been sustained by evidence, I should not have 
felt any hesitation in giving effect to it. Bat 
Ido not find any evidence on the record to 
substantiate it. It was disputed on the 
other side and there is nothing to show that 
the higher price was awarded for land of 
any depth exceeding 30 feet. If I could be sure 
that the amount to which the appellants are 
entitled ought to exceed that awardod by the 
Court below by any amount however small, I 
should not have thought that the mere small- 
ness of the amount was any ground for our 
not awarding it. - But can it be said that we 
are sure that the amount to be awarded ought 
to exceed that which has been awarded by 
this or that amount? If we cannot feel sure 
on the evidence that the appellants are en- 
titled to anything in excess of what has been 
awarded, ouronly course is to affirm the 
judgment of the Court below and dismiss 
these appeals with costs. 


Appeals dismissed. 
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CALCUTTA HIGH COURT. 
Seconp Civin APPBAL No, 2910 ow 1909. 
May 16, 1913. 
Present:—Justice Sir Ashutosh Mookerjee, 
KT., and Mr, Justice Beachcroft. 
AKHIL PRODHAN-—PLAINTIFF— 
APPELLANT 
versus 


MANMATHA NATH KAR AND OTHERS— 


DEFENDANTS —RESPONDENTS. 

Limitation—Specific performance —Swuit for declara- 
tion of title and confirmation of possession with prayer 
for execution of document, whether suit for specific per- 
jormance — Fraud —Fraudulent — iramsfer—JF'raud not 
effected — Title to protection in Court—Oivil Procedure 
Code (Act XIV of 1882), s. 817, whether applicable to 
fictitious suit, fictitious decree and fictitiows sale in 
ezecution. 

The plaintiff executed a fictitious conveyance, with- 
out receiving any consideration, in respect of his hold. 
ing, in favour of J. witha view to protect himself from 
aggression on the part of his landlord, the defendant. 
Ho found sometime after that J. was unfaithful and 
so to protect himself against J., he induced his landlord 
to institute a fictitious suib for rent against him. That 
suit was decreed; the landlord took out execution of 
the decree and purchased the holding, Possession was 
formally delivered to the landlord but as a matter of 
fact the plaintiff himself continued in occupation of the 
land, In 1906, the landlord turned against the plaintiff 
who, in 1907, commenced this suit for a declaration that . 
the entire proceedings in the rent suit were fictitious 
and thatthe landlord, defendant, did not acquire any 
title on the basis of his purchase at the execution sale, 
The plaintiff alleged that the defendant had agreed to 
execute a release of the holding and in the plaint he 
asked also for a acres for execution of such release 
by the defendant: 

Held,—(1) that the suit was in essence ono for 
declaration of title to land and for confirmation of 
possession, and not one for specific performance of a 
contract, and the suit was amply in time, being com- 
menced in 1907, upon the cause of action on account 
of the defendant turning against the plainjiff in 1906; 

(2) that as J. did not pay any consideration for the 
conveyance in his favour, he could not be said to 
have been defrauded; 

(3) that the contract of the plaintiff was nob such 
as to disentitle him to relief in a Court of Equity; 

(4) that the suit was not barred by section 317, 
Civil Procedure Code, 1882. 

"To enable a fraudulent confederate to retain pro- 
perty transferred to him in order to effect a fraud, 
the contemplated fraud must be effected, when and 
when alone dues the fraudulent grantor or giver lose 
the right to claim the aid of the law to recover the 
property he has parted with. 

Jadu Nath Poddar v. Rup Lal Poddar? 83 O. 967 at 
978; 40.L. J. 22, 10. C. W. N. 650 and Petherpermal 
Chetty v. Servai Muniandy Servai 35 C. 551; TOL. J. 
528; 85 I. A. 98; 12 O. W. N. 662; 6 A. L, J. 290; 10 
Bom. L. R. 590; 18 M. L. J. 277; 4 M. L. T. 12; 4 L, 
B. Re 266; 14 Bur. L., R. 108, followed. 

Section 317 of the Civil Proeedure Code of 1882 
contem plates a real sale in execution of a real decree ina 
real suit and cannot haveany application to a fictitious 
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. suitin which a fictitious decree was made and a 


fictitious sgle held in execution of that decree. 
Earl of Bandon v. Henry Becher, 8 Ol. & F. 479 at 
- p.511; 9 Bligh (x. s.) 582, 6 Eng. Bep. 1517 at p. 
1529 and Radha Madhav v. Kalpataru Roy, 16 Ind. Cas. 
811; 17 C. L. J. 209 at p. 212, referred to. 
. Appeal. from the decree of the District 
Judge of Midnapuz, dated the 8rd September 
1909, reversing that of the Subordinate Judge 
of Midnapur, dated the 3lst July 1908. 
Babus Ram  Ohandra Mazumdar and 
Manmatha Nath Mukeriee, fov the Appellant. 


Babus Dwarka Nath Ohakravarty, Surendra , 


Nath Das Gupta and Babu Sasadhar Roy for 
Babu Surendra Nath Roy, for the Respondents. 

JUDGMENT.—This is an appeal by the 
plaintiff in a suit for declaration that the 
proceedings in a rent suit brought against 
him by the first and second defendants were 
fictitious and have not affected his title to 
the lands mentioned in the schedule to 
the plaint, and also for confirmation of 
possession of those lands. The circumstances 
under which the plaintiff seeks relief are 
not now in controversy. The subject- 
matter of litigation was held by the plaintiff 
under the Kar defendants as a tenant. In 
1894, his landlord sued to eject him on 
the allegation that he was a trespasser. 
This suit was dismissed by the Court of first 
instance and that decree was ultimately 
affirmed, on appeal, by this Court on the 
20th July 1897. In this litigation, the 
plaintiff was assisted by the Jana defendants 

Accordingly, in 1898, he executed fictitious 
conveyances in their favour with a view 
to protect himself from further aggression 
on the part of the Kars. In 1899, he found 
that the Janas were unfaithful, and so to 
protect himself against the Janas, he induced 
his landlord to intsitute a fictitious suit 
for rent, That suit was decreed on the 
7th November 1899. The Kars took ont 
execution of this decree. The Janas 
thereupon preferred a claim which we 
_ disallowed on the 20th January 1900. The 
decree was subsequently executed and at 
the sale which followed, the Kars purchased 
the holding on the 19th March 1900. The 
plaintiff alleges that possession was formally 
delivered to the Kars on the 5th July 
1900. Asa matteer of fact, he himself has 
ever siuce continued in occupation of the land. 
On the 10th April 1900, the Janas sued the 
plaintiff and the Kars for declaration of 
their title on the basis of their conveyances; 


INDIAN CASES. 


87 


but, on the 28rd July 1900, this suit was 
withdrawn. In 1906, the Kars turned 
against the plaintiff, aud with the help of 
the Police took away by force the crops 
raised by him. On the 15th March 1907, 
the plaintiff commenced this suit for 
declaration that the entire proceedings in 
the rent suit ot 1899 were fictitious 
and that the Kars did not acquire any title 
on the basis of their purchase at the 
execution sale. The Court of first instance 
found in favour of the plaintiff and made 
a decree in accordance with the prayer in 
the plaint. Upon appeal, that decree has been 
set aside by the District Judge on the ground 
that asthe plaintiff enteredinto this fraudulent 
arrangement with the Kars with a view to 
defraud the Janas, he is not entitled to 
any relief in e Court of Equity. The District 
Judge has further found that the suit is in 
essence a suit forspecific performance of a 
contract and is, consequently, barred by limita- 
tion. On the present appeal, the decision of 
the District Judge has been assailed on two 
grounds, namely, first, that the suit is not 
barred by limitation, and, secondly, that the 
conduct of the plaintiff has not been such as to 
disentitle him to relief in a Court of Equity. 
These points have been controverted on behalf 
of the Kar defendants, who have further urged 
that the suit is barred under section 317 of 
the Code of Civil Procedure of 1882. In 
our opinion, the decree of the District Judge 
cannot be supported. 

In so far as the first ground is concerned, 
no question of limitation arises in this casa, 
The suit is not one for specific performance 
of a contract. No doubt, the plaintiff alleged 
that the Kar defendants had agread to execate 
a release and in the prayer clause of the plaint 
he asked for a decree for execution of such re- 
lease by the Kars. But the suit'is in essence one 
for declaration of title to land and for con- 
firmation of possession. The plaintiff seeks a 
declaration that the proceedings in the rent suit 
were fictitious and did not operate to affect his 
title in any manner; he also prays for confirma- 
tion of possession. As the Kars turned against 
the plaintiff and took away the crops grown 
by him in November 1906, and the suit was 
commenced en the 15th March 1907, it is 
amply intime. We hold accordingly that 
the suit is not barred by limitation. 

ín so far as the second ground is concerned, 
ibis clear that the plaintiff is not disentitled 
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to relief ina Courtof Equity. It may be 
conceded that the fictitious suit for rent was 
instituted against him by the Kars at his 
instance with a view to make it impossible 
for the Janas to assert their claim under the 
conveyances. But the Janas cannot be said 
to have been defrauded unless it is established 
that they had a valid title. Upon this point, 
the Court of first instance found that the 
Janas who are said to have been defrauded 
paid no consideration fer the conveyances in 
their favour; in other words, thatthe convey- 
ances were fictitious documents which had 
been -executed by the plaintiff with a view to 
protect himself from any invasion of his rights 
by the Kars. Under these circumstances, 
it is impossible to maintain the view that the 
Janas were defrauded. On behalf of the 
Kars, we have been pressed to ramand the 
case for consideration of the question whether 
the Janas had any subsisting title; but we 
cannot accede to this request. It is plain 
from the grounds of appeal taken by the 
Kars before the District Judge that the find- 
ings of the Court of first instance upon this 
question were notspecifically assailed, and it is 
clear that if the point had been argued before 
the District Judge, there would have been 
a discussion of the evidence on this point in 
the judgment: It appears to have been as- 
sumed before the District Judge that 


the danas were defrauded, because the 
effect of the execution sale was to 
make it impossible for the  Janas to 


assert their title. But it appears to have 
been overlooked that if they had no real title 
to the property, they could not be defrauded. 
The case thus falls within the principle of the 
decision of this Court in Jadu Nath Poddar v. 
Rup Lal Poddar (1) and of the Judicial Com- 
mittee in Petherpermal Uhetty v. Serva? Muni- 
andy Serva: (2) , namely, that to enable a fraudu- 
lent confederate to retain property transfer- 
red to himin order to effect a fraud, the con- 
templated fraud must be effected, when and 
when alone does the fraudulent grantor or 
giver lose the right to claim the aid of the law 
to recover the property he has parted with. 
The plaintiff is, consequently, not disentitled 
to protection in a Court of Equity. 


(1) 88 C. 967 at 978; 40. D, J, 22; 100. W. N. 650. 

(2) 35 C, 551; 7 C. L. J. 628; 35 1. A. 98; 12 C, W. 
N, 562; 5 A. L. J. 290; 10 Bom. L, B. 590; 18 M. L. J. 
277; 4 M. L. T. 12; 4 L. B. R. 266; 14 Bur. L. R. 108. 
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The only other point which rejues con- 
sideration is whether the suit is barged under 
the provisions of section 317 of the Code of 
1882. That section provides that no suit 
shall be maintained against a certified pur- 
chaser on the ground that the purchase was 
made on behalf of any other person or on 
behalf of a man through whom such other 
person claims. The case before us is nob a 
suit of this description. Section 317 con- 
templates a real sale in execution of a real 
decree in a real suit. Here, we find a fictitious 
suit for rent in which there was no controversy 
between the parties. In that fictitious 
suit, a fictitious decree was made and the sale 
held in execution of that decree was equally 
fictitious, Toa suit of this description, the obser- 
vation of Lord Brougham in Hart of Bandon 
v. Henry Becher (3), applies: “A sentence is 
a judicial determination of a cause agitated 
between real parties, upon which a real interest 
has been settled;—in order to make a sentence 
there must be a real interest, a real argument, 
a real prosecution, a real defence, a real deci- 
sion. Of all these qualities, not one takes 
place in the case of a fraudulent and collusive 
suit; there is no Judge, but a person, invested 
with the ensigns of a judicial office, is mis- 
employed in listening to a fictitious cause 
proposed to him; there is no party litigating, 
there is no party defendant, no real interest 
brought into question." See Radha Madhab v. 
Kalpataru Roy Paikara (4), Toa suit of this 
description section 317 cannot possibly have 
any application. 

The result is that this appeal is allowed, the 
decree of the District Judge set aside, and the 
suit decreed with costs in all the Courts in the 
manner following. The decree will declare that 
the suit for rent (No. 369 of 1899) instituted . 
against the plaintiff by the Kar defendants in 
1899 and all proceedings based thereon were 
fictitious and have not affected his title in 
any manner; his possession will further be 
confirmed, or if he has meanwhile been dis- 
possessed, he will be restored to possession in 
execution of this decree. 

Appeal allowed: Suit decreed, 

(8) 301 & F. 479 at p. 511; 9 Bligh (N. s.) 532; 6 


Eng. Rep. 1617 at p. 1529. 
(4) 16 Ind. Cas. m 17 0. L. J. 209 at p. 221. 
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NAGPUR JUDICIAL COMMISSIONER'S 
A OURT. 
SECOND Civit Appear No. 105-B or 1912. 
July 21, 1913. 
! Present: —Mr. Mittra, Offg. A. J. C. 
LAMAN ALI—PLAINTIFF—À PPELLANT 
persus 


IIMAMBI—DzrFENDANT— RESPONDEAT, 

Besar Inam Rules, rr. I, V (2)—1nam—Quit-rent — 
Alienation in favour of member of family void beyond 
life-time, 

An alienation of an unenfranchised inam, granted 
under Rule V (2) of the Berar Inam Rules, in favour 
of a member of the family is void after the death of 
the alienor. 

The existence of a nominal quit-rent does not 
prevent the lands being inam as defined in Rule I. 


. Second appeal against the decree of the 
District Judge of Hast Berar, Amraoti, dated 
the 23rd November. 1911, confirming that 
of the Subordinate Judge, Elliehpur, dated 
the 17th December 1910. 
Mr. G. V. Deshmukh, for the Appellant. 
Mr. G. P. Dick, for the Respondent, 


JUDGMENT.—lIt is no longer disputed that 
the plaintiffs as residuaries are entitled to a 
twelverannas share of whatever property was 
left by the deceased Alam Ali at his death, his 
widow,thedefendant in the suit, being entitled 
_ to the remaining four-anuas under the Muham- 
madan Law. The defence was that Alam Ali 
iu his life-time had conveyed his estate to the 
defendant in satisfactionof her claim for dower. 
The appeal is now confined to the lands and 
village share held by Alam Alias znam. The 
appellants contend that the latter had only 
a life estate in the nam, and that with his 
death the defendant's rights under the con- 


veyance came to an end. The appellant’s case 


is that the grant was one partly for service 
and partly for personal maintenance, and that 
alienation of such landis prohibited by the 
Inam Rules. The respondent, on the otker 
hand contends that the grant was for personal 
maintenance subject to a charge for charitable 
purposes, and it is urged that Alam Ali had 
aright to make an alienation in favour of a 
member of the family. 


Both sides rely on the ruling of my learned 
predecessor in Krishnaji v. Manwar Ali (1) 
aud I am solely concerned with the question 
whether under that ruling appellants ought 
to succeed. 

Now the certificate (Exhibit D-3) was 


(1) 6 Ind. Cas. 821; 6 N. L, R. 72. 
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granted to one Bee Begum, widow of Ootomal 
Jamadar, and twelve others whose names are 
given at the foot of the certificate. In 
column 19, the purpose of the grant is 
stated to be the maintenance of khadeems of 
the Durga of Sha Syed Mohamed Saheb 
and for personal maintenance. In column 
20 it is stated that the jagir is to be 
continued to the claimant and other 
members of the family subject to quit-rent 
of Rs. 87-8-0 per annum. 

It has not been suggested that this was 
an assignment of land-revenue only. On 
the contrary, the case of both sides is that 
ib was a grant of land subject to a quit- 
rent. 

The first Court was inclined to think that 
the land was enfranchised. The learned 
Counsel for the respondent has also 
suggested the same argument. The existence 
of a nominal quit-rent of Rs. 87-8-0, where 
the estimated rental value is Rs. 905 does not 
prevent the lands being inam as defined in 
Rule I. Next, it is argued that the tenure in 
this case differs from that in the reported 
ruling. The grant, it is stated in column 20, 


. was to be continued to the claimant and other - 


members of the family. In my opinion, “the 
other members of the family” refer to the 
twelve co-sharers whose names are appended 
The expression has no 
reference to the devolution of the property. 
I think thereis nothing on the record to 
justify the view that the lands have been 
enfranchised nor do I find any material 
difference between the terms and conditions 
of this grant and the one under consideration 
in Krishnait v. Manwar Ali (1). 

The respondent’s learned Counsel relies on 
a passage at page 77 of the judgment iu the 
above ruling. It runs thus: “It seems to me 
that any act by which the grant would pass 
into the hands of astranger, having no claim 
by blood on the grantee, and no claim by 
service or otherwise upon the special favour 
of Government, would at once defeat the 
objects of both grantor and grantee”. That 
happened to be a case of alienation in favour 
of a strauger, bat the rakio decidendi is to be 
found at page 78 where it has been held that 
each successive holder has merely an estate 
for life. If then, as held by my learned 
predecessor, Alam Ali had only a life-estate, 
his alienation, whether in favour ofa stranger . 
ora member of the family, would be inoper. 


90 


DASARATH PATEL t. BROJO MOHAN GAONTIA, 


ative after his death. If, as the learned 
Counsel for the respondent concedes, that Rule 
'V.9 (3) prohibits an alienation of the land out- 
side the family, I think it equally prohibits an 
alienation inside the family for the prohibi- 
tion i8 general and cannot be qualified in the 
way suggested. To disinherit one out of several 
heirs under the personallaw of the grantee 
would be equally within the mischief aimed 
at by the prohibition against alienation. 

It is also contended for the respondent that 
the restriction applies only to the certificate- 
holder, Bee Begum, and those who have been 
since recognised as representatives of the 
family by the Revenue Authorities. I can see 

no foree in this contention. The fact that 
the Revenue Authorities for purposes of con- 
venient, realisation of the quit-rent recognise 
only one person as the head of the family, 
can make no difference to the rights of the 
ao-sharers nor to their disabilities as laid 
down by the Inam Rules. 

Lastly, it is argued that the law allows a 
power of appointment within the family. 
This is practically the same argument which 
Y have already dealt with. If as I hold that 
. the grant was a subsistence grant subject to 
a charge, there is no power of appointment 
allowed by the rules so far as at least the 
beneficial enjoyment of the property is con- 
eerned. Nocustom allowing such a power 
has been pleaded or proved. 


' T think, then, on the ruling of my learned 
predecessor, the appellants are entitled to 
their share of the nam lands- and village. 
The decrees of the lower Courts are set aside 
and it is decreed that the defendant do put the 
plaintffs in possession of a twelve-anna share 
of the immoveable properties A and B men- 
tioned in paragraph 1 of the plaint. The 
defendant will pay three-fourths of the costs 
incurred by the plaintiffs in all three Courts 
and bear her own costs. i 
Decrees set aside. 


INDIAN OASES. 


/) 


[1914 


CALCUTTA HIGH COURT’ 
SECOND Qiyin Appear No. 1028 or $011. 
August 14, 1913. 
Present:—Justice Sir Ashutosh Mookerjee, 
Kr., and Mr. Justice Beachoroft. 
DASARATH PATEL AND ANOTHEE— 
PLAINITEFS— APPELLANTS 

versus 


BROJO MOHAN GAONTIA AND orgess— 


DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLI, v. 4— 
Sutt for possession decreed by first Court— Decree set 
aside on appeal- by one of defendants—-Whether legal 
— Second appeal by plaintiff making defendant No. 1 
alone as respondent, whether regular—Other defendants, 
whether should te made respondents—-Lambardar— 
Authority to settle land vacated by original tenant— 
Statutory authorily—Customary or implied authority— 
Contract Act (1X of 1872), ss. 208, 204, 208—Prin. 
cipal and agent—Authority conferred on agent 
by two or more persons jointly—Revocation of authority 
by one, whether legal--Revocation of authoritu, when 
takes effect, as to third person. 

The plaintiffs and the defendant No. 1 were gaontias 
of a village which comprised the disputed land, the 
defendant No. 1 being the lambardar. The land was 
originally in the occupation of a tenant who aban- 
doned it. As soon as the tenant. vacated the land, 
the plaintiffs served notice upon the defendant No. 1 
in which they requested him either not to lease their 
share of the land to any tenant or to lease the same 
to the plaintiffs themselves. Notwithstanding this 
notice, the defendant No. 1 settled the land with the 
other defendants. The plaintiffs, consequently, brought 
this suit for a declaration that the defendant No. 1 
was not competent to grant a valid lease to the other 
defendants and that they, the plaintifis, were entitled 
to joint possession of the land. The first Court decreed 
the suit. Against that decree, an appeal was pre- 
ferred by defendant No. 1 alone and to that appeal 
the plaintiffs, but not the tenants-defendants were 
made respondents, On appeal, the suit was dis- 
missed. The plaintiffs appealed to the High Court, 
making the defendant No. 1 alone as respondent: 

Held (1) thatitwas open to the’ Appellate Court, 
under Order XLI, rule 4 of the Civil Procedure Code, 
to reverse the entire decree of the first Court upon 
the appeal preferred by the defendant No. 1 alone, 
but the High Court could not set aside the appellate 
decree in so far as it is in favour of the tenants- 
defendants in their absence and, consequently, it was 
obligatory upon the plaintiffs-appellants to join as 
respondents to this appeal not merely defendant 
No. 1 but also the tenants-defendants; 

(2) that ifthe plaintiff could establish that the 
tenants-defendants were aware that the authority of 
defendant No. 1 had been revoked by the plaintiffs, 
the latter will be entitled to a decree for joint posses- 
sion; otherwise the suit would stand dismissed. 


A. lambardar has no statutory authority to make a 
settlement with tenants of land vacated bya tenant; 


but he may have customary or implied authority 
from his co-sharers to do so, 


Where authority is conferred on an agent, by two 
or more principals jointly, the authority may be 


(^. 
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revoked'by one, and ibis sufficient if the notice of 
revocatign is given by one of the principals. 

Bristow v. laylor, 2 Stark. 50; 19 R. R. 675, relied 
upon. 

The revocation of the authority of an agent may 
take éffect, in so far as third persons are concerned, 
at a pointof time different from the moment when 
it takes effect with regard tothe agent himself. As 
to the agent himself, the revocation takes effect from 
the time when it is made known to him,and as to 
third persons, when itis made known to them and 
not before; and until revocation is so made known, it 
is inoperative. If known to the agentas against his 
principal, his rights are gone, but asto third persons 
who aro ignorant of the revocation, his acts bing 
both himself and his principal. 

Scarf v. Jardine, 7 A. C. 346 at p. 340; 51 L.J.Q. B, 
612; 47 L. T. 258; 30 W. R. 893; Pole v. Leask, (1860) 
33 L. J. Ch. 155; 9 Jur. (N.s.) 829; 8 L.T. 645; National 
Bolivian Navigation Co. v. Wilson, 6 A. C. 176at p. 209; 
43 L. T. 60, relied upon. 

Hxpress or actual notice is nob necessary in the case 
of a third person; it is sufficient to establish that the 
person had knowledge that the authority of the agent 
had been revoked. srt 

Stavely v. Uzielli, 2 Fos. & Finl, 80; 121 R. R. 759, 
followed. 

Appeal from the decree of the District 
Judge of Manbhum, dated the 2nd March 
1911, reversing that of the Munsif of 
Sambalpur, dated the 16th September 1910. 

. Babus Eam Ohandra Mozumdar and 
Ohandra Sekhar Banerjee, for the Appellants. 

Babus Jadu Nath Kanjilal and Jogendra 
Kumar Dey, for the Responuents. 

JUDGMENT,.—This is an appeal by the 

laintiffs in'a suit for recovery of joint posses- 
sion of land. The two plaintiffs, along with 
the first defendant and two other persons 
who are not parties to this litigation, are 
gaontzas of the village which -comprisesa the 
disputed land. The first defendantis the 
lambardar. The land was originally in the 
occupation of atenant who abandoned it. As 
soon as the tenant vacated the land, the 
plaintiffs served notice upon the first defend- 


ant on the 30th September 1908, in which ' 


they requested hin. either not to lease their 
share of the land to any tenant, or to lease 
the same to the plaintiffs themselves. 
Notwithstanding this notice, the first defend- 
ant settled the land with the remaining 
defendants, who are five in number. The 
plaintiffs, consequently, seek a declaration 
that the first defendant was not competent to 


grant a valid lease to the other defendants — 


and that they are entitled to joint possession 
of the land. The Court of first instance 
decreed the suit. Against that decree an 
appeal was preferred by the first defendant 
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alone and tothat appeal the plaintiffs, but 
not the tenants-defendants, were made 
respondents. The appeal was heard and 
allowed. The District Judge directed that 
the suit be dismissed and that the decree 
of the Court of first intance be set aside. It 
is plain that the District Judge intended to 
set aside the entire decree, although the 
appeal had been preferred by the first 
defendant alone and the other defendants 
had not been joined as parties respondents. 
The plaintiffs have now appealed to this 
Court. In the memorandum as originally 
presented, the first defendant alone was named 
as respondent. "The appeal was heard on the 
12th March last, and objection was taken by 
the first defendant that the tenants defendants 
should also be joined as respondents. The 
Court thereupon made an order under Order 
XLI, rule 20, of the Code of 1908. Notices 
have been served upon the added respondents 
and they have entered appearance, 

In support of the appeal, it has been 
contended that the first defendant as the 
lambardar had no authority to grant leases 
of the land abandoned by the original tenant 
to the tenants defendants, that if he had such 
authority, that authority had been validly 
revoked by the notice served upon him and 
that, consequently, the tenantsdefendants have 
not acquired any title to continue in oaeupa- 
tion of the share of the land which belongs 
to the plaintiffs. On behalf of the lambardar 
respondent, it has been contended that as 
lambardar he had ample authority to let ont 
the land to such tenants as he might choose; 
that his authority has not been revoked and 
that it could not be revoked at the instance of 
two oub of five gaontzas, whom he represents 
as lamburdar. On behalf of the tenants 
respondents, it has been contended that in so 
far as they were concerned, there was no 
valid revocation of the authority of the 
lambardar, because they had no notice of the 
alleged revocation, and that, consequently, 
they are not affected by the notice served by 
the plaintiffs upon the first defendant. 


Before we deal with the questions raised, 
it is necessary to point ont that it was open 
to the District Judge to reverse the entire 
decree of the Court of first instance upon 
appeal preferred by the first defendant alone, 
Rule 4 of Order XLI of the Code, in so far ase 
it is applicable to the case before us, provides 
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that where there is more defendant than one 
in a suit and the decree appealed from pro- 
ceeds on any ground common to all the defend- 
ants, any one of the defendants may appeal 
from the whole decree, and thereupon. the 
Appellate Court may reverse or vary the 
decree in favour of all the defendants. In 
the case before us, there is more defendant 
than one in the suit. The decree of the Court 
of first instance proceeds on a ground common 
to all the defendants. The Court of first in- 
stance held, in the first place, that the lambar- 
dar defendant was not competent to grant a 
lease of the land to the other defendants: and 
in the second place, that if the lambardar had 


authority to grant such a lease, that 
authority had ‘been validly terminated. 
These were grounds which affected all 


the defendauts in an equal degree. It 
was, consequently, open to the first defend- 
ant to prefer an appeal against the whole 
decree aud to obtain thereupon a reversal of 
that decree in favour and for the bsnefib of 
all the defendants. This course was open to 
the Court below, notwithstanding the fae 
that the other defendants had not been joined 
as parties respondents to the appeal. Con- 
sequently, it cannot be urged successfully, as 
is sought to bs done on behalf of the appel- 


lants, that the District Judge was nob 
competent to reverse the entire decree 
of the Court of first instance. In auy 


event as that decree has been actually 
reversed in its entirety, this Court could not 
be invited to seb aside the appellate decree, in 
so far as it was in favour of the tenant defend- 
ants, without their presence before this 
Court. Consequently, it was obligatory upon 
the appellants to join as parties respondents 
to this appeal not merely the firat defendant 
but also the tenants defendants. 


The first question for consideration in the 
appeal relates to the position of the first 
defendant as lambardar. 
thatas lambardar he had no statutory authority 
to grant a lease of the land abandoned by the 
original tenant, In section 4 clause (11) of 
the Central Provinces Land Revenue Act, 
1881, the term ‘lambardar’ is defined to mean 
a person appointed in the manner prescribed 
by the Act to represent the proprietary body 
of a mahal in its relations with the Govern 
ment. Section 138 defines the duties of a 
lumbardar. These daties are three-fold: 


It has been argued . 


! ) 
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namely, first, to collect and to pay into 
the Government treasury so mlah of 


the land revenue as may, under section 71, ba 
payable through the lambirdar, either sole- 
ly or jointly with other lambardars or sab- 
lambardars; secondly, to collect and pay to 
the Mukuddam or into the Govenmont 
treasury, all sums of money payable through 
him, either solely or jointly with other 
lamburdars or sub- lambardars by the proprietor 
whom he represents on account of the 
remuneration of the Mukuddams or village 
watchmen or on account of any expenses 
which the Mukuddam is authorised to 
reaover from the lambardar or sub-lambar- 
darin the village: and, thirdly, to assist 
the Mukuddam in obtaining all particu- 
lars which he is bound to enter in the 
annual village papers or to report under the 
Act. Section 71, to which references is made, 
authorises the Settlement Officer to determiae 
to which of the Janbirdar or sub-lanbardars 
the amount of revenue payable by each pro- 
pristor shall be paid. Section 137 defines 
the mode of appointment of the lambardar. 
It is, consequently, plain that the lambardar 
has no statatory authority to make a settle- 
meat, with the tenants, of land vacated by 
the original tenant. Bat although the Lembar- 
dar does nob possess a statutory authority, ths 
question may arise whether he has customary 
authority to do so. In the oase before us, no 
such customary authority has been alleged or 
proved nor has the case been brought 
within section 70 which authorises the 
Settlement Officer to ascartain the castoms 
or rules by which the proprietors in each 
mahal are mutually bound asto the granting 
of pottuhs, ejectment of tenants and realiza- 
tion and distribution of rents and other 
profits, the payment of land revenue, village 
expenses and other charges and generally as 
to the control and management of the 
mahal. There is no suggestion that the 
Settlement Officer has ever ascertained the 
existence of a custom by the lambardar 
as to the -settlement of vacated land nor 
has he decided any dispute relating to the 
matters mentioned in section 70, The 
decisions of Daryao Singh v. Mukund Singh 
(1), Babu v. Jaitlal (2), Gop3l Ram Krishna 


v. Govind Pandurang Rangari (3), Protip v. 
(1) 2 0. P. L. B. 103. 
(2) 70.P. L. R. 137. 
(3) 130. P. L. R. 113. 
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Umrao (4) and Nélmont Quntia v. Jogendra 
Guntia (5), to which reference has been made, 
do not show that the lambardar as such has 


authority to settle vacant lands at his own. 


discretion. The position, therefore, is that 
the first defendant is not shown to possess 
either statutory or customary authority to 
settle the disputed land. But the facts stated 
‘ in the plaint seem to indicate that he had 
implied authority to make such settlement. In 
the first place, the plaintiffs allege that on a 
previous occasion the 
lambardar had, apparently with the concur- 
rence of the.gaontias, made settlement of lands 
in the village. In the second place, the very 
terms of the notice, served by the plaintiffs 
upon the first defendant, indicate that the 
first defendant would, but for such notice, 
settle the land with tenants. We must conse- 
quently proceed on the assumption that the 
first defendant had implied authority from 
‘his co-sherers to settle the disputed land with 
tenants. 

The second question for consideration is, 
whether this implied authority of the first 
defendant has been validly revoked. It has 
been argued on his behalf that such authority 
could not be revoked; not, at any rate, by 
two out of the entire body of persons whom 
he represents. In our opinion, there is no 
foundation for this contention. Itis well- 
settled that where authority is conferred on 
an agent by two or more principals jointly, 
the authority may be revoked by one, and it 
is sufficient if the notice of revocation is given 
by one of the principals. Reference may 
in this connection be made to the case of 
Bristow v. Taylor (6), where Lord Ellen- 
borough, O. J., observed that the authority 
to the agent was countermandable and that 
each partner hada right to countermand 
before any act intervened which in point of 
law would preclude the revocation. Sab- 
sequently, an application was made to set 
aside this decision but was refused; Porter v. 
Taylor (7). The terms of section 203 of tha 
Indian Contract Act do not militate against 
this view. That section provides that the 
principal may revoke the authority given to 


(4) 110. P. L. R. 1. 

(5) 6 Ind. Cas. 389; 37 C. 694; 12 C. L. J. 104. 

(6) (1816) 2 Stark. 50; 19 R. R. 676. 

(7) 6 M. & S. 156; 18 R. R. 388; s. c. Nisi Prius 
2 Stark, 50. 
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his agent ab any time beforethe authority 
has been exercised so as to bind the principal, 
This is followed by section 204 which lays 
down thatthe pringipal cannot revoke the 
authority given to his agent after the 
authority has been partly exercised so far ag 
regards such acts and obligations as arise 
from acts already done in the course of the 
agency. There is no reason to suppose that 
the Indian Legislature intended to depart 
from what is the well-settled Jaw in England 
on the subject. Weare clearly of opinion 
that the authority of the first defendant was 
revoked by the notice given to him. 

The third question for consideration ig, 
from what pointof time did this revocation 
take effect. Section 203 of the Indian 
Oontract Act provides that the termivation 
of the authority of an agent does not, so far 
as regards the agent, take effect before it 
becomes known to him, and so far as regards 
third persons, before it .becomes known to 
them. Consequently, in the view taken by 
the Legislature, the revocation of the authority 
ofan agent may take effect,in so far as 
third persons are concerned; ata point of 
time different from the moment when it takes 
effect with regard to the agent himself, 
This in fact is well settled in England, and 
in Story on Agency, section 470, it is stated 
that as to the agent himself, the revocation 
takes effect from the time when itis made 
known to him, and as to third persons, when 
ib is made known to them and not before; 
and until revocation is so made known, 
it is inoperative. If known to the agent, as 
against his principal, his righta are gone, 
but as to third persons, who are ignorant 
of the revocation, his acts bind both him- 
self and his principal. Where one has 
been the agent constituted and accredited 
to carry on business for another, his 
authority to bind his principal continues 
after the actual revocation as to those who 
have been accustomed to deal with him 
as such agent, until notice of the revoga- 
tion of his agency is brought home to 
them. The principle, whereon this rule is 
based, is explained by Lord Selborne in 
Scarf v. Jardine (8) to be that a person, who 
has accredited another as his agent, is 
estopped from denying that agency at a sub- 


(8) (1882) 7 A. C. 345 at p.349; 51 L. J. Q. B. 612; 
47 b. T. 258; 30 W. R. 893. 
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sequent time, as against the persons to whom 
he has accredited him, by reason of any 
secret revocation: Pole v. Leask (9), National 
Bolivian Navigation Oo. v. Wilson (10). In 
the ease before us, consequently, the ques- 
tion arises, whether the tenants-defendants had 
notice of the revocation of the authority of 
the first defendant. As pointed out in 
Stavely v. Uzielli (11), express or actual notice 
is not necessary; ib is sufficient to establish 
that the person had knowledge that the 
authority of the agent had been revoked. 
The case has not been examined from this 
point of view, and must be further investigat- 
ed. 

The result is that this appeal is allowed, 
the decrees of the Courts below set aside and 
the case- remanded to the Court of first 
instance in order that the Court may 
determine, upon fresh evidence to be ad- 
duced by both parties, whether the tenants 
defendants were aware at the time when 
they took the leases from the first defendant 
that the authority of the latter had been re- 
voked by the plaintiffs. The burden of proof 
‘will be upon the plaintiffs to establish that 
the defendants were so aware. If that bur- 
den is discharged, the plaintiffs will be 
entitled to a decree for joint possession. If 
the plaintiffs fail to prove that the defend- 
ants were aware that the authority of the 
first defendant had been revoked. the suit 
will stand dismissed. 

- The tenants-respondents are entitled to 
the costs of this appeal from the plaintiffs. 
appellants. Tho  plaintiffs.appellants are 
entitled to their costs-of this Court as 
also of the Court of Appeal below from 
the first defendant. But they must pay 
the first defendant the costs of the pre- 
vious hearingin this Court which proved 
infructuous, because the necessary parties 
had not been joined in the appeal. The 
costs of the Court of first instance will abide 
the result of the re-trial. 

Appeal allowed: Case remanded. 

» (9) (1860) 33 L. J. Ch. 155; 9 Jur. (x. s.) 829; 8 T. 


T. 645. l 
'(10) (1881) 5 A. C. 176 at p. 209; 43 L. T. 60. 
(11) (1862) 2 F. and F. 30; 121 R. R. 759. 
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NAGPUR JUDICIAL COMMISSIONE R’S 
COURT. , 
SECOND Civit, Arrgan No. 397 or 1912. 
September 13, 1913. 

Present: —Mr. Batten A. J. C. 
SHEIKH NAZAR ALI—Pramnvrr— 
APPELLANT 
versus 


HIRAMAN —De&£r&gNDANT— RESPONDENT. 

Adverse possession-——Morigagor and mortgagee—Ad- 
verse possession against morigagor— Mortgage without 
possession. 

Possession adverse to the mortgagor is nob adverse 
to, and does not affect the rights of, a simple mort. 
gagee not entitled to possession when the adverse pos- 
session commenced, when such mortgage was prior to 
the commencement of such possession. 

The rule is equally applicable in the case of a mort- 
gagee by conditional sale not entitled to possession. 

Nandan Singh v. Jumman, 17 Ind. Cas. 682; 10 A. 
L. J. 278; 34 A. 640 and Parthasarathi Naiken v. 
Lakshmana Naicken, 9 Ind. Cas. 791; 21 M. L.J. 467; 
(1911) 1 M. W. N. 201; 9 M.L.T. 399; 35 M. 231, relied 
upon. 

Second appeal against the decree of the 
Divisional Judge. Nerbudda Division, dated 
the 4th May 1912, confirming that of the 
District Judge, Betul dated the 19th August 
1911; 

Messrs. F. W. Dillon and P. S. 
for the Appellant. 

Mr. Ramprasad Awasti, for the Respond- 
ent. 


JUDGMENT.—The judgment of the 
learned Divisional Judge has been challeng. - 
ed in respect of his decision on two points 
of law and I am of opiniou that it has 
been challenged with good reason. 

The learned Judge has found that the 
sale by Ramjtofthe whole of the 8 annas 
share on the 28th June 1897, cannot be 
challenged by his son  Hiraman, or by 
Hiraman's mortgagee, the plaintiff, since 
the consideration for the sale was an 
antecedent debt by the father Ramji, not 
tainted by immorality. It will, however, 
be observed from the sale-deed, Exhibits 
2 D-3, that the total consideration 
was Hs. 300 ont of which only Rs. 150 
were antecedent debt, the remaining Rs. 150 
being cash borrowed by Ramji on the date 
of the saleedeed, which cannot be consider. 
ed to be an antecedent debt, vide Hiraram 
v. Üdhe Ram (1). Thus, only half the pro- 
perty, Ramji’s half, was sold for antecedent 


Kolwal, 


(1) 19 Ind. Cas. 861; 9 N. L. R. 74, 7 
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debt and the sale of the other half, Hiraman’s 
half, was not binding on Hiraman or on the 
plaintiff, i 
The learned Judge goes on to say that 
even if the sale was not binding on Hiraman, 
yet as the purchaser took possession, adverse 
possession began to run against Hiraman aud 
his mortgagee, the plaintiff, from the date 
on which the purchaser took possession. 
This, no doubt, would be the case, had the 


purchaser taken possession before the date 


of the plaintiff's mortgage. But the date 
of the plaintiff's mortgage is the 18th 
September 1897, whereas the possession, 
claimed to be adverse, was taken on the 
‘28th August 1898. The rulings of Nandan 
Singh v. Jumman (2) and Parthasarathi 
Natken v. Lakshmana Naicken (8) are clear 
authority for the view that possession adverso 
to the mortgagor is not adverse to and does 
not affect the right of a simple mortgages 
not entitled to possession when the adverse 
possession commenced, when such mortgage 
was prior to the commencement of such 
possession. The arguments used are equally 
applicable in the case of a mortgagee by 
conditional sale, not entitled to possession. 
The learned Divisional Judge has thus 
decided the case under a wrong view of the 
law, and the appeal is remanded fer re-trial 
according to law. It is observed that the 
‘question of the respective rights of the 
- plaintiff and of the second defendant under 
his mortgage of 17th September 1896 have 
` not been gone into. Costs will be costs in 
the suit. 
~ Oase remanded. 
(2) 17 Ind, Cas. 682; 10 A. L, J. 278; 24 A. 640. 


. (8) 9 Ind. Cas. 791; 21 M. L. J. 467; (1911) 1 M. 
W. N. 201; 9 M. L. T. 399; 35 M. 281. 





CALOUTTA HIGE COURT. 

SzconD Civir, Arrear No. 3673 or 1910, 
February 14, 1913. 
"Present:—Justice Sir Ashutosh Mookerjee, 
Kr.. and Mr. Justice Beacheroft. 
BEPIN BEHARI BERA AND OTHERS— 
DEFBNDANTS—-ÀPPELLANTS 

versus 
SHASHI BHUSHAN DATTA AND ANOTHER— 


PLAINTIFFS—~ RESPONDENTS, j 
. Public Demands Recovery Act (I B.C. of 1895), 


ss. 10, 19 (2), 21— Sale under Act—Right of purchaser 
—Non-service of notice under s. lO— Proof of service 

—Return of serving officer— Death of judgment.debtor 
ajter attachment but before sale in evecution—Irregu- 
larity—Sale voidable—Valid, if not set aside—Civil 
Procedure Code (Act XIV of 1882), s. 810A —Appliea- 
bility of section 810A to certificate sale. 

The purchaser at a sale, under the Public Demands 
Recovery Act, acquires nothing beyond the right, 
title and interest of the persons mentioned as the 
debtors in the certificate drawn up by the Collector. 

Mahomed Abdul Haiv. Gujraj Sahai, 20 I. A. 70; 
20 0, 826, followed. 

If a notice under section 10 of the Public Demands 
Recovery Act was not served upon the judgment- 
debtors, the effect would be to invalidate the sale 
and would leave if open to the original owners, when 
dispossessed, to recover possession of the property 
within 12 years from that date. 

Purna Chandra Chatterjee v. Dinobandhu Mukerjee, 
34 C. 811 (F. B.); 6 O. L. J. 696; 11 C, W. N. 756;2 
M. L. T. 371, relied upon. 

- The return of the serving officer stating on the face 
of it that notices under section 10 were delivered to 
the judgment-debtors, who acknowledged receipt of 
the service, is prima facie proof of due service of the 
notices. 

The offect of the omission of the Court to bring on 
record the legal representatives of the judgment. 
debtor, who has died after attachment and before sale, 
amounts to an irregularity but does not necessarily 
invalidate the sale which must be taken to bea 
voidable one and can be avoided by the persons affect. 
ed upon appropriate proceedings taken under sec- 
tion 311 of the Civil Procedure Code of 1882 or by 
a suit instituted within one year from the date 
of sale, 

Sheo Prasad v. Hiralal, 12 A. 440 (F. B.); A. W.N. 
(1890) 108, Peari Lal Singh v. Chandi Charan Singh 
50. DL. J. 80; 11 0. W. N. 163 and Malkarjun v. Nar. 
hari, 25 B. 337 (P. C.); 5 C. W. N. 10; 10 M. L. J. 368. 
2 Bom. L. R. 927; 27 I. A. 216. followed, il 

Ramasami Ayynngar v. Bagirathis' Ammal, 6 M. 180; 
Krishnayya v. Unnissa Begam, 15 M. 399 and Groves 
v. Administrator-General, 22 M. 119, 8 M. L, J. 288 
referred to, , 

Where no such proceeding has been taken and the 
time within which it might have been taken hag 
elapsed, it is not open to impeach the validity of 
the sale. 

Ramsona Choudhurani v. Nabakumar Sinha Chou- 
dhurt, 10 Ind. Cas, 90; 18 C. L. J. 404; 16 C. W, N. 
805, relied upon. 

Section 310 A of the Civil Procedure Code of 1889 
is not applicable to a sale held under the Public 
Demands Recovery Act: its operation is expressly ex. 
cluded by sub-section (2) of section 19 of the Public 
Demands Recovery Act. But the judgment-debtor 
can proceed under section 21 of the Act, under which 
he is bound to deposit not merely the amount stated 
in the certificate and the penalty, but also the ont. 
standing charges due to Government. 


Second appeal from the decree of the Sub. 
ordinate Judge of Midnapur, dated the 20th 
July 1910, reversing that of the Munsif of 
Midnapur, dated the 7th June 1909, 
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Babas Maheundri Nath Ray and Bidhu 
Bhushan Ganguly, for the Appellants. 

Babus Bazdya Nath Dutt and Mohini Nath 
Bose, for the Respondents. 


JODGMENT.—This is an appeal by the 
defendants in a suit for declaration of title to 
immoveable property and for resovery of 
possession thereof. The subject-matter of the 
litigation belonged originally to the predeces- 
sors-in-intsresb of the appellants. In 1883, the 
property was sold under the Public Demands 
Recovery Act and was purchased by Asutosh 
Chakrabarty. On default of paymont of 
casses, the property was sold again in 1889 
and passed into the hands of Bepiu Chandra 
Dutt. Later on, default was again made in 
the payment of cesses aud proceedings were 
taken under the Public Demands Recovery 
Act, with the result that at a sale held on 
the 14th March 1893, Rangalal Bose became 
the purchaser. The plaintiffs-respondents 
took a conveyance from Ringalal Bose on 
the 15th January 1900, but in the year 
following, apprehensive that their title might 
be challenged by the representatives of 
Bepin Chandra Datt, they took another 
conveyance from them. The plaintiffs now 
claim to recover possession from the 
representatives of the original owner. In the 
Courts below, a question was raised as to the 
identity of the lands now in dispute with 
those sold in 1883 and 1889. That question 
has now been set at rest and it has been 
finally held by the Subordinate Judge that 
the subject-matter of litigation was sold 
successively in 1883, 1889 and 1898. The 
Court of first instance, however, found that 
the sale of 1898 was illegal and invalid and, 
consequently, did not create a title enforceable 
as against the representatives of the original 
owners. Upon appeal, the Subordinate Judge 
has reversed the decision of the Court of 
first instance and made a decree in favour of 
the plaintiffs But he has not expressly 
decided the question of the legality of the 
sale of 1598. That sale has been attack- 
ed before us on four grounds; namely, frst, 
that as the certificate under section 10 of 
the Public Demands Recovery Act was issued 
in the name of the original owners, namelr, 
Kalachand Bora and his brother, whose 


interest had baen sold out in 1883 and had’ 


successively vested in Asutosh Ohakcabatty 
aud Bepin Ohandra Datt, no title vested in 


. 
Rangalal Bose as the purckaser of the right, 
title and interest of the persons named as 
judgment-debtors ; secondly, that as no notice 
under section 10 of the Pablie Damands 
Recovery Act was ever served, the sale did 
not affect the interest of the owners ; thirdly, 
that as at the time of the sale, one of the 
judgment.debtors was dead, his interest did 
not vest in the purchaser; and fourthly, 
that as the Deputy Collector illegally re- 
fused to record an order for cancellation of 
the sale, although an application was made 
as contemplated by law and the necassary 
&mouat was deposited, the sale must be 
deemed inoparative and ineffectual. 


In so far as the first of these grounds is 
concerned, it caunot be disputed that, as laid 
dowa by their Lordships of the Judicial Com- 
mittee in the case of Mahomed Abdul Hai v. 
Gujraj Sahat (1), the purchaser ab a sale 
under the Pablic Demands Recovery Aci ac- 
quires nothing beyond the right, title aud in- 
terest of the persons mentioned as the debtora 
in the certificate drawn up by the Collector. 
The question thus arises, whether Gora 
Chand Bera and Kala Chand Bora, in whose 
names the cartificate was issued on the Zad 
Dacember 1837, had any interest in the pro- 
perty at the time. — Prima facte, their interest 
had been extinguished in 1883, and Ashutosh 
Chakrabarty had become the owner of the 
property. But it has been found by the 
Subordinate Judge that notwithstanding the 
sales of 1888 and 1832, the original owners 
continued in occupation of the disputed 
property. Their possession was undoubted- 
ly adverse to that of the purchasers at the | 
sales under the Pablic Demands 
Recovery Act. Consequently, in 1895, the 
original owners re-acquired title in the pro- 
perty by adverse possession. It follows 
that when in 1897, the certificate was drawn 
up in the names of Gora Chand and Kala 
Ghand, they were the owners iu law. They 
were the persons liable to pay the Govern- 
ment demands, and, consequently, the pur- 
chaser Rungalal Bose in 1898 acquired their 
right, title and interest in the property. 
The first gronad upon which the sale is 
questioned cannot ba sipported. 

In s> far as the &8esond ground of attack 
is concerned, it has been argued that the 


(1) 20 C. 826; 20 I. A. 70. 


= 
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notice required by section 10 of the Public 
Demands*Recovery Act was nob served upon 
the judgment-debtors. It is not disputed 
that if such a notice was not served, the 
effect wonld be to invalidate the sale and 
would leave it open to the original owners, 
when dispossessed, to recover possession of the 
property within 12 years from that date: 
Purna Ohandra Ohatterjee v. Dinobandhu 
Mukerjee (2). But the Subordinate Judge 
has found that the notice was duly served. 
No doubt, there is no direct proof of the 
service of notice. But the return of the serv- 
ing officer has been produced, and it states on 
the face of it that the notices were delivered 
to the judgment-debtors who acknowledged 
receipt of the service. This is prima facie proof 
of due service of notice, and, so far as we can 
gather, no effort was made to contradict this 
evidence. We must take it that notice 
under section 10 was duly served. The 
_ Becond ground also fails. 


In so far as the third ground is concerned, - 


it is not disputed that the judgment-debtor, 
Kala Chand Bera, died on the 10th March 
1898, At the time of the sale, this fact 
was brought to the notice of the Court but 
ihe: Court proceeded to sell the property. 
On this, it has been argued that the sale did 
not operate to affect the interest of Kala 
Chand Bera; and in support of this proposi- 
tion reliance has been placed upon the cases of 
Hamasam?z Ayyangar v. Bagirathi Ammal (8), 
Krishnayya v. Unnissa Begam (4) and Groves v. 
Ad mtnistrator- General (5), These cases, when 
analysed,: do not assist the appellants. No 
doubt, the learned Judges who decided these 
cases observed in their judgments tbat the 
sale in question was void and inoperative; 
but they nevertheless proceeded to set aside 
the sale. On the other hand, it was laid 
down by. a Full Bench of the Allahabad 
High Court in the case of Sheo Prasad v. 
Hira Lal (6), which was accepted as good law 
in Peart Lal Singh v. Ohandi Oharan Sinha 
(7), that the effect of the omission of the 
Court to bring on the record the legal repre- 
sentatives of the judgment-debtor, who has 


(2) 5 C. L. J. 696; 34 C. 811 (P. B); 110. W.N. 
756; 2 M. L, T, 371. 

(3) 6 M. 180, 

(4) 16 M. 399. 

(6) 22 M. 119; 8 M. L. J. 288. 

(6) 12 A. 440; A. W. N. (15909108. 

(7) 5 C. L. J, 80; 11 C. W. N. 163. 
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died after attachment and before sale, amounts 
to irregularity and does not necessarily 
invalidate the sale, although upon appropriate 
proceedings taken, the sale may be set aside. 
This view is in accord with that taken by 
their Lordships of the Judicial Committee iu 
Malkarjun v. Narhari (8). Their Lordships 
point out that there can be no question that 
ihe omission io serve notice on the legal 
representatives is @ serious irregularity 
sufficient by itself to entitle the plaintiffs 
to vacate the sale. Bat there may be 
defences to such a proceeding, and justice 
cannot be done unless those defenses are 
examined by legal methods. Their Lord- 
ships point out in a subsequent passage that 
if the sale is & reality at all, it is a reality 
defeasible only: in the way pointed out by 
law; and the case must fall either within 
section 311 of the Code of 1882 or within | 
Articla 12 (a) of the Limitation Act of 
1577, or within both; so that, in any way, 
there exista a bar by one year's delay. In 
the case before us, therefore, the sale must 
be taken to bea voidable sale which could 
have been avoided by the persons affected, 
either by a proceeding under section 311 of 
the Code of 1882 or by a suit instituted 
within the period of one year from the date 
of sale. No such proceeding has been taken 
and the time within which appropriate 
proceedings might have been taken has 
elapséd. Consequently, it is not open to 
the defendants to impeach the validity 
of the sale by way of defence and as we have 
already explained, it is not open to them 
to ignore the sale, This is in accord with 
the principle explained in the case of Ramsona 
Ohoudhurani v. Nabakumar Sinha Ohoudhuri 
(9). The third ground accordingly fails. 


In so far asthe fourth ground is concern- 
ed, we notice that the Court of first instance 
proceeded on the misapprehension that section 
810A of the Code of 1882, is applicable to 
a sale held under the Paublie Demands 
Recovery Act. It has not been disputed 
before us that section 310A is not appli- 


_ cable; its operation is expressly excluded by 


sub-section 2 of section 19. It was con- 
sequently open to the judgment-debtors or 


` (8) 25 B. 337; 5 O. W. N. 10; 10 M. L, J. 368; 2 
Bom. L. R. 927; 27 I. A. 216 (P. C.). 

(9) 10 Ind. Cas. 90; 13 C. L. J.404; 16 C. W. N. 
805, 
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their representatives to proceed under section 
21. Under that section, they are bound to 
deposit, not merely the amounts stated in the 
certificate as mentioned in clause (a) and the 
penalty’ as mentioned in clause (b), but also 
the outstanding charges due to Government 
as mentioned in clause (c). As far as we can 
gather, the judgment-debtors failed to deposit 
the amount mentioned in clause (c). But 
even if it be assumed fora moment that they 
tendered the full amount contemplated by 
section 21 and that their offer was improperly 
rejected by the Collector, his order might 
have been revised by the superior Revenue 
Authorities or possibly the party prejudiced 
by the alleged illegal order of the Collector 
might have obtaived his remedy by way of a 


regular suit, appropriately framed and ‘insti-. 


tuted in the Civil Court. But it is not neces- 
sary to decide what steps might have been 
taken to set right the erroneous order of the 
Collector. It is sufficient to say that no such 
steps were taken and itis not open to the 
representatives of the judgment-debtor now to 
urge that the sale was a nullity, not at any 
rate as against the plaintiffs who are apparent- 
ly bona fide purchasers for value from the 
purchasers at the sale held under the Public 
Demands Recovery Act. The fourth ground 
cannot, consequently, be supported. 

The result is that the decree of the Subordi- 
nate Judge is affirmed and this appeal dis- 
missed with costs. 


Appeal dismissed, 





ALLAHABAD HIGH COURT. 
First Orvin Apprat No, 285 cr 1913. 
May 24, 1913. 
Present:—Mr. Justice Tudball and 
Mr, Justice Rafique. 
Miss EVA MOUNTSTEPHENS-— 
PETITIONER— APPELLANT 
: veTSU8 
Mr. HUNTER GARNETT ORME-— 
Opposit'# PagTY— RESPONDENT, 
Succession Act (X of 1866), ss. 201, 263— Civil 
Procedure Code (Act V of 1908), s. 2— Decree— Order 
—Appeal—-Order refusing grant of Letters of Adminis. 
tration with Will annezed — Court-fee—Court Fees Act 
(VI of 1870), Sch. II, Art. 17( V1). 
Anorder of a District Jadge refusing to grant 
Letters.of Administration with a copy of the Will 
annexed is a decree and as such is appealable. 


LÀ 
The Court-fee payable on such an appeal is 
Rs. 10 under Article 17 (vi), Seheduleeli of the 
Court Fees Act, as it is impossible to estimate the 
subject-matter in dispute ab a money value. 


First appeal from a decree of the District 
Judge of Saharanpur, dated the 12th of 
October 1912, 

Mr. M. L. Agarwala, for the Appellant. 

Messrs. G. P. Boys and G. W. Dillon, for 
the Respondent. 


JUDGMENT.—This appeal has been filed 
as a first appeal from order. It is objected 
that it is really a first appeal from decree, 
and that the petition of appeal does not 
bear full Court-fee stamp necessary under 
the law. The appeal is one from an order 
of the District Judge, refusing to grant 
Letters of Administration with a copy of the 
Will annexed to the estate of the late Miss 
Francis Mary Garnett Orme. The estate 
is roughly valued at Rs. 17,000. On behalf 
of the appellant, it is urged that under sec- . 
tion 263 of the Indian Succession Act, the 
decision of the Court below is termed an: 
order and that it has been the regular 
practice of this Court to treat such appeals 
as first appeals from orders. The point 
is really covered by decisions. Section 261 
of the Succession Act says as follows:— In 
any case before the District Judge in which- 
there is contention, the proceedings shall 
take, as nearly as may be, the form of a 
regular suit according to the provisions 
of the Code of Civil Procedure, in which 
the petitioner for Probate or Letters. of 
Administration, as: the case may be, shall 
be the plaintiff, and the person who may have 
appeared as aforesaid to oppose the grant 
shall be the defendant," So that it is quite 
clear that the proceeding in the Court below 
was actually in the form of a civil suit in 
which under the above section the person 
applying for the Letters of Administration 
was the plaintiff and the person who opposed 
the grant was the defendant. In the case 
of Umrao Ohand v. Bindraban Ohand (1), the 
point was decided, though for another purpose, 
and it was clearly laid down that the 
order contemplated under section 86 of the 
Probate and Administration Act was. 
a decree. Section 86 of the Probate Act 
corresponds in every way with section 263 of: 
the Succession Act, just as section 88 of 


the Probate and Administration Act corres- 
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ponds with section 261 of the Succes- 
sion Act. The point was also considered 
and decided by the Caleutta High Court in 
Esoof Hasshim Dooply v. Fatima Bibi (2) 
and in Shetkh Azim v. Chandra Neth Namdas 
(3). In so far as the practice of this Court 
is concerned, appeals from decisions of a 
single Judge of this Court under the Probate 
' and Administration Act have been treated 
as appeals from decrees, whatever may have 
been the practice in respect to appeals in 
similar cases from the decisions of the 
District Judges. We have, ‘therefore, no 
hesitation in holding that the present appeal 
is a first appeal from decree. 

As regards Court-fees, we have little 
hesitation in holding that the Court-fee pay- 
‘able is rupees ten under Article 17, clause 
(vi), Schedule II, of the Court Fees Act. The 
subject-matter in dispute is, in our opinion, 
impossible to estimate at a money value. 
Therefore, the above Article will apply. A 
Court-fee of rupees two has already been 
paid. Therefore, there is a defisiency of 
Court-fee in respect of rupees eight only. As 
the appellant has been allowed time up to the 
4th August 1913, within which to deposit 
security for costs of the respondent, we allow 
her time up to that date to make good the 


deficiency in Court-fees. 
(2) 24 0. 30; 10. W. N. 8. 
(3) 8 C. W. N. 748. 





MADRAS HIGH COURT, 
APPEAL ÁGAINST Ornpers Nos. 210 anp 211 
or 1911. 

November 26, 1913. 

Present: —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 
RAMANATHAN CHETTY AND OTHERS-— 
APPELLANTS 
versus 


ARUNACHALAM CHETTY— 


RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. XXI, v. 90— 
Application to set aside sale in execution proceedings — 
Proceedings stayed by Appellate Cowrt—Sale concluded 
in violation of that order—Order brought to Court's 
oe by telegram to Pieader—Jurisdiction to conclude 
sale. 

A subordinate Court has no jurisdiction to com- 
mence, proceed with, or confirm an auction sale held 
in execution when tho Appellate Court has stayed all 
proceedings in execution of the decree, It cannot be 


said that an official communication of the order ulone 
will have this effect. It is sufficient if the order 
comes to the knowledge of the Court in any manner. 

The moment an Appellate Court has made an un- 
conditional order for stay of execution, it becomes an 
operative order and suspends the power of the Sub- 
ordinate Court to carry on further execution proceed- 
ings. 

Muthu Kumasaswant Rothen Minda Nayanar v. 
Kuppusawmi Aiyangar, 3 Ind. Cas. 82; 6 M. L. 1. 159; 
33 M. 74; Bisseswart Ohowdharany v. Harro Sunder 
Mozamdar, 1 C. W. N. 226, dissented from. 

Sati Nath Sikdar v. Ratmani Naskar, 14 Ind. Cas. 
808; 18 C. L. J. 835; Hem Chandar Kar v. Mathur 
Sonthul, 17 Ind. Cas. 78; 16 C. W. N. 1031; 18 Cr. L. 
J, 7660; Hukum Ohand Boid v. Kamalanand Singh, 33 
©. 927 a5 p. 944; 3 C. L. J. 67; Inre Risca Coal and 
Iron Company, Hookey, Ex parte; (1801) 31 L. J. Ch. 
-429; 8 Jur. (N. s.) 900; 6 L. T, (x. s.) 667; 10 W. R. 
701; Mian Jan v. Man Singh, 2 A. 686, followed. 


Appealagainst the orders of the Court of 
the Subordinate Judge of Ramnad, dated the 
29th of August 1911, in Civil Miscellaneous 
Petitions Nos. 322 and 323 of 1911 in Execu- 
tion Petition No. 34 of 1911 (in Original 
Suit No. 195 of 1908, on the file of the 
Ohief Court of Lower Burma). 

Mr. L. A. Govindaraghava Atyar (with 
him Me. A. Vishwanatha Atyer), for the 
Appellants. l 

Mr. S. T. Srinivasa Gopalachariar, for the 
Respondent. 

JUDGMENT. 

Sapasiva ÁIYAR, J.— The facts have been 
set out in the judgment of my learned 
brother, and it is unnecessary for me io re- 
peat them. The petition put in by the lsb 
defendant’s sons to set aside the Court auc- 
tion sale is filed by them not on the ground 
that they are also parties to the decree (in 
which the sale was held), as represented by 
their father, the lat defendant, but as inde. 
pendent persons who owned shares in the 
property sold and who are entitled in cons 
sequence to file a petition under Order XXI, 
rule 90, (old section 311), to set aside the 
sale on the ground of material irregularity 
and consequent substantial injury. I agree 
with the lower Court in its conclusion that 
there was no material irregularity in publish- 
ing and conducting the sale except that the 
sale was conducted and concluded after the 
High Court's order of stay (which is, of 
course,, a very material irregularity). No 
substantial injury is proved to have been 


‘caused by any such material irregularity, 


The property was estimated by the Amin ag 
worth only 56,000 and odd rupees and it 
was sold for 68,000 and odd rupees. 
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The first defendant from his conduct in 
these execution proceedings has clearly 
proved himself to be a cunning litigant, aud 
the affidavit produced on his behalf is not 
reliable even though supported by a telegram 
from one Palaniappa Ohetty, who has not 
been examined. The want of bidders, I am 
inclined to hold, was due to the litigious 
nature of the Ist defendant who had set up 
his mother-in-law to file claim petitions on 
behalf of his (the first defendant's) sons, to 
bring a suit on their behalf, to put in a 
revision petition on their behalf against the 
claim order and todo several other acts, 
more in order to delay and defeat the decree- 
holder than with the bona fide object of pro- 
secuting any tenable claim. Purchasers will 
naturally be chary of making bids for the 
property belonging to the lst defendant and 
his sons, as they are sure to purchase a pro- 
tracted litigation along with the property. 
Appeal against Order No. 210 of 1911, in 
which the lst defendant's sons are the appel- 
lants, must, therefore, in my opinion, be 
dismissed. The parties will bear their res- 
pective costs. 

Coming to Appeal against Order No. 211 
of 1911, this appeal arises out of a petition 
filed under section 47 of the Civil Procedure 
Code and also under Order XXI, rule 90, by 
the lst defendant himself. So far as his ap- 
plication to set aside the sale is grounded on 
irregularity and substantial injury under 
Order XXI, rule 90; it cannot be granted for 
the reasons already set out by me in Appeal 
against Order No. 210 of 1911. The con. 
tention under section 47 of the Civil Pro- 
cedure Code is based on the following facts: 

The first defendant's sons putin a claim 
petition for release of their shares in the 
attached houses. The Subordinate Judge 
dismissed the claim petition od the 15th July 
1911. On the 20th July 1911, Civil Revision 
Petition No. 878 of 1911 was filed in the 
High Court to revise the Subordinate Judge's 
order dismissing the claim petition. On that 
same date (the 20th July 1911), an ex parte 
order was obtained from a Judge of this Court 
stopping all further proceedings in the 
matter of bringing the attached house to 
sale in execution of the decree. Notwith- 
standing the stay order, the sale of the 
properties was concluded on the 21st July 
1911. The question is whether such a sale 
is not wholly illegal as having been conducted 
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by the Subordinate Judge’s Court ein viola- 
tion of an order from a superior Court stay- 
ing the sale. In Muthu Xumarasamz Rowthen 
Minda Nayanar v. Kuppusawmz Atyangar (1), 
it was held, following Bisseswart Ohowdhurany 
v. Horro Sundar Mazamdar (2), that the stay 
order passed by a superior Court does not 
become effective till it is communicated to 
the inferior Court, and that an execution 
sale held by the inferior Court in igno- 
rance of the stay order is a legally valid sale. 
With the greatest respect, I am unable to 
agree with the decision, though ib isin acoord- 
ance with the case of Bisseswart Ohowdharany 
v. Horro Sundar Mozamdar (2). It seems to 
me that, unless the order of stay or order 
of injunction passed by the superior Court 
made it a condition that that order shall take 
effect only from the date of its communication 
to the lower Court, or to the party enjoined 
(as the case may be), an order suspends the 
power and jurisdiction of the lower Court to 
conduct further proceedings ‘from the 
moment when the order of the superior 
Court was passed," I do not think that I 
could put the reasons for this view better than 
they have been enunciated in the judgments 
in the cases of Satz Nath Szkdar v. Ratnamanz 
Naskar (3) aud Hem Chandra Rar v. Mathur 
Santhal (4) and I shall, therefore, not 
attempt it. In the result, I would set aside 
the sales concluded onthe 2lst July 12311 
by the Subordinate Jadge’s Court of Ramnad 


‘as having been held without: jurisdiction 


after the passing of the order of this Court 
staying the sale, which order was dated 20th 
July 1911, and I would direct that a fresh 
sale be held after fresh proclamation. A 
sale held without jurisdiction may, in a sense, 
be said to be asale vitiated by material 
irregularity, but ıb is unnecessary to rely 
on section 311 (Order XXI, rule 90) in 
order to sat aside such a sale, that is, it is 
unnecessary to prove substantial injury also 
but the irregularity is so grave that, in the 
words of their Lordships of the Privy Council 
in Malkarjun v. Narahari (5): “It is sufficient 
by itself, to entitle the jadgment-debtor to 


(1) 8 Ind, Cas, 82; 33 M. 74; 6 M. L. T. 159. 

(2) 10. W. N. 226. 

(3) 14 Ind. Cas, 808; 15 C, L. J. 335. 

(4) 17 Ind. Cas, 78; 16 C. W. N. 1031; 13 Cr. L, J. 


69. 
(5j 25 B. 337 at p. 348; 5 0. W. N. 10; lU M. L. 
Je 368; 2 Bom. L. R. 927; 27 I. A, 216 (P. C.). 
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vacate the sale.” Parties will bear their 
respective costs in both Courts. I might be 
permitted to remark that in respect of a stay 
order passed by an Appellate Court, it seems 
to me advisable, in order to avoid future com- 
plicated litigation, to provide usually that 
the order shall take effect only from when 
the order is communicated to the lower 
Court which has to guide itself in accordance 
with sueh order. 

Spencer, J.— The facts, which are not 
denied, arg that a saleof the appellants’ 
immoveable properties in execution of decrees 
was commenced on July 17th aud concluded 
on July 21st, 1911. 

On July 20th, an order was passed in the 
High Court directing ad interim stay of the 
sale. A telegram was sent by the Vakil in 
Madras to * the Vakil 
him of the result of the petition in the 
High Gourt, and it reached Madura soon 
afternoon the same day. The Subordinate 
Court of Ramnad was thereupon moved by a 
petition accompanied by affidavit to stay the 
sale. 

The Subordinate Judge refused to act- on 
the telegram when he had not received 
official confirmation of the information, re- 
jected the application and directed the sale 
to proceed. The sale was ‘completed on the 
following day and was subsequently con- 
firmed on September 2nd after the High 
Court’s stay order had been received. Mean- 
while, the stay order, having proved ineftec- 
tive, was cancelled by the High Court on 
August 3rd. Applications to set aside the 
gale were dismissed by the Subordinate Judge 
on August 29th, and the judgment-debtor and 
his sons now appeal.. i 


Arguments have been addressed to us on 
the questions, (1) whether the stay order 
of the High Court took effect from the time 
when ib was pronounced or from the time 
when it was officially communicated to the 
Court under whose orders the sale was held, 
(2) whether the sale that was completed in 
spite of such an order was thereby invali- 
dated, or whether a mere irregularity has 
been committed for which the jadgment- 
debtors must prove that they have sustained 
substantial injury before they can claim to 
have the sale set aside. 

The first of these questions has been the 
subject of judicial decision in Muthu Kumara- 
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swami Howihan Minda Nayanar v. Kuppu- 
sawmi Aiyangar (1), Bisseswari Ohowlhurany 
v. Horro Sundar Mozumdar (2), Hukum 
Chand v. Kamalanand Singh (6) and Mianjan 
v. Man Singh (7). l 

In the above mentioned judgment of thi 
High Court, the earlier decision of the 
Caleutta High Court, which declared that an 
order of an Appellate Court under section 545, 
Civil Procedure Code (now Order XLT, rule 
5), to stay execution of a decree from which 
an appeal is pending, being of the nature of 
a prohibitory order, would only take effect 
when communicated, was followed in pre- 
ference to the later decision of the same High 
Court. 


In Freeman on Executions, Articles 32 and 
33, it is stated:— A supersede, as properly 
so called, is a suspension of the power of the 
Court below to issue an execution on the 
judgment or decree appealed ífrom; or if a 
writ of execution has issued, ib is a prohibi- 
tion emanating from the Court of Appeal 
against the execution of the writ. It operates 
from the time of the completion of those acts 
which are requisite to call it into existence." 
The effect of an execution issued pending a 
stay thereof granted by the Court is consider- 
ed and declared tobe, of course, irregular 
and capable of being quashed on motion. 
The author then proceeds to make the 
following observation: “Bubib may happen 
that for want of such motion the exeontion 
is never arrested, and property is seized and 
sold thereunder, In such case, as in all other 
cases of irregular execution, thé authorities 
are conflicting, some asserting that the writ, 
having erroneously issued, remains in force 
till the error is corrected, and others main- 
taining that, the Court for the time being 
having no power to issue the execution, the 
writ is void." 


I consider that there is much force iu the 
observation of Woodroffe, J., in Hukum Chand 
v. Kamalanand Singh (5), that there is 
no reason why the operation of an order of 
the High Court should be made contingent, 
say, upon the due performance of the daties 
of the Post Office. 

To adapt the words of that learaed Judza 
to the circumstances of the present ewa, 


(6) 33 C. 927 at p. 944; 3 C. L. J. 67. 
(T) 2 A. 686. 


102 


INDIAN OASES, 


(1914 


RAMANATHAN OHETTY t, ARUNACHALAM CHETTY, 


before the lower Court completed the sale, 
this Court had ordered that it should not be 
dono, In the same ease, Mookerjoe, J., 
observed that the moment thatthe High 
Court has made an unconditional order for 
stay of execution, it becomes an operative 
order and suspends the power of the Subordi- 
nate Court to carry on further the exeoution 
proceeding. 
. The same idea found expression in the words 
of Westbury Lord Chancellor in In re the Risca 
Ooi and Iron Company, Hookey, Ex pirte(8): — 
“E shall abide by a rule of convenience; cər- 
tainty in the matter 18 convenience; certainty 
you attain by abiding by the date of the 
order; uncertainty you introduce when you 
depart from that date. A variation from the 
common rule of abiding by the record is 
introduced bya departure from that date. 
Great laxity of practica would be introduced 
and encouraged by a departure from that 
date.” i 

Itis not necessary in these proceedings 
that we should go to the length of deciding 
whether the view taken in Muthu Kumara- 
swami Rowthan Minda Nayanar v. Kuppusawmz 
Áryangar (1) that the order only became 
effective when communicated to the Subordi- 
nate Court was right or wrong. The oir- 
cumstances of that case were sufficiently dis- 
similar to distinguish it from the present 
case. In that case, there was no communica- 
tion of the order received at all when the 
sale took place. In this case, the Court had 
information, though of an unauthenticated 
character, and it was moved to stay the sale, 

In Bisseswart Chowdhurany v. Horro Sundar 
Mozumdar (2), it was held that a sale was 
not void in law if held under circamstances 
in which ‘there was nothing to fix the 
decree-holder with any knowledge that the 
sale was ordered to be postponed, the Court 
executing the decree knew nothing of it, 
thera was a valid subsisting order for sale 


and the sale took placa in pursuance of that. 


order. Itis implied that it would not be so 
if the Court and the 
aware of the order of postponement. Ag 
-stated in Mr. Freeman's book at page 125, 
“The plaintiff and the officer charged with 
“the execution of a writ, on being informed of 
a stay of execution, whether resulting from 


(8) (1861) 81 L. J. Ch, 429; 8 Jur. (N. s.) 900, 6 L. 
"|. (x. s.) 567; LO W. R. 701, 


décree-holder were’ 


an order of Court or from such a c?Inplianee 
with the law as to create such a stay, should 
discontinue their proceedings. If they per- 
sist in disregarding the stay and in acting 
under the execution, they are no, longer 
entitled to its protection." 

I am decidedly of opinion that the lower 
Court in the present instance acted in- 
judiciously in not postponing the sale in 
order to ascertain the truth of the information 
brought to its notice that the High Court 
had directed the sale to be stopped, if any 
doubt was felt as to the authenticity of the 
telegram. 

This was the view taken by the Calcutta 
High Court in Hem Ohandra Kar v. Mathur 
Santhal (4), in a case where a Subordinate 
Court refused to take any notice of a telo- 
gram from the petitioners’ Vakil in the 
High Court intimating the orders of the 
High Court. Similarly in Sati Nath Srkdar 
v. Ratnamant Naskar (3), where a District 
Munsif refused to act on an affidavit accom- 
panied by a letter written by a Vakil of the 
High Court that the High Court had ordered 
an ad interim’ stay of proceedings for the 
ascertainment of mesne profits, it was held 
that the ast of the Munsif amounted to a 
contempt of the authority of the High Court 
and that.thearm of the High Court was 
long enough to reach any person who behaved 
in such a manner, ard that the order was 
wholly without jurisdiction and should be 
cancelled. 

In Mian Jon v. Man Singh (7), ib was held 
that a sale held notwithstanding an order of 
postponement was unlawful and invalid aud 
should not have been confirmed seeing that ib 
was wholly illegal. In Nomid Singh v. 
Musammat Sohun Koer (9), the sale was not 
treated as void but was seb aside by the 
Court treating the order for postponement 
as invalidating the sale notification, in the 
publication of which there was consequently 
considered to bean irregularity. This course 
must be adcpted here. Thera can ba no 
doubt that a substantial rumour that the 
High Court had ordered that the sale should 
not proceed was calculated to affect the 
freedom with which intending bidders would 
be tempted to come forward and offer bids, 
if they possessed a knowledge that the 
whole proceedings were likely to ba rendered 


(9) 4 N. W. P. H. C. R. 135. 
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a @ . 
infructnous in consequence of order already 
made. 


Tn this case also, the auction lists printed 
in Civil Miscellaneous Appeal No. 211 of 
1911 show that the plaintiff’s Vakil was the 
only bidder on the 20th and 21st July. I, 
therefore, think that there is ground fo 
suppose that the  judgment-debtors sus- 
tained substantial injury by the proper- 
ties sold on these two days being knocked 
down to the plaintiff. The Subordinate 
Court may also be treated as having acted 
without jurisdiction when it continued a 
sale which the High Court had- ordered to 
be stopped. I will allow both these appeals 
to the extent of setting aside the sales held 
on duly 20th and 21st, and l would order 
the parties in these appeals to bear their 
respective césts in both Courts in considera: 
tion of the obstructive attitude of the judg- 
ment-debtors throughout the execution pro- 
ceedings. 


Appeal allowed. 


PRIVY COUNCIL. 

APPEAL FROM THE COURT of THE JODICIAL 
COMMISSIONER OF OUDH, 
December 3, 1913. 

Present: —Lord Shaw, Lord Moulton, 

Sir Joh» Edge and Mr. Ameer Ali, 
Musammat JAGRANI KOER AND OTHERS— 
AP2ELLANTS 

versus 


Kuar DURGA PARSHAD —RESPONDENT, 

Hindu Law—Will—Presumption of law—Attestation 
—Status of witnesses —Civil Procedure Code (Act XIV 
of 1882), s. 568—Ecamination of document and witnesses 
by Court of Appeal — Evidence — Admissibility. 

A. childless Hindu made a Will in favour of his 
sister’s son whom he treated with regard and affection, 
the Will being attested by the testator’ s Diwan, a 
servant who was in charge of testator’s wardrobe, and 
his treasurer. The Will was challenged by another 
heir whom the testator did not like: 

Held, (1) that having regard to the relations of the 
par ties to the testator, the Will was a nataral Will and 
in accord with the testator’s feelings and tenor of his 
life and the presumption of law was in favour of its 
beiag genuine, as its execution was proved by reason- 
able evidence and was nob tinged with impropriety; 

(2) that the attestation by servants was not in itself 
impeachable unless there were reasonable grounds 
far suspicion that the Will was not the voluntary act 
of the testator and procured by undue influence. 


Chotey Narain Singh v. Musammat Ratan Koer, 22 I 
A. 12; 22 C. 519, relied upon. 

Evidence to show that persons other than the 
testator arein the habit of signing blank forms 
and blank sheets is irrelevant and inadmissible to 


rebut the evidence produced in proof of the execution 
of a Will, 


In the case of a Will, reasonable, natural and 
proper in its terms, it is nob inaccordance with sound 
rules of construction to apply to it those canons which 
demand a rigorous scrutiny of documents of which 
the opposite can be said, namely, that they are 
unreasonable, unnatural or tinged with impropriety. 

The production of certain documents in a Court 
of Appeal under section 668 of the Code of Civil Prore- 
dure to throw doubt upon the testimony of a witness, 
examined in the lower Court but given no opportunity 
to clear up any discrepancies in the Appellate Court, 
is an undesirable procedure, asno witness then could 
be free from adverse judicial comment. 


Appeal from a judgment and deeree of the 
Court of Judicial | Commissiouer, dated 
January llth, 1909, partly affirming and 
partly reversing those of the Subordinate 
Judge of Hardoi, dated February 4th, 1908. 


FAQTS.—After the annexation of Oudh 
and the restoration of peace, the Second Sum- 
mary Settlementof Sarawan Baragaon, situate 
in the District of Hordoi, was made with Raja 
Dhanpat Rai and Raja Fateh Chand who 
were cousins several degrees removed. They 
were also granted the estate of Sarsawa in 
the District of Kheri. In pursuance of the 
provisions of section 8 of Act I of 1869, 
their names were jointly entered in lists 
IÍ and V in respect of these several estates. 
Their joint holding was not harmonious and 
ended in a perfect partition of their res- 
pective shares. The present suit related 
only to the half share held by Raja Fateh 
Chand, who died on October 4th, 1873. His 
younger son, Wazir Chand, took Sarawan 
Baragaon, while his elder son, Amir Chand, 
took Sarsawa, He died on September 26th, 
1887, and was succeeded by his son, Narindra 
Bahadur. In 1905, Narindra Bahadur died 
making the Willin dispute. The widow of 
Wazir Chand, who died in 1887, lived on 
terms of great amity with Narindra Bahadur 
who had a preferential claim to succeed 
under the provisions of Act E of 1869.. Darga 
Prasad, the respondent, was one of the sons 
of Raja Dhanpat Rai. For many years past, 
bitter enmity existed between the family of 
Amir Chand and the respondent and his 
brothers. At the instigation of Durga 
Prasad, the widow of Wazir Ohand fell out 
with Narindra Bahadur who sued for the 
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possession of Sarawan Baragaon. A  compro- 
mise was arrived at by which she was to 
remain in possession for life, while Narindra 
Bahadur was not to devise the estate to his 
Bister'sson, Raj Bahadur. Narindra Bahadur 
had no child by his wife, Jagrani Kunwar, 
the appellant and Raj Bahadur was treated 
like a son. 
Raj Bahadur and to exclude Durga Prasad, 
Naricdra Bahadur made the Will in question 
on October 21st, 1904, by which he devised 
Sarawan Baragaon to Jagrani Kunwar 
absolutely and Sarsawa to her for life with 
remainder to Raj Bahadur. On the death of 
Narindra Bahadur, Durga Prasad instituted 
a suit claiming a declaration that the Will 
was inoperative, firstly, on the ground that it 
was a forgery and, secondly, on the ground 
that it was invalid under the provisions of 
Act I of 1869. The Subordinate Judge held 
that the Will was gennine, but decided that 
Narindra Bahadur was not entitled to exeaute 
a Will with regard to the property in posses- 
Bion of Wazir Chand’s widow. Both parties 
appealed against the judgment to the Court 
of the Judicial Commissioner. While the 
appeal was beiug argued, the said Court sent 
for and admitted in evidence certain pro- 
ceedings of the Municipal Board of Lucknow 
which went to show that one of the witnesses 
of the Will was attending a meeting of the 
said Board on the day he was supposed to 
have signed the Will, The Court of Appeal, 
on & consideration of the evidence, came to 
the conclusion that the Will was not genuine 
aud set aside the decree of the lower Court. 
Against the judgment of the Judicial Com- 
missioner's Court, the appeal was preferred 
to His Majesty in Council. As the amount 
of costs to the plaintiffs-appellanta and of the 
deposit by way of security for costs as well 
as for printing at the Privy Council was not 
paid into the Court, the leave to appeal was 
withdrawn. Thereuponthe appellant applied 


to the Privy Council and obtained leave to- 


appeal on the ground that the delay in pay- 
ing the amount was unavoidable, as the 
estimate for printing etc., was exorbitant and 
that certain papers immaterial to the case 
should have been left out. The appellant 
was, however, ordered to deposit £ 300 by 
way of security for the costs of the respondent 
in England which being done tae record 


was sent for from India and the appeal was 


heard in due course. 
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Messrs. De Gruyther, K. O., and Jackson, for 
the Appellants, contended that the evidence 
on record established the genuineness of the 
Will as duly executed by Narindra Bahadur 
on October 21st, 1904. It was attested by 
servants who were in the confidence of the 
testator as well as by Chaudhri Nasrat Ali, 
who wasa man of great respectability and 
thoroughly disinterested. The action of the 
Judicial Commissioner in admitting addition- 
al evidence at the appeal which was used 
to discredit the evidence of Nasrat Ali, one 
of the witnesses to the Will, without giving 
him an opportunity of being heard in 
explanation, was improper and not warranted 
by the Code of Civil Procedure and operated 
seriously to the prejudice of the appellants. 

Messrs. Ross, K. O., and Dube, for the Re- 
spondent, contended that the Will was a 
forgery. Jt was written on a paper which 
was an old one, the witnesses were all ser- 
vauts of the lower grade, Chaudhri Nasrat 
Ali was supposed to have signed it on the 
day he was at Lucknow attending & Board 
Meeting and it appeared impossible for him 
to be present to sign the Will. The appel- 
lants made no attempt to clear up the 
additional evidence. The burden of proof was 
upon the appellants to prove the Will and 
they had utterly failed to discharge it. 
Instead of good reliable evidence, there was 
discrepant and suspicious evidence. 


Mr. De Gruyther, K. O., was not called ` 
upon to reply. 
JUDGMENT. 


Lorp Suaw.—This is an appeal from a 
judgment and decree of the Court of the 
Judicial Commissioner of Oudh, dated the 
llth January 1909. This partly affirmed 
and partly reversed a judgment and decree 
dated the 4th February 1908 of the Court 
of the Subordinate Judge of Hardoi. 


The only question raised at the Bar of the 
Board was whether a Will executed on the 
Əlat October 1904 by one Kuar Narindra 
Bahadar is or is not a genuine Will. 

Its provisions are substantially these: 
That after his death, his widow should be 
proprietor of his estate in the Kheri District, 
and should have absolute power over the 
estate in the Hardoi District and hold pro- 
prietary possession over all his estate. By 


“the third clause of the Will, is was provided 
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that aftér her death, "Raj Bahadur, my 
sister’s son, shall be the absolute owner of 
all my property, moveable and immoveable, 
of every description.” Other provisions, 
including certain annuities to the testator’s 
brother-in-law, occur in the Will. 

Hx facie it was duly executed and properly 
attested, and the witnesses are, first, his 
Diwan, or general agent; secondly, a servant, 
who appears lo have had sharge of the 
wardrobe and a certain power of supervision, 
including that of making purchases; and 
lastly, his treasurer, or confidential clerk. 
In the words of the Subordinate Judge,— 

‘The scribe of the Will is the mukhtar, and 
the three attesting ‘witnesses are the Diwan, 
the treasurer, aud the daroga of late Kuar 
Narindra Bahadur, who were his respectable 
private servants, and used to be always in 
the house, as is the case with Indian gentle- 
men in the position of the Kuar". 

The domestic position of the testator and 
the parties was this: Durga Pershad, the 
respondent, was remotely related to the 
testator Narindra, and for years had been 
on terms of enmity with him, Details of 
this are given, as, for instance, that they 
had not been on “eating and visiting terms,” 
and that there “used to be no exchange of 
presents during marriages". Both the 
Courts below are clear upon the subject, 
the Judicial Gommissioner’s opinion being 
so strong as this, that “the ill-feeling, 
however, which existed bebween the two 
men was quite sufficient to cause Narindra 
Bahadur to desire that his property should 
not go to the plaintiff or his branch of the 


family.” 


On the other hand, the appellant, the 
testator’s sister's son, was treated with 
and 


regard and affection by the testator, 
upon this sabject also both Courts have no 
doubt. In the language of the judgment of 
the Judicial Commissioner: — 


“Tn respect of the feelings which existed 
in Narindra Bahadur’s mind towards the 
defendant, Raj Bahadur, there can also be 
but little doubt . Narindra Baha- 
. dur treated his sister’s son as if he were his 
own son in every way . EE This 
feeling of affection towards his sister's son 
by a childless Hindu is fairly common; and, 
after full consideration of the evidence on the 
point, I have no hesitation in holding that 


Narindra Bahadur did look upon defendant 
No. 2 more or less in the light of a son. It 
would, therefore, not have beeu a matter for 
surprise if he had made a Will benefiting 
the latter." 

This being the state of the relations of the 
partien to the testator, it stands conceded 
that the Will now challenged was in every 
respect a natural Will, and ia accord with 
his feelings and tenor of life. Granted, 
therefore, that its execution is proved by 
anything like reasonable evidence, the pre. 
sumptions of law are in favour of its being 
maintained. The Subordinate Judge, after 
a close analysis of all the evidence, affirms itg 
validity, and that without hesitation, 
Every kind of challenge was made of it,—of 
its execution, of the status of the witnesses, 
of the health of the testator, and so on. But 
at the end of a long litigation upon the 
subject, it was admitted by Mr. Ross, the 
learned Counsel for the respondent, in his clear 
and candid argument bt their Lordships’ Bar, 
that the signature was genuine, nor could he 
venture to disturb what he admitted 
were concurrent findings on the subject 
of the appellaut’s position in the testator’s 
household being equal to that of a son nor 
upon the point of the estrangement between 
the testator and the respondent. 


This makes an end of a considerable portion 
of the judgment of the Judicial Commissioner, 
which treats the signature as suspect. The 
grounds of suspicion which that Court, not- 
withstanding its view as to the complete pro. 
priety and naturalness of the Will itself, 
nevertheless attaches to the execution, are 
three-fold. 

1. In the first place, it is maintained that 
the witnesses might have been’ of a better 
class. Perhaps they might; but they were 
just those witnesses that the testator had 
about him; and a comment of this character 
has no force except upon something on a 
much higher level than mere suspicion, viz., 
proof which would thoroughly satisfy the 
mind of a Court that these persons had com- 
mitted both forgery and perjury. In the case 
of a Will reasonable, natural and proper in 
its terms, it is nob in accordance with sound 
rules of construction to apply to it those 


canons which demand a rigorous scrutiny of e 


documents of which the opposite can be said; 
namely, that they are unnatural, unreasonable, 
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or tinged with impropriety. Their Lordships 
venture to repeat the judgment of Lord Wat- 
gon in Ohotey Narain Singh v. Musammat Ratan 
Koer (1), bearing upon the point of an attesta- 
tion by a person's own servants and depend- 
ents. As has been shown, the execution of 
this Will was not only not improbable, but 
was in fact probable. The words of Lord 
Watson apply to this case, therefore, a 
fortiori — . 

"The theory of improbability remains to be 
considered; and the first observation which 
their Lordships have to make is, that in 
order to prevail against such evidenca as has 
been adduced by the respondent in this case, 
an improbability must be clear and cogent. [t 
must approach very nearly to,if i6 does not 
altogether constitute, an impossibility. To 
give effect to the argument pressed upon this 
Board by the appellants, which seems to 
have found favour in the Court of first 
instance, would be equivalent to holding that 
ihe Willof a Hindu gentleman, a'tested by 
his own servants and dependants, must be 
held to be invalid, unless it is shown that the 
testator, at the time assigned for its execu- 
tion, was placed in such circumstances that 
he could not secure the attendance of persons 
ofa higher rank. That is a proposition 
which verges too closely on the absurd to be 
seriously entertained. There may be cases 
in which attestation by servants only is an 
important element to be taken into account in 
considering whether a Will has been validly 
executed—cases, for example, in which there 
18 reasonable ground for suspicion that the 
-Will is not the voluntary act of the 
testator, but has been procured by the 
undue influence of members of his house- 
hold. This case does not, in the opinion of 
their Lordships, belong to that class.” 

. This point, however, is at an end because 
the execution and attestation are proved. 


2. The second ground of suspicion in the 
minds of the Jndicial Commissioners was 
that the paper ‘upon which the Will was 
written appeared to be old instead of fresh, 
and proof was given that the paper was 
official paper in general use, together with 
evidence that some other people had been in 
the habit of having forms or sheets which 
they signed in blank. In the language of 


(1) 221. A, 12; 22 0. 519, 


the judgment of the Judicial Commis- 
sioner: — 

“That men of the deceased’s position in 
life do sign blank forms and blank sheets, 
especially for the purpose of vikalsinimas 
being drawn up thereon for use in cases in 
the Subordinate District Courts, is not an 
unheard-of thing.” 

Various forms were produced, signed by 
people other than the testator, and with none 
of which the testator had anything to do. 
In their Lordships’ opinion, such evidence 
should not have been allowed to influence the 
mind of a Court, It should not have been 
admitted, as it was not relevant to the 
present cause. 


3. The third matter appears, however, to 
their Lordships to be more serious. By 
section 568 of the Code of Civil Procedure, it 
is provided that if “the Appollate Court 
requires any document to be produced or 
any witness to be examined to enable ib to 
pronounce judgment, or for any other 
substantial cause, the Appellate Court may 
sllow such evidence to be producad, or 
document to be received, or witness to bo 
examined.” In tite course of the hearing of 
this appeal by the Judicial Commissioners, 
a question was asked as to the additional 
attestation of the Will, which bore to have 
been made on the 20th April 1905 (that is, on 
a date about six months after execution) by 
Mohammed Nusrat Ali. This gentleman 
appears from the record to ba a person of 
standing, the jadgment mentioning that he 
is the Honorary Secretary or Assistant Secre- 
tary of the British Indian Association. He is , 
also a member of the Municipal Board of 
Lucknow, Lucknow beingthirby miles by train 
from Sandila, where the Will was ordered to be 
registered. On this date, 20th April, a 
meeting of the Municipal Board had been 
held, followed by a special meeting, both 
meetings being early inthe day and baing of 
some duration. Enquiry was made, and it 
was proved before the Judicial Commis- 
sioners that Nusrat Ali was present at these 
meetings. If this was so, then, ib was 
argued, he could not at the: same hours of 
the 20sh April have been in Saudila. 

Nusrat Ali had been examined before the 
Subordinase Judge, bat nothing had basen 
asked of him on the point, and he was not 
examined by or bafore the Jadicial Commis- 
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sioners. “Their Lordships disapprove of the 
procedure which has permitted doubt to be 
thrown upon his evidence in the course of 
procedure taken on appeal by the Judicial 
Commissioners, "to enable them to proncunce 
judgment," without the witness whose 
testimony is impugned having been afforded 
the opportunity of clearing up the mistake 
and having been convened for that purpose 
No witness, whatever his standing, would be 
safe from adverse judicial comment under 
such procedure. It may quite well be that 
Nusrat Alicould have clearly explained the 
whole point of difficulty, and their Lordships 
would bs slow to conclude, inthe absence of 
his own evidence on the point, that the rest 
of his testimony, otherwise quite unimpeach- 
nble, was perjury. 

Fortunately, there is no necessity for 
farther procedure or expense in regard to 
the matter, for the case that the Board is 
now dealing with is a case in which the 
signature of the Will, whether the deed was 
additionally attested on the date stated or 
. nof,is proved and is properly attested. In 
these circumstances, their Lordships do not 
doubt that judgment of the Subordinate 
Judge should be restored. 

They will accordingly humbly advise His 
Majesty to that effect. The respondent will 
pay to the appellant the costs of this appeal, 
and in the Courts belew. 

Appeal allowed. 


Solicitors for the Appellants: Mr. T. D. 
Wilson & Qo. 
Solicitors for the Respondents: Messrs. 
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DEFENDANTS — I5ESPONDENT3. 
Madras Irrigation Cess Act (VII of 1865), s. 1— 
Meaning of ‘Engagement’ Construction of Act—Ratifi- 
cation by public servants-—Patti. 
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Per Curiam: — 
In section 1 of Act VII of 1865, the Legis. 
lature has evidently used the comprehensive 


word ‘engagement’ instead of the words ‘agreement 
or contract’ in order that implied undertakings 
based on equitable considerations may be relied on by 
landlords in support of their claim for exemption of 
water cess. The section does not restrict itself to 
any engagement at the time of the Permanent Settle- 
ment and it is open to the parties to enter into any 
engagement at any timo they like, 

Per Ayling, J., confirming the decree of the lower 
Court —In all cases of permanently settled estates 
where the income derived from wet lands has been 
taken into consideration in fixing the petshkush, 
there is an implied undertaking of the nature of an 
enforceable contract on the part of the Government 
to allow the usual Government water to such lands 
free of charge. This implied undertaking amounts 
io an engagement within the meaning of Act VII of 
1865. 

In construing the plain words of an enactment 
the debates in the Legislature or the expres- 
ssions of antecedent views of Government which may 
have been modified during the passing of a Bill 
through the Legislature, should not bo referred to, 
to interpret the Act. ` 

An express ratification, within the meaning of sec. 
tion 197 of the Contract Act, cannot become complete 
until ibis communicated to the other party. Till 
then it is liable to revocation. 

In a suit for declaration of right’ fo irrigate land 
free of water rate, the plaintiff relied upon an engage. 
ment of 1864. This was not proved: 

Held, that the suit as framed must fail, and that 
unless the plaint was amended, the suit could not 
succeed on the basis of the usual engagement 
deducible from the terms of a Permanent Settlement, 


Per Sadasiva Aiyar, J., dissenting:—Section 1 of 
Act VII of 1865 does not limit the engagement re. 
ferred to therein to the time of the Permanent Settle. 
ment. Jt is not the aroa at the time of the grant of 
the Permanent Settlement that governs the engage. 
ment but the quantity of water which was being 
supplied at such time. Where a larger area is 
irrigated by the inamdar subsequent to the grant, 
it would be open to him to show that the increase in 
wet area is not due to any increase in the quantity 
of water used by him but to a more economical use of 
the same quantity of water, in which case no water 
rate cau be levied for the increased extent of aron. 
The engagement mentioned in the Permanent Settlo- 
ment is not confined to an express agreement between 
the Government and the landlord. i 


Acts done by public servants in the name of the 
Orown or of the Government of India may be ratified 
by subsequent approvalin much the same way as pri. 
vate transactions. Ratification, once deliberately 
made upon full knowledge of all the material circum. 
stances, becomes at once obligatory and cannot after- 
wards be revoked or re-called. Ratification by a long 
course of conduct is not less effective than a ratifi- 
cation by a formal declaration. 

The area of a patti is not uniform but varies 
between 8 and 115 acres in different villages. 

The question of the conversion rate of a patti is s, 
question of fact. 
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. Second appeals against the deorees of 
the District Court of Kistna, in A. S, Nos. 
145, 238, 242, 239, 240, 197, 147, 241 of 1999 
and 4508 of 1910 presented against those 
of the Court of the Subordinate Judge of 
Kistna at Ellore, in Original Suit Nos. 47 of 
1906, 22 of 1905, 14 of 1906, 24 of 1905, 27 
of 1905, 46 of 1906, 40 of 1903, 24 of 1906 
and 27 of 1909 respectively. 

Mr. T. V. Seshagiri Iyer, for the Appel- 
lants. 

Mr. C. V. Napzer, for the Respondents. 

JUDGMENT. 

AytinG, J,— The suits out of which these 
second appeals arise are all of a similar 
character. They are broaght by various 
proprietors of land under the Godavari 
aniout system for a declaration of their 
right to irrigate their lands with anicut 
water free of water rate, for an injunction 
restraining Government from levying water 
rate under Act VIL of 1865, and except 
in the case of Second Appeal No. 1774 of 
' 1911, for a refund of the amounts collected. 
The substantial question involved iu 


each is the. extent to which Government is - 


bound to allow thea irrigation free of water 
rate. It is nob denied that the water used 
is Government water; the only question 
is whether Government is bound by an 
" engagement" within the meaning of 
section lof Act VII of 1865 to allow the 
irrigation free of charge. 

Some of the saits deal with Mokhasa vil- 
lagos, others with minor JInams, and such 
may conveniently be treated separately. 

Second Appeal Nos. 1398 to 1401 and 17;0 
and 1774 of 1911 all arise ont of suits relat- 
ing to Mokhasa villages, all in the Ellamanchili 
Zemindari with the exception of one (that 
resulting in Second Appeal 1393 of 1911) 
which relates toa village in the Nidadavole 
Zemindari. These suits will be considered 
first. 

All these suits are laid on the basis of an 
alleged engagement with Government embodi- 
ed in an order of Government (G. O.) 
No. 101 Rev. dated the 16th January 186+, 
to the effect that Government water would 
be supplied free of charge to all those 
lands, whose pre-existing sources of irri- 
gation were cut off by the anicut -works, 
This general engagement, or undertaking, on 
the part of Government is said to have been 
subsequently given practical effect by the 
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proceedings of a Deputy Collector, named 
Subba Rao, who in 1876 determined the 
actual extents to he allowed rate free in 
each case; and the proceedings of Mr. 
Subba Rao are said to have been ratified by 
Government in its Order No, 661 Rev., dated 
the 13th September 1894. 

Government denies both the alleged engage- 
ment and the ratification. 

The first point for determination is as to 
the meaning of the word "engagement" in 
sablon 1 of Act VIL of 1865. It has been 
repeatedly held, and is not now disputed, 
that in all cases of permanently settled 
estates where the income derivable from 
wet lands had been taken into consideration 
in settling the pezshkush payable to Govern. 
ment, there is an implied undertaking of the 
nature of an enforceable contract on the part 
of Government to allow the use of Government 
water to such wet lands without charge: and 
that this implied undertaking amounts to an 
engagement within the meaning of the Act. 
There is a similar implied engagement as 
regards enfranchised inams. If I under- 
stand the learned Government Pleader 
aright, he contends that these undertakings 
deducible from the circumstances under which 
the peishkush (or quit-rent in the case of 
an nam) was determined are the only 
engagements contemplated by, or within the 
meaning of, the Act. I can find nothing 
in the Act tending, however, remotely to 
jastify such a narrow construction. The word 
“engagements” is not qualified in any way, as 
it would have been, had it been intended to 
limit it to the cases just referred to, An 
imaginary case may be taken: suppose that 
Government had, prior to the Azt, constructed 
a channel through a Zemindar'sland for the 
benefit of Government lands on the under. 
standing that in consideration of Zamindar 
allowing the use of the ground through 
which the channel was dug, he should be 
allowed to irrigate his own lands from it, 
free of charge: can 16 be contended that such 
an agreement conld not be pleaded under the 
Act as a bar to the subsequent imposition . 
of water rate? or would ib not rightly be held 
to bean engagement” within the meaning 
of section 1? 

I am content to rest my decision on the 
plain wording of the Act: aad do not propose 
to follow in detail the arguments of the learned 
Government  Pleader and Vakils for the 
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appellants, based on previous rulings of this 
Court or on various Government orders and 
other official documents written shortly 
before the passing of the Act, and referred to 
as showing the probable intention of Govern- 
ment. As regards thé former, it is true that 
the earlier cases [Oh¢dambar1 Row v. The 
Secretary of State for India in Oouncil (1), 
Luichmee Doss v. Secretary of State for India(2) 
and Secretary of State for India v. Ambalavana 
Pandarasannidhi (3)], only, deal with what I 
may call Permanent Settlement engagements: 
bat they contain nothing suggesting the 
exclusion of other eugagoments. In Kaendu- 
kurt Mahalatshmamma Garu v. The Secretary 
of State for India (4), (Urlam case), the 
learned Judges discuss the evidence of another 
engagement, though they find it not proved: 
and in two othercases, Appeal Suit Nos. 182 to 
184 of 1904, and Sri Raja Venkata Rangayya 
App2 Rao Bahadur v. The Secretary of State for 
India (5), they find a similar engagement to 
that now set up as coming within the scope of 
the section. The most recent case, Kesarz Ven- 
katasubbiah v. The Secretary of State for India 
(6), is also a distinct authority in support of 
my view. In the last named case, one of the 
learned Judges has to some extent based 
his conclusions on a consideration of antecedent 
offical correspondence. Before us much argu- 
ment has been devoted to this line of reason- 
ing, and [the Government Pleader was 
permitted to file some fresh Exhibits in the 
shape of Government orders and Board's 

Proceedings connected with the documents 
considered in that case, but nob referred to in 
the judgment. The admission of these 
documents was allowed on the understanding 
that they were to be referred to only as 
bearing on the interpretation of the term 
“engagement,” Ido not propose to discuss 
any of these documents or their effect, 
inasmuch as, with all deference, I doubt 
whether it is either necessary or advisable to 
interpret the plain words of the Act in the 
light of expressions of the views of Govern- 


gio cul its enactment [vide Administrator 
(1) 26 M. 

a Bn ra. 456; 6 M. L. T. sun 32 M. 456; 19 M. 
L. J. 470 
(3) 8 Ind. Cas. 857; 34 M. 866; 9 M. L. T. 47; (1911) 
1 M. W. N. 119, 

(4) 8 Ind. Cas. 67; 34 M. 295; 8 M. L. T. 389; 
L. J. 823; (1910) M..W. N. 595. 

(5) 19 Ind. Oas. 227; 13 M. L. T. 330; 24 M. L. J. 
680; (1913) M. W, N. 417. 

(6) 20 Ind. Cas 804; 14 M. L. T. 181, 


20 M, 


. of course, 


General of Bengal v. Prem Lall Mullick (7), Kadir 
Bakhsh v. Bawhani Prasad (8) Gudemedt of 
Edge, C. J.), Queen- H mprees v. Bal Gangadhar 
Tilak, (9)]. I may remark that, if debates in 
the Legislature should not be referred to, ib 
seems still less legitimate to refer to 
expressions of the antecedent views of Govern- 
ment, which may have been modified during 
the passage of a Bill through the Legislature. 
I may also refer to the remarks of Lord 
Halsbury in Hilder v. Dexter (10). 

Assuming, then, that an engagement of the 


kind alleged by the appellants would be an 


engagement within the meaning of the Aot, 
has such an engagement been proved? It is, 
entirely distinct from, and 
independent of the engagement deducible 
from the conditions of Permanent Settlement 
and nam grants, to which reference has 
been made and which is admitted by Govern- 
ment. The District Jadge has held that it 
has not been proved;and, although his finding, 
based chiefly on the interpretation of docu- 
ments, is open to question in this Court, I 
am of opinion that he is right. The 
plaint in the suit ending in Second Appeal No 
1398 of 1911, (with which the other plaints 
are identical or practically so), sets out the 
engagement as follows:-— 

“That prior to the introduction of the 
anicut system of irrigation into the Goda- 
vari delta, the Mokhasa village of Ohina 
Nindrakolanu had a wet oyakut of katizes 
24 watered under old and independent 
sources of irrigation. . The introduction of 
the anicut system intepfared with those sources 
of irrigation and rendered them useless for 
irrigation purposes, Government were, 
therefore,[bound to compensate the Mokhasa- 
dars (plaintiff's predecessors-in-title) for the 
loss either in money or otherwise gnd to 
cover up all such cases Government, in its 
Order No. 101, Rev., dated the 16th January 
1364, declared that Government water would 
be supplied free of charge to all those lands 
wuose pre existing sources of irrigation were 
cut off by the anicut works. Agreeably with 
the said declaration of Government and under 
the orders of his departmental superiors, 


M. R. Ry. Subba Rao Pantula Garu, then 

(7) 22 O. 788; 22 I. A. 107. 

(8) 14 A. 145; A. W.N. (1892) 6. 

(9) 22 B. 112. 

(10)(1902) App. Cas. 474; 71 L. J. Oh. 781; 87 L, T. 
311; 9 Manson 378; 51 W. R. 225; 7 Com. Cos, 258; 18 
T, L. R. 800. 
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in charge of the division, recognized, on 
17th July 1876, acres 546 —88 as mamool 
wet, z.e., as land entitled to Government water 
free of charge, fixing the ald wet ayacut at 
katties 22—6 and converting it into acres at 
the average conversion rate of acres 24—58 
per katit. Though full justice was not done 
to the Mukhasadars (plaintiffs and their 
ancestors), they submitted to the above 
settlement andit has now been in forse 
for nearly thirty years having been ratified 
by the Board and -Government. There is 
thus an engagement between the -plaintiffs 
and the defendant in regard to the exent of 
mamool wetin China Nindrakolanu and it 
is not now open to the defendant to go behind 
it and re-open the question." 

A copy of G. O. No. 101 Rev., dated 
10th. anuary 1864, is filed as Exhibit 
XXIV in Original Suit No. 240f 1905 (Second 
Áppeal No. 1400 of 1911): and as this is 
alleged to contain the “engagement,” it 
obviously calls for very careful consideration. 
The Government order was passed on a letter 
from the Board of Revenue which was not 
filed in the lower Courts. A copy was filed 
and exhibited before us, but subject to the 
conditions that it was only to be used, as 
already stated, in connection with the 
interpretation of the word “engagement” in 
the Act. Fortunately, however, the purport 
of the Board’s letter is set forth very fully 
in the Government order itself. It apparently 
dealt with two subjects, 

(the submission of a draft Act for 
levy of water-cess; 
(2) a proposal to modify the rules pre- 


viously in force in Godavari and. 


Kistna for the levy of water-cess, 

We are only concerned with the second of 
these, which is dealt with in paragraphs 
7 to 12 of the Government order as 
follows :— 

“7, The last 24 paragraphs of tiis Board's 
Proceedings relate to the subject of nam 
and Zemindary ‘mamool nunja, ” 

' "B. The rules hitherto in force have been 
held, the Board state, to require the levy of 
‘the half water rate on ‘mamool nunja,’ on 
the ground that it was formerly imperfectly 
irrigated; but the rule has not been 
uniformly obseryed in the Godavari and 
-Kistna deltas, the practice in the former 
bearing harder upon the z¢zamdars than 
that observed in the latter.” 


"9. The Board have, after mature con- 
sideration, come to the conclusion that the 
impostis in every respect an objectionable 
one. There cannot be a doubt, of course, 
about the benefit which all wet lands under 
the influence of the anicut channels have 
derived from these works: the difficulty is 
to determine the exact amount of that benefit. 
Besides this, itis to be remembered that, 
when these irrigation works were commenced, 
the old tanks and channels had been for years 
neglected, hence the apparent present im- 
provement is much greater than would have 
been thecase if theexisting tanks, etc., had been 
duly maintained. The Board notice in regard 
to Zemindaries, that the assets on which 
their  peshkush was based included the 
nunjah assessment receivable from ‘mamool 
wet lands,’ and that the sanads granted to 
the proprietors declared that the assessment 
of the public revenue on their lands should 
never be liable to change under any circum- 
stances. In the case of munjah inams too, 
the grant was intended to secure the grantee 
the revenue derivable from lands under wet 
cultivation. A charge for improved irrigation 
interferes with these rights. The Board 
further argue that such a demand is in 
opposition to the expressed intentions of 
the Home Government, and they quote 
several despatches from the Secretary of 
State on this point, specific instances of the 
hardship entailed by the present practice 
have been bronght to their notice, and they 
finally recommend that the demand of half 
water rate on mamool nanjak should 
be relinquished, leaving it to the local 
authorities to deal with exceptional cases 
in which the equity of the demand may be 
unquestionable.” 

"10, The principle on which exemption 
might be allowed they consider should be 
the following:— 

: "In the Zemindaries and mame, the 
nanjah ayacut proved to the satisfaction 
of the local authorities to have been 
customarily cultivated as such in times 
past under old channels and tanks without 
the aid of the anicut works, shall in future 
be exempt from all water rate for a Muelo 
erop.' 

" "11. The Board add that the adoption of 
this rule will ensure to Government a 
revenue but little if at all less than would be 
obtained under the present orders." 
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"19. Qn further consideration of the 
subject and the weighty arguments adduced 
by the Board, the Government are of opinion 
that the minor charge for improved irriga- 
tion should be abandoned, wherever ib can 
be shown that land, whether nams or 
Zemindary, is entitled to irrigation, at the 
eost of Government. But the mere desigua- 
tion of “mamool nuniah” is not sufficient 
proof of this right; the real criterion ia the 
rate of assessment which the accounts show 
the land to be Hable to. If this indicates 
the title of the land to water, or if other 
reasonable proof can be adduced, then no 
charge should be made for irrigation, as 
the engagement to supply water manifestly 
implied a full and not an imperfect supply. 

Now, it will be seen at once that there 
is nota word here of any compensation to 
the Mokhsadars’ for interference or damage 
to “ld and independent sources of irriga- 
tion.” The Godavary anicut was completed 
in 1852: and irrigation by means of channels 
connected with it commenced in 1855 (vide 
Exhibit IX in Second Appeal No. 1468 of 
1911). Lands newly brought under wet 
cultivation by means of this irrigation were 
vharged at fixed rates for the use of the 
water; and apparently half the ordinary 
rate had been levied on "mamool nanja,” (i e., 
lands which had previously been customarily 
irrigated from other sources} on the ground 
of the benefit they received in,the shape of 
an improved and more regular supply. This 
charge the Board proposed to discontinue 
on three main grounds, (1) the difficulty of 
calculating the benefit derived from the 
improvement, (2) the facts that the charge is 
an infringement of the rights of Zemindars 
as conferred at the Permanent Settlement 
and similarly of Inamdar under their grants, 
(3) that it was in opposition to the expressed 
intentions of the Home Government (what 
this refers to, there is nothing to show). 
Whatever the extent of the proposed con- 
cession was, it is pretty clear that, except 
in so far as it was a gratuitous concession 
based on grounds of policy, it was dictated 
by the fact that this charge conflicted with 
the rights acquired by Zemindars at the 
time of Permanent Settlement and by 
Inamdars under their grants. What was 
the extent of it? Here there is a certain 
amount of ambiguity. The Board proposed 
to exempt manja ayakat proved..,,........t0 


have been customarily cultivated as such in 
times past under old channels and tanks 
without the aid of anicut water. 


It is suggested for the appellants that 
this means something different, and larger 
than the wet ayakat at the time of Permanent 
Settlement. The idea is (1) that between 
the time of Permanent Settlement (1802 for 
Nidadavole and 1837 for Hllamanchili) the 
wet ayakat had increased: and (2) that the 
Board meant to extend the concession not 
only to the Permanent Settlement wet ayakai, 
but to all lands which had been brought 
under wet cultivation up to the time of 
introduction of  anieut irrigation. Both 
these points seem extremely doubtful. We 
are not referred to any evidence tending 
to show that there had been any increase 
in wet ayakat: and the reference to the 
neglect of old tanks and channels suggests 
a very different state of affairs. Secondly, 
if there had been an increase, and the Board 
desired to extend the concessions in the 
manner indicated, why did they not explain 
their reasons for so doing? Government, 
in setting forth the purport of the Board’s 
proposals, are nob likely to have omitted 
such an explanation if given. It seems more 
dae that the Board's proposal was 
ormulated with the knowledge that there 
had been no increase but rather a decrease 
of the wet ayakat. 


The decision of Government is set forth 
in paragraph 12 to confine the concession to 
“land, whether inam or Zemindari, shown to 
be entitled to irrigation at the cost of 
Government." It is not a very happy phrase, 
but I can only understand it as meaning 
“land entitled to be irrigated with Govern- 
ment water without charge," Ib cannot be 
contended that a right to the use of Govern- 
ment water without charge was enjoyed by 
lands which were brought under wet cultiva- 
tion between the time of Permanent Settle. 
ment and the introduction of the anicut 
system: and the reference to an "engagement 
to supply water" in the last sentence of the 
paragraph cannot have referred to such 
lands. 

It is, of course, in the order of Government 
and not in the proposals of the Board that 
the alleged "engagement! must be sought, 
and it is to be noted that Government do 
not accept the Board's proposal as quoted 
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verbatim in paragraph 10: buat formulate 
the terms of the concession themselves. 

I ean find nothing in the (Government 
order relied on by the appellants more than 
a resolution to abandon the charge of half 
water rate on wet lands so cultivated at the 
time of Permanent Settlement or enam grant 
on the ground that th» charga was arbitrary, 
impolitie and an infringement of rights 
acquired at the Permanent Settlement, or 
under the terms of the nam grant. This is 
a totally different thing from the engagement 
pleaded in the plaint. 

It is true that, as appears from various 
exhibits, in later yeara some misapprehen- 
sion prevailed as tə the reasons which 
influenced Goverament in passing its order 
of the 16th January 1864, as well as the 
exact definition of the concession. The 
Board in drafting rules (which were duly 
approved by Government) followed the 
wording of their original proposal, as set 
forth in paragraph 10 of the Government 
order and this naturally led to some con- 
fusion. But I may refer to Exhibit X X [X in 
Original Suit No. 24 of 1905 (Second Appeal 
No. 1400 of 1911), from which it will be 
quite clear that in 1838 both the Board aud 
Government entertained no doubt that the 
concession allowed by Goverament in 1564, 
was limited ta the “gudikat wet area", that 
is, the &rea entered as wetin the Perma- 
nent Settlement accounts. It is unnecessary 
to discuss these later dosuments in detail, 
inasmuch asit is nob suggested that any of 
them constitute an addition to the "engage- 
ment” which has to be found within the 
four corners of G. O. No. 101 Rev., dated 
the lóth January 1864. As a matter of 
fact, the qiestion of whether the wet area 
at the time of Permanent Settlement or at any 
later time before the introduction of the 
anicut system should be adopted as the test 
was never viewed asa matter of any prac- 
tical importance, probably for the simple 
reason that no general insrease or material 
variation of wet ayatat took placa in the 
‘interval. 

It is necessary, however, to consider another 
argument put forward on behalf of the 
appellants. It is said that, whatever may 
have been the intention of Governmeat in 
passing G. O. No. 101 Rev., dated the 
16th January 1864, the concession was 
-interpreted by their officers and given 


practical effect in a particular way, and this 
procedure was approved and ratified by 
Government in 1894, so that as thus given 
effect to it must now be treated as a binding 
engagement, 

The officers in question are Mr. Hope, 
Collector of Godavari in 1375.6, and Mr. 
K. Subba Rao, Deputy Collector ou general 
duty. Mr. Subba Rao, under instructions 
from Mr. Hope’s predecessor, made an investi- 
gation in 16 villages, including those now . 
in question, and submitted proposals to Mr. 
Hope of the determination of the “usual 
wet area" on’ which exemption was to be 
allowed. Copy of Mr. Subba Rao’s report is 
filed as Exhibit IX in Original Suit No. 46 
of 1906 (Second Appeal No. 1468 of 1911) 
He took “the highest” area of wet cultivation 
in any one year, before the villages were 
brought under the anicub as the basis of 
his recommendation: and converted this area 
(recorded in the Bhuband accounts only in 
terms of seed grain) iuto acres on a system 
of calculation of his own. The appellants 
contend that hia procedure in both parti- 
culars has been ‘ratified by Government and 
cannot now be called in question. It em- . 
bodies the exemptions they now claim. It - 
was not argued before us that Subba Rao was 
acting under the authority of Government, 
or that, in the absence of ratification by 
Government, Government would be bound 
by his action. A clear authority against 
such a view, ifit were needed, is to be found 
in Secretary of State for India in Oouncil 
v. Krishna Redii (11). The only question 
is whether his Settlement was ratified by 
Government. There was certainly no rati- 
fication by Government at the time.  Exhi- 
bit X (in the same suit) shows that the 
Collector, Mr. Hope, (influenced apparently 
by the sole idea of saving himself trouble), 
told Subba Hao to dispose of the matter 
himself, and let parties aggrieved appeal to 
him. No appeals seem to have been filed: 
and no further question was raised till 
1892, when Mr. Higgins, then Collector - of 
Godavari, ratsed the question of whether the 
unauthorised Settlement of Mr. Subba Rao 
should be repudiated. The Board in a 
resolution dated the 3lst March 1894 
recommended that it should, on the ground - 
that Sabba  Hao's conversion rate was 
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excessively® high: but Government, in its 
Order No, 661 Rev, dated the 13th 
September 1894, directed that “having 
regard to the official position held by that 
officer when he made the Settlement and to 
the circumstances that in fixing the rates, 
he proceeded under the orders of the then 
Collector of the District and followed the 


sanctioned rules on the subject, the settle- 


ment made by him 
repudiated.” 

This is the order, which is now put for- 
ward as a ratification which is irrevocably 
binding on Government. 

The District Judge states that the order 
"was never communicated to the parties 
concerned and was not in fact acted upon.” 
This statement appears to be correct; and it 
has not been traversed before us. The whole 
question was re- considered shortly after- 
` wards on receipt of a further report, and 
on the 17th June 1895, Government passed 
& fresh order (copy filed as Exhibit XII in 
Second Appeal No. 1468 of 1911) directing 
that in all cases in which the rates of conver- 
sion had not been accepted for at last twenty 
-years, they might be revised. This, in effect, 
repudiated Subba Rao's Settlement, which 
was only submitted for the Collector's 
orders on 3lst December 1875, and this was 
Government’s final decision in the matter. 

In these circumstances, Í do not consider 
that the order, dated the 18th September 
1894, can be treated as aratifieation which 
would bind the hands of Government. There 
ean be no estoppel for it was never com- 
municated to the land holders much less 
acted upon by them. Mr. Seshagiri Aiyar 
for the appellants contends that no com- 
munieation of the ratification is necessary, 
and that any expression (written or oral) 
of a resolve to ratify a contract is absolute- 
ly irrevocable even though vncommunieated 
and though the ratifier may change his 
mind a moment later, This is a startling 
proposition and one in support of which no 
authority has been cited. 


The sections of the Contract Act which 
deal with ratification (sections 196—200) 
are silent on this point, aud no rulings 
which have any bearing upon it have been 
quoted before us. But,on a consideration 
of the principles which seem to underlie the 
Act, it seems tome thatan express rati- 
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fication within the meaning of section 197 
cannot become complete until it is com- 
municated to the other party. Till then, it 
is liable to revocation. This isin accordance 
with the principles embodied in the pro- 
visions of sections 3—6 of the Act, which 
deal with proposals, acceptances and 
revocations (vide, iu particular, section 5). 

The. Government order, dated tho 13th 
September 1894, in so far as it purports to 
ratify Subba Rao’s Setilement, must, there- 
fore, be treated as an incomplete ratifica- 
tion, having bsen revoked before com- 
munication, and is, therefore, not binding, 
upon Government. 

I, therefore, agree with the District Judge 
in holding that the plaintiffs have failed 
to prove the engagement set up by them, 
and that the snits as framed must fail. In 
one case only (Second Appeal No. 177-4 of 
1911), the appellant’s Vakil has in this 
Court applied for, and been granted, per- 
mission to amend his plaint by basing his 
claim not onthe engagement first pleaded, 
but on the usual engagement to allow free 
irrigation to “all the wet ayacué at Perma- 
nent Settlement. In the other appeals, 
the appellants Vakil on mature considera- 
tion elected not to apply for a similar 
amendment. This case (Second Appeal No. 
1774 of 1911) will have to be considered 
separately. The other appeals (Second Àp- 
peals. Nos, 1398—1401 aad 1770 of 1911) 
must be dismissed with costs. 


In Second Appeal No. 1774 of 1911, how- 
ever, the engagement pleaded in the plaint as 
amended is admitted by Government. The 
only question is whether the rate of conver- 
sion adopted by Government based on the 
investigation of another Deputy Collector, 
Mr. Nageswara Rao,in 1904 is correct: or 
if incorrect, what should be substituted for 
it. Asalready explained, Government can- 
not be held to be bound by Mr. Subba Rao’s 
method of calculation, unless it is found to be 
correct. There is no dispute here as to the 
figures of mamool wet cultivation estimated 
in patties adopted by Mr. Nageswara Rao. 
The question of the conversion rate to ba 
adopted is discussed by the District Judge 
in paragraphs 381—834 of his judgment. It ` 
is one of extreme difficulty. The wet ayacat 
in the old Bhuband accounts is simply 
estimated in terms of the quantity of seed 
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required for sowing. The question is what 
area in acres should be taken as equivalent 
to that for which a given cuantity of seed 
is required. It might be possible to as- 
certain this by actual experiment: but no 
suggestion has been made by either side 
throughout the litigation that such a course 
should be adopted, and it would be attend- 
ed with obvious difficulties. No. other 
method has, however, been suggested which 
can be regarded as really satisfactory. The 
Inam Commissioner’s nniform rate of 8 acres 
as equivalent to 1 puti of seed grain for all 
lands dry and wet alike stands condemned 
‘in that everybody admits that much more 
seed to the acre is customarily used for wet 
land than for dry. The other methods (based 
jn principle on the proportion between the 
total arca. of the village according to the 
Bhuband accounts and according to survey) 
produce results of such wide variations for 
different villages that it is impossible to have 
faith in their correctness. In these circum- 
. stances, I see no better course than to 
adopt the calculation of the District Judge: 
the result of which in the present case will 
be to give the appellant the declaration and 
injunction sued for to the extent of 550 acres. 
The Judge has rightly disallowed an ad- 
dition of lO per oent. to cover inaccu- 
racies of measurement, . In view, however, of 
the wrong frame originally adopted for the 
suit, I would direct each party to bear its 
own costs throughout. 

There remain Second Appeals Nos. 1368, 
1468 and 1563 of 1911. The suits out of 
which these arise all relate to inam’ landa. 
In each, however, the suit is based on the 
alleged engagement in 1864. As this engage- 
ment has not been proved, aud as no appli- 
cation was made to amend the plaint as in 
Second Appeal No. 1774 of 1911 by ihe sub- 
stitution of an engagement implied in the 
terms of the grant, the suits must fail. 

The appeals must be dismissed with costs. 
The memorandum of objections in Second 
Appeal No. 1568 presented by the 2nd res- 
pondent is not pressed and is dismissed but 
without costs. 

SADASIVA ÁIYAR, J.—Of the nine suits out 
of which these nine second appeals have 
arisen, six fall under one class and three 
-under another class. The latter three are 
the suits out of which Second Appeals Nos. 
1368, 1463 and 1563 have arisen. The 


other six suits form a distinct though con- 
nected class, the allegations in the plaints in 
those six suits being very similar. But dur- 
ing the arguments before us, the plaint in 
Suit No. 1774 was sllowed to be amended 
and hence the suit out of which the Second 
Appeal No. 1774 arose has to be separately 
dealt with from the other five suits. I shall ` 
first, therefore, shortly deal with the Second 
Appeal No. 1774. 

As amended, tke material allegations in the 
plaint in that suit are as follows: — l 

(a) The plaintiff is the proprietor of the 
village of Navarasapuram, Narasapur Taluk, 
Kistna District. l 

(b) Prior to the introduction of the anicut 
system of irrigation into the Godavary delta, 
the plaintiff's proprietary village of Navarasa- 
puram had a wet ayacut of P.48—]19T. 
—1llM. irrigated under independent 
sources of irrigation. The construction of the 
river embankment by the Government inter- 
cepted those sources and rendered them nse- 
less for irrigation purposes. 

(c) Under such circumstances, the Govern- 
ment were bound to compensate the pro- 
prietor, and they declared by a general order 
(G. O. No. lul, dated 1864) that in 
all cases where the pre existing sources of 
irrigation were cut off by the anieut works, 
Government water would be supplied free of 
charge. 

(d) Under the orders of his departmental 
superiors, M. R. Ry. X. Subba Rao Pantulu 
Garu, the officer in charge of tha Division, ia 
1875 settled the extent entitled tə free irri- 
gation in the plaintiff's village to be 903 
acres 48 cents by converting the old, wet 
ayaeut (P. 48-19-11) into acres at the 
average conversion rate of the village, vzz., 
acres 12.32 per putéz, and it ia not open to the 
Government to go behind this Settlement of 
Kanchi Subba Row and re-open the question. 
At the time of the Permanent Settlement bet- 
ween Government and the plaintiff's ancestor, 
the wet ayacut was also of the extent of 
42 puiiies 19 T. and 11 manzkkzas. There 
was, therefore, an engagement at the time of 
the said Permanent Settlement (1537) bet- 
ween Government and the plaintiff's ancestor 
that the plaintifi’s estate was not to be 
charged water rate for water used in irrigat- 
ing the said area, which was baing culti- 
vated as wet at the time of the Permanent 
Settlement. 
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(e) Front 1875 to 1905). the plaintiff en- 
joyed free irrigation for the 603 acres 48 
cents settled by Kanchi Subba Rao; but mean- 
while another Deputy Collector appointed by 
Government, M. R. Ry. P. Nageswara Rao 
Pantulu Garu, reduced the mamool wet extent 
. of the suit village from 603 acres 49 cents to 
4.30 acres 76 cents, t e., by 172 acres 72 cents; 
and Government has been illegally lavying 
water rate on this difference of 172 acres 72 
cents, from 1905, 


On the above material allegations, the 
plaintiff brought the suit against the 
Secretary of State for a declaration of the 
plaintifi’s right to enjoy these 172 acres 
72 cents. also fres from water-tax and for 
an injuvetion.. The defendant, the Secretary 
of State, raised several defences to tbe 
plaint as originally framed; but after the 
plaint was amended by inserting the allega- 
tion that the plaintiff was entitled to free 
irrigation as regards the area which was 
classed as wet at the tame of the Permanent 
Settlement of 1837, the only defence pressed is 


found in paragraph 6 of the written 
statement. The said paragraph 6 is as 
follows :— 


“The conversion rate of 8 acres to the 
putts adopted by M. R. Ry. P. Nageswara 
Rao Pantulu Garu is correct, and the plaint- 
iff is nob entitled to any, greater extent 
of irrigation free of water-cess than has 
been allowed by M. R. Ry. P. Nageswara 
‘Rao Pantalu (aru, v2., 430—706 acres.” 
The only questions, therefore, for decision in 
this case are :— 


1l. What was the extent in putites of 
wet lands at the time of the Permanent 
Settlement, it being admitted that there 
was an implied engagement by Government 
that that area should be free of water- 
rate P 


2. What is the correct rate of conver- 
sion for such area? Is it 12—832 acres per 
puti: as was decided by Kanchi Subba 
Rao Pautulu Garu in 1875-76, oris it 8 


acres per putiz as decided by Nageswara Rao- 


Pantulu Garu in 1904? 


As regards the first question, three 
officers of the Government, viz, K. Subba 
Rao Pantulu in 1875, C. K. Venkatachalam 
Pantulu Garu in 1895 and P. Nageswara Rao 


Pantulu Garu in 1904, all proseeded on the 
footing that the plaintiff was entitled to 
free irrigation as regards 48 putties 19 T. 
and ll manzkkas. They differed only as 
regards the conversion rate. The docu- 
ments produced for the defendant, the 
Secretary of State, viz., Bhuband accounts, 
Exhibit I series, show tbat, at the time of 
the Settlement, the wet area was 48 and 
odd putties. The next question is as to the 
conversion rate. The learned District Jucge in 
his judgment in the connected Suit No. 1398 
of 1911 dealt with this question at length. 
In paragraphs 31 and 82 of that judg- 
ment, the learned District Judge holds that 
the rate of conversion for putizes at 8 acres 
per putiz, which was adopted by the Inam 
Commissioner (who was followed by P, 
Nageswara Rao Pantulu), was an arbitrary 
rate and was not at all accurate. As the 
District Judge remarks in that judgment, 
the area given in the Inam Commissioner's 
title-deed at 8 acres per putti and the 
area in acres as found by actual measure- 
ments at the survey of these inam villages 
do not tally at all, and “we have no 
evidence that any ¢namdar has encroached 
on apy area outside what was granted 
him, under his title-deed.” As the learned 
District Judge says in another place, the 
area entered in the  title-deed of the 
inamdar in acres ‘was not measured before 
that area was entered in the title-deed” 
and "the old area shown in the Bhuband 
accounts was merely converted into acres 
by whatever commutation rate the Inam 
Commissioner had fixed for that taluk” and 
was so entered in that title-deed. Hence 
the true area for the Imam lands mentioned 
iu putites in the Bhuband accounts should be 
arrived at 1n the mode in which similar areas 
were arrived at by the High Court in Appeal 
Suit No. 182 of 1904 and in the ease of Kandu- 
kurz Mahalakshmamma v. Secretary of State for 
India (4). The learned District Judge 
practically adopted that same plan in the 
present case and arrived at the area of 
mamool wet as 49—101 by 1131—93 acres, 
2, e„ʻ about 550 acres. I might add that in 
Maclean’s Manual of Administration (Volume 
II, Glossary, page 711), the area of a putti 
is admitted to be not a uniform area but 
to vary between 8 and llf acres in 
different villages. In the case decided by 
Benson and Miller, JJ., a putt? was found to 
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be 11 to 16 acres. In the casein Maha- 
lakshmamma v. Secretary of Stute for India 
(19), à puiti was found equal to 20 acres. 
We think that on the question of the 
conversion rate of a qpuiii, we are bound 
by the finding of the. District Judge 
as ib is a question of fact, and the learned 
Distrie& Judge has given good reasons for 
his finding, based on the evidence and pro- 
babilities. The District Judge, however, 
has dismissed the plaintiffs suit on the 
ground that the plaint was based upon 
an implied engagement at the time of the 
construction of the Godavary anicut {about 
1855) instead of on an engagement at the 
time of the Permanent Settlement of 1837, 
and that as the implied engagement of 
1855, has not been proved, the suit failed 
though the plaintiff was really entitled to 
free irrigation for 550 acres by reason of 
the engagement at the time of the Perma- 
nent Settlement. As we have allowed 
the plaint to be amended so as to enable 
the plaintiff to rely upon the engagement 
at the time of the Permanent Settlement, 
we must set aside the decree of the 
District Judge dismissing the suit wholly, 
and a decree will issue in plaintiff's 
favour declaring bis right to irrigate his 
lands by the Godavary anicut works to the 
extent of 550 acres and granting the 
injunction prayed for against Government. 
As the plaintiff has substantially succeeded 
“in this ease, | was rather inclined at first 
to allow some costs to the plaintiff against 
the Government, but I do not think it 
necessary to differ from the opinion on this 
point of my learned brother that 
each side should bear its own costs 
throughout. 


Seconp ÁPPEAL Nos. 1398 vo 1401 AND 
1770 or 1911. 


In the suits out of which these five appeals 
arose, the plaintiffs are Mokhasadarsa and 
proprietors of villages containing wet lands 
irrigated by the Gcdavary anicut system, 
Jn the plaints, the plaintiffs set up implied 
engagements with the Government as regards 
their right to free irrigation. To avoid 
confusion, we have to distinguish between 
two implied engagements made at two 
separate times. This distinction has not 
been uniformly recognized in the numerous 
proceedings of the Board of Revenue and 


2 

the G. Os which have been adduced 
in evidence in these cases, and henes 
much confusion has arisen. The first 
engagement was admittedly at the time of 
the Permanent Settlement. The Permanent 
Settlement as regards the village in dispute : 
in Second Appeal No. 1398 was made in 
1802, that village being in the Nidadavole 
estate. In the four other second appeals, 
the villages in dispute are in the Hlaman- 
chili Zamindari, which was granted by a 
Sannad of 1837. Both sides agree that at 
the time of the Permanent Settlement 
(1802 in one case and 1837 in the other four 
cases}, Government did impliedly engage 
not to, charge water tax upon the wet area 
cultivated as mamool wet at the time of 
the said Settlement (1802 or 1887 as the 
case may be). The learned Government 
Pleader further conceded’ (he could not but 
make this concession in view of the pro- 
ceedings of the Board of Revenue and the 
Government orders filed as evidence on the 
side of the defence itself) that, even if the areas 
cultivated as wet at the time of the Permanent 
Settlement in 1837 or 1802 have become 
diminished by neglect of tanks and channels 
by.the proprietor when the Godavary anieut 
system was established in 1855, the pro- — 
prietors were entitled 6o free irrigation from 

the new works for the whole web area men- 
tioned in the Gudicat accounts prepared at 
the time of the Permanent Settlement. So 
much as to the first or primary engagements 
which took place atjthe time of the Permanent 
Settlement. The next implied engagement 
had (according to the plaintiffs) ita birth abont 
the time of the construction of the Godavary - 
anicut works, that is, aboub 1855. As I 
understood the Government Pleader, he ad-. 
mitted that the introduction of the anisut 
system interfered with the older sources of 
irrigation and rendered those older sources of 
irrigation useless for the purposes of irriga- 
tion of all the wetlands which were under 
cultivation as wet in 1855, He further ad- 
mitted that the Government were bound to 
compensate the proprietors to a certain 
extent on account of such obstruction to the 
old sources of irrigation, but he contended 
that they were bound to compensate only 
to the extent of the area which was mamcol 
wet at the time of the Permanent Settlement 
(in 1802 or 1837) bnt not to the extent of 
the further ares which might have been 


^ 
^ 


N 


Vol. xin 


INDIAN OASES, 


117 


EANDALAM RAJAGOPALAOHARYULU V. SEORETARY OF STATE. 


brought ‘under cultivation as wetland by 
the propietors between the date of the 
Permanent Settlement (1802 or 1837 as the 
case may be) and the construction of the 
anicut works in the fifties. He further con- 
tended that, as these suits were based on the 
allegation that there was an. implied engage- 
ment by the Government to allow free 
irrigation for the aren under wet cultivation 
in 1855 and not merely for the area under 
wet cultivation in 1802 or 1837, the suits 
were rightly dismissed by the learned Dis- 
trict Judge. We have seen that the first 
engagement atthe time of the Permanent 
Settlement is admitted by both sides. The 
second engagement of the fifties, according. 
to the Government Pleader, merely altered 
the first engagement by adding a clause 
that the mamool wet area at the time of the 
Permanent Settlement, which was being irrigat- 
ed by the old works free of payment of 
water tax to Government, might continue free 
from water tax when irrigated by the new 
anicut works channels instead of by the older 
errigation works destroyed by the new anicut 
works, The plaintiffs contention, on the 
other hand, is that the second engagement 
cid not relate to the Permanent Settlement 
mamool wet area of 1802 or 1837 but to the 
mamool wet area as it existed at the time 
of their interference by the anicué works in 
1855. The important question in these fiva 
appeals, therefore, is whether the implied en- 
gagement of 1585 (which modified or super- 
seded the engagement of 1802 or 1837) 
related to the mamool wet area as it 


. stood atthe time of the Permanent. Settle- 


ment or to the mamool wet area as ib stood 
.at the time of the construction of the anicut 
works, l 

It wil be convenient in this place to 
make a short reference to the Madras Act 
VII of 1865. Section 1 of that Act, so far 
as is necessary for the present case, is as 
follows:— 

“Whenever water is supplied or used for 
purposes of irrigation from any work belong- 
ing to Government, it shall be lawful for 
the Government to levy at pleasure on the 
land so irrigated a separate cess for such 
water provided that where the Zomindar or 


- ,Inamdar is, by virtue of engagements with the 


Government, entitled to irrigation free of sepa- 
rate charge, no cess undor this Act shall be 


imposed for water supplied to the extent 


of this right and no more.” The contention 
in these cases turns upon the effect of this 
proviso aud the meaning of this proviso. 
The contention of the Government is that 


. the combined effect of the engagement at the 


time of the Permanent Settlement and at 
the time of the construction of the anicuts 
which destroyed the older sources of irriga- 
tion was au undertaking by the Government 
to'supply water free from the new works to 
the extent of the area which was mamool 
wet at the time of the Permanent Sattle- 
ment and, as the plaintiff does not rely upon 
an engagement on these terms bat on a 
different engagement, vzz., an engagement by 
Government to supply free of water tax the 
area which was mamool wet in 1855 several 
years after the Permanent Settlement, the 
plaintiff's suits must fail. As I said before, 
the question is whether the engagement was 
of the nature setup in the plaint, 7%. e, 
having reference to the mamool wet area 
in 1855 or was it of the nature contended for 
by the Government Pleader, having re» 
ference to the mamool wet area at the time 
of the Permanent Settlement. 

The difficulty in arriving at a conclusion 
on this question is due to the circum- 
stance that the nature of the engagement of 
1855 has to be gathered, not from any 
written offers or acceptances or correspond- 
ence passing between the Government on 
one side and each of the numerous Zemin- 
dars, proprietors, Mothasadars and Inamdars, 
who were affected by the Godavary and 
Kistna anicut works, on the other side, but 
from the declarations of Government and by 
the conduct of Government and of the pro- 
prietors, etc., and from the acts of Govern. 
ment officers acting within the scope of their 
authority, or, if nob acting within the scope 
of their authority, from such acts ratified 
afterwards by the Government. Speaking 
for myself, I further hold that the decisions 
of this Court in similar cases on the mean- 
ing of the expression ‘engagements” in sec- 
tion 1 of Act VII of 1865 ara authorities 
binding on me, 

Though I have formulated the question 
as if the two kinds of engagements, the one 
set up by the plaintiffs and the other set up 
by the Government, are different engazro- 
ments, it is clear that under certain circum. 
stances the two engagements might be practi- 
cally identical and even that the engagement 
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Set up by the plaintiffs might be less. burden- 
some on Government than the engagement 
contended for by Government. If the 
mamool wet area at the time of the Per- 
manent Settlement is identical with the 
mamool wet area at the time of the anicut 
works, the engagement as contended for by 
the Government and the engagement as con: 
tended for by the plaintiffs would be identi- 
cal. If the mamool wet area at the time of 
the &nieub works was less than the mamool 
wet area at the time of the Permanent Settle- 
ment, the engagement contended for by 
the plaintiffs will be less burdensome on 
Government than the engagement as con- 
tended for by Government. (I may add that 
on the strength of some observations in one 
of the proceedings of the Board of Revenue, 
filed as evidence in these cases, the learn- 
ed Government Pleader admitted that the 
mamool wet area at the time of the con- 
struction of the anicut works was probably less 
than the area at the time of the Permanent 
Settlement in most cases, as many Zemindars 
had allowed a portion of the mamool wet area 
at the time of the Permanent Settlement to 
lapse into dry or waste land through the 
neglect of their ancient irrigation works). If, 
however, the mamool wet area in 1855 had 
become larger than the mamool wet area at 
the time of the Permanent Settlement owing 
to the proprietor or the tenants under the pro- 
prietor having brought fresh dry or waste 
land into wet cultivation, then the engage- 
ment as set up by the plaintiffs would be more 
burdensome on Government than the engage- 
ment as contended for by-the plaintiffs. 

The learned Government Pleader relied 
upon the well-known Urlam case reported as 
Kandukuri Mahalakshmamma Garu v. The 
Secretary of State for India (4), in support 
of his contention that the only engagement 
. which could be relied on by & proprietor was 
the engagement at the time of the Permanent 
settlement enabling the proprietor to 
irrigate free of separate charge the extent 
of land which was classed as wet at the time 
of such Settlement. If I understood him 
rightly, his contention was that, though 
Government had admitted that there was an 
implied modification of that engagement at 
the time of tke construction of the aniout 
works in consequence of such construction 
having interfered with the anicut irrigation 
works and even though the written state- 


ment (paragraph 6) in one of the suits admit- 
ted an obligation on Government which arose 
in 1855, he was technically entitled to plead 
that thera was no engagemant of any kind, 
even auimplied engagement, in 1855. The 
judgment in Urlam case (4), in my opinion, 
does not state that the only engagement 
which can ba relied on by a proprietor is the 
engagement impliedly given by the Govern- 
ment at the time of the Permanent Settlement. 
Section 1 of Act VIL of 1865 speaks of en- 
gagements (in the plaral); the plaintiffs agres 
that there was an engagement at the time of 
the Permanent Settlement also; the Govern- 
ment itself, in my opinion, has practically 
admitted that there was an engagement at the 
time of the anicut works which supplemenied 
the engagement at the time of the Permanent 
Settlement, supplementing the first engaga- 
ment in the sense that the proprietor was en- 
titled to substitute irrigation by the new works 
as regards the Permanent Settlement wet 
area, for the irrigation under the old irrigation 
sources. The oase of Kandukure Mahalaksh- 
mamma Garu v. The Secretary of State for India 
£n Oouncil (4) is, therefore, no authority for the 
proposition contended for by the learned Gov- 
ernment Pleader, there having been no ques- 
tion raised in that case connected with the 
obligation of the Government to compensate 
the proprietor for the destruction of the older 
irrigation works, serving the wet area at the 
time of the construction of the new anicat 
works by Government. The case of Secretary 
of State for India v. Ambalavana Pandara 
Sannadit (8), quoted by the learned Govern- 
ment Pleader, is also not of much use as that ` 
oase merely laid down the proposition that ib 
is not the area at the time of the grant or the ` 
Permanent Settlement (grant in the case of 
inams and Permanent Settlement in the case 
of Zemindaries and proprietary estates) that 
governs the engagement but the quantity of 
water which was being supplied at the tims 
of the grant or Settlement. That case lays 
down that where a larger area is irrigated by 
the znamdar subsequent to the grant, ib will 
be open to him to show that the increase in wet 
area is nob due to any increase in the quantity 
of water used by him, but to a more economical 
use of the same quantity of water, in which 
case no water rate can be levied for the in- 
creased extent of area. 

I do not think it necessary to dwell at 
length on the cases which establish that the 
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engagement mentioned in the Permanent 
Settlement is not confined to an express 
agreement between the Government and the 
landlord or Znamdar. In Secretary of State 
v. Ambalavana Pandara Sannadhi (8), tte 
learned Chief Justice and my learned 
brother, Mr. Justice Ayling, inferred implied 
engagements by the Government (see: pages 
370 and 371). In one place (see page 371), 
the engagement is called an "implied under- 
taking.” The learned Judges refer in that 
case with approval to the principles establish- 
ed in María Susat Mudaliar v. Secre- 
tary of State for India in Oouncil. (12). The 
Legislature has evidently used the com- 
prehensive word ‘engagement’ instead of the 
word ‘agreement’ or ‘contract’ in order that 
_- implied undertakings (based on equitable cou- 

: siderations) made by Government and not 
merely the ordinary contracts based on regu- 
lar deeds signed by parties or arising out 
ot formal proposals .and acceptances made 
orally or to be gathered from correspondence 
might be relied on by landlords, proprietors 
and Inamdars in support of their claims for 
exemption from water-cess. 


In Maria Susai Mudaliar v. The Secretary of 
Stete for India tn Council (12), it was 
held, following Secretary of State for 
India in Oouncil v. Perumal Pillai (18), 
- that where a proprietor had been customarily 
obtaining supply to his tanks from  Govern- 
ment sources, he was entitled to use 
that customary supply for extension of 
cultivation by virtue of his. engagements 
with the Government” witbout being liable 
to pay water tax for any portion of that 
supply, when he had made extensions of 
wet cultivation with thatsupply. Themean- 
ing of the term ‘engagement’ has been con- 
sidered by my brother Sankaran Nair, J. and 
myself in the separate but substantially cən- 
eurring judgments whieh we pronounced in 
the casein Sv; Raia Venkata Rangayya Appa 
Rao v. Secretary of State for India (5). 
Referring to the argument of the learned 
Government Pleader in that case that the 
only engagement intended by the Act of 1865 
is the one to be implied from the grant of the 
permanent sannad, Sankaran Nair, J., says:— 

“The section itself i is not restricted [o any en- 


(12) 14 M. L. J, 350. 
(13) 24 M. 279 ; 11 M. L. J. U7. 


gagement atthe time of the Permanent Settle- 
ment. And I have no doubt, it was open to the 
parties to enter into any engagement at any 
time they liked, * * 

He (the proprietor) is entitled to exemp- 
tion if his pre-existing source of supply is 
interfered with orif the accounts show a 
nanja assessment or if the title-deed supports 
the claim. The one ts not exclusive of the others. 
The Act, as rightly pointed: by the Judge” 
(District Judge), “being only an embodiment, 
so fdr as this matter is concerned, of the pre- 
existing rules, an engagement is implied if any 
of these grounds exist." Both of us refer inthat 
case to the judgment of Benson and Miller, JJ., 
in Appeal No. 182 of 1904, in which, nofwith. 
standing that the Government contended that the 
District Judge erred in law in finding that there 
was an implied contract between the plaintiffs 
and the Government to allow free irrigation for 
the extent of land the irrigation sources of which 
had been cut off by the anicué works, those 
learned Judges brushed aside that contention 
and took it as indisputable that the Govern- 
ment was bound by an implied engagement 
to allow free irrigation to the extent of land 
which was trriguble from the irrigation sources 
existing before the construction of the Godavary 
anicut system. I further refer in my judge 
ment in that case to the Proceedings of the 
Board of Revenue, dated the 11th September 
1898, in which it is admitted that the Gov- 
ernment allowed free irrigation from the 
anicuts to all lands which, owing to the con- 
struction of the several anicut channels and 
other works connected therewith, were found 
to have lost wholly or partially their pre- 
existing sources of supply, those proceedings 
of the Board of Revenue being based on 
G, O. No. 101, Rev.; dated the 16th January 
186 4. 


We have heard the several General Ordera 
of 1854, 1859, 1864, 1865, 1860, 1871, 1894, 
the rules of the 31s& October 1865 passed in 
pursuance of the Act (especially rule 1U) and 
in continuation of old draft rules, and the 
several proceedings of the Board of Revenue 
connected with these Government orders (all 
these have been exhibited as evidence in this 
case) fully discussed on both sides and I need 
only say that I have seen no ground for 


. altering the opinion which I had arrived at 


in the case of Venkata Rungayya Apps Rao v. 
Secretary of Stute for India (5). I took that 
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view mainly on the strength of the decision 
in-Appeal Suit No. 152 of 1904. Benson and 
Miller, JJ., took, if I may say so respectfully, 
a very equitable view iu this latter sage when 
they decided, confirming the view of Mr. 
Hamnett (who decided that case as District 
Judge), that the Government are bound by 
implied engagements to allow from the new 
anicut works that supply of water which was 


necessary for the irrigation of all lands which 


had been customarily cultivated as wet just 
before the construction of the anicut works 
and not merely that area which might have 
been irrigated as wet at the time of the 
grant by the Permanent Settlement to the 
proprietor (or the grant by inam title-deed 
to the inamdar). The few new Government 
Orders and Board’s Proceedings, which have 
not been referred to by Sankaran Nair, J., in 
: his judgment in Venkata Rangayya Appa Rao 
Secretary of State for India (5) and which 
have been strenuously relied upon by the 
learned Government Pleader in this case, are 
not inconsistent, in my opinion, with the 
conclusion of Sankaran Nair, J. The judg- 
ment of Sankaran Nair, J., was, very freely, 
though, of course, withdue and proper respect, 
criticised by the learned Government Pleader 
in his arguments before us in this case, but 
in my opinion, while Mr. Justice Sankaran 
` Nair might have placed the riparian or ease- 
ment rights of proprietors in waters belong- 
ing to Government on a higher footing than 
I might be inclined to do it and while 
his inference from rule 7, paragraph 6 
(19 Ind. Oas. 2:0—94 M. L, J. 685) 
may not follow from that rule, the 
general conclusion which he arrived at, 
so far as the particular matter now in dis- 
pute is concerned, seems to me to follow 
irresistibly from, and to ba fally supported 
by, the general tenor of the Government 
Orders and Board’s Proceedings discussed 
before us. I do not say these orders and 
proceedings are quite clear and logical 
throughout. Even judicial pronouncements 
fail to be completely logical or consistent in 
not a few cases. The Government Orders 
are many of them rather too brief and too 
tersely worded, and generally appear at the 
end of along recital of the papers read by 
the Government before those brief orders are 


. passed, and as might be expected, the brevity ` 


sometimes, 
security. 


nay, very often, leads to ob- 
The distinctions between the im- 


— 


plied engagement at the timeof the Perma- 
nent Settlement, the right of the Zemindar 
to get supply for the wet area as it stood at 
the time of Permanent Settlement, though 
such area might have diminished at the time 
of the anicut works by reason of his own 
neglect of the irrigation tanks ete, his right 
to get the same supply of water withoub 
liability for water rate where he and his 
ryots by prudence have used the same supply 
of water for bringing a larger area under 
cultivation, his right to geb water from the 
new works for all lands which he had made . 
customary wet between the dates of the 
Permanent Settlement and the date of the 
new works without liability to pay further 
water tax, the distinctions between all these 
several rights have not been clearly kept in - 
view in the several G.O.’s. and even 
in some of the Board's Proceedings : but the 
general impression left on my mind is the 
same a3 was left upon the two very learned 
Judges, Benson and Miller, JJ., (who had 
varied revenue experience in the beginnings 
of their long official careers) and upon 
Sankaran Nair, J., (who, as Government 
Pleader, had very close acquaintance with 
these matters). I need not say that Iam 
differing from my experienced and learned 
brother, Ayling, J., in this case with very 
great reluctance, but I feel constrained to do 
so as, in the view I take of the decision of 
Benson ard Miller, JJ., in Appeal Suit 
No. 152 of 1904, it is a precedent binding on 
me till it is overruled by a Full Bench. The 
Revenue Board took the same view when 
Sir Murray Hammick was the Secretary 
of that Board. The G. QO. No. 6023, 
dated the 4th S eptember 1888, printed at 
the end of Exhibit XXIX adopted even a 
more liberal view, namely, that "the highest 
Gudicat wet area entered in any reliable 
account as entitled to free irrigation whether 
previously cultivated or not" should get free 
irrigation from the new works and not merely 
the area ‘usually irrigated at the time of the 
introduction of anicub irrigation." Thus, so 
far as the latter area is concerned, Government 
had evidently no doubt whatever as to the right 
of the proprietor to irrigate the same free. 

I shall now refer to certain facts which seem 
to me to be almost conclusive in the plaintiffs’ 
favour as establishing the rights claimed by 
them in these suits, Kanchi Subba Rao, 
General Duty Deputy Collector, Godavary, 
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with the special approval of his Collector, 
decided as regards these five proprietors (and 
several others) the extents of the areas to the 
free irrigation of which they were entitled 
from the new works by reason of these new 
' works having cut off the old sources of irri- 
gation. This was in 1875.76. (See Ex- 
hibits VIII to X). In aecordance with the 
decision of Kanchi Subba Rao, these 
proprietors enjoyed irrigation for the said 
area free of water cess for about 30 years 
till 1905. Ineed not say that the views 
of one Collector frequently differ from those 
of another, of one Board of Revenue from 
those of another Board of Revenue formed 
of different individuals, and of one Gov- 
ernment assisted by Revenue Secretary 
from those of a succeeding or even the same 
Government served by another Secretary. 
In 1793, Mr. Wynne, the then Collector of 
the Godavary District, seems to have thought 
it necessary in the interests of the Govern- 
ment revenue to repudiate Kanchi Subba 
Rao’s actions in allowing certain areas as 
entitled to fres irrigations such areas being 
based on the rate of conversion of a Gudicat 
patti which Kanchi Subba Rao considered as 
the true rates. The letter of Mr. Collector 
Wynne was forwarded to the then Govern- 
ment Pleader, Sir S. Subramania Aiyar, 
(afterwards a distinguished Judge of this 
Court), for his opinion by the Revenue Board. 
That distinguished lawyer formulated thus 
the question on which his views were called 
for (See paragraph 4 of his letter printed in 
Exhibit XI): “The question, therefore, is 
whether this action of the Deputy Collector" 
(Kanchi Subba Rao) "in 1875-76 precludes 
the Government for re-opeuing the matter and 
claiming cess for water supplied to lands over 
and above the extenta, really covered by its 
engagements with the proprietore.” (That is, 
as shown on a perusal of the whole of Ix. 
hibit XI, the true area in acres of the putts 
extents cnitivated at the time of the constrac- 
tion of the anicuts, if such area is found to 
have been mistakenly exaggerated by the 
alleged wrong conversion rates adopted by 
Mr. Kanchi Subba Rao). This letter of Sir 
S. Subramania  Áiyar clearly shows that 
that eminent lawyer was, undoubtedly, of the 
Opinion that there were engagements with 
the proprietors for free irrigation for the 
areas cultivated as web at the time of the 
anicut works, Sir S. Subramania Aiyar’s 


opinion was that Kanchi Subba Rao's calcu- 
lation of area based on what he (K. Subba 
Rao) eonsidered £o be the proper conversion 
rates was nob binding on the Government for 
ever, if the true conversion rates were differ. 
ent, The Government was entitled to ascer- 
tain the true area and if that true area was 
less than Kanchi Sabba Raos area, they 
could in future charge assessment on the 
difference. The Board of Revenue advised 
the Government to repudiate Kanchi Subba 
Rao’s calculation of the area to be recognised 
as free from wet assessment, and it is again 
to be noted that they did not question the right 
of the proprietors to irrigate the true area from 
the new works free of assessment, On the'l3th 
September 1894, the Government over the 
signature of Mr. E. Gibson, Acting Secretary 
to Government, passed the following order:— 
"The Board's proposals are approved except 
as regards the 16 villages dealt with by the 
Deputy Collector Kanchi Subbı Rao for which 
the Government considers that, having regard 
to the official position held by that officer. 
when he made the settlement and to the 
circumstance that in fixing the rates he pro- 
ceeded under the order of the then Collector 
of the district and followed the sanctioned 
rules on the subject, the settlement made by 
him should not now be repudiated.” It seems 
to me that this G. O. No. 661 Rev., 
dated 13th September 1894, precludes 
the Government thereafter from repudiating 
Kanchi Subba Rao's figures. Itis true that 
in June 1895 the Government passed fresh 
orders (see Exhibit XII) over the signature 
of Mr. Forbes, the then Acting Secretary to 
Government, giving instructions to Mr. 
Venkatachalam Pantulu Garu, the Special 
Deputy Vollector, to ascertain the mamool 
wet aceas to be allowed according to the true 
rates of conversion of putties into acres in all 
cases where the rates of conversion have 
not been accepted for at least 20 years. 
This G. O. does not refer to the G. 
Order of September 1894 which directed 
that Kanchi Subba Rao’s conversion rates 
for 16 villages should not be re-opened. 
The Deputy Collector, Mr. Venkatachalam 
Pantulu, naturally felt doubts as to whe- 
ther this G. O. of June 1895 was not in- 


' eonsistent, so far as regards Kanchi Snbba 


Rao's 16 villages, with the G. O. of Sep- 
tember 1894. He wanted instructions from 
the Collector who wrote to the Board of 
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Revenue and the Board of Revenue wrote in 
their turn to the Government aud the 
Government in a short sentence passed 
orders on thel6th September 1595 as fol- 
lows:— The instructions contained in G. O. 
dated 17th June 1895 No. 2416, supersede 
those in General Order dated 13th September 
1894 No. 661.” Itseems to me (with great 
respect) that it was rathera strong course 
for the Government to take to repudiated the 
very deliberate and considered proceedings of 
September 1894 within nine months of the 
passing of that order. 

Sapposing that they were legally entitled 
to do 80, the later proceedingy merely ex- 
pressed their intention to find out the actual 
area and to correct any of the mistakes 
which Kanchi Sabba Rao fell into as regards 
the conversion rates of the patti area entitled 
to free irrigation at the time of the anicut 
works. The new Deputy Collector, Ven- 
katachalam Pantulu Garu, adopted Kanchi 
Subba Rao's area; but the Government was 
still not satisfied, and again another Deputy 
Collector was appointed, and he adopted the 
Inam Commissioner’s rule of thumb formula 
of 8 acres per puiti, Some officers of Govern- 
ment are, of e:urse, influenced, in forming 
their opinions as to the rights of Government, 
by avery natural and proper zeal for the 
interests of the Government revenue; others 
are influenced by an equally proper 
zeal for the fair name of the (Government, 
namely, that the Government should not 
lightly repudiate the undertakings and pro. 
mises made by itself or by i:s responsible 
officers and accepted as an . under. 
taking of the Government for a long time by 
the people to whom those promises were mado 
directly or indirectly. The result of the 
latter kind of zeal is seen in the G.O. 
of 1894 while that of the other kind is found 
in the Collector’s letter of 1895. Surely the 
proprietors of landed estates are not bound 
by the decision of the third Deputy  Colleo- 
tor, Mr. Nageswara Ra», as to the true rates 
of conversion, and, as I have shown, in my 
judgment in Second Appeal No. 1770, the 
learned District Judge for very good reasons 
practically adopted Kanchi Subba Rao’s 
figures and rates as correct in six of the nine 
cases in dispute. I, therefore, adopt the 
learned District Judge's figures, rejecting 
Nageswara Rao’s figures as incorrect. 

On the question whether the Government 


having ratified after mature consideration 
and after having been fully informéd that 
Kanchi Sabba Rao might have made mistakes 
in the conversion rates, whether the Govern: 
ment, after all this knowledge, having ratified 
Kanchi Sabba Rao’s Settlement of 1875 in 
1894, could afterwards repadiate it, I shall 
Only quote a few passages from two standard 
works. Polleck and Malla in pages 538 to 
541 (548 to 551, 3rd Edition) of their 
Indian Contract Act say:— A  ratifiea- 
tion is in law equivalent to a previ. 
ous authority.’ “That an act done for 
&nobher by a person not assuming to act 
for himself, but for such other person, 
though withoot any precedent authority 
whatever, becomes the act of the principal, 
if subsequently ratified by him, is the 
known and well established rule of law, In 
that case, the principal is bound by the 
act, whether it be for his detriment or his 
advantage, and whether ib bə founded on a 
tort or a contract, to the same extent as 
by and with all the consequences which 
follow from, the same ach done by his 
previous authority.” “An act done by an 
agent in excess of bis authority may also 
be ratified’  " Ratifieation, if effective at all, 
relates back to the date of the act ratified.” 
‘Acts done by public servants inthe name of 
the Crown, or cf the Government of India, 
may be ratified by subsequent approval -is 
much the same way as private transaction,” 
Story on Agency says in paragraphs 242 to 
250: —"A ratification, also, when fairly 
made, will have the same effect as an original 
authority has to bind the principal, not 
only in regard to the agent himself, bat ia 
regard to third persons.” "Ia short, the 
aci is treated throughout as if it were 
originally authoriz2d by the principal; for 
the ratification relates back to the time of 
the inception of the transaction, and has a 
complete retrospective efficacy; or as the 
maxim above cited expresses ib, “Omnis 
ratihabitio reérotrahitur.’’ "And a ratifi- 
cation oncə deliberately made with a full 
knowledge of all the material circumstaness 
cannot be re-called." ‘Ratification onca 
deliberately made upon full knowledge of all 
the material circumstances, becomes, eo 
instinti, obligatory, and cannot afterwards ba 
revoked or ra called.” I d» nob intend to lay 
down that a mere meatal ratification of an 
agent's unauthorized asis by a principal or a 
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ratificatign in soliloquy is enough to bind the 
principal. But ib seems to me that a deli- 
berate and considered ratification by Govern- 
ment reduced into a formal Government order 
surely stands on a quite different footing, just 
as & person's declaration , in a registered 
document would stand even if not directly 
communicated to third persons. If sach a 
ratification in 1894 is not conclusive against 
Government, why should its unobtrusive 
repudiation of the ratification in 1895 be held 
. conclusive or final? As I said already, the 
engagement of Government has to be gather- 
ed, uot from formal communications passing in 
large numbers between the Governor-General 
in Council and each of the land-holders, inam. 
dars and ryots but from formal deslarations of 
Government acted. upon by Government 
officers, from the conduct of parties evidently 
based on such declarations and from the 
implied acceptances of such conduct on both 
sides. I find it difficult to believe that the 
lani-holders and znamdars would have kept 
silent for so long as they did, if Mr. Kanchi 
Sabba Rao’s Settlement had not been acted 
upon for so many years. Ratification by a 
` long course of eonduot is not less effective 
than a ratification by a formal declaration. 
The orders of (lovernment are publie acts of 
the highest publie funetionaries, and those 
interested in such orders relating to revenue 
matters affecting large classes (as distingu- 
ished from particular individuals) obtain 
knowledge of such orders, not by direot 
written communication from the Government 
Office itself to each of the individuals of the 
large affected class but from the acts and 
omissions of the Revenue Officers at the time 
of jumabandi (in the case of ryote) and 
from the information given and declaration 
made by Revenue Officers at such times or on 
occasions of visits to and interviews with the 
Revenue Officers in the case of proprietors 
and the larger inamdars and from entries in 
village and other revenue records giving 
effect to such Government orders. The result 
js that the District Judge’s decree dismissing 
these five suits should be reversed and judg- 
ments given in favour of tbe plaintiffs, the 
plaintiff or plaintiffs in each case being 
entitled toa declaration that the area as 
found by the District Jadge as mamool wet 
at the time of the anicut works is entitled to 
free irrigation and not merely the area in- 
correctly mentioned as mamool wet by Mr. 


. the rate prevailing ia the Taluk,” 


Nageswara Rao. The plaintiffs will get their 
costs in all Courts from the Sacretary of State, 
three mouths baing given to latter to pay the 
said ests. [a Səzənd Appeals Nos. 1398 t» 
1401 and 1770 of 1911, the Govarnmant 
should also refand tothe appellants the 
re3pa3etive sums claima3d to be refunded a3 
wrongly collected. 

Second APPEAH Nos. 1358, 1468 anp 1563 

or 1911. 

In thesa cases, the quisstions ara sub- 
stantially the sama; bub the plaintiffs are 
inamdars under title-deeds issued about the 
years 1860 ani 1869, whereas in the other six 
cases the plaintiffs were proprietors or 
Mokhasadars who got their lands under 
Permanent Sattlemant sanads of 1802 and 
1337. The principles involved, however, 
are practically tha same. The learned 
District Judge admits that, as regards the 
areas shown in tha zam title-deeds, the 
Government is bound to supply them with 
water from the new anicut works free 
Now the area in an zinazm title-deed is 
mentioned in acres and not in puttzes. Bat 
it is admitted that the Inam Commissioner 
instead of the p«iítes entered in the old 
accounts converted the putlies into acres at 
8 acres per pultt and entered the extent in 
acres so found in the respective title-deeds. 
The title-deeda do not definitely say that 
the extent in acres is accurate. The village 
is mentioned and the wet area is entered as 
"said" to be of so many acres These three 
villages are three of the 16 villages settled 
by Kanchi Subba Rao. The learned District 
Judge, in his jadgmentin Second Appeal No. 
1398 of 1911, which governed six of the nine 
suits, found that the Inam Commissioner’s 
conversion rate at 8 acres per pulti was 
arbitrary, and yet inthe these three suits the 
learned Districts Judge has come to a different 
finding on the ground that "the Inam Com- 
missioner specially made experiments to fix 
the commutation rate for each Taluh, and 
arrived at 9 acres for this Taluk: further 
there is evidence addaced that 8 acres was 
I can find 
no such evidence, and I think the learned 
District Judge erred ia distarbiag the fiading 
of the learned Subordinate Judge as regards 
the true area granted as Inam to the 
plaintifs iu these cases aud in accepting 
the area in acres put down in a very rough 
manner in the title-deed as unimpsachable 
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by the plaintiff. I might further state 
that the G. O. of September 1894 
(Exhibit XI), in which the Government 
accepted and ratified Kanshi Subba 
Rao’s engagement with ths proprie- 
tors and inamdars of the 16 villages 
as regards the respective areas to which 
they were entitled to free irrigation, is 


conclusive in plaintiff's favour. Reversing, 
therefore, the District Judge's judgments, 
I would allow the Appeals Nos. 1368 


and 1468 of 1911 with costs and grant to 
the plaintiffs decrees declaring.their right to 
enjoy as mamool wet the areas mentioned in 
their plaints free of water cess and ordering 
refunds. In Second Appeal No. 1563 of 1911, 
it is found thht the plaintiff was wrong in 
having claimed 16 fooms 1 mantkat and 8 
giddas as wet extent and that his family was 
entitled to only 2 tooms, č. e, i putti. For 
reasons already stated, [ hold that this i 
putti ig not 2 acres as taken -by the Inam 
Commissioner and by Mr. Nagesa Rao but 
is of the extent of 8 acres 40 cents according 
to the true mode of conversion of putties 
adopted by Mr. Kanchi Subba Rao (this 
rate of conversion is found by me on the 
basis that one putti 16 tooms 1 mamkat 8 
giddas has been found at the survey to 
measure 24 acres 51 cents). It is further 
found that the plaintiff is entitled only to 
147/220 of the area belonging to his family, 
I would declare in this case that the plaintiff 
is entitled to free irrigation for 147/220 of 3 
acres 40 cents, As the plaintiff has grossly 
exaggerated in his plaint the area he was 
entitled to irrigate free of water cess, I 
would direct him to pay the Secretary of 
State's costs throughout in this case. 


Br THE Coveat.—As a result the appeals 
except. Second Appeal No. 1774 of 1911 are 
dismissed with costs: aad the Memorandum 
of Objections in Second Appeal No. 1563 of 

1911 is dismissed without costs. 
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ALLAHABAD HIGH COURT. 
First Qrvin ApPzAn No. 219 or £912. 
November 29, 1913. 

Present;—Sir Henry Richards, Kr., Chief 

Justice, and Justice Sir P. C. Banerjee, KT., 
Rabu KESHO DAS AND orHgRS —PoAINTIEFFS 

—APPELLANTS 
Versus 

DOOLAR RAM AND OTHERS—DEFENDANTS — 


RESPONDENTS. 

Landlord and tenant ~Compromise as to nature of 
lenancy-—Binding effect—Agra Tenancy Act (II of 
1901), s. 95. 

There was a dispute between a zemindar and 
his tenants as to the nature of the tenancy ina certain 
holding; the tenants claimed to be fixed rate tenants 
while the zemindar asserted that they were occu- 
pancy tenants Proceedings were taken under sec- 
tion 95 of the Agra Tenancy Act to ascertain the 
real nature of the tenancy. The parties compromised: 

Held, that the compromise was not illegal. It was 
binding on the successors-in-interest of the zemindar. 

Bachcht v. Bachchit, 3 A. L. J. 518, A. W. N. (1906) 
219, 28 A. 747, distinguished. 


First appeal fromthe decision of the Suab- 
ordinate Judge of Ghazipur, dated 30th 
November 1911. 


Messrs. Ohaudhri and Harendra Krishna 
Mukerji, for the Appellants. 

The Hon’ble Dr. Sunder Lat and Mr. 
Ahmad Karim, for the Respondents. 


JUDGMENT.—This appeal arises out of a 
suit in which the plaintiff sought a declara- 
tion that certain leases and two compromises 
were of no effect as against him, Upon the 
general case, we entirely agree with the 
decision of the Court and are of opinion that 
in dismissing the plaintiffs’ suit in so far as 
it sought a déclaration in respect of the leases, 
the learned Subordinate Judga was right. 
The Court below has, however, given a declara- 
tion in respect of the two compromises. 
Objections bave been filed by the respondents 
against this.part of the decree of the learned 
Subordinate Judge. It appears that before the 
purchase by the plaintiffs of the zemndari, 
their vendors had entered into a compromise 
withsome tenants. It also appears thatthe ten- 
ants had claimed to be fixed ratetenants, whilst 
the zemendars asserted that they were occu- 
pancy tenants merely. Proceedings had been 
taken under section 95 of the Tenancy Act to 
ascertain the real nature of the tenancy. 
These proceedings resulted in the two com- 
promises to which we have referred. In our 
opinion, there was nothing illegal in the 
parties under these circumstances entering 
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into a compromise, and in the “absence of 
fraud, the plaintiffs as thesucoessors-in-interest 
of their vendors are as' much bound by 
the compromise as their vendors would have 
been. Reliance is placed upon the case of 
Bachcht v. Bachchz (1). This is not an au- 
thority in point. There the question was one 
of succession. If the tenancy came strictly 
within the definition of a fixed rate tenancy 
as definéd in the Tenaney Act, the succession 
would be governed by the ordinary law. 
While, on the other hand, if the tenancy was 
an occupaucy tenancy, the succession would, be 
governed by the special provisions of. the 


Tenancy Act relating to occupancy tenancies., 


We dismiss the appeal but allow the objec- 
tion, with the result thatthe decree of the 
Court below is modified to this extent that 
the plaintiffs’ claim is totally dismissed with 
costs in both Courts including in this Court 
fees on the higher scale. : 

Appeal dismissed. 


(1) 3 A. L. J. 515, A. W. N. (1906) 219; 28 A, 747. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
First Civit, APPEAL No. 54 or 1912. 
June 30, 1913. 

Present: —Mr. Kanhaiya Lal, A. J. C. 
Thakur TIRBHUWAN BAHADUR’ 
SINGH-—PLAINTIFF— APPELLANT 

l LT $08 
MUKTA PRASAD AND OTHERS— DEFENDANTS 


— RESPONDENTS, 

Oudh Sub-Setllement Act (XXVI of 1866), rr. 2, 10 
—Under-proprietary right - Grant of cash nankar by 
mortgagee for mortgagor’s maintenance whether amounts 
to grant of under-proprietary right—Nankar, meaning of 
— Under-proprietary right not granted by Settlement 
Cour: whether can be subsequently set wp before Civil 
Court—Right to cash nankar whether connotes right to 
possession as under-proprietor — Theke malikana— Long 
lessee whether under-proprietor-—Prooj required tc estab- 
lish under-proprietary right—Sir or nankar, under-pro- 
prietary right in respect of — Rejusal of Settlement Court 
to grant Sub-Settlement, effect of — Hstoppel — Payment of 
nazrana and cesses, effect of —Adverse possession— Hyject- 
ment of lessee through Civil Court. 

The grant of an annual cash nenkar bya usufruo- 
tuary mortgagee to the mortgagor for his maintenance, 
during the subsistence of the mortgage or even at the 
time of its execution, does not indicate that such grant 
was intended to operate after the* mortgage became 
irredeemable as a grant of an under-proprietary right. 

The claim for an under-proprietary right not es- 
tablished before, and not granted by, the Settlement 


— 
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Court having the powers of a Civil Court, cannot 
be subsequently set up before the Civil Court. 

A right to a cash nankar does not necessarily 
connote a right to possession of land as an under- 
proprietor, . 

Deputy Commissioner, Gonda v. Musammat Bhag- 
wanta, 2 Ind. Cas. 297; 12 9. C. 124, followed. 

A long lease, even a perpetual lease, does nob con- 
stitute the lesseo an under-proprietor, and unless 
a claimant to an under-proprietary right shows a 
decree of the Settlement Court in his favour or a 
grant or a right acquired by prescription, the mere 
fact of his possession, when it is traceable to a lease 
granted by the ancestor of the Talukdar, does not 
invest him with an under-proprietary right. 

Amrit Lall v. Jang Bahadar Singh, 11 Ind. Cas, 920; 
140. C. 196, followed. 

Under rule 10 of the Oudh Sub-Settlement Act, 
XXVI of 1866, a former proprietor, who is not en. 
titled to a Sub-Settlement, can claim an under-pro- 
prietary right in respect of the land held by Lim as 
str or nankar when he was in proprietary possession 
of the same within the period of limitation, either by 
himself or by some other person or persons from 
whom his title is derived. 

Girdhari Lal v. Jaswant Singh, 15 Ind. Cas. 181; 15 
O. C. 33 at p. 38, referred to. 

The right to claim a Sub-Settlemen£t under rule 2 of 
the Oudh Sub-Settlement Act, if negatived by the 
Settlement Court, cannot be subsequently revived. 

Lessees are estopped from denying the title of 
persons stepping inte the shoes of the original 
lessor, l i 

Where itis proved that persons claiming under- 
proprietary rights have been paying nazrana and 
cesses to the landlord, their possession cannot be 
regarded as adverse, but they are not liable to eject- 
ment as lessees through the Civil Court. 


Appeal against an order of the Sub-Judge, 
Rai Bareli, dated 19th March 1912. 

Messrs, Samiullah Beg and Muhammad 
Abid, for the Appellant, 

Messrs, Zahur Ahmand and Shahabuddin, 
for the Respondents, - 


JUDGMENT.— The plaintiff is the Talug- 
dar of Chandia. He alleges that the defend- 
ants hold a half share of Mauza Dewanandpur 
forming Thok Sardar Singh, as lessees on hig 
behalf, and that beyond the right to receive 
a cash nankar fixed at the time of the Regular 
Settlement, they have no superior proprietary 
or under-proprietary interest therein. The 
defendants deny that the plaintiff- has been 
in possession as owner or under proprietor. 
It is not disputed on behalf of the plaintiff 
that the said half sbare originally belonged 
to Sita Ram, an ancestor of the defendants, 


.who mortgaged the same with possession, 


along with another village Rustampur, in 
favour of Mehrban Singh in 1228 Fasli. 
During the subsistence of the mortgage, 
Mehrban Singh. allowed Sita Ram s fixed 
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nankar of Ra. 100 per year for his mainten- 
ance. The mortgage does not appear to have 
_ been ever redeemed, and in the Settlement 
that took place after the suppression of the 
Mutiny, the said half share of Mauza 
Dewanandpur was granted by the British’ 
Government to Sardar Singh, the son of 
Mekrban Singh, and included in his sanad. 
Bhawanidin, the grandson of Sita Ram, was 
then in actual possession of the said property 
under an agreement to pay a rental of 
Rs. 401 per year t» Sardar Singh, ont of 
which Rs. 100 per year used to ba deducted 
by him on account of the cash ninkar pro- 
mised to him by Mehrban Singh. 1n 1267 Fasli, 
Sardar Singh raised the amount of the 
cash nankar on the two villages to Rs. 300 per 
year. 
On the 27h April 1863, Bhawanidin filed 
a suit against Sardar Singh in the Settlement 
Court, stating that he was in possession of 
half share ‘of Mausa Dewanandpur as a 
ihehedar on behalf of ‘Sardar Singh, who 
held ib under a mortgage made by his an- 
cestor, and claiming that his right to hold the 
said land as a thekedar by way of an under- 
proprietary right be niaintained (theka mauza 
maztur ka baiaur kag adna ke banam mere 
qaem bana rahe), The Assistant Settlement 
Officer held that a pacen lease could not be 
sanctioned as the patits were mortgaged but 
he could record a grant of Rs. 300 per annum 
as & pacca arrangement sanctioned by the 
Taluqdar. The case went up subsequently to 
the Settlement officer, who,on the 18th June 
1868, recorded thatit was an arrangement 
existing only during the T'alugdar's pleasure 
and that what was recorded there was to let 
the Settlement Officer know what the shares of 
the parties were. The above orders did not 
expressly state that the claim cf Bhawanidin 
to an under-proprietary right was rejected 
but the legal effect of those orders, as ad- 
mitted by the defendants in paragraph six 
of the written statement, was that their 
claim to an under. proprietary right was dis- 
missed, and that the settlement of the 
village was effected with Sardar Singh sub- 
ject tothe payment by him ofa nankar of 
Rs. 800 per year, about the exact incidents 
or tenure of which, the orders were not 
sufficiently clear and definite. 
It is not denied that Bhawanidin and his 
successors-in-interest thereafter continued in 
possession of the half share of the village in 
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question deducting the cash nakar of 
Rs, 300 por year out of the rental and paying 
certain sams on account of the nazranz aud 
cesses to the Talugdar. The plaintiff states 
that they used to pay Ry. 100 per year on 
account of the balance of rent to hia prede: 
cessors-in-inberest but there is no clear evi- 
denee about ib. The estate of the plaintiff 
wag under the management of the Court of 
Wards from the year 1900 up to March 1909 
and it appears from certain documentary 
evidencs on the record (Exhibits A-10 to 
A-12) and the evidence of the defendant’s 
own witness, Abdal Ghani, that the Court of 
Wards emtented itself with accepting Rs. 33 
as cesses and Rs. 6 as a mazranz from the 
defendants and allowed them to epllect the 
entire rent of that half shara. Tho defend- 
ant, Mukta Prasad, was, however, then a 
General Agent on behalf of the Gourt of 
Wards and it is quite possible that the Ooart 
of Wards may hava shown some indulgence 
to him on that account. The entire village 
was partilioned in 1884 and the half share 
in question was separated and formed into 
Thok Sardar Singh and allotted to the plaint- 
iff’s mahal. The revenue of that tho’ has 
admittedly been paid all along by the plaint- 
iff and his predecessor-in-title. The plaintiff, 
on attaining majority in 1909, sought the 
aid of the Revenue Court in ejecting the 
defendants, who denied their tenancy and set 
up their under-proprietary title to the land 
by virtue of adverse possession. The Reva- 
nue Court held that the defendants were 
under proprietors and were not as such liable 
to ejectment. The learned Subordinate Judge, 
who tried the present suit, upheld the finding 
and observed that the proceedings that took 
place before the Settlement Court did not 
show that Bhawanidin was a thetedar kham 
cr a mere thekedar-at-will entitled to receive 
a cash nxankar allowance from the prede- 
cessors in-title of the plaintiff as a matter of 
indulgence without any reference to their 
original proprietary right. The mortgage- 
deed is nob forthcoming and, though it is 
possible that the original mankor allow- 
ance of Rs. 10) per year may have been fixed 
for the maintenance of the mortgagor at the 
time when the mortgage was made, there is 
no reason to suppose thas it was intended to 
operate after the mortgage became irredeem- 
able as a grant of an under-proprietary 
right. ; 
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There fs a difference between the grant of 
a cash nankar anda nankar granted by way 
of an under-proprietary right. Nankar, as 
explained by Sykes, was originally a deduc- 
tion from the revenue of a village or estate 
allowed by the Government for managing it. 
In some cases, ib was granted in cash by way 
of a deduction from the rents of the village 
and in other cases it took the form of some 
revenue-free grant, which descended frem 
the grantee to his heirs as a transferable and 
hereditary right. It was also occasionally 
granted to persons who were entitled to 
maintenance or who had founded hamlets 
or settled cultivators on lands thea lying 
waste or till then cultivated withont irriga- 
tion or manure by non-resident cultivators 
and had thereby brought about an increased 
rental to the Talugdar .(Syke's Taluqdari Law, 
page 169). i 

The possession held by the defendants or 
their predeecssors.in title over the property 
in dispute cannot be deemed to have neces. 
sarily originated with the grant of the cash 
nankar allowed to them by the Talugdar. 
That possession was under a lease or theka 
granted: to them by the predecessors-in- 
interest of the plaintiff, to which Bhawanidin, 
the predecessor-in-title of the defendants, 
referred in his application to the Settlement 
Court dated. the 27th April 1863. He called 
that theka a theka malikana and asked the 
Court to maintain it by way .of an under- 
proprietary right, on the ground that the 
Talugdar had entered into the proprietary 
possession of the mortgaged pai, Bat he 
contented himself subsequently with a 
cash nankar of Rs. 300 per year as a pasea 
arrangement without the accompaniment of a 
pacca lease such as could have given him an 
under-proprietary right. His olaim for an 
under-proprietary right was not then granted 
by the Assistant Settlement Officer, who had 
then the powers of à Civil Court, anl ib is 
not open to the defendants now to claim the 
right which their ancestors had then set up 
~ but failed to establish. Iu a statement made 
by Bhawanidin in a suit filed against him by 
Mata Prasad and Chelan Lal for a share of 
the nankar, Bhawanidin admitted that he 
held a lease of the half share in dispute. for 
Rs. 401 from which Rs. 100 on account of 
the nankar were yearly deducted -(Exhibits 
7 and 11) and in another statement made by 
him on the 16th June 1871 in a suit. filed by 
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Ori Lal against Sardar Singh in regard to 
some str plots aud groves, he further admitted 
that he and his father did not cultivate any 
land in the village prior to 1262 Fasli (Ex. 
hibit No. 13). In the watib ul-arz, Sardar 
Singh was recorded as the owner of the pro- 
perty in dispute and no mention was made 
of any under-proprietary rights held by 
Bhawanidin at the time. In the subsequent 
khewats and thasras, the plaintiff was record- 
ed as the proprietor of the land and the defend- 
ants merely as tenants, and those entries were 
never questioned by the defendants, some of 
whom were in the service of the proprietora 
of the village and were collecting rents on 
their behalf. The Settlement decree gave 
them no right to possession and as held by 
Chamier, J. C., in Deputy OCommissioner, 
donda v. (Bhsgwan) Mus tmmat Bhagwanta 
(1), aright to a cash nankar does not neces- 
sarily connote a right to possession of land as 
an uuder-proprietor. In Amrit Lil v. Jang 
Bahadır Singh (2), Rafique, A. J. C., held 


that a long lease, even a perpstuallease, did 


not constitute the lessee an under-proprietor, 
and, unless a claimant to an under-proprietary 
right showed a decree of the Settlement 
Court in his favour ora grant ora right 
acquired by prescription, the mere fact of 
his possession, where it was traceable to a 
lease granted by the ancestor of the Talugdar, 
did not invest him with an under-proprietary 
right. Under rule 10 of the Oudh Sub. 
Settlement Act XXVI of 1866, a former 
proprietor, who is not entitled to a sub. 
settlement, can claim an under. proprietary 
right in respact of the land held by him as sir 
or nankar when he was in proprietary pos- 
session, if he has retained possession of the 
same within the period of limitation, either 
by himself or by some other person or 
persons from whom his title is derived 
[ Girdhari Lal v. Jaswant Singh (3)1. But, in 
the present case, the defendants have not 
shown that the plots which are at present 
in their caltivation were held by them as sir 
or nankar when they or their ancestors were 
in proprietary possession ofthe village. The 
statement of Bhawanidin, dated the 16th 
June 1871, is inconsistent with it. The 
1ight to claim a sab-settlement under rule 2 
of the Oudh Sub.Settlement Act, having 


(1) 2 Ind. Cas, 297; 12 O. C. 124. 
(2) 11 Ind. Cas. 920; 14 O. C. 196, 
(3) 15 Ind. Cas. 181; 15 O. C. 33 at p 38, 
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been negatived by the Settlement Court in 
1863, cannot now be revived, 

The defendants as lessees are estopped 
from denying the title of the plaintiff, who 
has stepped into the shoes of the original 
lessor. They have been according to the 
evidence paying nazrana and cesses to the 
Court of Wards and their possession cannot 
be regarded as adverse. They are, not, how- 
aver, liable to ejectment from the share in 
dispute as lessees through the Civil Court. 
The plaintiff's claim for a declaratory decree 
is not barred by limitation. The appeal is, 
therefore, allowed, and the claim decreed for 
a declaration that the defendants have no 
superior proprietary or  under-proprietary 
right in the property in disputes with costs 
here and below. The defendants respondents 
will, under the circumstances, bear their own 
costs throughout. 

Appeal allowed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Cru, Revision Petition No. 75 or 1913. 
November 3, 1913. 
Present:— Mr. Lindsay, J. C. 

Baba RAGUNATH DASS—Puatiatire— 
APPLICANT 
VETEUS 


Babu RANDHIR SINGH— DEFENDANT— 


RESPONDENT. 

- Otvil Procedure Code (Act V of 1908), O. XLI, r. 25— 
Remand order—Trial on 4ssues— Direction to cali for 
particular kind of evidence —Appellate Court, power and 
' jurisdiction of — Material irregularity. 

- Where an original Court comes to clear findings on 
theissues material to the decision of a case, an Appel- 
late Court is not competent to remand the case for trial 
on the same issues and define the particular kind of 
evidence required for their determination. It is quite 
improper, after the parties go to trial and have ample 
opportunity of producing evidence in support of their 
respective cases, to allow the losing party to have 
the case re-opened again with directions to call for a 
particular kind of evidence. The Appellate Court 
ought to form its own estimate of all the evidence on 
the record before it. 


Application against an order ofthe District 
Judge, Fyzabad, dated 5th April 1913. 

Mr. Rari Kishen Dhaon, for the Applicant. 

Nr. Samz Ullah Beg, for the Respondent. 

JUDGMENT.—The facts of this case are 
ag followg:— 


| 1 
INDIAN CASES. / 


(1914 


A suit was brought in the Court of the 
Subordinate Judge of Fyzabad by Baba 
Raghunath Dass against Babu Randhir Singh, 
a Taluqdar, for the recovery of a sum said to 
be due on two promissory-notes, which were 
alleged to have been executed in the plaintiff's 
favour by the defendant onthe 18th October 
1908. The defence set up was a denial of 
execution. ‘The defendant alleged that the 
suit had been brought against him out of 
enmity and that the two documents upon 
which the plaintiff was claiming were forger- 
ies. On tho pleadings, two issues were raised 
by the Subordinate Judge, namsly:—(1) Did 
tha defendant borrow the money and execute 
the note in snit, and (2) what interest was 
agreed upon between the parties? Both sides 
led evidence and after considering the evidence 
the Subordinate Judge came to the conclusion 
that the defence was untrue and that the de- 
fendant was liable. In summing up his judg- 
ment on the first issue, the learned Subordinate 
Judge remarked:— "I have no hesitation in find- 
ing that the two notes in suit are genuine and 
executed bythe defendant for value received." 
An appeal wastaken to the Court of the 
District Judge who has passed an order under 
Order XLI, rule25, reamanding the case to the 
Court of first instance for the determination 
of two issues. I6 is this order of the District 
Judge which is complained of in. this case. 
The plaintiff says that the order is liable to be 
seb aside inasmuch as it was made without 
jurisdiction and amounts at any rate to a 
material irregularity. 

In recording his order, the learned Judge 
remarked: "For a proper“decision of this case, 
it is necessary to have findings on the follow- 
ing two issues: — 

" Are the signaturein Urdu on the two 
promissory-notes in suit in the handwriting 
of B. Randhir Singh? (2) Are the promis- 
sory-notes Exhibits 1 and 2 in the hand writing 
of Sannu, the servant of B. Rand hir Singh?" 
The learned Judge then appears to have 
thought himself entitled to pass an order 
defining the particular kind of evidence | 
which was required in connection with these 
two issues. His order proceeds: — 

“For arriving at a satisfactory conclusion, 
it will be necessary to examine an expert in 
handwriting who should be asked to compare 
B. Randhir Singh's admitted signature on 
Exhibits Y and A-l and Sannu's handwriting 
on Exhibit Z with his alleged handwriting in 
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Kaithi on the pro-notes Exhibits land 2.” As 
grounds for this order, the District Judge re- 
marks that it was necessary for him to call for 
findings on those issues in the interést of public 
justice and in order to ascertain whether the 
defendant, a Talugdar, had or had not perjured 
himself. The contention on behalf of the 
applicant is that there was no case for an order 
under Order XLI, rule 25, iuasmuch as the 
first Court had come to clear findings on the 
. issues material to the decision of the case. 


This contention must be allowad. There can ` 


be no doubt whatever that the parties went 
to trial on a clear and definite issue and ib is 
equally plain to me that the finding of the 
learned Subordinate Jadge is to the effect 
that the promissory-notes were drawn up and 
executed in the manner alleged, that :s to 
say, they were written by the servant of the 
defendant and were signed by the defendant 
himself. This being the state of things, I am of 
opinion that this order of the lower Appellate 
Court cannot be allowed to stand. It would be 


quite improper, the parties having gone to trial 


and after they kad an ample opportunity of 
producing evidences in support of their res- 
peotive cases, to allow the defendant to have 
the case re-opened again with directions to 
call for a particular kind of evidence. The 
evidence was all before the lower Appellate 
Jourt and it was for the Judge to decide 
whether his estimate of its worth agreed with 
that arrived at by the Subordinate Judge. 


There was certainly no case for the calling of. 


findings upon matters which the Subordinate 
Judge had already definitely decided on a 
full consideration of the evidence before him. 
I allow this application, seb aside the order 
of the lower Appellate Court and direct that 
the appeal be taken up again and disposed of 
in accordance with law. 

The applicant will get his costs 
Court. 


in this 


Application allowed, 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 

First Civit, Aperat No. 147 or 1911. 
Jaly 11, 1913. 
Present:—Mr. Sabonadiere, A. J. O., aud 
Mr. Kanhaiya Lal, A. J. C. 
CHHOTE LAL —P.LAINTIFF — 
APPELLANT 
VETSUS 


BADRI SINGH AND OTHERS —DEFENDANTS— 


RESPONDENTS. 

Oudh Estates Act (I of 1869), List No. 6—Award 
and relinquishment, construction of—Performance of 
one’s part under arrangement made impossible, effect of 
—Btatus quo ante—Entiry of name of only one of two 
brothers, effect of—Hindu Law—Joint family partition 
Separation of Hindu father from sons remaining joint, 
unusual —Objection as to right to sue as sole plaintiff, 
not by interested but by uninterested defendants, effect of 
—Inierest— Penalty. 

An award stated that 4. and B. both were 
owners of equal shares, that B. was to remain in 
possession of the whole property and collect rents 
but pay a certain sum to A. as profits. Subsequently, 
by a deed, A. relinquished to B. every right except 
that to the sum of profits. It was, therefore, con- 
tended that A. surrendered his title to the property: 

Held, that, putting the award and the relinquish. 
ment ab their highest, Á. at most consented to Hmit 
his claim to that particular sum in respect of 
profits and also not to alienate his share so long as he 
was paid that sum. 


A person, who, by his own action, makes it impos- 
sible for himself to carry oub his part under an are 
rangement, must allow the other person bound by it 
to return to the state of affairs existing before it. 

Where the name of only A. out of the two brothers, 
A, and B, appeared in List No. 6 of grantees under 
Aot I of 1869, while the names of both of them were 
all along recorded in the khewat as owners of equal 
shares: 

Held, that the omission of A.’s namein the Het 
proved merely that B.'s name was entered in hig 
capacity as managing member of thefamily, and did 
not affect B.’s right. 

The separation of a Hindu father while leaving his 
Bons united is à most unusual thing. 

When the right of a plaintiff to sue alone was not 
questioned by the defendants, who had an interest in 
the subject-matter of the suit, but by those subse- 


. quently found as having no interest in it: 


Held, that such an objection, as coming from per. 
sons not in a position to plead it, must be disregard. 
ed, 


Indra Bikram Singh v. Babu Chandika Bakhsh Singh, 
11 Ind. Cas. 676; 14 O. O. 170, distinguished from. 

Interest at an enhanced rate of Re. 1 per cent. per 
mensem is penal. 

Sunder Koer v. Rai Sham Krishen, 340. 150; 4 A. 
L. J. 109; 11 C. W. N. 249; 5 C. L. J. 106; 17 M. L. J. 
43; 9 Bom. L. R. 304, 2 M.L.T. 75; 34 I. A. 9, followed, 


Appeal against an order of the Subordinate 
Judge, Hardoi, dated 2od August 1911, 
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Pandit Gokaram Nath Misra, 
Appellant. . 

Mr. Muhammad Wasim and Baba Jiban 
Krishna Banerjt, for the Respondents. 

JUDGMENT.—This is an appeal against 
the partial dismissal of a suit for sale upon 
several deeds of mortgage, the-number of them 
being five. Of the defendants-respondents only 
Musammat Satrupa Kunwar, Ijrail Singh, 
Bachan Singh, Lalla Singh, Mahesh Singh, 
Bisram Singh, Gaya Bakhsh and Udho Singh 
have appeared. The rest did not appear and 
proceedings as against them have been ex 
parte in appeal. The respondents who 
appear have filed a cross-objection. 


for the 


We find it most convenient to deal with 
the cross-objection first. These respondents 
contest the right of the mortgagors of the 
appellant to the property mortgaged, and 
they make this cross-objection against the 
finding of the lower Court to the effect that 
those mortgagors had title. 


Of the five mortgages four, were executed 
by Bhimma Singh in favour of Kamta Prasad, 
the brother of the appellant. Kamta Prasad 
is dead. The fifth was exeouted by the sons 
of Bhimms Singh in favour of the appellant. 
The question is whether Bhimma Singh 
was proprietor of the property mortgaged? 
It appears that at the first Regular 
Settlement, Bhabhuti Singh and his brother 
Bhimma Singh were recorded as owners of 
half this village, and one Balgobind was 
recorded asthe owner of the other half. 
It is on revord in the wajzb.ul-arz that thege 
people had shelterad a Mr. Jones during the 
Mutiny, and that the village was granted to 
them in consequence, In List No. 6 of 
grantess under Act I of 1869, only the 
names of Bhabhuti Singh and Balgobind 
appear. At the same time, it is plain that all 
along Bhabhuti Singh and Bhimma Singh 
were recorded in the khewat as owners of equal 
shares. Then in 1877 there was a dispute about 
the profits of the property and the pair of them 
referred ib to the arbitration of Mr. Jones. 
He says in award that they both were owners 
of equal shares, and directs that the question 
of profits be settled by Bhabhuti Singh beine 
in possession and coliscting the rents and 
paying Rs. 250 to Bhimma Singh annually 
aud that this is to continue for all time aid 
that the successors of Bhimma Singh and 
Bhabhuti are to follow the same procedure. 
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In about 1888 or 1889, that is to say, after 
the execution of the first four mortgages, 
Bhimma Singh executed a deed purporting 
to relinquish to Bhabhuti Singh every right, 
except the right to the Rs. 250 per annum. 
In 1908,80me prior mortgagees (who ‘are 
pro forma parties to the present proceedings) 
brought a suit for sale on their mortgage, or 
there was at least a suit of some sort on their 
mortgage, and while that suit was going on, 
Bhabhnti Singh executed a deed of gift of all 
that he had not already sold ont of his 
quarter share in the village and of the quarter 
share of Bhimma Singh in favour of Baldeo 
Singh and Udho Singh. Baldeo Singh has 
died since the present suit was instituted, and 
his heirs and Udho Singh are the persons now 
opposing the appeal and putting in cross-objec- 
tion. Baldeo Singh and Udho Singh endeavour. 
ed to obtain mutation on the strength of their 
deed of gift, But they got it only in respect of 
the one-eighth share if the village which was 
the remnant of Bhabhuti Singh’s original one- 
fourth. It was refused in respect of Bhimma 
Singh’s fourth. Bhimma Singhthen was dead 
and his sons were the recorded proprietors. 
Then in 1906-07, Baldeo Singh and Udho 
Singh applied for partition and the partition 
was offected. It should be said that there 
had been an earlier partition. The earlier 
partition had formed one mahal of one half 
the village, that is, Balgobind’s half, one 
of one-eighth, the share which Bhabhuti 
Singh had sold, and one of three-eighths, 


the remnant of Bhabhuti Singh’s share 
and the share of Bhimma Singh. By 
this application for partition, Baldeo 


Singh and Udho Singh got divided off for 
themselves one third of this makal which 
itself was three-eighths of the whole village. 
The other two-thirds of the mahal represent 
the share of Bhimma Singh, and are the 
The contending re- 
spondents claim under the deed of gift of May 
the 15th, 1903, and they ask us to hold that 
Bhimma Singh never held atrausferable share, 
Persons claiming under Bhimma Singh are 
nob bound by the deed of gift. Except the 
award and the relinquishiment, all the doca- 
mentary evidenee shows plainly that Bhimma 
Singh wasa co sharer with Bhabhuti Singh 
in full right. Putting the award and the 
relinquishment at their highest, Bhimma 
Singh at most consented to limit his claim to ` 
Rs, 250 a yearin respect of profits. The 
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utmost that these respondents can claim is 
that he could not alienate the property so 
long as he was paid that allowance. For he 
_ never said that he transferred or surrendered 
his share. His position was that Bhabhuti 
Singh was to bo lambardar of his share and 
pay him the profits, The opposing respond- 
ents stand in the shoes of Bhabhuti, The 
effect of the partition is that having got for 
themselves a mahal entirely separate from 
that of the heirs of BhimmaSingh, none of them 
can now be dambardar in the mahal of the heirs 
of Bhimma Singh. As the collection of the 
profits and their payment to Bhiuima Singh 
or his heirs are now no longer acts which ib 
is possible for those respondents to perform, 
and as the impossibility is due to their own 
action in getting the partition, it is plain 
that they cannot now call in to aid their case 
the arrangements made by the award arid the 
deed of relinquishment. Having by their own 
action made it impossible for them to carry 
out the part assigned to them under those 


arrangements,they mustallow BhimmaSingh’s. 


successors toreturn tothe state of affairs 
existing before the award and the relinquish- 
ment were pronounced and executed. That 
is to say, Bhimma Singh’s successors enjoy 
full and free proprietary rights as against 
Bhabhuti Singh’s successors. We are not sure 
that the award and the relinquishment even 
go sofar as we, for the sake of argument, 
have allowed that they may goin favour of 
these respondents. But it is clear that 
whatever their utmost effect may have been, 
‘the partition has destroyed it. 

There remains only the entry of Bhabhuti 
Singh in the sixth list of those prepared 
under Act [of 1869 in favour of these 


respondents. As to this, we have no hesitation’ 


in finding, in view of the other entries in 
public documents which have been proved, 
that the omission of Bhimma Singh’s name 
in the list proves merely that Bhabhuti Singh 
was entered only in his capacity as manag- 
ing member of the family, and that the rights 
of Bhimma Singh were not thereby affected. 

Therefore, we find the title of Bhimma 
Singh and his descendants fully proved, and 
we dismiss the objeotion with costs. 


We are now able to approach the appeal. 
The lower Court found thatthe real heir of 
Kamta, the mortgagee of the four earliér 
mortgages, was Mathura Prasad, father of 
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Kamta and the  plaintiff-appellant. 
the evidence, we think 


On 


that no conclu- 


“sion can be reached except that there 


was no separation between Mathura Prasad 
on the one side and his two sons on the 
other side. A separation of the father, 
while leaving the brothers united, is a most 
unusual thing, and the evidence in the pre- 
sent case certainly does not prove that, for it 
is very vague and feeble. In any cage, then, 
whether Kamta was or was not separated 
from his father, his father would be his suc- 
cessor if there had been a separation, and the 
other members of the joint family, the father 
and brother together, would be survivors if 
there was no separation. So that look at the 
question how one may, Mathura Prasad was 
interested as a mortgagee, and strictly should 
have been a plaintiff. He has appeared and 
has disclaimed interest. The lower Court 
made him a defendant after the period of . 
limitation had expired. But the other de- 
fendants did not question the right of the 
appellant to sue; the respondents who contest 
this appeal alone did so. Our finding come 
to in their cross-objection is to the effect that 
they have no title in the mortgaged property. 
Therefore, they have no interest in the mort- 
gage. The mortgage cannot touch any pro- 
perty in which they have an interest. It 
does not lie in their mouths to question the 
right of the appellant tosue. The persons 
who are interested to do so have not ques- 
tioned the title of the appellant to sue. 
Therefore, as the objection comes from persons 
who are not in a position to plead it, it must 
be disregarded. We are referred to the 
ruling of Indra Bikram Singh v. Babu 
Ohandrika Bakhsh Singh (1). In our opinion, 
the facts of this case are in no way analogous 
to the facts in that case. 

We hold, then, that the plaintiff-appellant 
is entitled to sue for the money due on the 
five deeds in suit. He is not entitled to 
claim interest at the enhanced rate of Re. 1 
per cent. per mensem on the first deed, as 
on the face of the deed, that enhanced rate is 
penal [Sunder Koer v. Rat Sham Krishen (2) ]. 
We allow the appeal and direct that a decree 
be prepared for the amounts due on the above 


(1) 11 Ind. Cas. 676; 14 0. O. 170. 

(2) 34 C. 150; 4 A. L. J. 109; 11 O. W. N. 249; 5 C. 
L. J. 106; 17 M, L. J, 43; 9 Bom, L. R. 304; 2 M. L. 
T. 75; 34 I. A. 9, 
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deeds, calculating compound interest on the 
first deed of the 9th September 1887 at 6 
per cent. per year and on the other deeds at 
19 per cent, per year with future interest ab 
the same rate from the date of the suit till 
six months from this date. The decree will 
be framed in terms of Order XXXIV, rule 4, 
of the Civil Procedure Code. Six months! time 
' will be allowed. Further interest shall cease 
thereafter. The sum payable will include 
the proportionate costs of the plaintiff-appel- 
lant in the lower Court. The property affect- 
ed will be the present Mahal Tikam Singh in 
thevillageof Daulatyarpur, Pargana Mallawan, 
equivalent to a share fof one-fourth of that 
village as it stood at the first Regular Settle- 
ment. 

The sale will be subject to the prior mort- 
gage or mortgages in favour of the defend- 
lants-respondents, Ujagar Lal and Ram 
Narayan, unless the appellant previously pays 
off those mortgages. If he does so, the money 
which he pays for the purpose will be deemed 
to be a first charge on the sale-proceeds of 
the mortgaged property if the property is 
brought to sale. 

We are of opinion that it was only. because 
of the plea regarding Mathura Prasad which 
was taken by the respondents. who appear, 
a plea which they were entitled to take, that 
the lower Court dismissed the suit in part 
and forced the appellant to appeal. There- 
fore we direct that the costs of the appellant 
. in the appeal and in regard to the objection 
be borne by those respondents personally. 
The decree for those costs will be personal, 
They will not be a charge upon the property 
mortgaged. 


HAR KARAN SINGH. 


Appeal allowed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Sseconp Orvin APPRALS Nos. 54 AND 55 or 1912. 
July 29, 1918. 

Present: — Mr. Kanhaiya Lal, A. J. C. 
GAYA DIN SINGH AND ANOTHER— 
DEFENDANTS—~A PPELLANTS 
versus 
HAR KARAN SINGH-—PrAINTIFF— 


RESPONDENT. 
Mortgage —Undertaking by mortgagor to pay money 


advanced on later security along with money due on . 
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: + 
earlier security —Consolidation of mortgages—Collateral 
transaction entered nto simultaneously with mort- 
gage, scrutiny of—Olog on FEE THIS I Pere SETS DAT: 
cretion of Court to reduce interest, 

A mere undertaking by a mortgagor to pay the 
money advanced on a later security along with the 
money due on an earlier security between the same 
parties is merely an indication of the time fixed for 
the payment of the same and does not amount toa 
consolidation of the debts so as to preclude the 
redemption of one without redeeming the other. 

Any collateral transaction entered into between 
the mortgagor and the mortgagee on the same date 
on which the principal mortgage-deed is executed 
must be scrutinized with very great care. 

Where it was found that the rate of interest entered 
in a deed of further charge was hard and unconscion- 
able and that the creditor imposed his own terms 
and pub pressure on the executants in order to impose 
a clog on redemption: 

Heid, that, in such a case, it was discretionary with 
the Court to allow a lower rate of interest on the deed 
of further charge. 

Appeal against the decree of the District 
Judge, Fyzabad, dated 18th November 1911, 
modifying that of the Additional Munsif, 
Fyzabad, dated 5th August 1911. ; 


Pandit Gokaran Nath Misra, for the 
Appellants. 

Mr. J. K. Bannerjt, for the Respondent: 

JUDGMENT.—These appeals arise ont of 
separate suits brought by the plaintiff- 
respondent for the redemption of two 
usufruetuary mortgages, one of which was 
executed by Bholai Singh and Ramnath 
Singh in favour of Gayadin Singh on the 28th 
June 1879, and the other. by Bholai Singh and 
Musammai Ram Kali in favour of the same 
mortgagee on the 27th June 1883. The 
defendants pleaded that the plaintiff was not 
entitled to redeem the mortgaged property 
without the payment of the amouutdue on 
two deedsof further charge executed by 
Bholai Singh and Musammat Ram Kali ia 


favourof Gayadin Singh, their predecessor- 
in- title. 
The firat deed of further charge was 


executed on the 27th June 1888, in lieu of 
Rs. 200 and provided for the re-payment of 
the mortgage-money with interest at Rs. 25 
per cent. per annum. It was therein agreed 
that the mortgagors shall not be entitled to 
redeem the usufructuary mortgages above-. 
mentioned till the amount due on the deed of 


-further charge was paid. The other deed of 


further charge was executed by the same 


. persons in favour of Gayadin Singh in lien of 


Rs. 172, on the 19;h October 188 , and 
provided for the re-payment of the money 
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with integesb ab Rs. 12-80 per cent. per 
annum along with the mortgage-moneys 
secured by the usufructuary mortgage-deeds 
above-mentioned. 

The Courts below-held that the rate of 
interest entered into the deed of further 
charge, dated the 27th June 1883, was hard 
and unconscionable and was intended to 
operate as a clog on the equity of redemp- 
tion. They reduced the rate of interest 
payable under that deed, accordingly, to Rs. 6 
per cent. per annum. In regard to the other 
deed of further charge, dated the 19th 
October 1886, the Court of first instance 
allowed the amount due on the same, but the 
lower Appellate’ Court held thatit did not 
create a lien and declared the amourt due 
under it to be recoverable by the defendants 
from the plaintiff personally. 

It is clear from the terms of the second 
deed of further charge, dated the 19th October 
1886, that, while it provided that the amount 
due on the said deed shall be paid along with 
the mortgage-moneys secured by the usufrus 
tuary mortgage:deeds, dated the 28th June 


1879, and the 27th June 1883, and that till - 


the payment of the amount secured by the 
deed of farther charge, the mortgaged pro- 
perty shall- not be sold or mortgaged elsewhere, 
‘there was no covenant postponing the redemp- 
tion of the usufructuary mortgage-deeds 
above referred to till the amount due on the 
said deed;was first paid. In other words, there 
was no covenant to consolidate the usufructuary 
mortgage- deeds with that deed of further 
charge so as to render the redemption of the 
former impossible without the redemption of 
the latter, and the plaintiff-respondent is, 
therefore, entitled to redeem the usafructuary 
mortgages in question, leaving the defendants- 
appellants to seek their remedy under the deed 
of further charge in the manner provided by 
law. A mere undertaking by the mortgagor 
to pay the money advanced on the latter 
security along with the money due on the 
' earlier security is merely an indication of the 
time fixed for the payment of the same and 
does not amount to a consolidation of the 
debts so as to preclude the redemption of one 
without the redemption of the other. All 
' covenants operating as a fetter on the equity 
of redemption have to be strictly construed, 
and, unless the intention is clearly and unequi- 

‘vocally expressed, no restraint on the power 
^ of redemption of the kind referred to can be 


INDIAN CASES. 


133 


recognized, In Bhartu v. Dalip (1), wherea 
bond provided for the payment of the amount 
due along with the mortgage. money secured 
by a usufructuary mortgage deed, Stanley, 
©. J., and Knox, dJ., held, that the condition 
in the latter bond did not evidence an 
intention to consolidate the amount thereof 
with that of the- earlier one and that the 
plaintiff was not precluded from rsdeeming 
the usutructuary mortgage alone. The 
defendants-appellants in the present case are 
not, therefore, entitled to claim the amount 
due under the said deed from the plaintiff- 
respondent asa condition precedent to the 
redemption of the usnfructuary mortgages 
in suit, 


The Court below did not state the grounds 
on which a personal liability was imposed 
upon the plaintiff-respondent for the amount 
due on the said deed. He was a legates from 
Bholai Singh under a deed of gift, dated the 
24th February 1908, bat if a personal liability 
was sought to be imposed on him under 
section 128 of the Transfer of Property Act, 
ib was necessary to find thet he wasa uni- 
versal donee or a donee of the entire property 
of the donor. A personal liability cannot, 
moreover, be enforced by the defendants 
except by means of a separate suit, and the 
Court below was, therefore, not justified in 
directing the payment of the said amount by 


- the plaintiff- respondent personally in this sni. 


In regard to the other deed of further 
charge, dated the 27th June 1883, the Courts 
below rightly regarded the transaction as an 
attempt to clog the equity of redemption. 
The deed of further charge and the 
usufructuary mortgage of the 27th June 
1583, were executed on one and the same date, 
Considering the delicate position generally 
occupied by an impecunious  land-owner 
mortgaging his property with possession in 
favour of another, any collateral transaction 
entered into between the mortgagor and the 
mortgagee on the same date must be 
scrutinized with very great care. ‘And there 
is great reason and justice in this rule," said 
Lord Nethington, L. C., in Veernon v. Bethell 
(2), “for necessitous men are not, truly speak- 
ing, free men, but to answer a present 
exigency will submit ‘to any terms that the 
crafly may impose upon them.” In Sa nuel v. 


(1) 5 A. L. J. 672; A. W. N. (1908) 278, 
(2) (1761) 2 Han. 118. 
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Jarrah Timber and Wood Paving Oorporation 
Ltd., (3), where a limited company borrowed 
money upon the seearity of their debenture 
stock subject to tha lender having an option 
to purchase the stock at 40 percent. within 
twelve months; the loan to become due and 
payable with interest at thirty days’ notice 
on either side, and the . lender claimed to 
purchase the stock at the agreed price within 
the twelve months and before the company 
gave notice of their intention to re-pay the 
loan, it was held thatthe option was void, 


and that the company was entitled to redeem: 


the loan on payment of the principal, interest 
and costs. Lord Macnaghten, in explaining 
the rule which prevented a mortgagee at the 
time of the loan to enter into. a contract for 
the purchase of the mortgaged property, 
observed: —'‘[t seems to have had its origin 
in the desire of the Court of Chancery 
to protect embarrassed land-owners from 
imposition and oppression. And it was 
invented in order to obviate the necassity of 
inquiry and investigation in cases where 
suspicion may be probable aud proof difficult." 
The taint does not necessarily attach to 
independent transactions entered into on the 
same date, buta deed of further charge 
-executed alongside a deed of usufruetuary 
mortgage aud expressly restricting the right 
to redeem the latter till the payment of the 
amount due on the former, by which a higher 
rate of interest was secured, is a fetter on the 
equity of redemption from which, if the terms 
are unconscionable, the Oourts of Equity 
would graut relief. A mortgage is not an 
excsption to the general rule that parties must 
be held bound by their contracts, but where a 
mortgage anda deed of farther charge are 
executed on the same date and appear to form 
part of the same transaction, a mortgagor may 


claim to be relieved from an oppressive bar- : 


gain on the same conditions ag any other 
debtor. The bargain should not be such as 
to take away with the one hand the right 
of redemption given by the other. In 
Kankaya Lal v, Narhar (4), it was held that it 
was open to a mortgagor and mortgagee to 
enter into a contract subsequently to the 
mortgage for the sale of the mortgaged 
property under the mortgage; but it must not 


(8) (1964) A. ©. 823; 73 L. J. 0h. 526; 62 W. R. 
673; 90 L. T. 7381; 20 T. L. R. $36; 11 Manson 276. 
(4) 27 B. 297; à Bom. L. R. 140. 


bea part and pares! of the origigal loan or 
mortgage bargain. 

The Court below found that the rate of 
interest entered into the deed of further 
charge was hard and unconscionable aud that 
the creditor imposed his own terms and pub 
pressure on the executants in order to impose 
a clog on redemption. I see no reason, theres 
fore, to disturb the discretion exercised by 
the Court below in allowing a lower rate of 
interest on the deed of further charge. The 
appeals, therefore, fail and are dismissed with 
costs. The cross-objection is allowed and the 
order of the Court below, directing the 
plaintiff-respondent to pay the amount due on 
the subsequent deed, dated the 19th October 
1886, personally, is discharged. The plaintiff. 
respondent will get his cosis from the 
defendants-appellants in all the Courts. 


Appeals dismissed, ` 


PUNJAB CHIEF COURT. 
Frasr Civi! Arnar No. 24 or 1902. 
' October 306h 1913. 

Present: —Sir Arthur Reid, Kr., Chief Judge, 
and Mr. Justices Beadon. 
Musammat RUKM AN —PLAISTIFF — 
APPELLANT 
versus 
Musammat KIRPA DEVI AND OTRHERS— 


DEFENDANTS — RESPONDENTS, 

Hindu Law —Joint Hindu family —Separation—Suc- 
cession of daughters —Khatris of Rahon and Nur Mahal 
in Jullundhar District owning agricultural land — Value 
of entry in Riwaj-i-am unsupported by custom -——Re- 
butlal of presumption of jotntness, 

Where the members of a Hindu family have always 
lived in a town and have followed no agricultural pur- 
suit, the mere fact of their having invested money 
in land does not make it probable that they have 
altered their mode of life by adopting agricultural 
customs. Very clear and convincing evidence is 
necessary to establish a rule of succession opposed 
to their personal law. 

An entry in a Riwaj-t-am as to the existence of any 
custom is not of much value, if it is not supported 
by instances. 

Among Hindus governed by Hindu Law, a daughter 
is debarred from inheriting her father’s share of the 
joint family property, but if separation has taken 
place before his death, she is entitled to succeed to 
his estate. 

According to Hindu Law, the presumption is that 
every Hindu family is joint, but admissions by a 
Hindu as to the succession of the widow of a member 
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of the family are quite inconsistent with the theory 
that the family was joint at the time the admissions 
were made, 


First appeal from the order of the District 
Judge, Jullundur, dated. the 30th October 
“1908, dismissing the claim. l 
Mr. Pestonji Dadabhoy and Bakshi Tek Chand, 
for the Appellant. 
The Hon'ble Mr. Shadi Lal, R.B., and 
. Mr. Santanam, for the Respondents. ` | 
JUDGMENT,—The following relationship 
is admitted: 


MOHKAM OHAND, 





f 
Firsb wife, Second wife. 
Basant Bai, 
) 
[ q 
Boli Ram. Kushi Ram. 
co cra enlace 





_ (not parties to the guit.) 








| ) 
Salig Ram, Chinb Ram, Pirthi Ram, 
(defendant married 
No. 2). . Musammat 
Attar Kaur. 
f 
Gauri Shanker, Musammat 
married Rukman 
Musammat (plaintiff). 
Kirpa Devi 


(defendant No. 1). 





Mela Ram Ram Saran.’ 
(defendant No. 3). (defendant No. 4.) 


The plaintiff’s brother, Gauri Shanker, died 
on the 15th February 1883, in the life-time 
of his father and grandfather; Mohkam Chand 
died on 21st March, 1884; the date of Pirthi 
Ram's death is not on the record but he is 
said by the chief defendants-respondents to 
have died about 1898 and this has not been 
disputed; Chint Ram died on 29th April, 1899 
and Chint Ram’s widow, Musammat Atar 
Kaur, died on 9th April 1908. 


The parties belong toa family of Khatri 
,money-lenders of the Jullundur District. 
They originally belonged to Rabon, a town 
in the Nawa Shahr Tahsil, but went and 
' settled at Nur Mahal, a town in the Phillour 


Taksil, where they have acquired land both as 
proprietors and as mortgagees. 

Basant Rai separated from the rest of the 
family in his father’s life-time and his sons 
have no concern with the present suit. After 
the separation of Basant Rai, Mohkam Chand 
remained joint with his other three sons, 
Salig Ram, Chint Ram and Pirthi Ram, who 
continued to be a joint Hindu family after 
Mohkam Chand’s death, ‘and the present 


- dispute relatesto property which belonged 


to this joint family. 

It is admitted that the family is no longer 
joint, but the chief point in dispute in the 
case is whether the separation took place in 
the life-time of Chint Ram or subsequently. 

When Chint Ram died, the land was the 
subject of mutation proceedings by which his 
widow Musammait Atar Kaur was brought 
on to the Revenue Records in place of her 
husband, and subsequently, when Musammat 
Atar Kaur died, Musammat Kirpa Devi 
(Chint Ram's son's widow) was brought on to 
the Revenue Records in her place. After this 


mutation had been effected, Musammat Kirpa 


Devi made an application to the Revenue 
Authorities admitting that she was only 
entitled to maintenance and that Chint Ram’s 
daughter Musammut Rukman was the legal 
heir, and asking that mutation might be 
effected in favour of|Musammat Rukman. This 
application was contested by Salig Ram and 
Pirthi Ram’s sons, and was eventually reject- 
ed, apparently on the ground that the objec- 
tors, and not Musammat Rukman, were in 
possession of the land. 

This led to the institution of the present 
suit in which Musammat Rukman, as heir of 
Chint Ram, her father, claims Ohint Ram’s 
estate, ?. e., land now standing in the name of 
Musammat Kicpa Devi in the Revenue Records 
and Rs. 942-8 realised by the chief defend« 
ants-respondents from certain mortgagors in 
respect of land redeemed from mortgage. 


The plaintiff alleged that Ohint Ram was 
separate from the family and claimed as heir 
to his estate under Hindu Law. She also 


‘alleged that she had been appointed by Chiné 


Ram to be his heir in accordance with custom. 

The chief defendants contended that the 
rule of survivorship applies, alleging thal the ` 
family was & joint Hindu family at the time 


-of Chint Ram'a death, and they further con- 


tended that, apart from Hindu Law, there is & 
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custom by which in the matter of succession 
male e»llaterals exclude a daughter. 

The lower Court has found that plaintiff 
has failed to prove that she was an appointed 
heir by custom, that apart from Hindu Law 
there is a custom by which collaterals exclude 
daughters; and that, as Chint Ham did not 
separate from the joint family, the rule of 
survivorship ap»lies 

The suit has accordingly been dismissed 
but each party has been left to pay its own 
costs. Plaintif appeals and in cross- 

objection the chief defendant asks for coats. 

Though urged in the grounds of appeal, 
the allegation that  plaintiff-appellant is 
the appointed heir of  Chint Ram has 
apparently been abandoned. No argument 
has been addressed to usin support of it, 

: and we are not prepared to find in plaintiff. 
appellant’s favour on the point. 

. We, however, think that plaintiff. appellant 
is entitled to a fiading in her favour. in 
regard to the alleged eustom seb up by the 
chief defendants.respondents. There are, no 
doubt, cases in which Khatris and other none 
agricultural families, who have settled 
permanently in agricultural villages, have 
adopted some of the customs of their agri- 
cultural fellow-villagers in modification of 
their personal law. The members of the 
family now in question, however, both at 
Rahon and at their present residence at Nur 
Mahal, have always lived and carried on 
their business in a town, and have taken no 
part in agricultural pursuits. The mere fact 
that such a family may have invested 
money in land does not make it probable 
that they have altered their mode of life by 
adopting agricultural customs, and very clear 
and convincing evidence is necessary to 
establish a rule of succession opposed to their 
personal law. 

A reference hasbeen made fo an entry in 
the Riwaj-z-am to the effect that miscellaneons 
Hindu tribes follow the custom of Hindu Jats 
in regard to the exclusion of daughters, but 
this document relates to the agricultural 
community of the Nur Mahal revenue estate 
(Mauza) and it oannot be applied to the 
purely business community of the town of 
Nur Mahal, especially as no instances are cited 


in the Riwaj-t-am in support of the 
entry. 
Apart from the Riwaj-i-am the chief 


defendants-respondenis rely on oral evidence 


of instances of the exclusion of glaughters, 
but i6 is only necessary to consider the 
instances relating to Khatris. In some of 
such instances, the witnesses admit that the 
deceased father wás. a member of a joint 
Hindu family to which the rule of survivor- 
ship would apply, and in others the witnesses 
do not. specify whether there had been 
separation or not. Excluding these which do 
nob support the alleged custom, there isoral ' 
evidence of 17 instances, which purport to be 
in favour of the custom. 

This oral evidence, however, must be 
accepted with caution and the general 
tendency of the stronger to override the weak 
must not be overlooked. If an agricultural 
custom had been adopted by the Khairts as a 
class in regard to succession, it would 
permanently be found in connection with 
succession to agricultural land in respect of 
which mutation entries would be forthcoming. 
No such documentary evidenceis forthcoming 
and in the circumstances, we look on this oral 
evidence with suspicion and cannot accept it 
as convincing. We decide, therefore, that 
the alleged custom has not been estab- 
lished. 

It mast, therefore, ba held that the family 
is governed by Hindu Law. Thus, if Chint 
Ram wasa member of a joint Hindu family: 
at time of his death, the rnle of survivorship 
applied, but, on the other hand, if there was 
separation before Chint Ram’s death, his 
daughter has aright of succession to his 
estate. 

This brings us to the chief point in dispute, 
namely, whether or not the family was still a 
joint Hindu family at the time of Chint 
Ram’s death, 

As already noted, Chint Ram died in April, 
1899. According to the plaintiff-appellant, 
separation took place in or about 1892, aud 
according to the chief defendants-respondents 
the family was joint till 1902, when a 
gradual separation took place ending in 
absolute separation in 1908. ` 

Though the property was of considerable 
valne, no deed of partition appears to have 
been executed, and thére is no reliable direct 
evidence on which the actual date of partition 
can be fixed. No doubt, witnesses have been 
produeed who say that the family was 
joint at Chint Ram's death and, according to 
the District Judge’s. English memorandum of 
the evidence which has been printed, there 
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was littl8 or no cross-examination of the 
witnesses. It appears, however, from the 
vernacular record that the witnesses were, in 
fact, óross-examined at some length and, in 
the face of certain documentary evidence 
which will be noted later, this oral evidence 
cannot be accepted as reliable or conclusive. 

Counsel for the chief defendants-respondents 
has contended that, as there is an initial 
presumption in favour of jointness, the burden 
lies on the plaintiff-appellant to prove that 
Chint Ram separated from his brothers bafore 
his death, and upto a certain point, there is 
doubtless some force in this contention. There 
would, however, be more force in the conten- 
tion if the chief defendants-respondents were 
still joint, but admittedly the joint family has 
been completely broken up and, though the 
burden of proving her ease lies on the plaintiff 
who claims from tbe party in possession, 
there can be no presumption that the separa- 
tion took place before or after any particular 
"year. 

It is unfortunate that the bahz accounts 
from 1883 to 1901 are not forthcoming, as 
these books would, undoubtedly, show when 
separation took place. Each party accuses 
the other of being in possession of these 
accounts and the question is which party is 
withholding them. 

As no bahzs could have come into Musammat 
Atar Kaur's possession unless there was 
separation, any behis obtained by Musammat 
Kirpa Devi and plaintiff-appellant from 
Musammat Atar Kaur would obviously show 
separation and, if such bahzs were in plaintiff. 
appellant’s possession, she would have no 
motive for withholding them. Moreover, 
if separation took place, it by no means follows 
that Musammat Kirpa Devi and plaintiff. 
appellant must necessarily have obtained the 
bahis from Musammat Atar Kaur, who could 
not transact business herself, aud there is 
nothing improbable in the explanation that 
Salig Ram acted as Musammat Atar Kaur'a 
agent and retained the books. 

On the other hand, if (as alleged by the 
chief defendants-respondents) there was no 
separation, these bah?s could not have come’ 
into the possession of Musammat Atar Kaur 
but must, on the death of Chint Ram, have 
remained with the male members of the joint 
family and, as any bakis remaining with the 
male members of the joint family under 
such circumstances would show the jointness 


of the family, the defendants-respondents 
would have a strong motive for keeping them 
out of sight. 

It is, therefore, obvious that thé chief 
defendants-respondents are withholding im- 
portant evidence in their possession and this 
raises a strong presumption thas this evidence, 
if produced, would be against the alleged 
jointness of the family. 

Counsel for the chief defendants-respond- 
ents is right in his contention that the 
specification of shares in the Revenue Record 
is not itself an indication of separa- 
tion. When laod is owned by more than 
one person, the share which each would 
get on partition is always specified, and in 
the present case, the shares were spesified in 
the entries previous to 1892 when the family. 
was admittedly joint. On the other hand, 


.though separation has not admittedly taken 


place, the land is still shown in the Revenue 
Records as jointly held in specified shares, 
and the fact that specified plots have not 
been allotted to individual members does 
not . necessarily indicate that there was no 


_ separation. 


Again, the facta (a) that revenue has 
been collected from the family jointly and (5) 
that produce of the land has been recovered 
by the family jointly, do not necessarily 
indicate the existence of a joint Hindu 
family. When separate plots have not been 
allotted to individual owners and the owners 
do not cultivate the land themselves, the 
owners recorded as cə-sharers iu the 
Revenue Records are jointly held responsible 
by Governmentfor the reveaue, and thereis no 
means of separate enjoyment of the produce 
till if has been collected from the tenants 
and divided. 

We have been referred to a number of 
deeds which, however, do not help in decid- 
ing the point in issue. When a document 
purporting to be in favour of one member 
of a family forms the consideration of a 
document in favour of another member of 
the family, the transactions are, no doubt, 
eonsistect with the theory that the family 
is joint, but. they are also consistent with 
the theory of separation. The amount due 
ou the first document may have been actually 
paid to the previous creditor by the persons 
in whose favour the second document is 
executed, or the first document may have 


been executed at a time when the family 
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was joint and, on partition, may have 
fallen to the member of the family in whose 
favour the second deed was executed. 

Cases are not uncommon where persons 
not related to one another jointly acquire 
land or enter into other transactions. Thus 
the fact, that more than one member of 
a family have, on various occasions, entered 
into a transaction together, does not 
necessarily prove that the family is a joint 
one, and in the face of the mutation proceed- 
ings which took place on Chint Ram’s death, 
it is difficult to see how the family could then 
have been joint, At these mutation proceed- 
ings, Salig Ram made the following very 
clear admissions, which are quite inconsistent 
with the theory that the family was then a 
joint one :— 

(1) Page 5 paper-book B. “Musammat 
Atro, widow of decaased, holds possession of 
his share as keir,” 

(2) Page 9 paper-book B. "''Musammat 
Atro, widow of the deceased, ts his heir." 

(3) Page 75 paper-book B. "Lala Salig 
Ram states that Chint Ram died sonless and 
his widow is Musummat Atro. Hence muta- 
tion of names in favour of Musammat Atro 
in respect of inheritance of Chint Ram be 
sanctioned.” 

(4) Page 77 paper-book B. “On the 29th 
April 1899, Chint Ram, mortgagee, my real 
brother, died and Musammat Atro, his widow, 
succeeded him, and is in possession of his pro- 
perty,” l 

(5) Page 83 paper-book B. “Salig Ram 
presented himself and stated that Chint Ram, 
his real brother, died a natural death three 
months ago and that his widow, Musammat 
Atro, succeeded to his estate taken in mort- 
gage and was in possession thereof”, 

In view of these admissions of the muta- 
tion entries which took place thereon, and 
of the fact that the chief defendants-respond- 
ents are withholding the account books, we 
are not prepared to attach much importance 
to receipts showing joint payment of income- 
tax. Separate assessment of income-tax 
would probably lead to increased taxation, 
‘and on separation taking place, there would 


be a motive for concealing the separation . 


from the authorities, 

After full consideration, we are satisfied 
that the family was not a joint Hindu family 
at the time of Ohint Ram's death, that Chint 
Ham was separate and had a separate estate, 
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and that the plaintiff-appellant, his Slaughter, 
is entitled to succeed to his estate. 

We accordingly allow the appeal and, 
dismissing the cross-objections, we set aside 
the lower Court’s decree dismissing the suit, 
and we decree the plaintiff-appellant’s claim 
in fall with costs throughout. 


Appeal allowed. 
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Present; —Mr. Lindsay, J. C. 
BANDI DIN AND oraers— DEFENDANTS— 
APPELLANTS 

versus l 
DHARAMMANGAL SINGH UNDER THE 
GUARDIANSHIP OF Musammat UMEDI 
KUNWAR AND OTHERS — PLAINTIFFS — 


RESPONDENTS. 

Hindu Law-— Custom — Ezclusion from inheritance— 
Construction of Wajib-ul-arz—Thakur families in Oudh 
—Custom of excluding from inheritance daughters and 
their sons—Oral evidence of witnesses outside family, 
weight of, in proof of family custom—Decision in pre- 
vious suit against existence of custom for want of evi- 
dence, effect of, on subsequent suti involving issue of same 
custom—Presumption in case of Hindu widow's possess 
sion of her husband’s share. 

Although there is no express exclusion from inherit- 
ance in the language of a Wajib-ul-arz, thero may be 
exclusion by necessary implication. 

Sheomangal Singh v. Jagpal Singh, 2 Ind. Cas. 258, 
12 O. C. 63, followed. 

In Thakur families in Oudh, the custom of excluding 
daughters and their sons from inheritance is noto- 
riously common, 

General statements of opinions as regards a parti. 
cular family custom and as found in the oral evidence 
of witnesses not belonging to the family, in which the 
custom derogating from the ordinary Hindu Law of 
inheritance is alleged to exist, are nob of much 
weight as evidence, ; 

When in a previous suit a family custom seb up 
by the plaintiff could not be established owing to hik 
neglect in producing evidence and ib was, therefore, 
decided that the custom did not exist, ib cannot be 
argued, in a subsequent case, in which the question 


»of the same custom of the same family arises, that 


the custom does not exist. 

Where a Hindu widow after her husband's death 
and inthe life-time of his brothers got possession 
of his proportionate share of the family property, 
and it was not alleged that the possession was 
permissive, the natural inference is that she succeed. 
ed to the divided'share of her husband as an ordinary 
Hindu widow. 
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Appeal*gainst au order of the Additional 
Judge, Hárdoi, dated 7th February 1913. 

Mr. Nabi Ullih, for the Appellants. 

Pandit Gokaran Nath Misra and Mr. 
Lakshmi Narain, for Respondent No. 1. 


JUDGMENT.—The property which, son 


stitutes the subject-matter of the suit ont 
of which this appeal has arisea, is a two- 
anna Zemindari share in Mauza Simao, a 
village in the Unao District. The last male 
owner of the property was Raghunath Singh, 
who died so far back as the year 1878. 

l6 is admitted that after his death his 
widow, Musammat Hansi, got possession of the 
share and remained in possession till the year 
1904, when she died: but the natura of Musam- 
mat Hansi’s interest in the property is one of 
the matters in dispute. The plaintiffs alleged 
that she had merely the estate of an ordinary 
Hindu widow, while the defendants alleged 
that she was the absolute owner by adverse 
possession and also by virtue of a custom. 
On the 13th Decembar 1882, Musammat 
Hansi mortgaged this 5$wo-annas share to her 
own son-in-law, Ganga Din, to secure asum of 
Rs. 1,009. This mortgage was with posses- 
sion, the period of which was to be for 
thirty-one years. Out of the mortgage-money, 
a sum of Rs. 700 was left with the mortgages 
to pay off a previous mortgage executed by 
Musammat Hansi in favour of one Musammat 
Bitto on the 18th January 1882. 

This Musammat Bitto was the widow of 
one Puran Sah. She is dead now and is 
represented by the appellants hare, who were 
defendants Nos. 2 to 8in the Court below. 

In February 1589, Musammaí Hansi 
executed a deed of further charge on the 
same share in favour of Ganga Din, who then 
by & deed executed on the 15th February 1889 
sub-mortgaged his interest in this property 
to one Sheoraj Singh. This man was 
defendant No. 1 in the Court below, and is a 
daughter’s son of Musimmat Hansi. His 
mother was married to a man, named 
Jangli Singh. l 


In 1893, Sheoraj Singh mortgaged his 
interest to Musammat Bitto and after that 
lady's death, a suit was brought on this mort- 
gage by her representatives, the present 
appellants. A decree was obtained in 
execution of which the mortgages rights- of 
Sheoraj Singh were sold and pruchased by 
the decres-holders themselves. The sum was 
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not sufficient to liquidate the mortgage-debt 
aud in June 1911, the decree-holders got 
a further decree for the balance under the 
provisions of Order XXXIV, rule 6, of the 
Code of Civil Procedure. 

Application was then made to execute 
this decree by sale of the equity of redemption 
of the two-anna share which, it was alleged, 
had become vested in Sheoraj Singh both by 
inheritance as a daughter's son of the last 
male owner, and under a Will executed in his 
favour by Musammat Hansi. 

The present suit was instituted on the 21at 
May 1912 by DharammangalSingh who is 
the minor son of Sheoraj Singh, whose name 
has just been mentioned. The suit was for 
recovery of possession of the two-anna share 
and there was also aclaim for injunction to 
restrain execution proceedings against the 
equity of redemption. The plaintiff's case was 
that Musammat Hansi having had only the 
estate of a Hindu widow, her interest in the 
property came to an end in 1904, when she 
died and that the estate thereupon devolved 
upon certain reversioners of her husband. On 
the 8th January 1912, these reversioners exe- 
cuted a deed of gift in plaintiff's favour by 
which they transferred all their rights in the 
property to him, with the exception of a few 
bighas of land and a right to receive Rs. 10 per 
annum on account of dues. These reversioners 
were made pro forma defendants in the first 
instance but were afterwards added as plaint- 
iffs Nos. 2 to 7, 

The real defendants in the case were defend. 
ants Nos, 2 to 8 who are now the appellants, 
and who, as already said, are the legal repre- 
sentatives of Musammaé Bitto. Their interest, 
of course, was to show that Sheoraj had an 
absolute title to the property and various 
pleas were raised for this purpose, 


First of all, it was denied that the persons 
who had transferred to the first plaintiff were, 
in any way, related to Musammat Hansi's huse 
band and had any interest in the property 
which they could convey. 

"On this point, the lower Court found 
in favour of the plaintiffs and the finding 
has been accepted, It is no longer disputed 
that these persons were related to 
Raghunath as they allege and that 
at the time the succession opened afer the 
death of Musammat Hansi, they were the 
nearest heirs who would succeed provided 
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(as alleged by the plaintiffs) that Raghunath 
was separate in estate and that the daughter's 
son does not inherit. 

The next plea raised in defence was that 
Hansi had an absolute estate. It was plead- 
ed that her husband Raghunath was at the 
time of his death living in union with his 
two brothers, Achal and Bandi, and that when 
Raghunath died his widow took possession of 
a two-annas share adversely to the two 
brothers who were entitled to it by survivor- 
ship. This possession having extended over 
twelve years, it was pleaded that a fall title 
had been acquired by prescription. Conse: 
quently, it followed that all her dealings with 
the property in suit were done in the capa- 
city of afull owner. It was alleged that the 
Will, which she execited in favour of Sheoraj 
vested the equity of redemption in him.and 
it was further claimed that apart from the 
Will Sheoraj had a good title as heir, being 
the daughter’s son of Raghunath. The 
plaintiffs replied by setting up a custom by 
which daughters aud daughter’s sons are 
excluded. lastly, it may be noted that the 
contesting defendants raised the plea of legal 
necessity in support of Hansi’s alienations. 

The result of the case in the Court below 
was that the claim was decreed subject to 
payment by the plaintiffs of a sum of Rs. 267, 
The Judge held that this amount constituted 
a charge on the share being a portion of a 
debt due by Hansi’s husband to secure which 
Musammat Hansi had executed, after her 
husband's death, a mortgage of the two- 
annas share in favour of Bitto. The first 
question which has to be settled in this 
appeal is that of the custom seb up by the 
plaintiffs according to which daughters and 
their sons are excluded from inheritance in 
the family to which Raghunath Singh be- 
longed. The Court below held that the 
custom. was proved: and the appellants 
challenge the finding. Hight witnesses were 
produced to depose to the existence of the 
custom. The plaintiffs also relied upon the 
provisions of the Wajib. ukara of the 
village prepared at the time of the 
Regular Settlement. A copy of the clause of 
the Wajib-ul arz relating to inheritance is on 
the record (Exhibit 4) and it appears inci- 
dentally, that this document was attested at 
the time of Settlement by seven co-sharer8 and 
lmadardars one of whom was Raghunath 
Singh himself. We have, therefore, to inter- 
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pret the language of the clause lating to 
inheritance. It cannot be denied that the 
document is itself strong proof of the custom 
it purports to describe. After declaring the 
usual rule, namely, that the sons of deceased 
owner inherit in equal shares, the clause 
proceeds to set out the rule which is to ba 
applied in the case where there ara children 
by the different wives, and ibis laid down that 
where none of the wives have issue (aulad), 
they are to be owners of the property in 
equal shares with powers ofsale and mort- 
gage during their lives (ta hin hayat, ) It is 
then provided that after their deaths, the 
property is to go to the near relations of the 
husband (garibi shauhari). Next, we find the 
ordinary rule of Hindu Law referred to, 
namely, that where two brothers are living 
in union and one of them dies, the estate 
passes to the survivor with an obligation to 
provide maintenance for his brother’s widow 
and then we come to the case where the two 
brothers are separate in interest, the case 
which, according to the plaintiffs, has arisen 
here. 

The rule is laid down that if one of such 
brothers dies, his wife 18 to retain possession 
with power to sell and mortgage for her 
life-time and that on her decease, the estate is 
to pass to the brother (bhai) of the deceased 
husband. 

Now i6 18 true, as contended by the learned 
Counsel for the appellants, that there is 
nothing in the language of this Wajtb-ul-arz 
which expressly excludes from inheritance the 
daughter or the daughter's son, but if cannot 
be argued now in this Court that this fact is 
sufficient to demonstrate that there is no 
custom which in this particular respect dero- 
gates from the ordinary Hindu Law of © 
inheritance. 

It has been laid down repeatedly in 
dec:sious of this Court that although there 
may beno express exclusion, there may be 
exclusion by necessary implication. There is 
no need to cite a string of authorities for this 
proposition: it is sufficient to refer to the case 
reported as Sheomangal Singh v. Jagpal Singh 
(1) and the various rulings which are men- 
tioned in that judgment. The Vourt below, 
following the rule of interpretation, which 
has been sanctioned by the authority of this 
Court, has held that in the present instanca 


the daughters and their sons are impliedly 
(1) 2 Ind, Cas. 253; 12 O. C. 63. 
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` excluded, and I am satisfied that this is the oor- 


rect construction of the Wajzb-ul-arz before ma. 
The provision: for the immediate succession of 
the husband's collateral relations upon the 
death of the childless widow, or upon the 
death of the last surviving childless widow 
where there are more than oae, is inoonsist- 
ent with the notion that a daughter or her son 
is to take by inheritance. 16 has been urged 
that in this connection the term “aylad” in 
the expression "jo kist aurat ki aulad na ho” 
must mean "issue generally, that is, male or 
female" but, reading the phrase with the langu- 
age which precedes, I think it must be taken 
that "auled" here means the same as “larke”, 
the word used in the previous clause, that is 
io say, male children. 

And similarly the provision in the case of 
separated brothers that the surviving brother 
is to take immediately after the death of the 
widow negatives the idea of any succession by 
the danghter and her son. 

There is, no doubt, room for argument as to 
the interpretation of isolated passages in the 
document. The use of varying expressions 
such as. larke” and "aulad" is caloulated to 
create confusion: bub it is common experience 
that these declarations as to the custom were 
often loosely recorded and the only safe rule 
is to read the document as a whole and to 
deduce its meaning accordingly. And in doing 
80, we are, I think, entitled to take notice of the 
fact that in Thakur families in Oudh the 
custom of excluding daughters and their sons 
is notoriously common, 

I come, therefore, to the conclusion that 
ou the terms of the Wajib-ul-ars in this case, 
daughters and daughters’ sons do not inherit. 

With regard to the oral evidenca of the 
custom, there are the statements of eight 
witnesses nob all of whom, however, belong to 
the family though they do belong to the same 
class of Thakuras General statements of 
opinions in matters of this kind are not 
perhaps of much weight as evidence and in 
the present case particularly ought not to be 


treated too seriously. As was pointed out by: 


the appellants’ learned Counsel, his clients 
are Banias, the other parties are Thakurs and 
there was not much chance of obtaining any 
rebutting evidence to set against the declara- 
tions of the Thakur witnesses. The defendant 
Sheoraj is the father of the plaintiff and 
there can, | think, be little doubt that the suit 
was brought in order to prevent, if possible, the 
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passing away of the property into the hand 
of the Banza family whieh had been financing 
Raghunath and his widow and her sons-in-law 
for years. But it is important to notice that 
one of the witnesses, Bikram Singh, himself, 
one of the plaintiffs, was able to refer to 
three specific instanses in the family in 
which daughters were exeluded. One of these 
instancaa was within his own immediate 
koowledge. His father, Gajja, had a brother 
Jawahir, who died some six or seven years ago, 
At his death Jawahir had two daughters 
alive and they were excluded by Gajja who 
took the property. The lower Court discre- 
dited this evidence merely because another 
witness Din Dayal (P. W. No. 3) stated that 
Jawahir had three daughters. Din Dayal is 
not one of the family to which Bikram Singh 
belongs, although he is of the same clan. 

But apart from this, the two statements 
are not necessarily contradictory for what 
Bikram Singh says is that Jawahir had two 
daughters alive at the time of his death. 
He may have had a third daughter who 
pre-deceased him. 

Again, it may be pointed oat with reference 
to the second instance cited by the witness 
that his statement, if untrue, could have been 
contradicted. He spoke of a case in which one 
Debi having died his estate was taken by his 
brother Koeli to the exclusion of Debi's 
daughter, Musammat Jhauri, who is still alive. 
This womau was not called as & witness. 
but if she did succeed to her father’s property 
the fact could easily have been established by 
the appellants. 

I thiuk the evidence of Bikram Singh is 
strong proof of the existence of the custom set 
up and I am of opinion that his testimony is 
quite reliable. There remains to be noticed 
one point which was sought to be made by 
defendants-appellants, They claimed that in 
a suit decided in the year 1903, in which the 
right of succession t3 the property of one 
Suba Singh, a member of the family, was 
in dispute, the existence of the custom now 
set up by the plaintiffs was negatived. 

The facts relating to this litigation were ag 
follows:—Suba Singh was succeeded after hig 
death by his widow who died in the year 1900, 
One Gaya Prasad, who set himself up as a 
son of Suba Singh, took possession of the 
property and a suit was brought against him 
by one Dalganjan Singh who claimed to be 
the nearest collateral heir of Suba Singh. 
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Suba Singh had left a daughter, Musammat 
Lalti,and she applied to be made a defendant in 
the ease. Shedenied theright of the plaintiff 
to succeed. The plaintiff retorted by saying she 
was illegitimate and he also put forward the 
custom by which he alleged daughters were 
excluded from inheritance. The case came on 
for trial. The plaintiff had neglected to call 
his evidence, the Subordinate Judge refused to 
give an adjournment and the result was that 
it was decided thatthe custom set up by 
Dalgenjam had not been proved. The 
Subordinate Judge dismissed the suit. He 
found that Gaya Prasad was of illegitimate 
birth, and that he was not a son of Suba Singh 
at all as he had been born several years after 
Suba Singh's death. He also found that 
Lalti was the legitimate daughter of Suba 
Singh and that she had the, right to inherit 
as no custom to the contrary was proved. 


After thia Musammat Lalti brought a suit. 


against Gaya Prasad to recover possession of 
the property and as may be inferred from the 
facts just stated, she had no difficulty in win- 
ning her ease and recovering her father's 
property. . í 

I am unable to see that the results of this 
litigation are of any assistance to the appel- 
lants as proof of their assertion that the 
ordinary Hindu Law of inheritance obtains 
in the family. The plaintiff who seb up the 
custom neglected to produce evidence and the 
isane was decided against him; that is all. It 
‘cannot be argued from these facts that the 
custom of exclusion of the daughters does not 
exist. 

I have now dealt with all the evidence 
relating to the issue of custom and my finding 
is that the decision of the lower Court is 
correct: the custom is established. 

The next point to be decided is whether 
Raghunath Singh, the husband of Musammat 
Hansi, was, at the time of his death in 1873, 
living as a member of a joint family with his 
brothers, Achal and Bandi, or whether, as the 
plaintiffs allege, he was separate from his 
brothers. The Court below same to the con- 
clusion that he was separate. "The appellant’s 
‘case is that separation was not proved. 

The burden of proof lay upon the plaintiffs 
and we have now to consider the evidence 
direct and circumstantial which has any bear- 
ing upon the question. 

With regard to the oral evidence some 
of the plaintiffs witneses deposed that 
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‘ 
Raghunath was separate but this testimony 
does not appear to me to be of much value. 
The most important statement in this con- 
nection was made by Biseshar (P. W. No. 9), 
who stated that his cousin was married to 
Raghunath’s daughter. This witness depos- 
ed that Raghunath was separate from his 
brothers, and ke (witness) was fifty-one years 
of age at the time he gave his evidence and 
must, therefore, have been about seventeen in 
1878, when Raghunath died. It is possible 
that he is speaking the truth: at any rate, ib 
must be admitted that he had the op- 
portunity of acquiring some personal know- 
ledge regarding the estate of the family. 

I may note here that the defendants-appel- 
lanis produced no oral evidence in re- 
battal. | 

However, there is a good deal of circum- 
stantial evidence and it was on this principally 
that the Judge of the Court below relied 
for his conclusion. 

It is proved that in the year 1868, 
Raghunath mortgaged a 6-anna share of 
Simaü to Puran Sah, the husband of 
Musammat. Bitto, and it is also proved 
that in 1872, Raghunath joined with his 
brother Bandi in executing a deed of further 
charge on the same property in favour of 
Puran. Both theie mortgages were with 
possession and it is-a fair inference, therefore, 
that up till the year 1872, the brothers were 
joint. We have nothing to show what 
happened batween that year and the year 
1878, when Raghunath died, 

One fact is certain, namely, that Musammat 
Hansi afterher husband’s death obtained pos: 
session of a two annas share and the question 
is how she came into possession. The- most 
obvious explanation is that she got possession 
because 16 was recognised that the two-annas 
share was the separate property of her husband 
but the appellants insist that this was not the 
case. They wish to make out that Hansi took 
adverse possession of the share against the 
will of Reghunath’s brothers and succeeded 
in retaining possession till she acquired 
an absolute title. In speaking of possession 
here whatis meant is legal a3 oppossed to 
physical possession, for the property was 
in the occupation of the mortgagee or his 
successors. Now, this version, which the appel- 
lants put forward, is on the face of it most: 
improbable. It would baa very unasal thing 
for two brothers entitled by survivorship to the 
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property of a deceased brother to allow his 
widow possession of that property except by 
way of consolation, that is, with the object of 
providing her maintenance. It is scarcely 
credible that the widow could forcibly retain 
possession against the will of her husband's 
brothers. 

Ib is not the case of either party that Hansi 
got into-possession by way of maintenance, 
indeed such an admission onthe part of the 
appellants would have thruwn away their 
‘case. Nothing bnt a caseof adverse posses- 
sion would fit the defence which they raised. 
. Looking to the bare fact that Hansi got pos- 
session of a two-annas share after her hus. 
band's death and bearing in mind that there 
is no allegation that the possession was permis- 
sive, thenatural inference is that she succeeded 
for her life-time to the divided share of her 
husband under the ordinary rule of Hind 
Law. ; i 

And the subsequent dealings of Musammat 

Hansi with respect to this two-annae thare 
confirm the conclusion that the property was 
separate. I do pot see how the appellanta are 
in a position to avoid this conelusion for it is 
proved that Musammat Bitto, whom they now 
represent, dealt with Musammut Hansi in- 
dependently in respect of this two annas share. 

It is proved that after the death of Raghu- 
nath, -Musammat Bitto sued on the mortgages 
executed in her husband's favour in the 
years 1868 and 1872. Musammat Hansi 
must have been a party to these proeeedinga 
and in January 1582, we find Bitto making 
a new arrangement about the mortgages. 
On the 18th January 1882, she accepted from 
Musammat Hansi a simple mortgage of a two. 
annas share already mortgaged to her. The 
agreement was that Bitto was to surrender 
possession from Asarh 1289 Fask i.e, 
about June or July 1882. The period of 
the mortgage was twelve years, and the 
morigage-money was Rs. 700, one item of 
this being expressed to be Hs. 267 due on 
account of Raghunath’s share of the mort- 
gage-debt due under the two possessory deeds 
of 1868 aud 1372. | 

At about the same.time, Achal Siugb, the 
brother of Rangunath, mortgaged & 4 aunas 
share out of the 6-annas share to Jangli Singh 

(a son-in-law of Musummat Hansi) 
. Musammat Bitto then acespted a mortgage 
from Jaogli Singh of his interest in this 4. 
_ annas share to secure a sum of Rs. 1,334, which 
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would represent the balance of the debta due 
on the usufractuary morigages. The terms 
of this mortgage executed by Jangli were 
similar in all respects to those of the mort. 
gage executed by Hansi and part of the 
bargain was that Bitto should surrender 
Jangli. "These facts were 
aimitted in the written statement filed 
by two of the appellants (defendants Nos. 7 
and 8). In paragraph 21 of this written 
statement, the transactions were explained by 
saying that Musammat Hansi separated from 
her husband's brothers in the beginning of 
1882. This is an absurd allegation for 
there could not possibly be any -state of 
jointness between a Hindu widow and her 
husband's brothers. And again it may ba 
pointed out that by the year 1882, Musammat 
Hansi's adverse possession upon which the 
appellants rely had lasted only four years and 
could not have conferred any title upon her. 
It is clearly admitted in this same paragraph 
21 of the written statement that the mort- 
gage-debt due to Bitto was apportioned with 
her consent between Hansi and her husband's 
brother, Achal, who was at that time repre- 
sented qua a 4-annas share in the property 
by his mortgagee, Jangli Singh. This admis. 
sion is, tomy mind, a very strong piece of 
evidence and the transactions themselves 
seem to indicate clearly that the shares were 
recognised as divided and this because there 
must have been a division before Raghunath 
died in 1878. 

It is not necessary, I think, to refer to 
the details of other transactions affecting this 
Cwo-annas share, except to lixhibit A-5, which 
is a copy of a mortgage-deed executed on the 
13th December 1332, by Musammiat Hansi in 
favour of her son-in-law, Ganga Din. This 
was a possessory mortgage of ths two.annas 


‘share and Rs. 700 were left with the morb- 


gages to pay off the morigage executed in 
Bitto's favour in the previous January. 
It is a significant fact that this mortgage 
was attested by Achal Singh himself. 
He must have been well aware of the 
nature of the transaction and the fact that 
he bore witness to the execution of the 
raortgage is strong proof that he treated the 
two-annas share as the separate property of 
his deceased brother Raghunath, which Hansi 
had a right to keep in her possession for ‘her 
life-time. Having regard to all this evidence, 
I am of opinion that the finding that Raghu- 
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nath ab the time of his death was separate 


from his brother is correct. This being so, 
the defence of adverse possession on the part 
of Hansi falls to the ground. I may add 
that there is nothing in tbe language of the 
Wajib-ul.arz to lead the colour to the sazz3s- 
tion put forward that Musummat Hansi, 
though a widow, had by custom an absolute 
right of disposal over her husband's share. 
The only other point to be determined is 
in connection with the plea of legal necassity. 
It has already been stated that the Court 
below found that a sum of Rs 267 was 
charged on the properly on accouat of legal 
necessity, 7. e., the. necessity imposed upon 
Hansi to discharge her husband's share of 
the mortgage-debts due under the deeds of 
1868 and 1372. 

It is not seriously contended that the 
appellants are entitled to receive from 
the plaintiffs any larger sum than this 
on account of principal but itis urged and 
I think with reason that interest on this 
sum should Lave been awarded at the con- 
tract-rate provided in the mortgage of the 
18th January 1882. It seems clear that 
Bitto gave up possession in that year and by 
the terms of the deéd, she was to get 13 
annas per cent. per mensem with effect from 
the beginning of the month of Asarh 1289 
Fasli. This being so, Bitto’s representatives 
are entitled to get interest at the ahove rats 
on Rs. 267 from that date and the decree of 
the lower Court is modified accordingly. The 
plaintiffs will be required to pay the monsy 
within thirty days from the date of this 
Court decree. With this modification in the 
order of the Court below, the appeal is dis- 
missed. The parties will pay costs here in 
proportion to their success and failure, 


Appeal allowed in part. 





MADRAS HIGH COURT. 
Civin Revision Patition No. 183 or 1913. 
December 11, 1913. 
Present:—Mr. Justice Sadasiva Aiyar. 
 SUBRAMANIA LYER—Derenpanr— 
PETITIONER 
tersus 
E. S.B. STIVENSON AND OTHERS— 
PrLAINTIZFS — RESPONDENTS. 


Provincial Small Cause Courts Act (IX of 1887), 
Sch. II, Art, 18 -Kolavettu, suit to recover—Small 


cause suit. 
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A suit to recover kolavetiu, i. e, ptice paid for 
the plaintiff’s water used for irrigation purposes by 
the defendant, is cognizable by a Court of Small 


Causes. 
Seetharama v. R. Fischer, 17 M. L. J. 487, followed. 


Petition, under section 25 of Act IX of 
1857, praying the High Court to revise the 
decree and judgment of the Subordinate 
judgeof Ramnad,in Small Cause Suit No. 
1870 of 1911, dated 16th October 1911. 

Mr. K. N. Aiya, for the Petitioner, 

Mr. T. Rangachariar, for the Counter- 
Petitioner. 

JUDGMENT.—I agree with the Subordi- 
nate Judge thatit is doubtfal whether in 
Hxhibié Il, there is a finding that kolavetty 
was claimable only at two mercals per chez 
per year. All that appears is that in that 
suit, kolavetiu at two mercals per cher were 
“deliverable”, that is, still due to the 
plaintiffs. i 

I, therefore, hold that that decision is not 
proved to be res judicata against the 
plaintiffs. 

As regards Exhibits C and C-l, [am unable 
to understand why they are not res judicata 
in favour of the plaintiffs. The decision in 
that former case was given by the same 
Subordinate Court on its Small Cause side 
and even assuming that the.rate was not 
disputed, there was a finding on the 4th 
issue raised in that case that the defendant 
was liable to pay kolavettu "as claimed”, 
that is, I take it, at the rate of eight mercais 
per chet. 

Even, if the decision in neither of the 
former suits is res judicata, the Subordinate 
Judge’s finding on the evidence in the pre- 
sent case is right. 

As regards the question of jurisdiction, 
Mr. Justice’ Miller said in Sestharama Atyer 
R. Fischer (1): "[t is by no means clear that 
the claim for skolavettu falls within the 
prohibition enacied in Article 13. What 
the exact nature of the kolavettu may be 
might have been more clearly ascertained”. 
It is admitted in this case that it is in the 
nature of price paid for the plaintiff’s water 
used for irrigation by the defendant. It is, 


- therefore, clear that the claim for it does not 


fall within the prohibition of Article 13 of 
the second Schedule of Act IX of 1887. 
The Revision Petition is dismissed with 
costs. 
Petition dismissed. 
(1) 14 M. D. J. 487. 


a 


Vol. KAJU 


KANKU NAIK Y, NATABAR SAHA. 
| p.n 


CALCUTTA HIGH COURT. 
CRIMINAL JURISDICTION, 
February 27, 1963. 
Present: —Mv. Justice Harington aud 
Mr. Juatice Brett. 
KANHU NAIK AND orHER3—PETITIONERS 
versus 


NATABAR SHAHA —Orrosrrz Party. 

Criminal Procedure Code (Act V of 1898), ss. 487, 
476—Further inquiry—Prosecution of complainant for 
subsisting offence— Notice. 

An order for further inquiry is bad during the cen- 
tinuance of an order made under section 476, Crimi- 
nal Procedure Code, for prosecution of tho com- 
plainant for an offence under section 211, Indian 
Penal Code. 


Au order for further inquiry ought not be made 
without notice to the accused. 


JUDGMENT.—In this case, a Rule was 
issued calling upon the District Magistrate 
of Puri to show cause why the order of the 
Seasions Judge, dated the llth November 
1902, ordering a further inquiry into the case 
in this petition mentioned should not be set 
aside, first, on the ground that he had no 
jurisdiction to make that order and secondly, 
on the ground that if there was jurisdiction 
to make such order, if ought not to have 


been made without notice to the persons who - 


have been accused in the Court‘below. 

No cause has been shown against this Rule 
and we think that it must be made absolute 
on both grounds. The order directing the 
prosecution of the complainants in the 
original case under section 211 appears to 
have been passed by the Sub-Divisional 
Magistrate under section 476 of the Code of 
Criminal Procedure and the Sessions Judge 
had no power to deal with such an order. 
If he thought that the order should be 
set aside, he should have referred the matter 
to this Court to be dealt with by the Court 
under the powers of revision. Further, it 
seems that the present petitioners, who were 
the accused in the original complaint, were 
not informed of the application which was 
made to the Sessions Judge nordid they re- 
ceive any notice of that application and the 
order which has bsen passed by the Sessions 
Judge to their prejudice has been passed 
without their receiving auy notice of the ap- 
plication and -without their being heard in 
opposition to the order. 

We are unable, therefore, to maintain the 
order of the Sessions Judge and we accord- 
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ingly make the Rule absolute and direct that 
his order be set aside. 
tRule made absolute, 


ALLAHABAD HIGH COURT. 
CututNAL Beviston Perron No. 843 or 1913. 
November 28, 1918. 

Present: — Justice Sir P. C. Banerjee, KT., 
and Mr. Justice Ryves. 
WILLIAM CECIL KEYMBR—APPLIOANT 

versus 


EMPEROR--Orrosire Party. 

Oriminal Procedure Code (Act V of 1898), s. 293— 
Accused discharged—Complaint on same facts to 
Police—Jurisdiction of Magistrate to entertain second 
complaint. . l 

A. complaint was made before a Magistrate who 
tried the case and passed an .order of discharge. 
Subsequently, the complainant lodged a complaint to 
the Police on the same factsand the case was re- 
instated by the same Magistrate: | 

Held, that the Magistrate had jurisdiction to re- 
instate the case. 

Queen-Empress v. Umedan, A. W. N. (1895) 86, fol. 
lowed. é 


Application for revision against an order 
of the Magistrate of Benares. 

Mr. S. O. Mukerji, for the Appellant. 

Mr. Malcomson, for the Crown. 


JUDGMENT.—Mrs. Williams lodged a 
complaint against W.C. Keymer, charging him 
with several offences in connection with the 
purchase of a phaeton and a motor-car. The 
case was tried at length by a Magistrate of 
the first class who, on the 17th of March 
1913, passed an order of discharge on all the 
charges. Subsequently, Mrs. Williams com- 
plained to the Police with reference to au 
‘tem of Rs. 182 which she said she had paid 
to Keymer in connection with the purchase 
of a motor-car and which she charged him 
with criminally misappropriating. The case 
was re-instated in the Court of the same 
Magistrate who bad already passed tne order 
of discharge as stated above. In this second 
case, he has taken some evidence on behalf of 
the prosecution and framed a charge. This 
Court was- then moved ia revision on the 
ground that it was not open to the Magistrate, 
having once discharged the accused, to again 
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inquire into the same charge on a second 
complaint. It seems to ua that we are bound 
by the ruling of Queen-Hmpress v. Umedan 
(1). That ruling completely covers the 
facts of this ease and it has been followed 
more than once in this Court. That, no 
doubt, was a case of dismissal of a complaint 
under section 203 of the Code of Criminal 
Procedure, but, in our opinion, the principle 
is the same and applies to the present case. 
We think, therefore, that the Magistrate 
had jurisiiction. We think, however, that 
the more appropriate: tribunal to decide this 
case is a Civil Coart. The application is re- 
jected. With these observations, we direct’ 
the record to be returned for disposal. 


Application rejected. 
(1) A. W. N. (1895) 86. 


OUDH JUDICIAL COMMISSIONER'S 
COURT, 

ChRiMINAL Revision Petition No. 170 or 1913. 
November 17, 1913. 
Present: — Mr. Kanhaiya Lal, A. J. C. 
Pandit GANGA SAHAI— ArPLICANT 
versus 
EMPEROR—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 345, 
416-— Income Tan Act (II of 1886), s. 86 — Collector 
deciding objections to assessment of income.tam as 
Revenue Court— Prosecution. ordered for false state- 
ment in declaration. 

Section 435 of the Code of Criminal Procedure ap- 
plies to proceedings before inferior Criminal Courts, 
and an order of a Collector under section 86 of the 
Income Tax Act, arising out of a proceeding pending 
before another officer, does not fall within the pur- 
view of that section. 

Imperator v. Dewmal, 3 Ind. Cas, 886; 10 Cr. L. J. 
395; 9 S. L. R. 66, followed. , 

A Collector deciding an objection to the assess- 
ment of income-tax may possibly be regarded asa 
Revenue Court. 

King-Emyperor v. Rup Singh, 44 P. R. 1906 Or; 187 P. 
L. R. 1905; 3 Cr. L. J. 128, referred to. 

_ Appeal from an order of the District Magis- 

trate, Lucknow, dated 2nd October 1913. 
Babu Pyari Lal Bhargava, for the Appli- 


cant. l 
The Gorernment Pleader, for the Crown. 
JUDGMENT. —The Collector of Lucknow 

has in this case directed the prosecution of 
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the applieant under section 36 of tle Income 
Tax Act for filing a false declaration of the 
estimated income of his master, Jawala Sahai, 
under section 18 of that Act. The offence 
charged is punishable under section 177 of 
the Indian Penal Code read with section 35 
ofthe said Act. The declaration which is 
the subject of the charge stated that the 
income shown in the statement was truly 
estimated on all the sources therein mentioned, 
that it had actually accrued within the 
period stated therein and that the ‘declarant 
had no other source of income. It was signed 
by the applicant in his capacity as the general 
agent of Jawala Sabai. The declaration pur- 
ported to relate to the estimated income of 
Jawala Sahai, but the statement by the appli- 
cant in the personal form that the declarant . 
had no other source of income was obviously ` 
meaningless. ‘ 

An appeal from an order of a Collector on 
matters relating to assessment of income-tax 
does not, however, lie to this Court, and 
au order arising out of the assessment 
proceedings cannot be made the subject of 
the revision in this Court under section 435 
of the Code of Criminal Procedure, unless 
passed under section 476 of the Code of 
Criminal Procedure. A Collector, deciding 
an objection to the assessment of income-tax, 
may possibly be regarded as a Revenue 
Court, [vide section 37 of Act II of 1886 and 
Emperor v. Rup Singh (1)], but the order for 
prosecution in this case was passed not by 
the officer hearing the objection but on his 
report by the Collector under section 36 of 
the Income Tax Aot.- Section .435 of the 
Code of Criminal Procedure applies to pro- 
ceedings before inferior Criminal Court 
and, as held in Imperator v. Deumal (2), ° 
an order of the Collector under section 
36 ofthe Income Tax Act arising out of a 
proceeding pending before another officer, 
dees not fall within the purview of that 
section. 

The application fails and is, therefore, re- 
jeated. 


Application rejected. 
(1) 44 P. R. 1905 Or; 187 P. L. R 1905; 8 Cr. L. J. 
128 


(2) 3 Ind. Cas 886; 10 Or. L, J. 395; 3 S. Tu. B.66, 
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LOWER BURMA CHIEF COURT. 
OURIMINAL Revision No. 323-À or 1913. 
July 11, 1913. 
Present: —Mr. Justice Twomey. 
EMPEROR-—PaRosECUTOR 
versus 
PO HAN AND ANOTHER— Å OOUSED. 

Whipping Act (IV of 1909), s. 8— Abetment of theft 
by person mot juvenile offender— Penal, Code (Act 
XLV of 1860), ss. 40, 41, 109, 8380—" Special law"—. 
Construction of statute. : 

Persons, other than juvenile offenders, who are 
convicted of abetment of theft or abetment of any 
other offence mentioned in section 3 of the Whipping 
Act, are not liable te the punishment of whipping. 

The special laws contemplated by sections 40 and 41 
of the Penal Code are only laws, sugh as the Excise, 
Opium and Cattle Trespass Acts, creating fresh 
offences, that is, laws making punishable certain 
things which are not already punishable under the 
general Penal Code. 


The Whipping Act is nob a special law. It creates 
no fresh offences but merely providesa supplementary 
or alternative punishment for offences already pri- 
marily punishable under the Penal Code, or, in the 
case of juvenile offenders, under other enactments. 

As the Whipping Act is a highly penal enactment, 
it must be construed in a sense most favourable 
to the subject. 


JUDGMENT.—The Cantonment Magistrate 

convicted the 2nd accused of abetment of 
theft under section 880, read with section 
109 of the Indian Penal Code, and sentenced 
him to undergo a whipping. The 
accused is not a juvenile offender as defined 
in the Whipping Act and it is necessary to 
consider whether the sentence of whipping 
passed upon him is authorized by section 
3, which provides this punishment for the 
substantive offence of theft but makes no 
mention of abetment. 


The words “punishment provided for the 
offence” in section 109 of the Indian Penal 
Code mean the punishment provided for the 
offence either in the Penal Code or in some 
special or local law (see sections 40 and 41). 
It might be argued that the Whipping Act 
is a "Special Law” within the meaning of 
section 41, as it is a law ‘applicable to a 
particular subject,” namely, whipping, and 
accordingly that the abetment of theft is 
punishable with whipping because this form 
of punishment is provided for the substantive 
offence, theft, in section 3 of the Whipping 
Act. But ib appears to me thatthe special 
laws contemplated in sections 40 and 41 of 
the Code are only laws, such as the Excise, 
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Opium and Cattle Trespass Acts, creating 
fresh offences, that is, laws making punish- 
able certain things which are not’ already 
punishable under. the general Penal Code. 
The Whipping Act is not a spevial law in this 
sense; it creates no fresh offences, but merely 
provides a supplementary or alternative form 
of punishment for offences which are already 
punishable primarily under the Penal Code 


-or (in the case of juvenile offenders) other 


enactments. 1 think this is the only view 
consistent with the language of the Whipping 
Act itself. For, section b expressly provides 
the punishment of whipping for abetment 
of rape and section 5 expressly provides it 
for abetments by juvenile offenders. If it 
was intended that abetment of the offeness 
mentioned in section 8 should also be punish- 
able in this way, the intention would, no 
doubt, have been clearly expressed, and as 
it is not so expressed, the intention of the 
law must be that abstmeuts of these offeuces 
should be punishable only under the Penal 
Code. This intention would be defeated if 
the Whipping Act were regarded as a special 
law under sections 49 and 4l of the Indiau 
Penal Code. 


As the Whipping Act is a highly penal 


‘enactment, it must be construed in the sanse 


most favourable to the subjeas. 


It must be held, therefore, that persons 
convicted of abatment of theft or abatmaeat 
of any of the other offences mentioned in 
section 3 of the Whipping Ac}, 1909, ara nob 
liable to the punishment of whipping. 


As the whipping in this case has besa 
carried out, nothing can ba done beyond 
pointing out the illegality of the santeac:. 
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CALCUTTA HIGH COURT. 
Criminal Revision No. 949 or 1913. 
September 1, 19183. 
Present:—Justice Sir Ashutosh Mookerjee, 
E Kr. and Mr. Justice Beacheroft. 
KALI CHARAN MUKHERJEE— Accusep 
— P ATITIONEB 


versus 


EMPEROR— PROSECUTOR. 

Bengal Eveise Act (V of 1900, B. C.), ss. 2 (12), 

46 (a), 52 and 61—Oocaine—Illegal possession — Pos- 
session of bill of lading—Constructive ‘possession—At- 
tempt to effect illicit importation of cocaine—Criminal 
Procedure Code (Act V of 1898), ss. 236, 237—No 
charge— Conviction. 
. The accused was in possession of an invoice and 
bill of lading which purported to cover old wearing 
apparel exported by P. and Co. of London to 
R. P, at Darjeeling. This bill of lading with endorse- 
ments by P. and Co. and R. P. was made over by the 
acoused to C. and Co., in order that ihe goods might 
be cleared and passed through the Customs House, 
The goods were found to contain a large quantity of 
cocaine which undoubtedly was sought to be illicitly 
imported in contravention of the provisions of the 
Excise Act. The accused, when apprised of the dis- 
covery, professed to be acting on behalf of R. P. about 
whom he completely failed to give any clue: 

Held, (1) that the accused was not in possession of 
the cocaine, as he had no dominion or control over 
the goods, and, therefore, his conviction under sec- 
tions 46 and 52 of the Bengal Excise Aot could not be 
supported; 

Kasi Nath Bania v. Emperor, 32 C. 557;2 Or. L. J. 
417; 9 C. W. N. 719 and Ashruf Ali v. Emperor, 4 Ind, 
Cas. 699; 36 C. 1016, 14 C. W. N. 233, 11 Cr. L. J. 29, 
distinguished. 

(2) that the accused was liable to be con- 
victed of the offence of attempting to import cocaine 
in contravention of the Bengal Excise Act, and to be 
punished under section 61 read with section 46, 
clause (a) and section 2, clause (12). 

The High Court, under sections 236 and 237 of the 
Oriminal Procedure Code, convicted the accused of the 
offence, although he was not charged with it. 


Criminal revision against the order of the 
Chief Presidency Magistrate of Caloutta. 

Mr. Jackson, and Babus Manmatha Nath 
Mukherjee and Jogesh Chandra Bose, for the 
Petitioner. 

Mr. Pugh and Babu Jatindra Mohan Ghosh, 
for the Crown. 

JUDGMENT.—The petitioner, Kali 
Charan Mookerjee, was charged before the 
Chief Presidency Magistrate of Calcutta with 
the commission of offences under sections 
46 and 59 of the Bengal Excise Ast, 1909. 
He was convicted under both these sections, 
and sentenced to rigorous imprisonment for 
three months under section 46. 

The facts, which have been indisputably 
established by the evidence, may be briefly 
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stated. On' the 14th January 1913, the 
petitioner made over a bill of lading and in- 
voice to a firm of shipping agents in this 
city known as Cox & Co. The invoice, on 
the face of it, referred to goods described as 
six bales of old wearing apparel shipped by 
O. Porter & Co., of London to Mr, Rasu 
Prasad at Darjeeling in India; the goods 
nine hundred jackets 
worth £83-5s. The bill of lading on the 
face of it described the goods as six packages 
of old wearing apparel marked R. P. at 
Darjeeling via Caleutta. On the back of the 
bill of lading were endorsements which pur- 
ported to be by O. Porter & Co, and Rasu. 
Prasad. The petitioner, when he made over . 
the invoice aud bill of lading to Cox & Co., 
paid to the firm Rs. 20 ou account of olear- 
ing charges. On the 28rd January, while 
the goods were under clearance from S. S. 
Borneo, a customs preventive officer, who was 
on board, noticed five packets of cocaine, each 
of which contained two phials, near ov among - 
the bales of old clothes. This aroused his 
suspicion and he fhereupon seized all the six 
bales which, upon examination, were found . 
to contain 731 packets of cocaine weighing 
491 ounces and worth, it is said, at least 
rupees ten thousand. On that very day, 
the petitioner with a view to take delivery 
presented himself at the office of Cox & 
Co., who had meanwhile been apprised of 
what had happened; he attempted to make 
off and was thereupon taken by one of the 
assistants of the firm to the Customs House. 
There he protested that be was not aware 
of the contents of the bales and had arrang- 
ed to have them cleared at the request and 
on behalf of Rasu Prasad. He promised to 
point out to the Customs Superintendent 
the man Ragu Prasad for whom he said he 
was asting. The petitioner then took one of 
the Customs Officers in a carriage- from 
place to place for about two hours in the 
streets of Calentta, but was not able to 
point out either Rasu Prasad or his place of 
residence. He was then made over to the 
Police and prosecuted with the result already 
stated. The Chief Presidency Magistrate 
bas held that the story of Rasu Prasad is 
an invention; in support of this view, he hag 
relied upon the circumstance that though 
the accused was given every opportunity by 
the Customs Officers and by the Court to 
produce Rasu Prasad, he had not done so 
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and that, an the other hand, he had not been ` 


able to furnish any clue to the whereabouts 
of Rasu Prasad or even to give any satis- 
factory evidence of the existence of such an 
individual either at Caleutta or at Darjeel- 
ing. Much reliance, however, has been 
placed in this Court ona telegram to the 
following effect discovered at a search of 
premises No. 97, Machua Bazar Street, which 
is alleged to have been ovcupied by Rasa 
Prasad: “Rasu Prasad, Jubilee Sanitarium, 
Darjeeling. Borneo Shipment, Error. Re- 
ship. Porter.” 

This telegram appears to have been des- 
‘patched from London on the 6th February, 
. 1918, aud was received at Darjeeling on the 
. day following. It has been argued, with 
some plausibility, on the strength of this 
telegram, that the goods had been shipped 
by mistake, and that as soon as the mis- 
take was discovered by the exvorters, they 
cabled to the importer to re-ship the goods. 
In our opinion, reliance cannot be placed 
on the genuineness of this telegram, and it 
is unquestionably within the bounds of 
possibility that, if the cocaine was sought 
to be imported into this country in contra- 
vention of law, as soon as the discovery had 
been made’ on the 23rd January, the im- 
porter, whoever he might be, "(might cable 
to the exporters in London, using pre- 
arranged code words, to send a message of 
this description; it is by no means difficult 
to adopt such a method deliberately with a 
view to create evidence. The whole of the 
evidence has been placed before us, and we 
have allowed the learned Counsel for the peti- 
tioner to do so in a revision case, because 
the matter, in our opinion, requires very 
careful scrutiny. 


The facts unquestionably established may 
be thus summarised. The petitioner was 
in possession of an invoice and bill of 
lading, which purported to cover old wearing 
apparel exported by Porter & Co., of London 
to Rasu Prasad at Darjeeling. This bill 
of lading with endorsements by Porter & 
Co. and Rasu Prasad were made over by the 
accused to Cox & Co. in order that the goods 
might be cleared and passed through the 
Customs House. The goods were found to 
contain a large quantity of cocaine, which 
there can be no room for reasonable doubt, 
was sought to be illicitly exported in con- 
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travention of the provisions of the Excise 
Act. The accused, when apprised of the 
discovery, professed t» be acting on behalf 
of Rasu Prasad. He was given every op- 
portunity to produce Rasu Prasad or to give 
information about him. He has completely 
failed to give any. clue about Rasu Prasad, 
the alleged importer, although his ease is 
that he had met Rasu Prasad at Darjeeling 
and had on previous occasions cleared con- 
signments on his account. From these cir- 
cumstances, the Magistrate has drawn the 
inference that Rasu Prasad is a myth, and 
has held that the accused was in possession 
of the cocaine within the meaning of clause 
(a) of section 46 as also of seotion 52 of 
the Bengal Excise Act. Weare not pre- 
pared to hold that the accused was in “pose 
session” of the cocaine. On behalf of the 
Crown, reliance has been placed upon the 
cases of Kashi Nath Bania v. Emperor (1) 
and Ashruf Alc v. Emperor (2) in support 
of' the view that the accused was in posses- 
sion of the cocaine. The cases mentioned are, 
in our opinion, distinguishable. In the first 
of these cases, it was held that possession 
ofa railway receipt by the production of 
which the consignee might have obtained 
delivery and physical possession of the con- 
Signment, was possession within the meaning 
of section 9, clause (c), of the Opium Act, 
1878. It .was pointed out by the learned 
Judges that by the possession of the railway 
receipt, the consignee had dominion or control 
over the parcel, in the sense that he could 
have passed the right to take delivery thereof 
to any other person; in other words, that 
possession need not be actual or physical but 
might be potential. In the later case, this 
view was questioned, though reluctantly 
followed, and it was pointed ont that the 
decision overlooked the distinction between 
possession and right to possession. It is not 
necessary for our present purpose to examine 
the decisions in the two cases mentioned, 
but we may observe that the doctrine of 
constructive possession must be very cauti- 
ously applied, specially in the department 
of Criminal Jurisprudence. In the case 
before us, it cannot be said that the accused 
had dominion or control over the goods un- 
less he was the real consignee, which he is 
(1) 32 C. 657; 2 Cr. L, J. 417; 9 C. W. N. 719. 


(2) 4 Ind. Cas, 699; 36 0. 1016; 14 C. W. N. 233; 
11 Or. L. J. 29. 
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nob proved to be. We cannot hold that 
every person who might have possession of 
the bill of lading was in possessiou of the 
cocaine within the meaning of the Bengal 
Excise Act, irrespective of all other circum- 


stances; if this view were not maintained, ~ 


-Cox & Oo., and all their assistants, who had 
. handled the bill of lading, might be deemed 
to be in possession of the cocaine. In this 
view, the conviction of the potitioner under 
sections 46 and 52 of the Bengal Excise Act 
cannot be supported. We are clearly of 
opinion, however, that this is a case to 
which the provisions of sections 236 and 
937 of the Criminal Procedure Code are ap- 
plicable; on the evidence there is no doubt 
as to the facts, although it may be doubtful 
what precise offence the ascused has com- 
mitted on the facts alleged; he may con- 
sequently be convicted of the offenes which 
he is shown to have committed although 
he was not charged with it. In this case, 
there is no room for controversy that au 
_ attempt has been made by the accused to im- 
port cocaine, that is, to bring cocaine into’ Ben- 
gel in contravention of the provisions of 
the Bengal Excise Act. We feel no doubt 
whatever uponthe evidence that he was 
aware of the character of the contents of the 
bales he had undertaken to clear and pass 
through the Customs House. Consequently, 
he is liable to be convicted of the offence of 
attempting to import cocaine in contraven- 
tion of the Bengal Excise Act and to be 
punished under section 61, read with section 
46, clause (a) and section 2 clause (12). 
We convict him accordingly and set aside 
the conviction as made by the Magistrate. 
There is no question that the sentence is 
appropriate. ‘The accused must surrender 
and serve out the remainder of the terin of 
sentence as imposed by the Magistrate. 


Rule discharged; Sentence affirmed. 
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PUNJAB CHIEF COURT. 

Catmminat Appear No. 603 or 1913. 

September 30, 1913. 
Present; —Sir Arthur Reid, Kr., Chief 
Judge, and Mr. Justice Rattigan. 
FAIZ ULLAH-—APPELLANT 
versus 


EMPEROR —HRszsPONDENT. 

Evidence Act (I of 1872), ss. 24, 25,26 — Confession 
— Magistrate on leave and outside jurisdiction -- Accused 
ignorant of Magistrate's existence— Value of evidence. 

Evidence is inadmissible to prove a confession made 
while an accused person is in Police custody, except 
in so faras any fact is discovered in consequence of 
the information so received from him. 

A Magistrate, though on leave and notin the- 
District in which he has been exercising  juris- 
diction, is a “Magistrate” within the meaning of 
section 26 of the Evidence Act. A confession made 
in the. presence of such a person is relevant and 
admissible. 

Very little value can be attached to such a con- 
fession when the fact that a Magistrate was present 
at the time the confession was made was nob known 
to the accused, who was under the impression that 
he made the statement in the presence only of the 
Police and their friends. 

Appeal from the order of the Sessions 
Judge, Rawalpindi Division, dated the 30th 
Jane 1913, convicting the appellant and 
sentencing him to death. 


Mr. Bhagat Ram, for Appellant. B 


Bawa Sewa Ram Singh, for the Government 
Advocite, for the Respondent. 


JUDGMENT,.—Soms» time about midnight- 
on the lst of Dacomber 1912, five men are 
alleged to have broken into the house of one 
Dadu, a Daund, aged 25, at Dhok Dadeha, 
which is about a quarter of a mile from the 
Toll-Bar (referred to in the evidence as 
"Sattrah Mil") on he Marres Road At the 
time when this entry was made, there were 
sleeping in the house the said Dada, his wife, 
Musammat Fazl Jan (P. W. No. 31), and his 
younger brother, Faiz Akbar (P. W. No. 32), 
a boy seven years of age. Two uncles of Dadu, 
Kala Khan (P. W. No. 93) and Lal (P. W. 
No. 34) were sleeping in their respective 
houses which adjoin that of Dadu, and with 
Lal was his uncle Jang (P. W. No. 85). 
The story told by Musammat Fazl Jan, Kala 
Khan, Lal, Jang aud Faiz Akbar, is to the 
effect that the burglars broke open the door 
of Dadu’s house, that three men came inside; 
that one of tham, Daswandi Shah, who was 
well-known to Dadu and his relations, killed 
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Dadu; thal, on Lal Kala Khan ard Jang 
coming up, a fight took place in the court- 
yard, in the course of which two at least of 


: the burglars were more or less seriously 


wounded, while injuries were suffered also 
by Jang and Lal. The burglars eventually 
effected their escape but are said to have left 
behind a chisel (P. No. 2), a pair of shoes 
(P. No. 1) and a scabbard of a dagger. It 
is admitted by all the witnesses for the pro- 


secution that the night was dark and thatthe ` 


only person who was recognized at the time 
of the occurrence was Daswandi Shah, and 
that this. recognition was due to the fact 
that Daswandi Shah was well-known to Dadu 
acd his relatives, who- were thus able to 
identify him by his voice and his stature. 
Musammat Fazl Jan, Kala Khan, Lal and 
Jaüg made stalements early the next morning 


to the Head Constable, Khuda Bakhsh (P. W., 


No. 42), who happened to be in the vicinity 
at the time, and heard of the murder at 7 30 
on the morning of the 2nd December. 
stabemeuts were taken down by the Head 
Constable and embodied in a letter addressed 
by bim fo the officer-in-charge of the 
Barakan Thana (see pp J2 to 14 of the 
paper-book). The most prominent feature 
of the statements thus recorded is the in- 
sistence of the persons who made those 
statements that the principal offender was 
Daswandi Shah who had, it was reiterated, 
unquestionably murdered Dada. Five per- 


. sens, namely, (1) Daswandi Shah, Syed, (2) 


Amirs, Wadhan, (3) Akbar, Awan (4) 
Ibrahim, Kashmiri and (5)  Faizullah, 
Tarkhan, were committed to the Sessions 


Court charged with the murder of Dada. 
The learned Judge in the course of the trial 
added charges under sections 457 and 450, 
Indian Penal Code. All five accused persons 
denied participation in the crime. 

The assessors were of opinion that Daswandi 
Shah was innocent; that the other accused 
were all guilty both of murder and of burg- 
lary; that Amira was at the bottom of the 
affair, and that the object which they had 
in view was robbery. The learned Sessions 
Judge agreed with the assessors that the 
prosecution had entirely failed to prove that 
Daswandi Shah had any motive for murder- 
ing Dadu or that he had actually done so. 
The- learned Judge apparently disbelieved 
the statements of Musammat Fazl Jan, Kala 
Khan and Lal who have from the. very com- 
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mencement of  proeeedings emphatically 
asserted that they identified Daswandi Shah 
as one of the five men who went to the 
house inthe night. Amira has also bsen 
acquitted by the Sessions Judge on the 
ground that the only evidence against him 
is the alleged confession of Faizullah. 

Faizullah has bean convicted both under 
section 302 and under sections 457 and 460, 
Indian Penal Code, and has been sentenced 
to death. Ibrahim and Akbar have besn: 
convicted under sections 457 and 460, Indian 
Penal Code, and have been sentenced each 
to transportation for life They have all 
appealed to this Court, Faizullah through 
Counsel and the other two through the Jail 
Authorities, and the cease of Faizullah also 
comes before us under section 374, Criminal 
Procedure Code, for confirmation of the 
capital sentence. 


[ After discussing the evidence, their Lord- 
ships proceeded :— | 

The next point to be dealt with relates to 
the confessions alleged to have boen made 
by Faizullah on the 24th of Dacember 1912 
and let of January 1918, respectively. 


The facts leading up to the making of the 
first confession are significant and cannot 
ba ignored when we have to decide whe- 
ther that confession is admissible under 
section 26 of the Indian Evidence Act. From 
the evidence of Rahat Ali Khan, Inspector 
(P. W. No. 47), it appears that Saida, Con- 
stable, was sent with a letter to the Sub. 
Inspector of Hazro who was requested to have 
the house of Faizuallah searched. Saida pro- 
ceeded to Mauza Yasin and there found 
Faizullah whom he brought back to Hazro 
on the 23rd of Deeemher. Faizullah was 
taken tothe house of Hashmat Alt, Sub. 
Inspector (P. W. No. 7), and it was noticed 
that his clothes had blood-stains on them. 
These clothes were accordingly removed from 
Faizullah’s person, as also was the pair of 
shoes which he was wearing and which 
appeared.to be new. Certain injuries on 
Faizullah's hands were also noticed by the 
Sub-Inspector. The Inspector returned to 
Hazro the same evening and found Faizullah 
at Hashmat Ali Khan’s house. On the 
following day, z.e., ou the 24th of December, 
Muhammad Akbar Khan (P. W. No. 17) and 
Ghalam Haider (P. W. No. 8) questioned 
Faizullah with regard to the murder of Dadu, 
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and he is said to have made a full statement 
to them of all that occurred in connection 
with that crime. This statement of Faiz- 
ullah is given in detailin the evidence of 
Muhammad Akbar Khan, The allegation 
for the defence is that atthe time when he 
made that statement, F'aizullah was practi- 
cally in Police custody, and though this fact 
is denied by the Inspector and the witnesses 
for the prosecution, we are satisfied that 
. there is force in the allegation. It is incon- 
caivable that the Police, who had secured 
Faizullah after some considerable trouble, 
should have allowed him to go away from 
Hashmat Ali Khan’s house after they had 
discovered blood-stains on his clothes and 
injuries on his hands. In addition to this 
initial improbability, we have the fact that 
next day, £e, the 21th December, he is 
obviously again in Polica custody, for he is 
sent that day to the Doctor for examination 
of his injuries. Lastly, a reference to the 
Police diary of that date discloses the fact 
that when Faizullah was brought by Mu. 
hammad Akbar Khan to the Inspector in 
order that the latter should record the state- 
ment which Faizallah had made to Ghulam 
Haider and Muhammad Akbar Khan, one of 
the persons who accompanied the party was 
the same (Constable, Saida, who had been 
deputed to arrest Faizullah and had obviously 
had him in his charge ever since. We 
notice also that Ghulam Haidar admits that 
there was a third person in addition to 
himself and Muhammad Akbar Khan who 
questioned Faizullah. The confession must, 
therefore, be held to have been made while 
appellant was in Police custody, and the 
evidence which relates to the details of that 
confession is clearly wholly inadmissible 
against [brahim and Akbar, and also against 
Faizullah, except in so far as any fact was 
' discovered in consequence of information so 
received from him. Upon the latter point, 
it is only necessary to say that no material 
fact can be said to have been so discovered, 
The existence of Mangu (P. W. No..20) asa 


person who could give evidence on certain 


matters was already known to the Police. 
The pair of shoes (Exhibit P.) had already 
been found on the spot, and the fact that string 
had been usod to tie up one of the doors of 
Amira’s house, because the chain was not 
long enough, was knownto Amira himself 
and must have been discovered by the 
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Police as soon as they examined the houses at 


Dhok Dadeha. 
We have next the statements alleged to 


have been made on the lst of January 1913 . 


by Faizullah in the presenee of Sikandar 
Khan, Naib Tahsildar (P. W. No. 5). Ad. 
mittedly, Faizullah was then in the Police 
custody, but it is contended that the state- 
ments made by him are admissible, inas- 
much as they were made in the presence 
of this Sikandar Khan, who was a Magis- 
trate of the third class. Mr. Bhagat Ram con- 
tended that as Sikandar Khan exercised no 
jurisdiction as a Magistrate in this district 
and was onleave at the time, he cannot be 
regarded as a Magistrate for the purposes of 
section 26 of the Evidence Act. We are 
unable to accept this contention as ihe Sec- 
tion is general in its terms and there is no 
qualification of the words “a Magistrate.” 


Sikandar Khan, though on leave and though 


at the time notin the district in which he 


had been exercising jurisdiction, was un- 


questionably “a Magistrate," and the state- 
ments made in his immediate presence are, 
we think, relevant and admissible. 

At the same time, we are not disposed to 
attach much value to those statements, 


There is nothing on the record to show that - 


Faizullah was told, or had auy reason ‘to 
suppose, that he was making his statement 


in the presence of a Magistrate, while there . 


is ground for surmising that he did not 
know that any Magistrate was present. It 
appears that for some days prior to the lat 
of January, Sheikh Siraj-ud-din, Magistrate 
Ist Class, had been taking part in the 
Police investigation, and Faizullah had been 
brought before him not only for the pur- 
poses of identification but also because he 
had apparently made some statemeats which 
the Police desired should be repeated in the 
presence of a Magistrate. Sheikh Siraj-ud- 
Din left the Police party on the 3lstof De- 
cember and was admittedly not present on 
the Ist of January. It may well, therefore, be 
that Faizulla was under the impression that 
the only Magistrate who was taking part in 
the investigation had gone away, and that 
he was’ now in the hands of the Police 
alone. Sikandar Khan is the brother of 
three persons, Muharram Ali Khan (P. W, 
No. 14), Yar Muhammad Khan (P. W. No. 
25) and Muhammad Ikbal (P. W. No. 26), 
who have given evidence on behalf of the 


f 


|. 


sence of the Police and their friends. 
< connection, we observe that Faizullah was 
` * taken by the Inspector, Rahat Ali Khan, to 


- the Ist of January. 


Vol. XXII} 
FALZ|ULLAH €. EMPEROR, 


prosecution in this case, but we are not pre- 
pared to doubt his veracity with regard to 
what he says was stated and done by 
Faizallah in his presenca. The great objec- 
tion to his evidenes is that Faizallah may 
well have been under the impression that he 
was making statements merely in the pre- 
In this 


the house of Sheikh Siraj-ud-Din at Rawal- 
pindi. According to the Police diary, 
Faizallah made a clean breast of the matter 
to Sheikh Siraj-ud-Din, but that this could 
not have been the case, is, wa think, clear 
from the fact that Sheikh Siraj-ud-Din, when 
examined on that point, states that though 
Faizallah did say something to him ha can- 
not remember the purport of that statement. 
Obviously, the statement in question could not 
have been of any moment, as the Magistrate 
could: -hardly have forgotten the. fact if 
Faizallah had actually confessed to him. 
Sheikh Siraj-ud- Din did not leave the investi- 
gation till the 3lst of December, and ib is 
difficalt to understand why the Police de- 
ferred till the Ist of January, the action 
which they might well have taken at an 
earlier date when the Magistrate of the Ist 
class who had been spesially deputed to 
assist them in the investigation was still 
present, Itis admitted that Sikandar Khan 
was only casually present at Sattrah Mil on 
He was then on his way 
back to Bhakkar and had gone to the toll. 


bar to secare a tonga, when he met Rahat 


Ali Khan, Inspector, and was asked to wait 
and be present at an identification parade. 
Had it not been for this chance meeting 
with Sikandar Khan, the opportunity of 
securing a confession by the rather round. 
about way of having it stated in the presence 
of, but not recorded ‘by, a Magistrate would 
have been lost. As we are nob satished that 
Faizullah knew thata Magistrate was present 
and that, therefore, he was free to make or 
to refuse to make any confession, we are un- 
able to accept as beyond suspicion the state- 
ments made by bim to the Police on the Ist 
of January, and this too notwithstanding 
the fact that they were made in the presence 
of a Magistrate who, however, was not known 
to Faizullah to be such. 

Excluding these two confessions, very 
little evidence remains against any of the 
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appellants. The pair of shoes (Exhibit P-1) 
were, no doubt, found on the spot and evidence 
has been adduced to show that the shoes 
belonged to Faizullah. Mehr Din (P. W. 
No. 9), Mochi, deposes that about one year 
prior to the date of his giving evidence, he 
made a pair of shoes for the latter and he 
identifies (P-1) asthe pair which he made, 
Later on, however, he makes certain admis- 
sions which render his evidence of very little 
value. He admits, for instance, that Faiz- 
ullah is a total stranger to him, that the 
pair of shoes were not specially made for 
Faizullah but were in his shop "ready made"; 
aud he further adds that “it is correct that 
the Thanedar said that  Faizullah was the 
man for whom I had made the shoes.” Jt 
appears from the Police diary that it was re- 
cognized at a very early stage of the pro- 
ceedings, (namely, on the 3rd of December 
1912), that the pair of shoes were of the kind 
made at Hazro and usually worn by Chhaohhis. 
In the circumstances, Faizullah being a Chha- 
ehhi, it was not a matter of any great diffi- 
culty to get a Mocht of Hazro to say that he 
made this particular pair of shoes (or rather 
that hesold this particular pair of shoes) to 
Faizullah. It is possible, no doubt, that Faiz- 
ulah had at some time or other purchased 
& pair of shoes from Mehr Din, and it is 
equally possible that the pair of shoes found 
at the scene of the murder had originally 
been made by Mehr Din. It does not follow, 
however, that this pair of shoes was the pair 
actually sold by Mehr Din to Faizullah. The 
fact that the shoes were of the ready-made 
kind itself shows that they were of a size 
very common in that part of the country, 
and Mehr Din has probably sold many such 
pairs of shoes to his various customers, 

It is next urged that the chisel found on 
the spot (Hxhibit P-2) is similar in make to 
the chisel (Exhibit P-15) found in Faizullah’s 
house. We have seen the two chisels and 
we cannob see any great similarity bet- 
ween the two, but, even if there is such 
similarity, it does not prove that both chisels 
are the property of Faiazullah. The pre. 
sence of certain injuries of the nature of 
scratches on Faizullah's hands and the de. 
tection of blood colouring matter on his kurta 
aud pyjama count for little in a country such 
as the Chhachh tract. Weimagine that few 
men of the agricultural and working classes of 
that tract would be found without scratches 
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or traces of blood on their clothes. Further, 
Faizullah is a carpenter by trade and in 
the course of his work might well ent 
his hands and thus get blood on his clothes. 


The evidence of Mangu (P. W. No. 20), as 
io his meétiug Faizullah and Ibrahim in 
company ou the day preceding the night of 
the murder as they were coming from Rawal- 
pindi, and the evidence of Musammnt Mahtab 
Nishan (P. W. No. 18), Chet Ram, (P. W. 
No. 21) and Budha (P. W. No. 19) as to 
Faizullah, Ibrahim and Akbar asking to be 
put up at the house of Musammat Mahtab 
Nishan, merely prove that the three are 
acquaintances and are often seen together. 
The Sessions Judge remarks that the evidence 
of Mangu corroborates the confession of F'aiz- 
ullah upon the point of the witness meeting 
Faizullah and Ibrahim on the Ist of Decem- 
ber. From the fact that Mangu had made 
a statement to the Police on the 17th of 
December (Ze, & week prior to the date of 
Faizullah's arrest), we should ourselves be 
inclired to say that itis Faizallah’s state- 
ment whieh eorroborates that of Mangu. But 
apart from this, itis clear from the Police 
diary that the story originally told by 
Mangu on the l7th December was entirely 
different from that deposed to in his evi- 
dence before the Sessions Judge. 


As regards the injuries found on the person 
of Ibrahim, we might remark that it is clear 
from the statement of Faizullab, recorded by 
the Inspector in the Police diary, that 
Ibrahim had had a fall and injured him- 
self prior io the commission of the murder. 
At the time when Faizullah made this state- 
ment, ke is alleged to have been fully con- 
fessing all the facts, and there was no reason, 
therefore, why he should ante-date the in- 
juries received by Ibrahim. Be this as it 
may, we cannot regard the presence of those 
injuries or of the blood-stain marks on the 
kurta, turban and pyjamas of Akbar as suffi- 
cient proof that Ibrahim and Akbar took part 
in the murder of Dada. 


Taking the case as a whole, though there 
are some suspicious facts against the ap- 
peliants and especially against Faizallah, we 
are not satisfied that their guilt has been 
established by clear and conclusive evidenae. 
We accordingly accept this and the connected 
appeals, and setting aside the convictions and 


- (1), Prisons Act, 1894]. 
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sentences, we acquit Faizullab, Ibrahim and 
Akbar, and direct their release. < 


Appeal allowed. 


LOWER BURMA CHIEF COURT. 
CRIMINAL Revistoy No. 115-A or 1913. 
June 4, 1913. 

Present; —Mr. Jastice Twomey. 
EMPHROR—Prosecotor 
VETSUS 


PO THIN—Accosenp. 

Orimtnal Procedure Code (Act V of 1898), ss. 383, 
541—Sentence of imprisonment in Police lock-up—Jail 
—-Prison—Prisons Act (IX of 1894), s. 3 (1)— 
Prisoners Act (III of 1900). 

It is illegal to sentence an accused person to suffer 
imprisonment in a Police lock-up. 


The terms “prison” and “Jail” do not include any 


place for the confinement of prisoners who are ex- 
clusively in the custody of the Police. 


JUDGMENT.—In «this case, the accused 
was convicted of an offence under section 
909, Indian Penal Code, and was sentenced 
to suffer seven days’ simple imprisonment 
in the  Lemyethna Police lock-up. The 
Magistrate’s order was illegal. He had 
no power to sentence the accused to suffer 
imprisonment in a Police lock-up. Section 
283 of the Code of Criminal Procedure 
directs that an accused sentenced to imprison» 
ment sball.be forwarded to a Jail witha 
warrant, 
ing of the Prisons Act, 1894, and the 
Prisoners Act, 1900, but the terms "prison" 


and "Jail" do “not include any place for the * 


confinement of prisoners who are exclusively 
in the custody of the Police" [sse section 3 
The Local Govern- 
ment could, of course, direct under section 
541, Code of Criminal Procedure, that 
persons liable to be imprisoned may be 
confined in such a place; but the Local 
Government has not issued any such direc- 
tion. The Magistrate should not have 
mentioned the place of confinement in his 
order at all, and the warrant should have 
been addressed to the Superintendent of the 
District Jail or other Jail to which prisoners 
sentenced in Lemyethna, are ordinarily com- 
mitted. 


A Jail is a prison within the mean-- 


of 
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"PUNJAB CHIEF COURT. 
CRIMINAL Reviston No. 459 or 1913. 
April 19, 1913. 

Present: —Mr. Justice Kensington, 
~ RMPEROR-—PROSECUTOR 

vorsus 


NANAK CHAND—Acousep. 

Penal Code (Act XLV of 1860), s. 266—Using short 
weights —Standard weight~-Comparison —Allowance for 
wear and tear— Procedure —Joint trial — Joint statement 
of accused — Confession —Inspection of weights by Bub- 
Inspector — Criminal Procedure Code (Act Y of 1898), 
8. 158—Indian Weights and Measures of Capacity Act 
(XXXI of 1871). 

Seotion 158, Criminal Procedure Code, expressly 
authorises an inspection of the weights and measures 
by an officer-in-charge of a Police Station. 
a set of standard weights is provided for purposes of 
comparison, it is impossible to say with accuracy 
whether any particular set of bazar weights differs so 
widely from that standard as to justify an inference 
of frand. 

In comparing weights used in the bazar, some 
reasonable allowance should be made for wear and 
tear and for the rough and ready methods of bazar 
- shop-keepers. 

Sixty-eight persons were cLallaned under section 
266, Penal Code, for using short weights; sixty-eight 
separate cases were started. The prosecution ebi- 
dence was taken only in one case, A joint reply 
purporting to be on behalf of all the accused was 
then put in, headed as being a statement on solemn 
affirmation, with reference to the lists of weights 
- found to be wrong. In this statement, the accused 
stated that some ten years before, their weights 
were tested and found correct and that possibly some 
of these old weights had to some extent worn down 
by use. i 

The Magistrate treated this joint statement of all 
the accused as being a confession of guilt, and there- 
upon proceeded to conviction and sentence: 

Held, (1) that the method of joint trial of all the 
accused was so irregular that the convictiona could 
not be allowed to stand; 

(2) that no opportunity was given to each accused 
of explaining his case; 


(3) that the joint statement did not amount to, 


a confession of guilt. 

Case reported by the Sessions Judge of the 
Hissar Division, with his No, 8S-J. of 
12th February 1913. 

FACTS.— On receipt of a post card from 
one Hamesbar Nath, the Deputy Commission- 
er, Hissar, directed the Police to take action. 
The Thanadar of Budhlada went to the 
Budhlada Mandi, with the lambardars and 
chaudhris of the Mandi on 30th April 1912 
and seized the weights of 68 persons and on 
weighing them made ont alist showing the 
differences existing in eash weight and 
challaned each of the 68 persons separately. 

The accused, on conviction by Munshi 
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Zakaud-Din Khan, exercising the powers 
of a Magistrate of the Ist class in the Hissar 
District, was sentenced, by order dated 12th 
July 1912, under section 266 of the Indian 
Penal Code, to a fine of Rs. 10 or to 15 days’ 
simple imprisonment in default. 

GROUNDS.—The proceedings are for- 
warded for revision on the following 
grounds:— 

Under Act XXXI of 1871, an Act regu- 
lating weights and measures of capacity, it 
does not appear whether any Government 
Notifications have been issued, nor whether 
there are any standard weights in this dis. 
trict. Oa inquiry from the Deputy Com. 
missioner, a reply bas been received that 
there are no staudard weights in this dis- 
trict. It does not appear against which 
weights the Sub-Inspector weighed the 
weights of the accused. It seems to thia 
Court that Sobha v Orown (1) applies 
to the facts of this case, See also King-H' mperor 
v. Mi Ya Pyan (2). 

There is no evidence of fraud or that the 
accused knew that his weights were false. 

In the present ease, accused Nanak Chand 
had two weights of one maund each, one is 
said to have been 14 chhattak and the other 
2i chhattaks less. But, as already stated, it 
is not known what the weight was against 
which if was weighed There being no 
standard weights in this district, it is not 
possible that they were weighed against any 
standard weight. 

I submit the record of this case for the 
orders of the Hon’ble the Judges of the Chief 
Court with a recommendation that the order 
of the Magistrate be sat aside and the fine 
of. Rs. 10 which has been paid be 
refunded. 

Mr.’ Manohar [inl and Laia Har? Chand, 
for the Accused. 

ORDER.—There are before me 68 Orimi- 
nal Revisions Nos. 459 to 526, which may 
all be dealt with by one general order. The 
petitioners are shop-keepers and traders of 


different classes belonging to the. small town 


of Budhladah who have been convicted 
under section 266, Indian. Penal Code of 
using short -weights. Sixty-seven of them 
have been fined Rs. 10 each and one Kanhaya 


son of Patram (Criminal Revision No. 511) 
(1) 38 P. W. R. 190 8 Ur.; 9 Cr. L. J. 4. 
(2) 9 Or. L. J. 415; U. B. R. (1908), 3rd Qr., Penal 
Code, ss. 265, 266, p. 17. i 
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has been fined Rs. 5. The Sessions Judge ` 


has recommended that the whole of the con- 
victions be set aside. f 

Information was given to the Tahsildar by 
an informer to the effect that short weights 
were being commonly used and inquiry was 
then made by the Sub-Inspector of Police 
under orders from the District Magistrate 
and District Superintendent of Police. Sec- 
-tion 158, Criminal Procedure Code, specially 
authorises an inspection of weights and 
measures by the Officer-in-charge of the Police 
Station and to that extent there is no objec- 
tion to the procedare adopted. The Sub- 
‘Inspector reported some six weeks later that 
68 persons were found in possession of 
weights above or below the standard, the 
inference being that double sets of weights 
were used for purposes of buying and selling. 
On this, the District Magistrate ordered 
prosecutions and 68 separate cases were 
started. 

The procedure adopted by the first class 
Magistrate who tried the cases was to take 
the prosecution evidence on one case only. 
This evidence consisted of very brief state- 
ments by the Sub-[nspector and by two 
persons who had been present at his inquiry. 
A joint reply purporting to be on behalf of 
all the accused was then putin, headed as 
being a statement on solemn affirmation, with 
reference to the lists of weights found by the 
Sub-Inspector to be wrong. The Magistrate 
treated this joint statement of all the ac- 
cused as being a confession of guilt and 
thereupon proceeded to conviction and 
sentence. 

As a matter of fact, three of the weights 
only were found to be excessive tosome extent 
and two of the three persons concerned were 
not found to also have short weights. There 
is, therefore, no evidence at all of any 
general practices -of keeping double sets of 
weights for purposes of buying and selling. 
Further in the separate’ cases the state- 
ments of each accused were not taken in 
such a way as to afford them any real 
opportunity of explaining such errors as were 
brought to light. All that they have pro- 
fessed to say is that their - explanations 
were given in the joint statement. When 
that joint statement is considered, it 
does not appear thatthe accused made any 
such confession of guiltas the Magistrate 
supposed. All that they said was that some 
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ten years before, their weights. had been tested 
and found correct and that possibly some of 
these old weights had to some extent worn 
down by use while in the case of newer shops 
the weights used had been bought from shops 
in Delhiand elsewhere. From the manner 
in which the trial was held, it cannot be said 
that each of the petitioners was given a 
reasonable opportunity of explaining bis case 
and I am obliged to say that the method of 
joint trial was so irregular that the convic- 
tions cannot be allowed to stand. 

Apart from this legal dificulty, there are 
two further considerations of importance 
which make it necessary for me to interfere. 
In the first placa, ib is clear from the in- 
quiry made by the Sessions Judge from the 
Magistrate on the presentation of petitions 
for revision that the Sub-Iuspector had no 


standard weight before him with which to . 


make comparison. > far as can be made oub 
from the very brief record of the case, he 
assumed that the weights of some one or more 
shop-keepers were correct and tested the re- 
maining weights by comparison with these. 
There is nothing to show thatthe weights 
which were assumed to bə correct really 
were so. In the second place, itis a matter 


of common notoriety that no one is able to . 


say very precisely what the standard weight 
in use really is in any one particular place. 
Government has so far. published no rules or 
tables of equivalents under Act XXXI of 
1371 and the only definite provision of law 
contained in that Act is that by sections 2 
and 3 the primary unit of weight is & seer, 
corresponding with the French Kilogramme, 
which is understood, to representapproximate- 
ly 21/5 British pounds. The corresponding 


‘weight of a kilogramme has not been given 


and traders can hardly be expected to know 
with any accuracy what precise weight is 
inteuded. If the kilogramme standard is 
adopted, the maund of 40 seers weighs about 
88 lba. British, which is not the maund 
ordinarily used in the Punjab, while for 
practical use a seer is taken to be the 
equivalent of either 2 ibs. British or 80 tolas. 


It is believed that the 80 tolas equivalent ` 


works up to a maund of $23 Ds, but until a 
set of standard weights is provided for pur- 
poses of comparison, it is impossible to say 
with accuracy whether any particular set of 
bazar weights differs so widely from that 
standard as to justify an inference of fraud. 
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Looking throngh the lists of incorrect 
weights: given on the récord, it ia observed 
that there are considerable variations from 
one fola in the smaller weights of a quarter 
and half a seer up to as much as 40 tolas in 
the maund (in one particular case). How 
for these deficiencies represent an actual 
shortage of weight cannot be determined until 
comparison is made with standard weights, 
. and some reasonable allowance should in any 
case be made for wear and tear and for the 
rough and ready methods of bazar shop- 
keepers. It is probable enough that the same 
sort of variations would be discovered if a 
similar raid was made without warning on 
the shops of almost any bazar in Northern 
‘India, but it does not necessarily follow 
that the shop- keepers use these erratic weights 
with the deliberate intention of fraud. The 
variations of local custom als» in the matter 
of using kacha and pakka weights are endless 
and are well understood as a general rule by 
both buyers and sellers. 

The difficulties in the way of a general pro- 
secution of the kind have been stated at some 
length so as to give the District authorities 
assistance in the event of further proceedings 
being taken. So far as the present cases are 
concerned, it must be said that the various 
trials, have not been held with sufficient care 
to justify the present convictions. The pro- 
cedure by way of joint trial is not fair to the 
petitioners and the evidence recorded does not 
establish their guilt. The most that can be 
said is that there is a certain amount of sus- 
picion as regards some at any rate among 
them, but their joint defence cannot be read 
as an admission of fraudulent intent which 
is an essential element in section 266, Indian 
Penal Code. On that ground, the whole of 
these 68 revisions are allowed. The convic- 
tions of the petitioners are set aside and 
their fines will be refunded, if paid. I do 
not pass orders of acquittal. The petitioners 
are discharged because the trial has -been 
irregularly held and it will be open to the 
District Magistrate, if he so desires, to .proceed 
. against such of them as may on further in- 

quiry be found, to be using weights much be- 
low the prescribed standard. It is -very 
necessary, if any further action is taken, to 
obtain standard weights for purposes of com- 
parison. I do not: wish to tie the hands 
of the District Magistrate in any way but 
1 make the suggestion to him that the object 
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in view will be sufficiently attained if some 
three or four only of the principal offenders 
are proceeded against after obtaining standard 
weights. It would, I think, also be oaly fair 
to give a general ‘warning  bsforehand to 
the shop-keepers that their weights must be 
compared with the standard to ba provided. 
The Magistrate who tried the present cases 
himself recommended that measures of the 
kind should ba taken for the future at the 
request of the petitioners themselves. This 
goes to show that he recognised the difficaltias 
under which work is carried on in the 
bizaar in the absénoe of any definitely pre- 
scribed system. of weights and measures. 
The real necessities of the casa will pro- 
bably be met by providing proper facilities 
for comparison and by issuing a general 
warning to be followed only by prosacution 
in a few more flagrant cases where the in- 
structions are disregarded. 

As noted above, the present petitioner 
Nanak Chand's revision petition is allowed. 
He is discharged and his fine of Rs. 10 will 
be refunded, if paid. 


Petition allowed. 


MADRAS HIGH COURT. 
Criatnan Reviston Case No. 297 or 1913, 
ORIMINAL REvISION Parmos Nc. 245 op 
1913. 

July 15, 1913. 

Present: —Mr. Justice Ayling. 

In re VEMPALLI BALI REDDY axDOTHEA3 


—Acou&ED—PErTITION&RBS. 

Evidence Act (I of 1872), s 80—Trial of number of 
accused before Magistrate —Plea of guilty by some after 
charge implicating all — All tried together —Oonfessional 
statements of two admissible. 

Where in a trial of several persons the Magistrate 
on the conclusion of the evidence for the prosecution, 
framed a charge and called upon the accused to 
enter on their defence and two of them pleaded 
guilty aud in doing so implicated all the accused and. 
the Magistrate tried all of them together and relied 
on the confession of the two in convicting the others: 

Held, that the two accused were persons tried jointly 
with the other accused within the meaning of sec. 
tion 80 of the Evidence Act and their statements 
could be taken into consideration against the other 
accused. 

Queen-Empress v. Pirbhu, 17 A. 524; Queen-Empress 
v. Pahujee, 19 B. 195, distinguished. l 
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Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the Higa Couri t» rariss the judgment 
of the Deputy Magistrate ot Jammalamadaga 


in Criminal Appeal Nv. 1 of 1913 of the Sta- - 


tionary Magistrate of Jammalamaduga, in 
Calendar Case No. 182 of 1912. 

FAOTS.—In this case, eighteen accused 
were prosecuted before a Magistrate for 
offences under sections 147 and 342, Indian 
Penal Code, and section 22 of the Cattle 
Trespass Act. After the proseeution evidence 
was closed, the Magistrate framed a charge 
under all the said sections and explained it to 
them and called upon them to enteron their 
defence. The 14th and 17th accused pleaded 
guilty to the charge and implicated all the 
accused. They were nob convicted at once 
but the trial proceeded against all of them 
together and in his judgment the Magistrate 
acted on their confessional statements in 
arriving at the guilt of the accused and con- 
victed the petitioners 

Mr. P. Venkataramana Row, for the Peti- 
tioners. 

ORDER.—The chief point taken by the 
petitioners’ Vakil is the fact that the 
Magistrate has taken into consideration 
against the remaining accused under sec- 
tion 30, Indian Evidence Act, the confes. 
sional statements of the acoused Nos. 14 
and 17, who, when questioned under section 
342, Criminal Procedure Code, at the 
close of the prosecution case, made state. 
ments implicating themselves and their ez- 
accused, and pleaded guilty on a charge 
being framed under section 255. Tne Vakil 
contends, relying on the dictum of Boddam, J., 
in Queen-Empress v. Lakshmayya Panduram 
(1), that these were not the statements 
of persons jointly tried" with the peti- 
tioners, and hence were inadmissible under 
section 80, Indian Evidence Act. 


The learned Judge has based his conalu- 
sion on two other cases, Queen-Hmpress v. 
Pirbhu (2) and Queen- Empress v. Pakuji (8). 
With all respect, J do not consider that 
these decisions have any application to a 
ease tried before a Magistrate under 
Chapter XXI of the Criminal Procedure 
Code. Both relate to triala before a Sessions 


(1) 22 M. 491; 2 Weir 746. 
(2) 17 A. 624, 
(3) 19 B. 195. 
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Court, where the accused’s plea of guilty 
is recorded under section 271 at the outset 
of the trial. No doubt, a prisoner, who 
then pleads guilty andis convicted -on his 
plea, cannot bs held to be tried jointly 
with others (co accused) against whom the 
ease proceeds under section 272. But the 
present ease is quite different. All the 
accused were jointly tried before the Magis- 
trate and their pleas were not recorded 
until after the close of the prosecution 
evidence, and after the recording of their 
statements now in question. I can see no 
reason why statements made under these 
circumstances should not ba taken into 
consideration under section 30, Indian Hvi- 
dence Act. i 
No other ground is shown for interference 
and the petition is dismissed. - 
Petition dismissed. 


BOMBAY HIGH COURT. 
ORiMINAL Revision No. 165 or 1913. 
July 13, 1913. 

Present: —Mv. Batchelor and 
Mr. Justice Shah. 

MORO BALWANT MARATHH— 
ACCUSED— APPLICANT 


versus 


EM PEROR — RESPONDENT. 

Penal Code (Act XLV of 1869), ss. 95, 852, 504— 
Causing slight harm —Using abusive language on pro- 
vocation —'lrespasser in Pleaders’ room-—Turning out 
without violence—Assault, 

«l, who was not a Pleader, entered the Pleaders' 
room attached to a District Court in order to see a 
Pleader. 3B.,a Pleader, objected to his presence and 
caused his attention to be directed to a rale to the 
effect that the room was reserved for Pleaders and 
that if an outsider entered the room and his presence 
was objected to, it was incumbent upon such person 
to withdraw. A. refused to leave the room. B. 
thereupon put him out of the room. Afterwards, A. 
again returned to the room and on this occasion B. 
abused him, but very shortly after he apologised. 
On these facts, B. was convicted of offences under 
sections 352 and 504 of the Penal Code: 

Held, (1) that the Pleaders’ room was a private 
room and A. was not entitled to persist in remaining 
there after his presence had been objected to; 

(2) that the intention of A. in persisting.in the 
room was to annoy B; 

(3) that B. did not exceed his rights in putting A. 
out of the room and, therefore, no offence under 
gection 852 was committed; 
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(4) that, as regards the charge under section 504, 
B. was within the protection allowed by section 95 of 
the Penal Code, having regard to the circumstances 
of provocation in which the abusive ‘words were 
uttered and to the frank and sincere apology which 
immediately followed their use. 


Criminal Application for revision from 
an order passed by the Sessions Judge of 
Belgaum, in Appeal No. 7 of 1918, confirm- 
ing the conviction but modifying the sentence 
passed by the first Class Magistrate at 
Belgaum. 

Mr. S. R. Bakhale, for the Applicant. 

Mr. A. G. Desai, for the Complainant. 

JUDGMENT.—This is an application in 
our, revisionary jurisdiction and is made by 
one Moro Balvant Marathe who is a Plesder 
of the District Court of Belgaum. He has 
been convicted of assault otherwise than on 
grave provocation under section 352 and of 
intentional insult with intent to provoke a 
breach of peace under section 504 of the 
Indian Penal Code. He has been sentenced 
to a total fine of Rs. 16. 

It appears that the complainant, who is 
not a Pleader, intruded into the Pleaders’ 
room at Belgaum in order to see the Hon'ble 
Mr. Belvi, whois a Pleader in that District. 
The applicant objected to the complainant’s 
presence, and in his presence the rule was 
read out tothe effect thatthe room was 
reserved for Pleaders, and that if any person, 
nota Pleader, entered the room and his 
presence was objected to, it was incumbent 
upon such person to withdraw. The com- 
plainant, however, paid no attention to the 
hint thüs conveyed to him, and the applicant 
then formally notified to him his objection 
to his presence in the room reserved for 
Pleaders. The complainant, however, instead 
of having the grace to withdraw from the 
room where he had no right to be and where 
his presence was objected to, refused to leave 
the room aud sab resolutely down. Then 
the applicant went to him and put him out 
of the room. Afterwards the complainant 
again returned to the Pleaders’ room, and 
on that occasion the applicant used to bim 
abusive language, for which he has been 
convicted under section 504, Very shortly 
after this somewhat trifling but unfortunate 
eccurrence, the applicant sent to the com- 
plainant an apology 1 in which, alluding to the 
incident which “had just ondurrad ^ he -says; 

"I feel great regret and apologise to you for that 
incident. In consequence of certain circum- 
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stances to which I need not refer, I lost my 
temper which I ought not to have lost. 
Whatever it may be, [ feel very sorry, for 
what occurred and Í beg to be exensed. Let 
the matter end there with common under- 
standing." Three days afterwards, however, 
the complainant elected to file this complaint. 
We agree with the learned Sessions Judge 
in thinking that the Pleaders’ room in the 
District Court of Belgaum was, for our present 
purposes, & private room and that the com- 
plainant was not entitled to persisb in romain- 
ing there after his presence had been objeoted 
to. "That he did so persist is, in our opinion, 
clear evidence that his intention was to annoy 
the applicant. Thereis no evidence upon 
which we ean believe that any unnecessary 
violence, or indeed any real violence at all, 
was used by the applicant towards the com- 
plainant, and in these circumstances we do 
nob find that the applicant exceeded his rights 
in putting this trespasser out of the 
Pleaders’ room. The charge, therefore, 
under section 352 cannot be sustained. 

As regards the charge under section 504, 
Mr. Bakhale has with some vehemence urged 
upon us the contention that the actual words 
of abuse*, whatever may[be their etymological 
significance, are yet used amongst the people 
in common every day life without any 
particular meaning or sting, While we do not 
deny thatthere may be some force in this 
argument, we wish to express our unqualified 
disapproval of the use of such words as those 
proved here to have been used by a Pleader 
in the District Court premises. At the same 
time, when we pay attention to the circum- 
stances of provocation in which those words 
were uttered, to the frank and sincere 
apology which immediately followed their 
use, we come to the conclusion that the use 
of them may, without undue straining, be 
brought within the protection allowed ‘by 
section 95 of the Indian Penal Code to acts 
which, though likely to cause harm, are 
likely to cause only such slight harm that no 
person of ordinary sense and temper would 
complain of them. 

We think, therefore, that the conviction 
under section 504 ia also unsustainable. 

For these reasons, we make the Rule ab- 
solute, revers» the convictions and sentences 
aud direct that the fine, if paid, be refunded. 


Rule made absolute. 
* Halkat banchod— Ed. 
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CALCUTTA HIGH COURT. - 
Orimivat Revision No, 1585 or 1913, 
November 17, 1913. 
Prasent:—Mv. Justico Imam and 
Mr. Justice Chapman. 
ARJUN NAIK— PETITIONER 
versus 
BIRA BHOI-—Owprosrre Party. 


Jurisdiction—Sessions — Judge—Further — inquwy— 
Discharge of accused by Magistrate and direction of 
complainant s prosecution — Criminal Procedure Code 
(Act V of 1898), ss. 437, 476 —Sessions Judge to refer 
matter to High Court. 

A Sessions Judge has no jurisdiction to direct 
further inquiry in a case inwhich the Magistrate 
had not only discharged the accused but under sec- 
tion 476 of the Criminal Procedure.Code had directed 
the complainant’s prosecution under section 211 of the 
Indian Penal Code. The Sessions Judge ought to 
have referred the case to the High Court. - 

Kanhu Naik v. Natabar Shaha, 22 Ind. Oas. 145; 
16 Cr. L. J. 1, followed. 


Babu Hemendra Nath Sen, for the peti- 
tioner. 


JUDGMENT.—This was a Rule calling on 
the District Magistrate of Cuttack to show 
cause why the order for further inquiry 
passed by the Sessions Judge of Cuttack 
` should not be set aside on the ground, first, 
that the Sessions Judge had no jurisdiction to 
- direct further inquiry in this case inasmuch 
as the Magistrate had not only discharged the 
accueed, but directed, under section 476, 
Griminal Procedure Code, the complainant’s 
prosecution under section 211, Indian Penal 
Code, and, secondly, that having regard to the 
fact that the prosecation under section Bil, 
Indian Penal Code, had been ordered under 
section 476, Criminal Procedure Code, by the 
trying Magistrate, the Sessions Judge ‘should 
have referred the matter to this Court as he 
had no powerto deal with such an order. 

The petitioner was accused of an offence 
under. section 436, Indian Penal Code. An 
inquiry preparatory to commitmeut was made 
by the Deputy Magistrate. On the 17th of 
May at this inquiry, the Deputy Magistrate 
recorded in the order-sheot that the charge 
which originally had been under section 342 
was amended and the accused committed to 
the Sessions Court to stand his trial there. 
Before writing out the order of commitment, 
the Magistrate was informed by the Pleader 
for the accused that he intended to examine 
witnesses for the defence. Accordingly an 
opportunity was afforded to the petitioner to 
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examine his witnesses. On the examination 
of his witnesses, the Deputy Magistrate dis- 
charged the accused and, proceeding under 
section 476 of the Code of Criminal Procedure, 
ordered the prosecution of the complainant 
for an offence under section 211, Indian Penal 
Code. Thereafter, the complainant moved the 
Sessions Judge against the order of discharge 
passed by the Deputy Magistrate iu favour of 
the accused and obtained from the Sessions 
Judge an order reversing the order of discharge 
aud directing a further inquiry of the case 
against the accused. The learned Sessions 
Judge in his order, reversing the order of the 
lower Court, held that the Deputy Magistrate 
had no power to order a discharge of the 
accused inasmuch as from the order-sheet, 
dated the 17th of May, it was quite clear 
that the accused had already been committed 
to the Court of Session for trial. We cannot 
concur with the learned Jadge in his view 
that, as a matter of fact; the accused had been 
committed to the Court of Session inasmuch 
as under section 213, Criminal Procedure 
Code, it is necessary, where a commitment is 
ordered by a Magistrate other than a 
Presidency Magistrate, that reasons should be 
recorded for such commitment. In the pre- 
sent case, the Magistrate in his order hasclearly 
stated that before he commenced to write his 
commitment order, the Pleader represented 
on behalf of the accused that he desired 
to examine witnesses for the defence. We, 
therefore, think that the view taken by the 
learned Sessions Jadge is not tenable regard 
being had t» the provisions of section 213, >- 
Criminal Procedure Code. 

We have looked iuto the order of the 
Sessions Judge directing further inquiry and 
we find no ground stated therein to justify 
the reversal of the order of discharge made 
by the Magistrate. Further, no'ground has 
been furnished by the District Magistrate in 
the present case why the order of the learned. 
Sessions Judge should be maintained. 

This Rule was issued on the ground of 
jurisdiction that the Judge had not the power 
to set aside the order of discharge inasmnch 
as the prosecution of the complainant. had 
been ordered under section 476, Criminal 
Procedure Code, for an offence under 
section 211, Indian Penal Code. A case 
[Kanhu Naik v. Natabar Shaha (1)] some- 


(1) 22 Ind. Cas, 145; 15 Cr, L. J, 1, 
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what similar to this was decided by this 
Court on the 27th February 1903, in which 
the view taken by the two learned Judges of 
this Court was that an order for farther 
inquiry was bad on the ground that it was 
made while an order made under section 476, 
Criminal Procedure Code, for prosecution of 
the complainant for an offence under section 
211, Indian Penal Code, was subsisting. We 
are of opinion that this Rule must be made 
absolute on the ground on which it was issued. 
The order directing further inquiry is set 
aside, 


Rule made absolute, 


ALLAHABAD HIGH COURT. 
-OniMiNAL Revision No. 572 or 1918, 
July 26, 1913. 

Present: — Mr. Justice Piggott. 
BABU RAM AND OTHERS— APPLICANTS 


versus 


BMPEROR— Opposire PARTY. 

Criminal Procedure Code (Act V of 1898), s. 556— 
Magistrate giving information to Police and directing 
inquiry—Jurisdiction to try case subsequently— 
Transfer of case. 

A Magistrate who merely lays before an Inspector 
of Police certain information and directs the said 
Inspector to make an inquiry on the basis of that 
information does not thereby lose his jurisdiction 
under section 556 of the Code of Criminal Procedure 
to subsequently try the case. 


Criminal revision against an order of the 
Sessions Judge of Kamaun. 

Mr. Ross Alston, for the Applicants. 

The Assistant Government Advocate, for the 
Crown. 


JUDGMENT.—I have examined the 
record and considered the facts of the case 
in connection with the wording of section 
556 of the Code of Criminal Procedure and 
the prinviples laid down in various rulings 
of this Court in which that section has 
been considered. I refer more particularly 
to Hnayat Husain’s case (1), Emperor v. 


Bisheshar Bhattacharya (2) and Glaneshi’s cago - 


(3). The question before me now is not 
whether the Magistrate who decided this 
«1) A. W. N. 1899) 74, 


(2) 7 Ind. Cas, 291; 32 A. 635; 7 A, L. J. 749; 11 Or. 
L. J. 447. 
(8) 15 A. 199, 
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case had had such connection with the pro- 
ceedings antecedent to the institution of the 
prosecution as would have justified an order 
transferring the case for trial to another 
Court. Iam bound at this stage to dismiss 
this application unless I am prepared to hold 
that the Magistrate concerned had no juris- 
diction to take up: the trial of the case by 
reason of section 556 of the Code of Crimi- 
nal Procedure. The case for the applicants 
is that the Magistrate had directed their 
prosecution. On an examination of the 
record, Iam satisfied that he had not done 
this, but had merely laid before an Inspector 
of Police certain information and directed the 
said Inspector to make an inquiry on the 
basis of that information. The prosecution 
was instituted in the ordinary course by the 
Investigating Police Officer. I dismiss this 
application. P 
Application, dismissed, 


LOWER BURMA CHIEF COURT. 
ORIMINAL Reviston No. 38-5. or 1913, 
June 20, 1713. 

Present; —Mr. Justice T womey, 

BA LIN—- APPLICANT 


versus 


KM PEROR—Opposite PARTY, 

Railways Act(1X of 1890), s. 101 —Eules under, v. 92 
— Station Master allowing train to leave without re. 
ceiving line clear-—Safety not actually endangered, 

Section 101 of the Railways Act does nob provide 
for cases in which the disobedience of a rule is 
merely likely or calculated to endanger the 
safety of any person. In order to sustain a conviction 
under the section, it must be affirmatively proved 
that the disobedience of the rules by the railway 
servant actually and in point of fact endangered 
the safety of some pergon. 

Queen v. Manphool, GN. W. P. H. C. R. 240; and 
Emperor v. Ganesh Das, 6 Ind.t Cas, 483 ab p. 484; 8 
P.L.R.1910; 11 Or. L. J. 362; 89 P. W. R. 1910 
Cr., rolied upon. 

Emperor v. A.C. Dass, 4 L. B. R. 139; 7 Cr. L. J. 
417 and Emperor v. Po Gy, 4 L. B. R. 353; 9 Cr. L. J. 
348, distinguished. 

Where a Station Master despatched a train without 
obtaining “Line Clear" from the station ahead, but 
no accident of any kind occurred nor was the safety 
of any person actually endangered in any way: 

Held, that the Station Master was nob gay under 
section 101 of tbe Railways Act. 


Mr. Melonnell, for the Applicant. l 
JUDGMENT. —The accused Ba Lin, a 
Station Master at Gangaw on the Pegy- 
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Martaban Railway line, has been convicted 
under section 101 of the Railways Act of 
endangering the safety of persons travelling 
in No, 235 up train by disobeying rule 92 of 
the rules framed under the Act, and he has 
been sentenced to simple imprisonment for 
one month. The rale referred to provides 
that no train shall be allowed to leave station 
unless permission to approach .has been re- 
ceived from the station ahead. It was found 
by the Magistrate that Ba Lin neglected to 
get a Line Clear’ message from Martaban, 
the station ahead, and that he neverthe- 
less gave the driver of No. .235 up- 
train authority to proceed from Gangaw 
to Martaban. Asa matter of fact, no ae- 
cident of any kind occurred and apparently 
the passengers in train No. 235 were not ac- 
tually endangered in any way. There was 
no other train on thé section between 
Gangaw and Martabar. When No. 235 ap- 
proached Martaban, the engine-driver found 
the signals against him. He stopped his 
engine and whistled. The Martaban Station 
Master came ovt on a pilot engine and piloted 
No. 235 into the station yard. It was plead- 
ed for the defence that Ba Lin did in fast 
receive the necessary ' Line Clear’ tele- 
gram from Martaban and that the  Assis- 
tant Station Master at Martaban put a false 
"private number" in the telegram so that he 
might after wards be able to deny sending the 
telegram. It was pointed out that the As- 
sistant Station Master at Martaban was next 
on the list for promotion to Station Master 
acd that he, therefore, had a motive for 
gebbing Ba Lin into trouble. The Magis. 
trate disbelieved this defenc3 and Í do not 
think that the Magistrate’s finding on the 
facts should be disturbed in revision, The 
only question to be decided is whether the 
conviction was justified on the facts as found 
by the Magistrate. On this question of law, 
the learned Sessions Judge refers to the cases 
of Queen v. Munphool (1) and Emperor v. 
Ganesh Das (2). The following is the main 
.part of the judgment in the former case: — 
"The prisoner has been found guilty of 
endangering the safety of persons in a certain 
goods train by negligence; but although he 
is shown to have neglected his daty, there 


(1) 5 N. W. P. H. C. R. 240. 
(2) 6 Ind. Cas. 483 at p. 494; 8 P, L. R. 1910; 11 
Cr. la, J. 302; 39 P. W. R. 1910 Cr. 
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is no evidence whatever of the safety of 
any persons in any goods train having been 
endangered by.his neglect of his duty. On 
the contrary, ibis plainly apparent that, by 
reason of the precautions taken by other per- 
sons, any possible danger which might have 
resulted from his neglect was avoided. Al- 
though, therefore, he may be punishable de- 
partmentally or otherwise for neglect of duty, 
it does not seem that hecan be convicted 
and punished under section 29, Act XXV of 
1871. Itis nota good and sufficient answer 
to the plea here urged on his behalf to argue 
that, because a neglect of duty suchas he 
was guilty of may sometimes lead to the 
endangering of the safety of persons ina 
goods train, or that because, had not pre- 
cautionary measures been taken, and had the 
line not been clear, his neglect of duty would 
probably or certainly have endangered the 
safety of persons in a goods train, he should 
be held to have actually endangered the 
safety of persons in a goods train.” 

The later case of Emperor v. Ganesh Das 
(2) contains the following passage:— 

"It ia not sufficient to show that the act of 
the accused or any omission on his part was 
likely to endanger the safety of any person, 
It must be proved affirmatively that it did in 
point of fact so endanger any person's safety. 
In the present case, any possibility of an ac- 
cident was averted by reason of the fact that 
the special goods train arrived at the Dogra 
distance signal before the mixed passenger 
train arrived at that station and, therefore, it 
cannot be said that the safety of any person 
in either trains was actually endangered on 
the occasion in question. We quite agree 
that if the facts had been different, if for 
instance, the mixed passenger train had been 
started off from Dogra, prior to the arrival 
of the goods special on the same line of rails, 
the accused would rightly have been con- 
victed of an offence under section 101 of the 
Act, and this, too, though no actual colli- 
sion had occurred. In that event, his act or 
omission would unquestionably have resulted 
in endangering the safety of persons in the 
two trains." 


These rulings strongly support the view of: 
the Sessions Judge that the conviction in the 
present case cannot be sustained. It is 
pointed out, moreover, that the rulings in the 
Lower Burma Chief Court cases, Emperor v, 
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- A. 0. Dass (3), Emperor v. M. N. Atchitara- 
mayya (4) and Emperor v. Po Gyi (5), on 
which the District Magistrate relied, ware all 
eases in which the personal safety of pas- 
sengers was clearly endangered. In these 
cases, there was not merely a risk of danger; 
the danger actually arose. In the first two 
cases, the breach of rule resulted in actual 
collisions and in the third case a oollision 
was narrowly averted. Allthat the Assis- 
tant Traffic Superintendent could say in this 
case was as follows: — 

The breach of the rules by the accused did 
entail a possibility of acsident. For example, 
if a bridga had been reported insecure or any 
other obstruction oe»urred on the sation bab- 
ween Martaban and Gangaw and the Station 
‘Master, Martaban, had got information just 
before the train reached Gangaw, the fact of 
the Station Master, Gangaw, letting the train 
through without a ‘Line Clear’ might have 
caused a serious accident. Or a waggon 
might have blown out of the yard at Marta- 
ban on the single line.” 


The Martaban Station Master stated that , 


no accident could have taken place in the 
circumstances. Section 101 does not provide 
for cases in which the disobedience’ of a rule 
is merely lzkely or calculated to endanger the 
safety of any person. The intention of the 
Legislature was apparently to leave it to the 
Railway authorities to deal departmentally 
with disobediences involving risk of danger 
without entailing actual danger. 

' On these grounds, I set aside the convic- 
tion and sentence and direct that the bil: 
bond of the acceused shall ba cancelled. 


Conviction set asids, 
(3) 4 L. B: R. 189; 7 Or. L. J. 417. 
(4) 4 L. B. R. 350; 9 Cr. L J. 352, 
(5) 4 L. B. R. 353; 9 Cr. L. J. 348. 


- 


ALLAHABAD HIGH COURT. 
CRIMINAL RerERENOS No. 855 or 1913. 
Septembér 25, 1913, 
Present: —Mr. Justice Ryves. 
SY HD AHMAD—Appricant 
j versus 


EMPEROR —Oerosirg PARTY. 
Eactse Act (XII of 1890), s. 60—Absence of search 
warrant—Legality of conviction ——Preswumption —Oath 
mot recorded as administered to witness. 
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The absence of a search warrant does not affect the 
legality of the trial of a case under the Excise Aot. 

Har Gobind v. Emperor, 17 Ind. Cas. 576,17 Cr. L. 
J. 882, 35 A. 1; 10 A, L. J. 355, and Emperor v. 
Allahdad Khan, 19 Ind. Cas. 332; 14 Cr. L. J. 236; 35 
A. 858; 11 A. L. J. 442, referred to. 

Where upon asearoh made by an Excise Inspector 
cocaine is found, the conviction of the uccused would 
depend not on the legality of the search but on the 
fact of his being in illegal possession of the cocaine. 

There is no analogy between the Excise Act and 
the Gambling Act. 

There is no provision of law which requires a 
Court examining a witness to record the fact that the 
oath was administered to him. Where the record does 
not show that the oath was administered to a witness, 
the reasonable presumption in the absence of any sug- 
gestion to the contrary would be, that proper pro. 
cedure was followed and the oath duly administered, 


Criminal reference made by the Sessions 
Judge of Saharaupur, dated the 15th August 
1913. - 

Mr. R. Malcomson, for the Crown. 


JUDGMENT.—This is a reference by the 
learned Sessions Judgeof Saharanpur recom- 
mending that the conviction of Syed Ahmad, 
under section 60 of the Excise Act, be set aside. 
Syed Ahmad and Amir Ahmad were tried to. 
gether under the same section. Both were 
convicted. Amir Ahmad was sentenced to 
rigorous imprisoument for three weeks and to 
a fine of Rs. 1,000, and Syed Ahmed was fined 
Rs, 30, only. Amir Ahmad appealed aud the 
learned Sessions Judge accepted his appeal 
and acquitted him. His judgment in that 
case forms part of the record in this refer. 
ence and I have examined it carefully. I 
am, however, not concerned with the case of 
Amir Ahmad. One reason for aequitting 
him: was that the learned Sessions Judge 
was of opinion that the cocaine which was 
admittedly found on his premises was found 
ina place, where itcould easily have been 
planted and that there was evidence to show 
that certain enemies of Amir Ahmad might 
well have so planted it. The only reason 
why I refer to that judgment at all is because 
many of the points taken in this reference 
have been dealt with more elaborately in 
that case. The first ground taken by the 
learned Judge is that the search was illegal 
in that the Excise Inspector, although he 
had full opportunify of getting a search 
warrant, did not do so, Í do not think that 
the absence of a search warrant affects the 
legality of the trial. This point was raised 
very recently in the case of Emperor v, 
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Allahdad Khan (1). Ia that case also, there 
was no search warrant; nevertheless the 
Magistrate convicted the accused. On appeal, 
the Additional Sessions Judge .held that the 
search was illegal and that the absence of 
a search warrant was fatal to the case for 
the prosecution, He, therefore, acquitted 
the accused. Against this order of acquittal, 
the Local Government appealed. The Bench, 
which heard the appeal, did not decide this 
point and the head-note to the case which is re- 
ported as Emperor v. Allahdad Khan (1) is, in 
this particular, wrong”, In the course of their 
: judgment, the learned Judges say that they 
would have some hesitation in holding that 
the search was legal. They do not say that 
the search was illegal and in the concluding 
words of the judgment they add: — We think 
that it was the intention of the Legislature 
that in a case under section 68, where it is 
necessary to search a house, a search warrant 
should be obtained beforehand.” nut it 
will be noted that in spite of this observation 
their Lordships held that the order of 
acquittal was wrong andthe conviction of 
the accused was maintained. In another 
portion of this order of reference, the learned 
Sessions Judge says:— The question is whe- 
ther in the absence of a warrant, the whole 
search is not illegal and null and void and 
no conviction legally is sustainable as in analo- 
gous cases under the Gambling Aot." The 
case just quoted is am authority for the pro- 
position that whether the search warrant was 
legal or nob, the conviction of the accused 
depended not on the legality of the search 
baton the fact that the cocaine was found 
illegally in his possession. I do not under- 
stand what the learned Sessions Judge 
means by the latter portion of the sentence 
quoted above, as in analogous Gases under 
the Gambling Act.” There is no analogy 
that I can see between the Excise Act and 
the Gambling Act. In any case, a convie- 
tion ,under the Gambling Act is by 
no means necessarily invalid, even if the 
search of the premises is made without a 
proper warrant. If a search under the 
Gambling Act is made illegally, the only 
result is that certain presumptions which 

(1) 19 Ind. Cas. 332; IAL. J, 442; 14 Or. L, n 
236; 35 A, 358. 


*This remark does not apply to the head-note of the 
case as given in 19 Ind. Cas. 332; 14 Cr. L, J. 236 or 
35 A. 398. There the head-note is quite EON 
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ean ‘be drawn ‘under the Act, if the search 
was made in accordance with a properly 
obtained warrant, do not arise. If authority 
is wanted, see Har Gobind v. Emperor (2). 
The next point taken by the learned 
Judge is that the record does not show that 
any witness was examined on oath and the 
trial was, therefore, apparently illegal. Again, 
I cannot follow the learned Sessions Judge. 
The trial was held by the late Mr, Clement 
Wright, a Magistrate of the first class. It 
appears from the judgment in the other 
cass that on this occasion, and apparently 
on this occasion for the first time; Mr. 
Wright recorded the evidence with his own 
hand and did not have it recorded in the 
vernacular, as is the usual practice. It is 
true that the record does not show that 
oath was administered to any of the witnesses, 
but I am not aware of any provision of law 
which requires a Court examining & witness 
to record the fact that an oath was adminis- 
tered. At any rate, I do not think that 
the proper conclusion for the Sessions Judge 
to arrive at, because no note was made that 


‘oath was administered to each witness, was 


that the whole trial was illegal. I may 
point out that in the case of Amir Ahmad 
his Counsel bagged the Court not to dispose 
of the appeal on that point. No suggestion 
was made apparently either in the grounds 
of appeal or otherwise, by any body that, as 
a matter of fact, no oath was administered. I 
think the reasonable presumption would be, in 
the absence of any suggestion to the con- 
trary, that proper procedure was followed. 
The learned Sessions Judge might have 
examined Mr. Wright before coming to the 
conclusion at which he arrived. He says 
that he did think of doing so but thonght 
it was impossible for Mr. Wright to remember 
whether oath was administered in any par- 
ticular case. But the learned Sessions Judge 
has pointed out that in this particular case 
Mr.. Wright adopted an unnsual procedure, 
He might, therefore, very well have been 
able to remember whether or not he admi- 
nistered oath to each witness. Having regard 
to the care with which he seems to have tried 
the case, I do not think it at all likely that 
he, a Magistrate of first class, would omit 
to administer oath before recording a wit- 
ness’s deposition. I would also refer the 


(2) 17 Ind, Cas. 576; 10 A. L, J, 366; 13 Or. LJ, 
832; 35 A, 1 
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learned Judge to section 13 of the Indian 
Oaths Act. 

The third ground is that the finding of the 
small. packet of cocaine is most suspicious. 
This is a question of fact and after examining 
the record carefully, I am not in agreement 
with the learned Sessions Judge. 

The fourth ground taken is that the search 
was not conducted in accordance with law. 
This is based on the finding that one of 
the search witnesses remained outside the 
shop, while the other stood at the threshold, 
while the search was being conducted. I 
see nothing improper in this, having regard 
to section 108 of the Code of Criminal 
Prosedure. The shop apparently was quite a 
small one’ and I have no doubt that the 
witnesses could see perfectly well what was 
going on, infact perhaps better than if 
they had gone: inside. . In my opinion, the 
trial was properly conducted and the con- 
clusion arrived at by the Magistrate was 
right. I decline to interfere. Let the record 
be returned. 
Record returned. 


MADRAS HIGH COURT. 

Crminat Revision Case Nos, 351 vo 354 

: or 1913. 
 HrrsRED Cases Nos. 51 ro 54 or 1913. 
November 7, 1913. 
Present:——-Mr. Justice Miller. ` 
In re KATTUVA ROWTHEN AND OTHERS— 
i ACOUSED. 

Arms Act (XI of 1878), s. 16—Confiscation —Posses- 
sion of gun without obtaining renewed license—Conjfia- 
cation of gun tllegal—Fine and detention of gun proper 
punishment. 

An order confiscating.a gun because of mere delay 
in renewing the license to possess it, is illegal. 
The imposition of a fine and detention of the gun 
in the Police Station till the production of the license 
would be a proper order, 

Cases referred for the orders of the High 
Court, under section 438 of the Criminal 
Procedure Oode, by the Sessions Judge of 
Tanjore, in his letter, dated 24th June 1913, 
No. 5749. 


The Public Prosecutor, for the Government, 


ORDER.—The Sub-Divisional Magistrate 
states no circumstances, and none have been 
brought to my notice, which would justify an 
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order of confiscation in these cases. The fine 
was sufficient punishment for the delay, and 
the usual order directing the retention of 
the arms in the Police Station until a license 
is produced by the accused or other person, 
entitling the holder to possess it, would have 
been, as the Sessions Judge points out, a 
proper order. 
I set aside the order of confiscation and 
direct that, in each case, the gun be retained 


-in the Police Station till a license to possess 


ib ig produced. 
Order aet aside, 


ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 569 or 1913. 
uu July 28, 1913, ° 
Present; —Justice Sir George Knox, Kr, 
DAKAR-—-APPLICANT 
versus - 


BANSI AND orHess—Opposite PARTY. 

Criminal Procedure Code (Act V of 1908), 8. 202— 
Procedure to be strictly followed. 

The procedure laid down iu section 202 of the 
Criminal Procedure Code should be strictly followed. 

Therefore, „it is illegal to dismiss a complaint 
after examining the complainant and considering cer- 
tain previous papers dealing with the subject of 
complaint, consisting of local enquiry made by a 
Tahsildar on a previous petition. 


Criminal revision against an order of the 
District Magistrate of Allahabad. 

Mr. P. L. Banerji, for the Applicant. 

Mr. S. 0. Mukerji, for the Opposite Party. 

 JUDGMENT.—Haji Bakar put in a peti- 
tion addressed to the Collector and Magis- 
trate of Allahabad. In. that petition, he 
alleged that; Bansi and other Hindus were 
committing acts which - called for an inquiry. 
It was nob a complaint and the only necessity 
for referring to it here is that the papers, 
which resulted from that petition and con. 
sisted of a local inquiry made by the Tahsil- 
dar, had been considered by the District 
Magistrate of Allahabad in this subsequent 
case, 

Haji Bakar has now lodged a definite com- 
plaint against these same Hindus and his 
charge is that they have dug up graves in 
order to make a road in the abad? and they 
have been doing away with the bones which 
they found in the graves and of committing 
offences which come within sections 295 and 
297 of the Indian Penal Code, 
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. The District Magistrate nob being satisfied 
as to the truth of this complaint after examin- 
ing the complainant sent for the papers 
which resulted from the previous complaint 
and considered them. This he had no power 
to do, but after considering them he rejected 
the complaint. 

Itis urged before me that-the learned 
Magistrate should have followed the pro- 
cedure of section 202 of the Criminal Pro- 
cedure Code. 

Technically, this contention is correct. 
Ordinarily I should have refused to proceed 
further but as this contention relates to 
Hindus and religious matters, it is expedient 
that the strict procedure laid down in the 
Code be followed. No Magistrate can be 
compelled to issue & process if he is not 
satisfied with the truth of a complaint,. and 
in passing the order I do, it must be clearly 
understood that my order does not contem- 
plate. any action under section 204 of the 
Code of Criminal Procedure unless the Ma- 
gistrate is satisfied as to the truth of the 
complaint. 

I set aside the order rejecting the complaint 
and I direct that the record now go to the 
Court of Mr. Norton,. Joint Magistrate of 
Allahabad.  . 

"The complainant has been examined. The 
Joint Magistrate wil now, if he wishes, 
further examine the complainant ahd, if he 
eonsiders it necessary, direch previous local 
investigation by any one of.the authorities 
mentioned. in section 202 of the’ Criminal 
Procedure Code. If after considering the 
examinations on the record of the complainant 
and considering the result of any investiga- 
tion which he may direct under section 202, 
there is in his judgment no sufficient ground 
for proceeding, he may dismiss the complaint; 
it is also open to him if he is of opinion that 
a prima facie case has been made out to 


proceed under section 204 of the Code of- 


Criminal Procedure. 
Application allowed, 


INDIAN CASES, 


(1974 


"7 


LOWER BURMA CHIEF COURT. 
Criminat Revision No. 101 or 1913. 
July 3, 1913. 

Present: —Mr. Justice Twomey. ' 
BANYUN AND OTBERS— APPLICANTS 
` versus 


EMPEROR— Opposite Party. . 

Penal Code (Act XLV of 1860), s. 188 — Disobedienco 
of order lawfully qpromulgated—Lani granted to one 
person—Trespasser building on land —Order directing 
trespasser to remove bwilding— Burma Land and 
Revenue Act (IT of 1876). 

An order directing persons other than the grantee 
of certain land to take certain order with buildings 
thereon is not authorised by the Burma Land and 
Revenue Act or the rules thereunder. 

Therefore, where land was granted to A. but was 
built on by B. the failure of B. to remove the 
building in obedience to an order, promulgated 
by the Deputy Commissioner, would not render him 
liable under section 188 of the Penal Code. 


Mr. Maung Pu, for the Applicants. 
JUDGMENT.—The applicants lately built 


zayais ona piece of land surrounding a 
certain ancient pagoda in the Insein District. 
But a grant of the land had already been 
granted by the Deputy Commissioner in 
1909 for the purpose of a Karen Christian 
burial ground. 

The Township Officer, by the Deputy 
Commissioner’s orders, directed the appli- 
cants to remove the zayat by a certain date 
and, as the applicants failed to comply, they 
were prosecuted under scction 188, Indian 
Penal Code, and fined Rs. 5 each. They 
have now applied in revision to this Court, : 
pleading, inter alia, that the Deputy Com- 
missioner and the Township Officer were 
not lawfully empowered to promulgate the 
order in question. 

lt does not appear from the Revenue pro- 
ceedings or from the convicting Magistrate’s 
judgment under what provision of law the 
Depuiy Commissioner conceived himself to 
be acting. Iam unable to find that there 
was any lawful authority for the order. 
The Land and Revenue Act and the rules 
framed under it do not appear to confer on 
Revenue Officers any power to deal with 
third parties who trespass on grant land, or 
who otherwise interfere with the grantee’s 
enjoyment thereof. So far as I can see, 
an order directing persons other than the 
granteé to take certain order with buildings 
on the land is not authorised by the Act 
or rules. 
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Furthermore, itis very doubtful whether 
the trial of the ten applicants jointly was 
lawful under Obapter XIX of the Code of 
Criminal Procedure. The case does not 
seem to me to fall under section 239. 

Notice of the present application was sent 
to the District Magistrate but no one has 
appeared in support of the convictions. 

On the above grounds, I set aside the 
convictions and sentences and direct that 
the fines paid by the applicants shall be 
refunded to them, 


- 


Oonuictions set aside. 





ALLAHABAD HIGH COURT. 
Ormar Revon No. 790 or 1913. 
September 22, 1913. 
Present; — Mr. Justice Ryves. 
INDAR AND OTHERS— APPLICANTS 
ver GUS * 


EMPEROR—OrrosrrE Party. 

Criminal Procedure Code (Act V of 1898), ss. 138, 
187, 140—Nwuisance, removal of—QComplainant first 
to produce evidence. - . 

In & proceeding under section 133 of the Criminal 
Procedure Code, before any order can be passed 
under section 140, the complainant, that is, the party 
who has set the Jaw in motion, must produce evi. 
dence and until this has been done the opposite party 
is not bound to produce evidence. : 

Hingu v. King-Emperor, à Ind. Cas. 482; 31 A. 453; 
10 Cr. L. J. 297; 6 A. L. J, 685, referred to. 


Criminalrevision against theorder of the 
Magistrate of Bulandshahar. 
Mr. P. D. Banerji, for the Applicants. 


Messrs. S. P. Ghose and E. Malcomson, for 


the Crown. . 
JUDGMENT.— This is an-applieation in 
revision to set aside an order absolute passed 
by a Magistrate under -section 140 of the 
Code of Criminal Procedure. 
ings originally arose out of a criminal case 
brought by one Holas Rai Patwari, against 
certain persons charging them with various 
offences. At the same time, Holas Rai filed 
a petition asking for an order under section 
133 of the Code of Criminal Prosedure. The 
dispute between the parties concerned a strip 
ofland. The Magistrate, while holding that 
the charge brought against the accused by 
Holas Rai was in the main false, neverthe- 
less convicted them of the offence of mis- 


chief in that they remcved some earth from . 
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a chabuira belonging to Holas Rai. This 
conviction was upheld by this Court, At the 
same time, the Magistrate disposed of the 
proceedings initiated under section 133 by 
an order which was set aside in revision 
by his Court, on the ground that the 
Magistrate bad not complied with the pro- 
visions of section 135, inasmuch a3 the 
application for the appointment of a Jury 
had been refused. This Court, therefore, 
sent back the proceedings to be disposed of 
according to law. On the case coming 
before the same Magistrate again, the 
opposite party showed cause but did not 
press for the appointment of a Jury. 
Thereupon, the Court asked the opposite 
party to produce their evidence. They 
declined todo so.” Thereupon, without any 
further evidence being recorded, the Magis- 


' trate made his order under section 133 


absolute under section 140, From this order, 
this application for revision is made and it 
is argued that the terms of section 137 are 
imperative, namely, that when cause has 
been shown, the Magistrate must take evi- 
derce in the matter asin a summons case; 
and a reference to section 244 indicates that 
in such a case the complainant first has to 
produce evidence. It is urged that in a 
prceeeding under section 133, before any 
order ean be passed under section 140, a 
complainast, that is, the party who has get 
the law in motion, haa.to produse evidence 
and that the opposite party is not bound 
fo produce evidence until this has been done. 
Reliance is placed on the case of Hingu v. 
Emperor (1). In my opinion, it is quite 
clear that the procedure of the Court below 
was not justified inlaw. Butat the same 
time, having regard to the fact that the one 
question which the Court ought to have had 
established by evidence, before calling on 
the other side to produce their rebutting 
evidence, was a question about which both 
parties have already given evidence in the 
criminal proceeding already referred to, and 
in which the very Court now seized of the 
case had come to a decision, which decision 
was upheld by the High Court. Although 
I think the procedure of the Magistrate was 
irregular, it would be really waste of time 
to send the case back, Under these cira 


(1) 3 Ind. Cas. 482; 6 A. L. J. 685; 31 A. 4583; 
10 Cr. L. J. 297. 
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cumstances, I decline to interfere, as 
substantial justice has undoubtedly been 
done. i reject this application, 


Petition dismissed. 


MADRAS HIGH COURT, 
CRIMINAL ÁPPEAL No. 353 or 1911, 
October 24, 1911. i 
Present:.—Mr. Justice Sundara Aiyar and 
Mr. Justice Spencer 
In re N. JALADU AND ANOTHER— PRISONERS 


— APPELLANTS 
FF Penal Code (Act XLV of 1860), ss. 90, 860 — Consent 


obtained by misrepresentation of intention—Misconcep- - 


lion of facti— Kidnapping- -Taking with consent —Subse- 
quent improper marriage of minor without consent— 
Evidence Act (I of 1872), s. 8, ill, (à). 

The offence of kidnapping consists in taking or en- 
ticing a minor out of the keeping of the lawful 
guardian of such minor without the consent of the 
guardian. Ifa minor is removed with the consent of 
‘the guardian and subsequently married improperly 
without the consent of the guardian such improper 
marriage would itself not amount to kidnapping. 

The expression "under a misconception of fact" in 
section 90 of the Penal Code is Þbroad enough to 
include all cases where the consent is obtained by 
misrepresentation; and the misrepresentation should 
be regarded as leading to a misconception of the facts 
with reference to which the consentis given. A 
misrepresentation as to the intehtion of a person in 
stating the object for which consent is asked isa 
misrepresentation of fact. 

Consent obtained by misrepresentation or fraud 
cannot bé availed of under the Penal Code to justify 
what otherwise would be an offence, 


Appeal against an order of the Acting 
Sessions Judge of the Nellore Division, in 
Sessions Case No. 8 of the Calendar for 
1911. 

Mr. P. R. Grant, for the Public Prosecutor. 

JUDGMENT.—In this case, the appel- 
lants have been convicted under section 366, 
Indian Penal Code, of the offence of kidnap- 
ping a girl (prosecution witness No. 1) of 
about ten years of age from the guardian- 
ship of her mother, prosecution witness No. 
2, with intent that she might be compelled 
io marry againsb her wil. The facts found 
by the lower Court are that the second 
accused, a relation of prosecution witnesses 
Nos. 1 and 2, asked prosecution witness 
No. 2 and prosecution witness No. 3, her 
(prosecution witness No. 2's) grandmother, 
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to send the girl for three days for Bogzkolusu 
(or present gathering at a festival) but 
really with the intention of disposing of the 
girl in marriage to the first accused without 
the consent of the girl and prosecution 
witness No. 2 and prosecution witness No. 3. 
Prosecution witness No. 3, the girl's great- 
grandmother, let her go. More than a week 
after the second accused had taken the girl 
to her village, she led her to another village 
on a false pretext. She then took her to a 
temple there, where the first accused was 
waiting, and there the girl was married to 
the first accused against her will. ' 

The defence was that the girl was taken 
and married to the firat accused with the 
consent of prosecution witness No. 2 and 
prosecution witness No. 3. 

We agree with the lower Court in holding 
that the evidence adduced on behalf of the 
defence is not worthy of credit and that 
no consent was given by either prosecution 
witness No. 2 or prosecution witness No. 3 
to the marriage. The Sessions Judge con- 
victed both the accused under section 366, 
Indian Penal Code. He held that “ if, ag 
alleged by the prosecution, prcsecution wibe 
ness No. 2 allowed second accused to take her 
only for Bogikolusu, and second accused took 
her and got her married in violation of her 
legal guardian’s authority, the offence of 
kidnapping is complete.” This statement 
ofthe law cannot be accepted as correct. 
The offence of kidnapping consists in taking 
or enticing a minor out of the keeping of 
the lawful guardian of such minor without 
the consent of such guardian. Ifa minor 
is taken with the consent of the guardian 
and subsequently married improperly with. 
out the consent of the guardian to any 
person, such improper marriage would not 
by itself amount to kidnapping. So far as 
the first accused is concerned, it was not 
alleged by the prosecution that he was a 
party to the taking away of the girl from 
the guardianship of prosecution witness 
No. 2 nor was it alleged that he took ber 
away from the custody of the second accused. 
The Sessions Judge finds that he “ acted 
in concert with her and assisted in the 
kidnapping." We dc not find any evidence 
that he instigated or aided her in the taking 
of prosecution witness No. 1 noris there any | 
charge or proof of conspiracy as regards 
this part of the transaction. There is no 


- whether’ in these circumstances 


La 
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evidence -that prior to the time of the 
marriage, the girl had been removed by the 
first accused from the custody of the second 
accused, who’ took her from prosection wit- 
nesses Nos. 2and 3. The offence charged 
has not been made ont against the first 
accused. His conviction cannot, therefore, 
be sustained. 

It remains to be considered whether the 
second accused is guilty under section 366 
or not. Prosecution witness No. 2 said that 
she refused to consent to the second accused 
taking the girl and that she had gone away 
from the house when she actually took her, 
but prosecution witness No. 8 does not 
corroborate her in this statement; and the 
girl, prosecution witness No. 1, clearly says 
that her mother, prosecution witness No. 2, 
sent her. We are of opinion on the eri- 
dence ilab prosecution witness No. 2 also 
consented to the girl going with the 
Second acensed. But it appears that the 
second accused obtained the consent of the 
girl’s guardian by falsely representing that 
the object of taking her was only to gather 
presents for a festival. The question . is, 
it can be 
said that the guardian gave her consent to 
the taking of the girl within the meaning 
of section 61, Indian Penal Code. Section 
90, Indian Penal Code provides: “ A consent 
is not such a consent as is intended by any 
section of this Code, if the consent is given 
by a person under fear of injury or under a 
misconception of fact, and’ if the person 
doing the act knows, or has reason to velieve, 
that the consent was given in consequence 
of such fear or misconception. " We are 
of opinfon that the expression '" under a 
misconception of fact "is broad enough to 
include all cases where the consent is 
obtained by  misrepresentation ; the misre- 
presentation should be regarded as leading 
to a misconception of the facts with reference 
to which the consent is given. In section 
8 of the Evidence Act, illustration (d), that 
a person has a certain intention is treated as 
a fact. So, here the fact about which 
the second and third prosecution witnesses 
were made to entertain a misconception was 
the fact that the second accused intended 
to get the girl married. In considering a 
similar statute, it was held in England in 


Reg. v. Hopkins (1), that a. consent obtained 
(1) (1842) Car. & M. 254. 
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by fraud would not be sufficient to justify 
the taking of a minor, See also Halsbury’s 
Laws of England, Volume 9, page 623. In 
Stephen's Digest of the Criminal Law of 
England (sixth Edition, page 217), the 
learned author says, with reference to the 
law relating to " Abduction of girls under 
sixteen " thus:— " If the consent of the 
person from whose possession the girl ig 
taken is obtained by fraud, the taking is 
deemed to be against the will of sucha 
person,” And he gives the following 
illustration No. (5): “ A. induces B. to 
permit his daughter, 0., to goaway by 
falsely pretending that he (4) will find 
a place for O. A. abducts O,” The illustra- 
tion is founded on the case of Reg. v, Hopkins 
(1), already referred to. Although in cases 
of contracts, a consent obtained by coercion 
or fraud is only voidable by the party 
affected by it, the effect of section 90, Indian 
Penal Code, is that such consent cannot, 
under the criminal law, be availed of to 
justify what would otherwise be an offence. 
The second accused must, therefore, be held 
to have removed the girl from the guardian- 
ship of prosecution witness No. 2 without 
her consent. i 

In the result, we confirm the conviction 
and sentence with respect to the second 
accused and” reverse the conviction of the 
first acsused and direct that he be set at 
liberty. 


OALCUTTA HIGH COURT. 
CRIMINAL APPEAL NO. 182 or 1913. 
April 28, 1918. 

Present: —Mr. Justice Imam And 
Mr. Justice Chapman. 

PULIN TANTI—AGcGUSED— APPELLANT 
ver$us 


HMPEROR—Opposirs Parry, 

Confession—Voluntary nature of confession asked at 
end of statement—Defect of form not altering 
character of confession—Part of confession if found 
false, whether confession to be rejected entirely—Cri. 
minal Procedure Code (Act V of 1898), s. 164. 

Where a Magistrate, instead of questioning the 
accused as to the voluntariness of a confession before 
recording the confession asked him after the confes. 
sion was recorded: 

Held, that the defect was merely one of form 
and did not alter the character of the confession, 
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If parts of the confession of an accused are found 
to be false, the entire confession need not be rejected. 

After the entire statement of a prisoner has been 
given in evidence, any part of it may be contradicted 
by the prosecution if they choose to do so, and then the 
whole testimony is left open for consideration precisely 
as in obher cases, where one parb of the evidence 
contradicts another. Even without such contradiction, 
it is not supposed thatal]l the parts of a confession are 
entitled to equal credit. If sufficient grounds exist, 
the part that charges the prisoner may be believed, 
while that which is in his favour may be rejected. 

Rez v. Higgins, (1829) 3 C, & P. 603; Rex v. Stepto, 
(1830) 4 C. & P. 397 and Rew v. Clewes, (1880) 4 
C. & P. 221, relied upon. 

Appeal against the order of the Sessions 
Judge of Bhagalpur, dated January 16, 1913. 

Mr. Akbari and Moulv? Khurshel Hossain, 
for the Appellant. 

Mr. Orr, (Deputy Legal Remembrancer), for 


the Crown, 


JU DGMENT.—The appellant, Palin Tanti, 
has been convicted by the Sessions Judge of 
Bhagalpore under sectin 302 of the Indian 
Penal ode, and sentenced to transportation 
for life for killing his brother's widow whom 
he had been keeping as his mistress. The 
assessors were of the opinion that the de- 
ceased had been murdered, but they found no 
proof that.the accused had caused her death. 

The facts of the case appear to be these:-- 

After the deceased became a widow, she 
went to live with her father, but after some 
time, she was brought back by the appellant 
to his house to live with him and his mother. 
Au intimacy between the two resulted iu 
her pregnancy, followed by bickerings and 
quarrels between the deceased on one side and 
the appellant and his mother on the other, 
An appeal by the woman to the villaga 
community led toa panchayat, at which the 
appellant acknowledged the paternity of the 
unborn child and agreed to maintain her. 
This, instead of removing the unpleasant. 
ness, accefituated it, since the mother realiz3d 
that the woman’s presence was the cause of 
her son not marryigg a wife in a regular 
way. On Sth November last, there had baen 
& quarrel between the deceased and the 
appellant when it is said he struck her, and 
the next morning was found the headless 
corpse of the woman lying between the rails 
on the railway line which passes the village 
Sahibnagar, the home of the accused. On 
information being received at Tildanga, a 
railway station, of the fact ofa corpse lying 
on the line, the Permanent Way Inspector, 
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D'Órnz, came to the spot at "m 8 A.X. on 
the th November. In the evening of the 
same day, the Railway Sub-Iospector of 
Police of Sahibganj went to the spot, and 
after doing the needful brought the accused to 
Tildauga, where he was kept for the night. 
The Sub.Inspector again went to the spot the 
next morning with the accused. The Perma- _ 
nent Way Inspector, D'Oruz, also went to 
the spot that morning. On the 3th November, 
the accused was sent by the Police to the 
Sub. Divisional Magistrate for his confession to 
be recorded. There he made a long statement 
in which, after relating justificatory grounds, 
he admitted having throttled the woman, 
severed her head from the body and then 
placed the headless trunk on the railway line 
to give the whole incident an appearance of 
suicide. At the inquiry, preparatory to com- 
mitment, the accused, when questioned, 
adhered tothe statement made in his confes- 
sion, At the trial in the Sessions Court, the 
accused retracted the confession and alleged in 
his written statement that the confession had 
been induced Ly torture. 

In thia Court, emphasis on behalf of the 
appellant is laid on, (7) the confession not 
being recorded properly, (či) its involuntary 
character and (37?) the confession having 
been retracted, the Judge ought not to 
have relied on it. 


We see no substance in the first objection, 
as the only defect pointed out is that the 
Magistrate, instead of asking the accused 
about the voluntary nature of the confession 
at the commencemant of the confessional 
statement, asked him at the end. That 
appears to us to ba merely a defect of . form 
that does not alter the character of tha cone 
fession. : 

There is nothing on the record to sapport 
the second objeocticn. 

In respect of the third objection, we have 
to see if the material statements in the con- 
fession are supported by independent and 
corroborative evidence. 

The defence is that the woman was run 
over by a train. This theory is obviously un- 
sastainable, and the witnesses, including the 
doctor and the railway men, are agreed that 
the woman was not run over by a 
railway train. We have carefully considered 
the evidenca regarding this theory of the 
defeuce aud have come to the conclusion that 
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the woman was murdered. The assessors also 
have agreed with the learned Judge in his 
view that the woman came by her death as 
the result of a murder. | : 
The theory of the woman being run over by 
a train having been disproved and murder 
being established, the previous history of 
the relations between the deceased woman 
and the appellant has a very relevant baar- 


ing on the charge against-him. His refusal to - 


maintain her, her appealing to the villagers 


against his conduot, the holding of a panchayat, 


her having become pregnant, his mother’s 
displeasure at the woman’s presence in the 
house, the frequent quarrels and biekerings 
between the man and woman euding in his 
having struck her on the 5th November, a 
day befire the body is discovered on the 
railway line, supply conjointly a sufficient 
motive for the murder. 

The statement of the accused in the confege 
sion that he had borrowed a hansua from his 
neighboar, Mahadeo, for the purpose of cutting 
the woman's throat, is borne out by the testi- 


mony of Mahadeo which affords an independent 


corroboration of a most material statement in 
the confession of the accused. 

The Permanent Way Inspector, D’Cruz, 
has deposed that on the morning of the 6th 
. November when he spoke to the accused, 
the latter told him that the woman bad been 
unfaithful to him. It has to be borne 
in mind that up to that-time, the Police had 
pot arrived.on the scene, aud no one can 
suggest that: some of the justiticatory 
statements made subsequently in the con- 
fession were made by the accused to D'Cruz 
under pressure. The learned Counsel for 
the appellant has pointed ont several state- 
ments in the confession that must be false, 
and, therefrom, he argues that the entire 
confession, including the admission of gailt, 
must also be false. We may point out 
that only such statements as embody the 
justification for the murder have been shown 
to be false, and it stands to reason that 
an accused person may well attempt 
io justify his act by setting out false reasons 
if the motive for his confession is not 
repentance of his sin. We are asked to 
hold that parts of the confession having been 
found to be false, thé entire confession should 
be rejected. This is too broad a proposition, 
to which we cannot accede. After the 
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entire statement of a prisoner has been given 
in evidence, any part of it may be, contradict- 
ed by the prosecution if they choose to do 80, 
and then the whole testimony is left open 
for consideration precisely as in other cases 
where one part of the evidence contradicts, 
another. Even without such contradiction 
if is not supposed that all the parts of a oon- 
fession are entitled to equal credit. If 
sufficient grounds exist, the part that charges 
the prisoner may be believed, while that 
which is in his favour may be rejected: see 
Rew v. Higgins (1), Rex v Steptoe (2), Rez 
v. Olewes (3). 

We find that the case for the prosecution 
is strongly supported by circumstances and 
there is independent corroboration of some 
of the most material statements of the con- . 
fession from the evidence of the prosecution, 
We believe that the confession was voluntari- 
ly made. The conviction of the appellant 
is upheld and the appeal is dismissed. 


; Appeal dismissed, 


(1) (1829) 3 C. & P. 603. 
(2) (1880) 40. & P. 897. 
(3) (1830) 4 C. & P. 221. 


ALLAHABAD HIGH COURT. 
Criminal Reviston No, 950 ór 1913. 
December 6, 1918. 
Present: —Mr. Justice Ry vei. 
RAM LOCHAN AND OTHERS—ÁPPLICANTS 
VETEUE 


EMPEROR —O»rorrrg Pantry. 

Criminal Procedure Oode (Act V of 1898), ss. 107 
145— Market —Chaudhrana dues— Profits of market = 
Dispute at Chaudhrana dues —Breach of peace, 

Certain Bantas and other dealers who attended 
a market to sell their goods appointed.one A. as 
chaudhry of the market to- regulate its business. 
They agreed to remunerate him for his services by 
allowing him to collecb two pice per head of cattle 
brought into the market laden with articles for sale. 
The payment to the chaudhry was purely voluntary, 
and was in no way connected with the ordinary rents 
and profits of the market and was not the perquisite 
of the zemindar, but was a personal matter between 
the Banias and the chaudhry. A dispute arose ns re- 
gards the collection of the dues, between A. and the 
servants of the zemindar on whose land the market 
was held; 

Held, (1) that the dispute did not relate to the 
profits of a market within the meaning of section 145 
Oriminal Procedure Code; 
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(2). that section 145 was nob intended to meet a 
case like this; and 


(3) that section 107 was the appropriate section to 
take proceedings under, in the cise of the dispute. 


Criminal revision against an order of the 
Magistrate of Azamgarh. 

Mr. Satya Ohandra Mukerjz, for the Appel- 
lant. 

The Government Advocate and Mr. S:tal 
Prasad Ghese, for the Crown. 

JUDGMENT.—This is an application iu 
revision from an order purporting to have 
been passed under section 145 of the Code 
of Criminal Procedure by the Sub. Divisional 
Magistrate of Azamgarh, dated the 3rd of 
July 1918. The facts of this case are 
somewhat peculiar and,so faras I know, 
are not covered by any of the very numerous 
' rulings which have been reported under 
the section. There isa market in the town 
of Kopaganj in the Districtof Azamgarh on 
land which belongs to Musammat Dhan 
Debi, a lady who resides in Benares. The 
Police reported to the Sub-Divisional Magis- 
trate that a breach of the peace was likely to 
take place between some of the servants of 
Musammat Dhan Debi and one Rameswar, 
who had been appointed chaudhry of the 
market, about the coilection of certain dues. 
The Magistrate instituted proceedings under 
section 107. He examined the Sub-Inspector 
as a witness and, on that officer deposing 
that the servants of Musammat Dhan Debi 
claimed to collect these dues as part of the 
zemindari of their mistress, came to the 
conclusion that the case “could not 
appropriately be proceeded with under section 
107 of the Criminal Procedure Code” and 
. that “there was no alternative but to cancel 
the order passed under section 107, Oriminal 
Procedure Code, and to proceed under section 
145." Fresh notices in the terms of section 
145 were drawn up and Ram Lochan, Chandar 
Rai, Rupa and Gopi - (the servants of the 
lady) were served with notice as one party 
and Raméswar was served with notice as 
the other party. The learned Magistrate 
intentionally, he says, omitted to make 
‘Musammat Dhan Debi a party to the pro- 
ceedings, firstly, because she was a lady of 
respectable position and “it would be 
scandalous to make her figure as a party to a 
criminal proceeding,’ and secondly, as she 
lives in Benares it is very probable that she 
knew nothing whatever about what was 
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goingon inthe market at Kopaganj.” Having 
these two parties before him, the Magistrate 
took their evidence and found that Rameswar 
had been appointed by the Bantas and other 
dealers in Kopaganj to act as chaudhry and 
that these persons agreed to pay him at the 
rate of two pice per head of cattle brought to 
the market laden with articles for sale. The 


. servants of Mustmmat Dhan Debi, he found, 


were ‘ambitious to stop him and enjoy the 
dues themselves.” He went on to find that 
preparations .had been made to cause a 
breach of the peace and he accordingly came 
to the conelusion that Rameswar was in 
possession of the disputed market dues, that 
is, two pice in the rupee and his order , 
ran; — Rameswar is in possession of , the 
market dues as chaudhry and that Ram 
Lochan, Chandar Rai, Rupa, and Gopi should 
not disturb hia possession unless he is evicted 
therefrom in due course of law.” 


In revision before me, itis urged that. 
this order is bad for want of jurisdie- 
tion on .three grounds:—Firstly, that the 
Magistrate, having taken action under section 
107 of the Code of Criminal Procedure, had 
no jurisdiction subsequently to cancel that , 
order aud take proceedings under section 1-45. 
In my opinion, this objection has no force, 


"provided that the proceedings are otherwise 


justified under the section. It is next 
objected that the subject-matter in dispute 
was not one within the purview of the section 
and, thirdly, that in any event the proper 
parties were not before the Court. The 
dispute in this case admittedly does not 
concern any tangible immoveable property. 
It can only come within the scope of the 
section if clause Z of section 145 covers the 
case. Land is said to include ‘markets’ and 
"the rents or profits of any such property.” 
I think it would be unduly stretching the 
definition to make it cover this case. There 
is no dispute in this case to the land or to 
the market. Both admittedly belong to 
Musammat Dhan Debi. What her rents 
and other rightfal profits from this market 
may be, is also not in disptte. Acoord- 
ing to the finding of the Magistrate, 
the Ban:as and other persons, who come to 
the market to sell their goods there, appointed 
Rameswar chaudhry of the market, an office 
which imposed on him certain duties such as 
rezulating the business of the market and so 
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forth. They agreed to remunerate him for 
his services by allowing him tə collect two 
pice per head of eattle brought into the 
market laden with articles for sale. This 
payment to Rameswar apparently was purely 
voluntary on their part and wasin no way 
connected with the ordinary rents and profits 
of the market and was nob a -perquisite of 
the" Zemindar, but was a personal matter 
between the Bantas and the chaudhar. 
Instead, however, of paying him a fixed sum 
out of their pockets, they allowed bim to 
collect his remuneration as stated. The 
servants of Musammat Dhan Debi, who were 
employed by her to collect her legitimate 
rents and profits, sought to deprivs Rameswar 
of this source of his income and, as the Court 
finds, wished to enjoy it themselves, and 
apparently withoutany justification. It seems 
to me, therefore, that the dispute in this 


case did not relate to the "profits" of a 


market within the meaning of the section, 
As to the third objection, it:seems to me that 


if there was any truth in the statements of 


these servants of Musammat Dhan Debi that 
they were acting in the interests and for the 
benefit of Musammat Dhan Debi, then she 
must be deemed "a party concerned in the 
dispute" and as such was à necessary pariy 
to these proceedings, Ifshe had been made 
a party, she would either have supported the 
action of her servants, and in that case she 
certainly had a right to be heard aud in fact 
was a nesessary party. If, on the othar hand, 
she had repudiated the action of her servants 
88 being beyond the scope of their authority 
(as indeed their action was as found by the 
. Court), then in all probability she could put 
a stop to their illegal behaviour for the 
future and no further orders of the Court 
would have been necessary. 

As it is, the order of the Court secures no 
permanent result. It isa personal order 
binding four individual servants of the lady. If 
she is really desirous of obtaining the dues 
now paid to Rameshwar, allshe has to do 
is to re-place these individuals by others 
who willnot be bound by the order and the 
whole trouble will begin again. 

If, on the other hand, the finding had been 
against Rameshwar, all that he need have 
done, was to get a substitute appointed in 
his stead and so proceedings might goon 
ad infinitum, 
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In my opinion, section 145 was not 
intended to meeta case precisely like this 
one, and onthe second ground taken, I set 
aside the order as being one without 
jurisdiction under that section. 

In my opinion, rection 107, Criminal Pro. 
cedure Code, was the appropriate section, 
and it will be open to the Court to take pro- 
esedings under that section, if it is of opinion 
that such action is called for, 

Application allowed. 
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MADRAS HIGH COURT. . 
Criminal Raviston Case No, 335 or 1901. 
Criminar Revision PETITION No, 224 or 


September 20,1901. ` 
Present;—Sir Arnold White, Kr., Chief 
Justice, and Mr. Justice Bhashyam Iyengar. 

In re MOHAMED KASIM—Acousep— 


PETITIONER 

Criminul Procedure Code (Act V of 1898), s. 203— 
Cross-examination, resei ving of — Right not conferred on 
the accused by law. 

Reserving cross-examination is not a right con. 
ferred upon the accused by section 208, paragraph 2 
of the Code of Criminal Procedure and an order 
refusing to grant leave to the accused to reserve his 
cross-examination is nob open to revision, 


Petition, under sections 435 and 439 of 
the Criminal Procedure Code, and 924 & 
25 Victoria Chapter 104, section 15, 
praying the High Court to revise the 
preceedings and orders of the Special 
Assistant Magistrate, Ist Class, Satur 
dated 31st August and 4th September 
1901, in Preliminary Register Case No, 3 
of 1901. 

Mr. Brown, for the Petitioner. 

ORDER. 


Waits, C.'J.— This is an application to 
revise two orders made by the Special 
Assistant Magistrate, first Class, of Satur. 
In substance, the two orders are refusals 


‘to grant leave to the acoused to regerve 


the cross examination of the witnesses for 
the prosecution. The application has been 
based on two grounds. It has been urged 
first that the acoused as of right was 
entitled to leave to reserve the crogg- 
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examination of the witnesses, until after 
the examination-in-chief of all tha 
prosecation witnesses. It has also been 
urged that, if he was not entitled to the 
order as of right, the Magistrate, in the 
exercise of his discretion, 
made the order asked for and the Magis- 
trate has failed to exercise a judicial 
‘discretion in dealing with the matter. 
With regard to the first contention, the 
right, if it exists at all, has to be extracted 
from section 208 of the Code of Criminal 


Procedure. Paragraph 2 of that section is 
really the only portion of the  sec'ion 
which is material. Paragraph 2 says: 


“The accused shall be at liberty- t» cross- 
examine the witnesses for the prosecution, 
and in such case the prosecution may 
re examine them.” To my mind, it is 
impossible to coustrue that section as 
conferring upon an accused the right, if 
he thinks ft, to ask for an order and to 


have an order made that the cross- 
examination of the witnesses for the 
prosecution may be reserved until after 


all the prosecution witnesses have been 
examined-in- chief. 

With regard to the contention that the 
learned Magistrate ought to have exercised 
his discretion by making the order asked 
for, it is at any” rate doubtful to my 
mind whether he had any discretion in 
the matter at all. No doubt, the practice 
obtains of reserving  oross-examination,. 
Probably the trae view is that, if pur- 
porting to exercise a discretion, he had 
wade anorder giving leave to ressrve the 
cross-examination of the witnesses for the 
prosecution, it would have amounted to 
nothing more than an irregularity which 
would not have had the effect of vitiatiug 
the proceedings. But assuming that he 
had the discretion in the matter, I certain- 
ly am not prepared to say that he 
exercised his discretion wrongly or per- 
versely by refusing to make the order 
asked for. 

For these reasons, I think both the 
petitions ought to be dismissed. 

BnuasHYAM IYENGAR, J.—Í1 concur. 

Petitions dismissed, 
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MADRAS HIGH COURT. 
ORIMINAL Revistoy Casa No. 521 or 1913. 
Carman Revistov Petirion No. 421 or 
1918. 

December 17, 1913. 

Present; —Mr. Justica Sankaran Nair and 
Mr. Justice Ayling. 
ARUMUGA MUDALI AND ANOTHER — 
PETITIONERS 
versus 
S. E. KOO. PERUMALSWAMY CHETTY 
AND OTHERS — HU E3PONDENTS., 

Criminal Procedure Code (Act V of 1898), s. 144— 
Urgent orders in case of danger of breach of peace— 
Force at disposal of Magistrate insufficient — Procession 

a luxury. 

Where a Magistrate apprehends, that, with the 
force ab his disposal, he cannot preventa breach of 
the peace, he has jurisdiction to pass a temporary 
order under section 144 of the Code of Criminal 
Procedure stopping a procession. 

The fact that a procession is a luxury, is not a 
oe ground for passing an order under section 
Iti. 

Petition, under sections 485 and 439 of 
the Code of Oriminal Procedure, 1898, pray- 
ing thə High Court to revise the order 
of the Sub-Divisional Ist Class Magistrate 
of Sankeri Division, in Miscellaneous Case 
No. 9 of 1913. 

Mr. T, M. Krishnasawmy Adyar, 
Petitioners. 

Mr. K. Jagannitha Atyar, for the Respond- 
ents. i i 

Mr. J. O. Adam, (Public 
the Government. 

ORDER.—The Magistrate in the course 
of a lonz judgment assigns two reasons for 
his order: (1) that the annual procession 
desired by the Kaikolars is of the nature of a 
luxury and not a necessity, (2) that it cannot 
be allowed withoat grave danger of a breach 
of the peace, with the force at ihe Magis- 
trate’s disposal. ‘The first is.no ground for 
passing the order. The second is a good 
ground for passing a temporary order under 
section 144 of the Criminal Procedure Code, 
and we cannot say that this order is passed 
without jarisdiction and, therefore, we de- 
cline to interfere. 


for the 


Prosecutor), for 


Tetition rejected. 
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CALOUTTA HIGH COURT. 
Criminar Rererexce No 17 0719138. 
August 6, 1913. 
Present: —Justice Sir Ashutosh Mookerjee, 
Kr., and Mr, Justice Beachcroft. 
EMPEROR-— PROSECUTOR 
versus | 


TARA PADA NASKAR —AcocasED. 
Jury, opinion of—Criminal Procedure Code (Act V 
of 1898), s. 807 ci. (c) —Judge differing from verdict 
of Jury, whether bound to ascertain grounds of 
verdict. 
The expression "opinions of the Sessions Judge and 


of the Jury" in section 307 clause (c) of the Criminal | 


Procedure Code is equivalent to “opinion of the 
Sessions Judge and verdict of the Jury." 

Emperor v. Ohellan, 23 M. 91; 3 Or. L, J. 371, 
dissented from. 

Emperor v. Annada Charan Thakur, 2 Ind. Cas. 497; 
18 OC. W. N. 757; 9 €. L. J. 638; 36 C. 629; 10 Cr. L. 
J. 32, referred to. 

The omission to ascertain from the Jurors the 
grounds for their verdict would not vitiate a reference 
to the High Court. 

Reference under section 307 of the Code 
of Criminal Procedure. 

Babus Manmatha -Nath Mukherji, Heramba 
Ohandra Guha and Nirmal Chandra Ohunder, 
for the Accused. 

Mr. Orr, for the Crown. A 

JUDGMENT.—This is a reference under 


section 307 of the Code of Criminal Pro- ` 


cedure. The accused, Tarapada Naskar, was 
charged with au offence punisaabla under 
section 302 of the Indian Penal Code in that 
he committed murder by intentionally 
causing the death of one Jahar Ali. He 
was tried along with his brother, Mannoo 
. Naskar who was charged with an cffence 
punishable under, sections 802 and 114 of the 
Indian Penal Code. The Jury returned a 
unanimous verdict of not guilty. The Ses- 
sions Jadge, with some hesitation, accepted 
the verdict in respect to Mannoo Naskar and 
acquitted him. 
Naskar, the Sessions Judge has made this 
reference, as he has not been able to agree 
with the verdict of the Jury and asin his 
opinion the reference is necessary for the 
ends of justice. l 

A preliminary objection has been taken, on 
behalf of the accused, that the reference is 
not in order, inasmuch as the Sessions Judge 
did not ascertain the opinton of the Jurors. 
In support of this contention, reference has 
been made to the judgment of Mr. Justice 


Davies in the case of Emperor v, Ohellan (1) 
(1) 29 M. 91; 3 Or, L. J. 311. ii 
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But as regards Tarapada 
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and to the decision of this Court in the case 
of Emperor v. Annada Oharan Thakur (2). 


The first sub-section of section 307 lays 
down that if in a case tried before the Court 
of Session anda Jury, the Judge disagrees 
with the verdict of the Jurors or of a majority 
of them, on all or any of the charges on 
which the accused has been tried, and ig 
clearly of opinion that it is necessary for the 
ends of justice to submit the case to the 
High Court, he shall submit the case accord- 
ingly, recording the grounds of his opinion, 
and when the verdict is one of acquittal, 
stating the offence which he considers to 
have been committed. Sub section (3) then ` 
provides that in dealing with the case s) 
submitted, the High Court may exercise any 
of the powers which it may exercise on an 
appeal, and subject thereto, it shall, after 
considering the entire evidence and after 
giving due weight to the opinions of the 
Sessions Judge and the Jury, acquit or cone 
vict the accused of any offence of which the 
Jury could have convicted him upon the 
charge framed und placed before it; and, if 
ib convicts him, may pass such sentence as 
might have been passed by the Court of 
Session. 


It has been argued on behalf of the accused 
that in order that the High Court may pro. 
perly discharge its duties under sub-sec- 
tion (3) of section 307, the opinion of the 
Jurors must be ascertained, and that such 
opinion is distinct from the verdict of the 
Jarors or of a majority of the Jurors as men- 
tioned in sub-section (1) of section 307. The 
reasons in favour of this argument are put 
forward most strongly in the Opinion of 
Mr. Justice Davies to which reference has 
been made. The duty of the High Court 
under sub-section 3 of section 307 of the 
Criminal Procedure Code “is not only to 
consider the entire evidence, but also to give 
due weight to the opinions of the Sessions 
Judge and of the Jury. The opinions of the 
Jury cannot mean their verdict, for that ig 
not & mere opinion nor is it styled as stich 
as the opinions of Assessors are. The verdict 
is a final judgment by the Jury as tu the. 
guilt or otherwise of the persons charged 
before them, and it is binding on the Judge 
while opinions’ are not so. Besides, it is 


(2) 2 Ind. Cas. 497; 36 C. 629; 9 C. L, J. 638; 
W. N. 757; 10 Cr, L, J. 32. 4 ; 18 C, 
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obvious from the provisions of the Code that 
the opinions of the Jary referred to in clause 
(3) of section 307 are to be on the same par 
as those of the Judge, that is, opinions given 
after the verdict, for the Jury are not enabled 
to pass opinions before their verdict. 16 is 
not until after the verdict is delivered and 
the Judge disapproves of it, that the Jury’s 
opinions are required for submission to thia 
Court to be considered along with the Jadge’s 
opinions.” With all respect, we are not pre- 
pared to accept this view of seotion 307, and 
in our opinion, the expression "opinion of 
the Sessions Judge and of the Jury" is 
equivalent to "opinion of the Sessions Judge 
and verdict of the Jury." No doubt, as 
pointed out by this Court in the case of 
Emperor v. Annada Oharan Thakur (2), after 
the Jury have returned their verdict, and 
after the Judge has stated that he will not 
accept the verdict, ib may be desirable to 
ascertain the grounds of their verdict. But 
it must be remembered that there is no 


express provision in the Code for ascertaining . 


the opinion of the Jury. Itis further worthy 
of note that in.the case of Emperor v. Annada 
Charan Thakur (2), the learned Judges stated 
that they were not prepared to hold that the 
omission to ascertain from the Jurors the 
grounds for their verdict would vitiate the 
reference. We may add that if the conten- 
tion of the accused were accepted, practical 
difficulties of a grave character might arise. 
The Judge would have, in that view, to 
ascertain the opinion of each individual Juror 
in respect of each of the various points which 
might arise in a case aud the result might be 
divergent reasons assigned by five differant 
persons upon each of the points for coasidera- 
tion, Such a collection of diverse opinions 
can hardly be expected to be of any real 
assistance to this Court. We hold accord- 
ingly that the reference before us is in order, 

As regards the merits of the case, we feel 
no doubt whatever that the accused Tarapada 
did cause the injuries to Jahar Ali, of which 
he ultimately died. This view is amply 
supported by the testimony of eye witnesses, 
as also by two statements mude by the de- 
ceased, one immediately after the occurrence, 
and, the other, on the day following anda 
few hours before his death. The occurrence 
took place in broad day-light on the afternoon 
of the 18th April last. Witnesses, whom 
there ig no reason to distrust, state that they 
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saw the accused Tarapada Naskar stab the 
deceased Jahar Ali: with a knife. On his 
way to the hospital, Jahar Ali stated that he 
had been stabbed by Tarapada; and on the 
following day, when his dying declaration was 
recorded, he repeated that statement. But 
it has been urged that the witnesses examined 
on the side of the prosecution have not dis- 
closed the manner in which the occurrence 
happened, and that they have given an 
untrue account of the origin of the quarrel. 
It may be conceded that some of the state- 
ments made by witnesses examined on behalf 
of the prosecution are open to comment. 
Yet, in our opinion, there is a substratum of 
truth in that evidence, and as already stated 
we feel no doubt that the accused caused 
those injuries to Jahar Ali which led to his 
death. At the same time, we are not pre- 
pared to hold that the accused should be 
convicted under section 302 of the Indian 
Penal Code. Immediately after the ocour- 
rence, the brother of the accused gave inform- 
ation to the Police and described what had 
happened. According to his statement, he 
saw one Alia Khan on the top of their cocoanut 
tree and Bakar Khan and Jahar Ali, the 
deceased, standing under the tree. The 
result was that there was a quarrel and the 
present accused, as the evidence on the side 


_of the prosecution shows, stabbed Jahar Ali. 


In view of this circumstance and also in view 
of the fact that the accused is only 17 years 
of age, we think thata comparatively light 
sentence may be passed. 


The result is that we set aside the verdict 
of the Jury as regards the accused Tarapada 
Naskar, convict him under section 304 of the 
Tadian Penal Code, and sentence him to 
rigorous imprisonment for six years, 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Ormsa Revision No. 190 or 1913. 
October 6, 19183. 
Present; —Mr. Hallifax, A. J. C. 
ABDUL HUSHN—Appuicant 
versus 
EMPEROR—R&8PONDENT, 

Oriminal Procedure Code (Act V of 1898), ss. 439, 
476, 195—Revision—Order for prosecution --Inter- 
ference-—Jurisdiction. 

The High Oourt has power in revision to set aside 
an order for prosecution under section 476, Criminal 
Procedure Code. 

. Hranholi Athan v. Emperor, 26 M. 98; 2 Weir 576; In 
the matter of the petition of Bhup Kunwar, 26 A. 49; 
A. W. N. (1904) 15; 1 Cr. L. J. 73, dissented from, 

In re Ottupura Narayan Somayajipad, 3 Ind. Cas. 934; 
38 M, 48; 6 M. L. T 327; 19 M. L. J. 766; 10 Cr. L. J. 
420; Shankar: Rao v. Shaik Daud, 4 N. L. R. 140; 8 Cr. 
L. J. 361; Jadunandan Singh v. Emperor, 4 Ind. Cas. 
710; 37 C. 250; 10 C. L. J. 564; 14 C. W. N. 830; 11 
Cr. L. J. 37; In the matter of Alamdar Husain, 28 A. 
249; In re Bal Gangadhar Tildk, 26 B. 785; 4 Bom, L. 
R. 618, relied upon. 

But the High Court ought not to interfere in 
revision merely on the ground that it disagrees with 
the opinion of the lower Court, but only when it 
appears that the lower Court has acted ou merely 
fancifal grounds, on grounds so empty, so obviously 
wrong that ib could not be said to have formied a 
serious judicial opinion. 

In the matter of Alamdar Husain, 23 A, 249, relied 
upon, 

Section 476 only requires that there must be a 
reasonable prospect of 7a conviction. It is not 
necessary for the Magistrate, before ordering prose- 
cution, to try the whole case and be absolutely salis- 
fied that the acoused cannot by any possibility escape 
a conviction, 

- Sections 195 and 476, Criminal Procedure Code, 
compared and commented upon. 


Criminal revision against the order of 


'- the Sub-Divisional Magistrate, Hoshangabad, 


dated the 156h August, 1913, 
Mr. F. W. Dillon, for the Applicant. 
Mr. G. P. Dick, for the Opposite Party. 


JUDGMENT.— The Sub-Divisional Magis- 
trate of Hoshangabad on the 15th of August 
1918, passed an order, under section 476 
of the Criminal Procedure Code, against 
‘Abdul Husen Bohra, which the latter now 
seeks to have set aside in revision. 
Throughout his order, the learned Magistrate 
speaks of “sanctioning” the ‘prosecution, 
though it is olear that he acted, and 
knew that he was acting, under section 
476, in which the word “sanction” does not 
occur, This confusing of section 476 with 
the four last sub-sections of section 195 of 


the Oriminal Procedure Code is lamentably 
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common, and frequently leads to more 
serious mistakes than & mere misuse of 
terms, which is the extent of the mischief 
here. Ib is mainly due to what I have 
always regarded as the misplacing of sec- 
tion 476 in the Code. Section 195 (1) 
lays down that no Court shall take 
cognisance of certain offences “except with 
the previous sanction, or on the complaint,” 
of certain public servants or certain Courts. 
It.is not necessary to prescribe any pro- 
cedure for the granting of sanction or the 
making of & complaint by a public servant, 
and nothing more is said aboutthat. The 
second and third sub-sections are merely ex- 
planatory of the first. 


There remain then two heads of the 
subject to be dealt, the granting of sanction 
by a Court and the making of a complaint 
by a Court. The former is fully treated iu 
the last four sub-sections of section 195, and 
it would certainly be a more convenient and 
logical arrangement if the second main 
head of the subject were discussed in fol. 
lowing sub-divisions of the same section. 
It appears instead in section 476 which is one 
of a somewhat miscellaneous collection, of 
sections dealing with proceedings in case 
of certain offences affecting the administra- 
tion of justice. The confusion that so often 
arises on this sabject would disappear if 
Magistrates would regard the first three sub- 
sections of section 195, the last four sub-sec- 
tions of section 195 and the two sub-sections 
of section 476 as the three sub-divisions of 
one section, the first laying down the two 
main subjects to be dealt with, sanctions 
and complaints, the second dealing with 
sanctions and the third with complaints, 

For the Crown, it is objected in the first 
place that this Court has no power to interfere 
in revision with an order passed under section 
476 of the Criminal Procedure Code, because 
it is a complaint. The authorities quoted 
are the Madras case of Hranhol Athan v. 
Kung-Hmperor (1) and the Allahabad case of 
In the matter of the petition of Bhup Kunwar 
(2), In the former case, ib was held 
that an order under section 476 ‘ig’ 
itself a complaint and, therefore, cannot be 
revised. This was overruled by a Full Bench 
of the same Court in In re Oftupura 


26 M. 98; 2 Weir 576. 
©, 06 A. 249; A. W. N. (1904) 15; 1 Cx. L, J. 78. 
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Narayanan Somazajipad (3), and the view 
expressed was also dissented from by all 
the Judges inthe case of In the matter of the 
petition of Bhup Kunwar (2). There Stanley, 
C. J., and Blair, J., held that the High Court 
cannot interfere in revision under the 
Criminal Procedure Cede with an order 
passed by a Civil or Revenue Court, but 
apparently agreed that it could interfere 
with such an order passed by a Oriminal 
Court. Mr. Justice Banerji held that it 
could be revised, whatever Court it was 
passed by, and that view has been held by 
this Court in Shankar Rao v. Shaik Daud (4). 
There is abundant authority of all the 
other High Courts to the same effect, and 
I should not have thought the matter 
was open to question. I need only mention 
the Calcutta ruling of Jadunandan Singh 
v. Emperor (5), the Allahabad case of In the 
matter of Alamdar Husain (6) and In re Bal 
Gangadhar Tilak (7) from Bombay. 

It has, however, to be remembered that 
the jarisdiction I am now asked to exercise is 
& revisional, not an appellate jurisdiction. 
The Criminal Procedure Code allows an 
appeal against an order granting sanction to 
prosecute passed under section 195 but 
not against an order that a prosecution shall 
be instituted passed under sections 195 and 
476 and the distinction must be taken to 
be, intentional and to have a meaning, The 
principles which must guide the Court in 
dealing with an application of this nature 
were well and clearly laid down by Strachey, 
O. J., in In the matter of Alamdar Husain (5). 
Speaking of the order of a Collector, the 
learned Chief Justice said: — The condition of 
his acting under section 476 is his forming 
the opinion tbat there was ground for inquir- 
ing into any offence referred to in section 195. 
The test is his opinion, and not the 
opinion of any superior Court; and if he 
has formed a real opinion to the effect 
stated, he has power to act under the 
section, and he commits no error or- irregu- 
larity in doing so, even though another 
Court may think the opinion erroneous. 
I say, if he forms a real opinion, because, no 


doubt, if a case arose in which the Court 

(3) 3 Ind. Cas. 934; 38 M. 48; 6 M. L. T. 327; 19 
M. L. J. 766; 10 Cr. L. J. 420. 

(4) 4 N. L. R. 140; 8 Cr. L J. 881. 

(8) 4 Ind Cas. 710; 37 C. 250; 10 C. L. J. 664; 14 
O. W. N. 330; 11 Cr. L. J. 37, 

(6) 23 A. 249. 

(7) 26 B. 785; 4 Bom.L. R. 618 
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acted on merely fanciful grounds, on grounds 
so empty, so obviously wrong that it could 
not be said to have formed a serious jadicial 
opinion at all, then this Court would prob: 
ably hold in revision that there had been 
no such action as section 476 contemplates. 
The opinion spoken of by section 476, no doubt, 
is a judicial opinion founded on evidence. If 
such an opinion has been formed, this Court 
ought not in revision to interfere merely on 
the ground fhat it disagrees with it: the 
case must go on." 

In the present case, the applicant Abdul 
Husen Bohra appeared as a witness for the 
defence in a case in which one Ram Prasad : 
was eventually convicted of having forged a 
certain document on the 10th of November 
1912. Abdul Husen then stated that he had 
seen the document about ten days before 
Diwali, that is to say, about 30th of October. 
He was careful not to say that he was 2ertain 
the document he saw was identical with the 
one shown to him in Court, but be described 
ib as exactly similar in all :details. The 
Magistrate who tried the forgery case, very 
thoroughly and carefully, has now, after a 
full consideration of the matter, formed and 
expressed an opinion that Abdul Husen’s 
statement was entirely and intentionally false 
and that there is a reasonable probability of 
his being convicted of perjury. Even if I 
disagreed with that opinion, I should be 
unable to set aside the order based upon if. 
But I donot. Two matters have been urged by 
the learned Counsel for the applicant as show- 
ing conclusively that the progecution cannot 
possibly end in a conviction. One is that it 
is quite possible that Ram Prasad went round 
before the 10th of November showing the 
applicant and other people of position a 
document exactly similar to that which he 
subsequently forged, by way of creating 
evidence, of what is commonly known as 
peshbandi, It is pointed out that Ram 
Prasad was in possession of another piece of 
paper similar to that on which the forged 
document was written at his arrest, and had 
had ample opportunity of obtaining many 
other similar pieces of paper before, and that 
there may well have been previous experi- 
ments, less satisfactory than that of the 10th 
of November, one of which was shown to 
Abdul Husen and others. 


That this is not a very probable hypothesis 
is shown by the fact that it was never even 
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suggested to the Magistrate when the appli- 
cant was called upon to show cause why he 
should not be prosecuted. There are many 
arguments both for and against it, and all 
I need say at present is that the hypothesis 
18 not so highly probable that it must neces- 
sarily be accepted at the trial of the appli- 
cant. It is reasonably probable that its 
possibility may be completely disproved, and 
that is all that is required to justify the 
prosecution, The other argument advanced 
18 that no motive has been suggested in the 
applicant or any of the other persons of 
wealth and position for committing perjury 
in the defence of a person in the position of 
Ram Prasad. It'is quite possible the motive 
18 not far to seek, but want of proof of motive 
cannot of itself defeat a charge. 
; Finally, I must point out that section 476 
requires the Magistrate to form an opinion 
that there is ground for inquiring into any 
offence referred to in section 195." This 
has been righily and fairly interpreted to 
mean that there must be a reasonable pros- 
pect of a conviction, because without that 
there could not be ground for another Magis- 
trate to waste his time in holding the inquiry. 
But the section does not say that before a 
Magistrate orders a prosecution he must try 


the whole case and be absolutely satisfied ' 


that the accused cannot by any possibility 
escape a” conviction. The application for 
revision is rejected, 

Application rejected. 





CALCUTTA HIGH COURT. 
Catminan ÁrPEAL No. 569 or 1913. 
September 1, 1913. 
Present:-—Justice Sir Ashutosh Mookerjee, 
: Kr., and Mr. Justice Beachoroft. 

C. H. BOOTH-—AocUSED——A PPELLANT 


versus 


EM PERO R— PRrosngUTOR. 

Evidence —Letter written by accused, self-dissarving— 
Evidence against accused— Letter not necessary to be 
signed—Admissible though intercepted —Importation of 
excisable article—Seizure by Customs Authorities— Whe- 
ther article imported into Bengal—Bengal Eucise Act 
Ur 1909 B. C.), ss. 46, 61—Hvidence Act (I of 1872), 
8. 11. - 

A letter written by an accused person, when self- 
disserving, is prima facie evidence against him, if it 
relates distinctly to a relevant point; ib is not. neces- 
sary that it should be signed: it is enough if it is 
traced to the writer, and is admissible, though it was 
intercepted or Burreptitiously detained and opened. 

Rez, v, Derrington, (1826) 2 C.& P. 418 and Reg. v 
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Cooper, (1875) 1 Q. B. D. 19; 45 L, J. M, C. 15; 33 L. 


T. 754; 24 W. R. 279; 13 Cox. C. C. 128, relied upon. 
A cablegram, purporting to be from one QC. in 
Calcutta, was sent to P.in London. On the receipt 
of the cablegram and expressly referring to it P. 
posted a reply to B. in Calcutta: . 
Held, that P.’s reply to B. would be a relevant fact 
under section 11 of the Evidence Act and cogent 


. evidence to show that B. was the sender of the cable- 


Tam. 
à Though an article may actually be within ihe 
geographical limits of Bengal, ib cannot be said to 
have been brought into Bengal, ifit was intercepted 
atthe Customs House. 

Consequently, where the accused illicitly imported 
cocaine which was seized by the Customs Authorities 
in Calentia and was never delivered to him: 

Held, that the accused was Hable to be convicted of 
an attempt to commit the offence of importation 
under section 61 read with section 46 of the Bengal 
Excise Act and not of an offence nnder section 46 of 
the Bengal Baciro Act of actually'importing cocaine 
into Bengal illegally. 

Criminal appeal against the order of the 
Second Presidency Magistrate of Calcutta. 
See the case of Kali Oharan Mukherjee v. 
Emperor, 22 Ind. Cas. 148; 18 C. L. J. 514; 
15 Cr. L. J. 4; 38 C. W. N. 309. 

Mr. Langford James and Babu Manmatha 
Nath Mukherjee, for the Appellant. 

Mr. Pugh aud Babu Jatindra Mohan Ghosh, 
for the Crown. 

JUDGMENT.—The appellant, C. H. Booth, 
was charged with the commission of an 
offence under section 46 of the Bengal Excise 
Act, 1909, inasmuch as he had imported 491 
ounces of cocaine without a license or pass, 
He was tried by the Second Presidency ' 
Magistrate of Calautta, convicted, and sen- 
tenced to rigorous imprisonment for three 
months and payment of a fine of one thou- 
sand rupees. 

The circumstances under which the appel- 
lant was convicted may be briefly stated in 
so far as they are disclosed by the evidence, 

On the 23rd January 1913, the Customs 
Authorities discovered a large quantity of 
cocaine concealed in several bales of old 
clothes which had been exported from Eng- 
land by ©. Porter & Co. by S. S. Borneo for 
delivery to the addressee, one Rasu Prasad, 
The invoice and bill of lading for the consign- 
ment had been made over by one Kalicharan 
Mukherjee to Cox & Co. in order that the 
goods might be cleared and passed through 
the Unstoms House. Kalicharan Mukher. 


-jee called at the office of Cox & C.,on the 


23rd January to take delivery, and was 
taken to the Customs Authorities who had 
already discovered the cocaine secreted in 
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the bales of clothes. "What information en- 
abled the Customs Authorities to make the 
discovery has not beón disclosed in the evi- 
denca and is not material for the purposes of 
the present case. Ib is sufficient to state that 
Kalicharan Mukherjee was prosecuted before 
the Chief Presidency Magistrate aud was 
convicted. He moved this Court and obtain- 
eda Rule. The Rule has been discharged 
and the sentence affirmed, though the convic- 
tion. has been altered to one under section 61 
of the Bengal Excise Act, namely, the offence 
of attempting to import cocaine in contraven- 
tion ofthe law. As already stated, the bill 
of lading showed that the goods were con- 
signed by Porter & Co., to Rasu Prasad and 
bore the endorsements of both Porter & Oo., 
and Rasa Prasad. The present appeilant 
had ostensibly no connection with the inci- 
dent, and we have not been told what circum- 
stances led the investigating officers to 
suspect that the accused was in any way 
connected with the matter. We know this 
much only that on the 80th January 19138, an 
order was obtained from the Chief Presidency 
' Magistrate to intercept all letters posted at 
Calcutta to the address of Porter & Co., of 
London, and on thé 3rd of February a similar 
order was obtained for the interception of all 
letters addressed to the appellant. The re- 


sult was that the investigating authorities: 


intercepted a letter dated the 28th January, 
_which was addressed to Porter & Oo., and 
had been posted on the 29th January. This 
letter does not bear the signature of the 
writer, but evidence has been given to prove 
that it isin the handwriting of the accused. 
The letter has rightly been described by the 
Magistrate as a remarkable document and 
was in these terms: 
"28—1-—1 8. 

“ Dear A. i 
There is no news to send. There was no- 
thing from you this mail, and I only hope you 
did not send any more goods after the Borneo, 
but fear this would be too good. From very 
patient inquiries from the highesb sources, I 
find these people were given away by people 
they had quarrelled with, and so far as our 
work was concerned, there is no fault to find. 
The goods were passed by the appraisers and 
only examined in Messrs. Cox’s godown on 
receipt of information. So, you see, had you 
only remained out here, as I arranged, we 
might still be carrying on a good business, 
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beside having already done 40 per cent: 
better. I find, when my plans are not carried. 
out, disaster follows, bat ib is idle to go, 
over-this ground again. As old clothes 
aré finished with, the question now is, what 
new to try. I suggest remnants of cloth 
and also alpaca: C in paper packets can be 
put in these rolls after a time. But I rely, 
chiefly on quinine. Goto Messrs. Domoier 
& Co. 8 Harp Lane, London, E. ©., and ask 
them cost price for l 1b., tins for export. 
Don’t say, of India, because they have an 
agent here, or if you do say, for Karachi, 
Pack about 40 ina case, and leb me have 
one case to commence with, addressed ta 
Messrs. Smith & Co, Chemists, Jubbulpur: 
Of course, you must geb another room some- 
where, and call yourself something new-—-how 
would Allen & Co., Shippers and Agenta, do? 
You should have new stationery printed. I 
shall clear this myself, and, in future, all goods; 
and store myself as well andallwill be well, 
About the third lot of quinine should be loaded; 
Unfortunately, quinine is very dear now, but 
we can’t help that. Some day we may make 
& profit on the quinine also; all you have to 
[do is P] to get some C packed in a soldered 
tin, well papered inside; having slipped the 
quinine out of the outer paper, slip in the 
A piece of 
clean wet blotting paper will remove all 
labels and enable you to do this quite easily, 
Better sell the press. Get the quinine 
packed in exactly similar boxes each time, 
nicely lined with paper, and don’t fasten the 
top too tightly, but make all other sides very 
secure (with screws); this will cause exami- 
ners to open top lid only and the loaded tins 
will be at the bottom. I think this isa 
safe game. I expect our friend Mookherjee 
will geb three months aud he is making an. 
awful outery about it. Why he gave 
his own name; I don’t know, The silly ass 
talks of appeals, and will spend thousands 
instead of getting it over quickly. Iam very 
sick at the accident, and fearfully dis- 
appointed, but not surprised. How we shall 
ever get the present stock out, L don't know: 
Perhaps I will bring some myself some day. 
I can’t think, of any plan to get hold of 
already shipped stuff by transferring to 
Madras or recalling. But this you would 
have thought out a long time ago and will do 
your best about. In a ease like this, the 
least. said the better, and it only remains 


t 


. of Trade otherwise, 
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to make fresh plans. 
confidants in future—You and I only. I 
shall have a safe cache and sell myself 


-according to the market; a little that way is 


better than a lot the old way. Unluckily, 
the quinine plan does not deal with bottles. 
Hoping you are well, 
l . Š Sincerely. 
P. S.—But clear out of Bartholomew 
close at once. You might hear from Board 
not to mention India 
office. But they can only bluster.” 
. The first question for determination is, 
whether , this letter was written by the ac- 
cused. We have on the record several 
letters admittedly written by the accused, 
including one written by him to the Collector 
of Customs.* The Magistrate has noticed 
the extraordinary general resemblance of 
handwriting in the oase of the intercepted 
letter and the letter addressed to the Collector 
of Customs. There is also the evidence of 
Mr. Hardless that two-thirds of the intercapt- 
ed letter is in the handwriting of the ac- 
cused, thongh. the expert is not equally 
sure as to the remaining one-third. It is 
patent, however, that the whole of the inter- 
cepted letter was written by one person. We 
have further the evidence of an assistant in 
the Mercantile Bank who is perfectly familiar 
with the handwritting of the accused as one 
of the customers of the Bank. We feel no 


doubt upon the whole evidence that the in- 


tercepted letter was written by the accused. 


“The next question which arises is, whether 


the letter refers to the incident of the 23rd 
January 1913. Upon this point, there is 
really no room for controversy. The letter 
plainly refers to the seizure of the cocaine on 
S.S. Borneo, and there is no suggestion that 
there was any other consignment by the 
same steamer which was seized abont the 
same time. "There is also no doubt that the 


"friend Mookherjee," mentioned in the letter 


is Kalicharan, Mukherjee who was prosecuted 
iu connection with the same incident and 
convicted.* We have, consequently, the 
two facts that the letter was written by 
the aecused and that the incident mentioned 
therein is the discovery and seizure of the 
consignment of cocaine concealed within old 
clothes on S.S. Borneo on the 23rd January 
1913. It is obvious- that the letter is, in 


*Soo Kalicharan Mookerjt v. Emperor, 22 Ind. Cas. 
148; i8 C. L. J. 514; 15 Cr. Ld, 4; 18 Q,W.N, 909.-— Hd, 
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these circumstances, admissible against the 
accused, though 16 may have been intercepted. 
It is well settled that a letter written by an 
accused person, when self-disserving, is prima 
facie evidence against him, if it relates dis- 
tinctly to a relevant point; if is not neces- 
sary that it should be signed; it is enough 
if ib is traced to the writer, and it is 
admissible though it may have been inter- 
cepted or surreptitiously detained and opsned: 
Rew. v. Derrington (1). i 

We have next to consider the effeot of the 
contents of the letter. It has been argued 
by learned Counsel for the accused that the 
recitals in the letter do not show that the 
writer was the importer of the cocaine, and 
in this connection an elaborate argument 
has been addressed to us as to the relative 
rights of a eonsignor and a consignee under 
a ©. F. I. contract. The question raised, 
however, interesting it may be, does not 
affect the matter before us. The point for 
determination is, whether the accused hag 
imported cocaine in contravention of the 
Bengal Excise Act. The term "import" at 
used in the Statute has a very wide signifi- 


. eance; for under clause (12) of section 2, the 


term ‘import’ means “to bring into Bengal." 
The contents of the letter make it manifest 
that the accused imported the cocaine into 
Bengal or atleast attempted to do so; it is 
immaterial for our present purpose to in- 
quire whether he was the consignee and 
whether the title to the goods had vested in 
him under the terms of the contract between 
him and the exporters. It is worthy of 
note that the aceased states in the letter 
that if the addressee had only remained 
in this country. as suggested by him, “they 
might still be carrying on a good business.” 
He then proceeds to discuss with some 
elaboration future plans of work and possi- 
ble modes of importation of cocaine with 
the least chance of detection. It has also 


been argued that inthe most unfavourable 


view, the accused was the partner of Porter 
& Co. and consequently an exporter from 
England and not an importer into Bengal. 
The answer to this argument is that he may 
have been both exporter and importer, and it 
is plain, that whether he was an exporter or 
not, be was an importer. “We are convinced 
that the accused did attempé to import cocaine 


(1) (1826) 2 Car. & P. 418, 
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in contravention of the law, though it may 
not be possible, on the evidence as it stands, 
to determine with precision the extent of 
the benefit that would accrue to him upon 
a suecessful venture. In this view, it is 
needless to consider in detail the other evi- 
dence on the record, which, in our opinion, 
materially confirms the conclusion at which 
we have arrived. But we may mention that 
there is satisfactory evidence to show that 
on the day following the discovery of the 
cocaine by the Customs Authorities, tele- 
grams were sent by C. Barker, 71 Cann- 
ing Street, to Portanigra, London, and 
Applebaum Grocrow, each containing a single 
word “Milla.” What this term means has 
not been proved, but it has been plausibly 
suggested on behalf ofthe prosecution that 
it was intended to signify “discovered.’ It 
has been proved that 71, Oanning Street, 
is the business address of the accused, and 
‘in this Court as also in the Court below a 
remarkable similarity was noticed between 
the admitted handwriting of the accused 
and the signature CO. Barker on tha 
telegraph forms. lt has also been proved 
that a man named Applebaum was a 
partner of the accused, 
Portanigra is the telegraphic address of 
Porter & Oo., the exporters of the cocaine, 
These circumstances, though not conclusive 
by themselves, do, undoubtedly, tend to throw 
very important light on the case. We have 
further two other letters posted in England 
and addressed to the accused, which were 
intercepted in the Post Office. One of these 
ja dated 24th January 1913, and states 
“Your Milla received.” This fits in pre- 
cisely with the telegram sent on the morning 
of the 24th January 1913. The effect of this 
piece of evidence against the case for the 
defence was fully appreciated by the learned 
Counsel for the appellant, and he contended 
that the letter addressed to the accused was 
not admissible in evidence. But we are of 
opinion that this contention is not well- 
founded and is opposed tothe decision of 
Reg. v. Cooper (2). In that case, A. was 
charged with obtaining and attempting to 
obtain money by false pretences from four 
persons by an advertisement offering em. 
ployment to all whosent him one shilling 


(2) (1875) 1Q. B. D. 19, 45 L.J. M. C. 15; 33 
L. T. 754; 24 W. R. 279; 13 Cox. ©. 0.123, _ 
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in stamps. Letters from 281 other persons; 
expressed to be in answer to the advertise- 
ment, and eách enclosing twelve one penny 
stamps, were held admissible, although thé 
letters had been intercepted at the Post 
Office and had never in fact reached A. and 
could, consequently, be deemed at best only 
constructively in his possession. In the 
ease before us, the fact that a reply from 
Porter & Oo., posted immediately after the 
telegram purporting to be sent by C. Barker 
and referring to the telegram, was addressed 
to Booth, would be a relevant fact under sec- 
tion ll of the Evidence, Act and cogent évi- 
dence to show that Booth was the sendér 
of the telegram. Upon a consideration of 
the entire evidence on the record, we aré 
fully satisfied, notwithstanding*the very ablé 
argument addressed tous by Mr. Langford 
James, that the accused did attempt to im- 
port the cocaine which was seized on S. S, 
Borneo onthe 28rd January 1913. Thera 
is only one other point which requires con- 
sideration, namely, can the accused be held, 
as the Magistrate has done, to have im- 
ported cocaine, when, as a matter of fact, thé 
cocaine was seized by the Customs Authorities 
and was never delivered to him. Iu our 
opinion, upon the facts found, he is guilty of 
an attempt to import rather than of actual 
importation, Though an article may bé 
actually within the geographical limits of 
Benga), we do not think it can be said tó 
have been brought into Bengal, if, as 
happened here, it has been intercepted at the ` 
Customs House. Consequently, the accused 
is Hable to be convicted, not of an offence 
under section 46 but of an attempt to commit 
the offence of importation under section 61 
read with section 46 of the Bengal Excise 
Act. We alter the conviction accordingly, 
but confirm the sentence and dismiss the 
appeal. The accused must surrender and 
serve out the remainder of the term of sen- 
tence as imposed by the Magistrate. 


Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
URIMINAL Revision No. 867 or 1913. 
December 13, 1913. 

Present: —Mr. Justice Tudball and 

Mr. Justice Piggott. 
KHARGA-—APPLICANT 
versus + 
HMPEROR—Opposire Party. 

Criminal Procedure Code (Act V of 1898), ss. 110, 
487 —Order of discharge by Magistrate in proceeding 
under section 110—District Magistrate's power—Revi- 
sion, 

Section 437 of the Criminal Procedure Code applies 
to proceedings under Chapter VIII of the Code. 

Where a Subordinate Magistrate has ordered the 
discharge of an accused person in a proceeding taken 
under section 110 of the Code, the District Magis- 


trate can revise the order under section 437 of the 
Code, 


Criminal revision from an order of the 
District Magistrate of Cawnpore. 

Mr. Sital Prashad Ghose, for the Applicant. 

Mr. Malcomson, for the Crown. 

JUDGMENT,— This is an application in 
revision against an order of the District 
Magistrate of Cawnpore purporting to have 
been passed under section 437 of Criminal 
Procedure Code, in regard to proceedings 
taken against the applicant under section 
110 of the Code. The facts of the case are 
simple. Proceedings were instituted against 
Kharga and he was called upon to show 
eause why he should not give security for his 
good behaviour. The Magistrate before 
whom he appeared inquired into the matter 
and after recording the evidence discharged 

him. 

' he District Magistrate examined the re- 
cord and directed further inquiry. 

This was made by another Magistrate im 
after recording evidence, held that there was 
no necessity to bind over the man to be of 
good behaviour. The District Magistrate, 
without issuing any notice to Kharga, has 
again sent for the recordand has again 
directed farther inquiry. 

We note here that at the second of the 
two above inquiries, the Magistrate drew up 
a fresh formal order under section 112 of 
the Code. 

Two grounds are taken before us: 

(1) “That section 437 of the Code does not 
apply to proceedings under this Chapter 
(VIII) at all and the Magistrate had no 
power to directa further inquiry as he has 
done; 


INDIAN CASES, 


183 


(2) "that even assuming that the order 
passed is within the District Magistrate’s 
powers, still the applicant, having undergone 
the ordeal of two inquiries and having been 
discharged by two different Magistrates, 
ought not to be subjected to any further pra- 
ceedings at least at the present." 

Strictly speaking, by reason of the view 
which we take of the merits, ibis unnecessary 
for us to decide the first point for the pur- 
poses of this case, but as if has been raised 
in another case, King-Hmperor v. Sheobnik 
and Jegeskar, which has been heard in 
conjunction with the present one, we deem 
it fit to consider and decide it. 


Section 437, Criminal Procedure Code, 
authorises a District Magistrate to make or 
direct the making of a further inquiry into 
(a) any complaint which has been dismissed 
under section 203 or sub section (3) of sec- 
tion 204 or (b) the case of any accused person 
who has been discharged. 


It is clear that the action taken by the 
District Magistrate, if taken under this sec- 
tion, could only fall under the latter of the 
twoabove mentioned sets of circumstances, 
;.0, the case of any accused person who has 
been discharged. In view of the rulings of 
this Court, it is conceded for the applicant 
that he is an “accused” person within the - 
meaning of this section but it is pleaded 
that he is not a person who has been ''dis. 
charged" within its meaning, inasmuch ag 
the word “discharged” here means “‘dis- 
charged from an offence charged against 
him," andin proceedings under Chapter VIII, 
the accused is not charged with any offence, 
and if the Magistrate does not deem ib neces- 
sary to make his order absolute, he either re- 
leases the accused, if in custody or discharges 
him, č. e, allows him to leave the Court, 
only if he is on bail. In support of thia plea, 
the attention of the Court has been called to 
ihe following rulings:— Queen- Empress v. 
Ahmed Khan (1), Sheo Din v. King- 
Emperor (2), Muhammad Khan v. King- 
Emperor of India (8), Velu Tayi Ammal v. 
Ohidambara Velu Pillai (4), Queen- Empress. v. 


(1) A. W. N. (1900) 206. 

(1) 60. C. 262. ` 

(3) 42 P. R. 1905 Or.; 2 Or. L. J. 697; 131 P.L. B. 
1925. 

(4) 4 Ind. Cas 1057; 83 M. 85; 6 M. L. T. 133; 20 
M. L. J. 137; 11 Cr. L. J. 162. 
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"Iman Mondal (8), Dayanath Talugdar v. 
"Emperor (6), Hoperoft v. Emperor (7). 
' Qn the other hand it cannot be overlooked 
that there are the following rulings of our 
own Court which are against the applicant's 
“~gontention:—King-Hmperor v. Fyaz-ud-Din 
(8), Queen-Hmpress v. Mutasaddi Lal (9) and 
* Queen: Empress v. Ratti (10). 
` Jt is urged also that the section would 
- nob apply to the case of a person who had 
‘been "released" under section 119, who 
‘clearly is not, in view of the language of that 
t section, a person “discharged. P 
|" The question is what meaning the 
Legislature intended to give to the word 
“discharged” in section 437. Ifthe matter 
“were res integra, we should be inclined to 
hold that section 487 was never intended to 
;apply at all to proceedings under Chapter 
VIII chiefly for the reason, as pointed ont in 
,bhe cases reported as Mohammad Khan Ve 
- Emperor (3) and Dayanath Talugdar v. E mperor 
©, that there is apparently no reason, so far 
: às the provisions of the Code go, why the 
T “District Magistrate should not at any moment 
‘institute fresh proceedings under the Chapter, 
| ‘for good and sufficient reasons, against a 
“person in whose case an order of release 
‘or discharge has been passed under section 
. 119. We are aware of the ruling in the Oudh 
‘oase mentioned above where | 
. down in the judgment that such fresh 
proceedings should not be instituted at least 
‘for ‘some months,” but neither the Code 
hor good reasoning lays down any period. 
“All that i is necessary, in our opinion, for such 
‘action is "good and sufficient reason." It is 
“pot inconceivable that a wrong order of 
release or discharge may be passed i in the 
‘ease of man who is a real and serious danger 
‘to society and in whose caseit may be 
^imperatively necessary for the public welfare 
‘to take fresh steps, and in taking these fresh 
_'steps, we can see no reason why the District 
. Magistrate should not examine the record of 
“the former proceedings. . 
" But, as we have pointed out, the trend of 
the decisions in this Court is clearly to the 


(5) 27 O. 662. 

(6) 33 C. 8; 3 Cr. L. J. 243. 

(7) 1 Ind. Oas. 737; 86 C. 168; 13 C. W. N. 151, 
8 C. L, J. 565; 9 Cr. L. L. J. 86; 9 Or. L. J. 359. 

(8) 24 A. 148; (1901) A, W. N, 208. 

(0) 21 A, 107. 

(10) A. W, N, (1899) 203, 
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effect that the language of section 437 is 
wide enough to cover the case of a person 
in whose oase an order of release or discharge 
(both of which are really to the same effect) 
has been passed under sestion 119. The only 
decision to the contrary is that of Aikman, J., 
in Queen- Empress v. Salamat-ullah Khan (1) 
and his decision was based merely on the 
Calcutta ruling mentioned therein without 
giving any other reason. 


The District Magistrate has jurisdiction 
over the entire District and is responsible 
for tbe preservation of peace and order 
theren, his responsibility has been recognized 
in 4 peculiar manner by the Criminal 
Procedure “Code, in that he is made the 
Court of Appeal from the orders of first 
class Magistrates ir proceedings under 
Ohapter VIII. It was clearly intended that 
he should have authority to take further 
action in the event of his feeling satisfied 
that a person, who had been called on to show 
cause why he should not furnish security, 
had been improperly discharged by `a 
Magistrate subordinate to him. His authori- 
iy inthe matter does not appear to have 
been donbted in any of the reported cases, 
except in the Oudh case ‘with which we are 
unable to concur. Theonly question then 
is as to the procedure which the District 
Magistrate should adopt in the circumstances 
stated. Other High Courts have, by exclud- 
ing his jurisdiction under section 437, Crimi- 
nal Procedure Code, left it open to him to 
take cognizance of the matter upon such 
information as he may consider satisfactory 
and sufficient, to‘pass a fresh order under 
section 112 of the Code, and then (if he 
thinks proper) to transfer the case thus 
instituted to some Subordinate Court for 
disposal. Our High Court has in the main 
preferred the view that the District Magis- 
trate, when he isin effect taking up in 
revision a case decided by a Subordinate 
Magistrate, should do so formally under the 
section provided for the purpose, viz. section 
437, Criminal Procedure Code. The words of 
that section do not, in cur opinion, definitely 
exclude this interpretation. We are not 
disposed, therefore, to disturb the general 
trend of authority in this Court, merely in 
order tó compel District’ Magistrates to 
-appeal to their wider territorial jurisdiction 
fcr the sake of getting round the order of 
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Subordinate Court. By putting a reasonably 
wide interpretation on the word "discharged" 
in section 437, Criminal Procedure Code, 
our High Court has regularized the entire 
proceeding, and has incidentally brought it 
under the operation of sound principles of 
law, such as the principle that an order 
directing further inquiry into a case like the 
present should not have been passed without 
first giving the accused person an opporpanuy 
of showing cause against ib. 

As to the merits of this case, we fool no 
hesitation. The applicant has been through 


two inquiries by two different Magistrates ' 


who have both discharged him. Without 
giving him an opportunity of showing cause, 
the District Magistrate has directed at once 
(and on what,as faras we can see, are 
insufficient grounds) a third inquiry. . We do 
not think that this order can be supported 
and we accordingly set it aside. 
Order set aside. 


CALOUTTA HIGH COURT. 
URIMINAL Arrear No, 324 or 1913. 

July 18, 1913. 
Present:—Justice Sir Ashutosh Mookerjee, 
Kr., and Mr. Justice Beacheroft. 
AKRAM ALI AND OTAERS — ÁCCUSED— 
` APPELLANTS 
versus 
EMPEROR-—RssPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 296, 

237— Where no doubt as-to offence, whether sections 236, 
237 apply, 
Section 236 of the Criminal Procedure Code applies 
only to a case in which there is a single ach or & 
series of acts of such a nature that it is doubtful which 
of several offences is constituted by the Criminal act 
or acts. 

The application of section 237 is, by its express 
terms, restricted to the case mentioned in section 230. 

Therefore, where there is no doubt as to the offence, 
if any, committed, provided the facts alleged are 
established, neither section 236 nor aceon 237° can, 
have any possiblo application. . 
` Mr. A. K. Fuzlul Hug, for the Abangan 

Mr. Bagram, for the Crown. 

JUDGMENT.—This is an appeal by three 
persons Jonab Ali, Asmat Ali and 
Akram Ali, who have been convicted by the 
Sessions Judge, the first under section 304 of 
the Indian Penal Code, the second under 
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section 326 of the Indian Penal Code and the 
third under section 304 of the Indian Penal 
Code, read with section 34 of the Indian 
Penal Code. The occurrence took place on 
the morning of the 12th December 1912 and 
arose out of a land dispute, in the course 
of which one Torab Ali was killed while 
other persons received more or less serious 
injuries. The ease for the prosecution was 
that the accused were the aggressors, that 
the party of the complainants was in peace- 
ful possession of the disputed land and that 
the accused formed themselves: into an 
unlawful assembly with the object of for- 
cibly taking away paddy grown by the com- 
plainants. On these allegations, charges 
were drawn up against the several accused 
persons. Akram Ali was charged under 
section 304 read with section 149, and 
section 148 of the Indian Penal Code. Jonab 
Ali was charged under sections 302 and 304 
of the Indian Penal Code; Asmat Ali was 
charged under sections 302, 304, read with 
eens 149, 148 and 326 of the Indian Penal 
ode; 


In so far as Jonab Ali is concerned, he has 
been convicted under section 804 of the 
Indian Penal Code and sentenced to rigorous 
imprisonment for four years. The Sessions 
Judge has found that he inflicted the fatal 
injury npon Torab Ali. The evidence upon 
this poinbis conclusive and the fiudiug has 
not been challenged on behalf of the appel- 
lant. . But it has been argued that Jonab Ali 
is not guilty of any offence, because he acted 
in the exercise of his right of private defence. 
In our opinion, this plea has not been 
established. In the first place, there was 
no occasion for the exercise of the right of 
private defence of property. The Sessions 
Judge has found that the accused were in 
possession of the field, that they had grown 
the crops, and that the object of the com- 
plainants was to prevent them -from cutting 
the crops they had grown. It is obvious, 
therefore, that there was no occasion for the 
exercise of the right of private defence of. 
property.. In the second place, itis equally 
plain: that there was no occasion for the 
exercise of the right of private defence of 
person. Jonab Ali stated in the cross case 
which he instituted that he had been attack- 
ed by a person other than Torab Ali. Bat 
what is known, there is no evidenceto show 
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that he was so surrounded by the complain- 
ants as to justify a reasovable apprehension 
of the safety of his own person. No founda. 
tion has thus been laid to support the 
iheory that Jonab Ali acted in the exercise 
of his right of private defence of person 
or property. On the other hand, it has been 
abundantly made out that he had anticipated 
that there would be obstrnetion by the cem- 
plainants, that he had gone to the field armed 
with spear, that he kept it concealed amongst 
the crops and that as soon as there wasa 
dispute, he used the spear to inflict a mortal 
wound on Torab Ali. Consequently, so far as 
he is concerned, the conviction and sentence 
must be affirmed. 

In so far as Asmat Ali ia concerned, it is 
proved conclusively that he stabbed the 
man named Madan. He has been convicted 
under section 326 of the Indian Penal 
Code. There is no foundation laid for 
the theory that heinflicted the injury upon 
Madan in the exercise of the right of 
private defence of person and property. The 
eonviction and. sentence, in his case, must 
be affirmed. 

There remains the case of Akram Ali, 
who has been convicted under section 304, 
read with section 34 of the Indian Penal 
Code. The charge against him under section 
304 read with section 149, as also the 
charges under sections 148 ‘and 149 have 
failed. The Sessions Judge has found that 
the common intention attributed by the 
complainants to the party of the accused has 
not been established and that there was no 
unlawful assembly. The question. thus 
arises, whether Akram Alican properly be, 
as he has been, convicted under section 304 
read with section 34 of the Indian Penal 
Codc. Section 34 lays down that when a 
criminal act is done by several persona in 
furtherance of the common intention of 
all, each of such persons is liable for that 
act in the same manner as if ib were done 
by him alone. I[t is important to observe 
that the criminal act must be done in 
furtherance of the common intention of the 
‘several persons mentioned inthe section. 
In the case hefore us, the ecmmon intention 
imputed to the persons assembled has not been 
established. Consequently, the reason why 
the Sessions Judge could not convict the 
accused under section 304 read with section 
149, applies if the accused is sought to be 
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convicted under section 204 read with 
section 34 of the Indian Penal Code. But 
it has been argued by the learned Counsel 
for the Crown that the case falls within - 
section 237 of the Criminal Procedure Code. . 
That section provides as follows: “ If, in 
the case mentioned in section 236, the 
accused is charged with one offence and it 
appears in evidence that he committed a 
different offence for which he might have 
been charged under the provisions of that 
secbion, he may be convicted of the offence 
which he is shown to have committed, 
although he was not charged with it.” 
The application of this section is, by its 
express terms, restricted to the case men- 
tioned in section 236, which lays down that 
if & single act or a series of acts is of such 
a nature that it is doubtfal which of several 
offences the facts which can be proved will 
constitute, the accused may be charged with: 
havirg committed all or any of such offences, 
and any number of such charges may be 
tried at once, or he may be charged in the . 
alternative with having committed some 
one of the said offences. Section 236, con- 
sequently, applies only to acasein which 
there is a single act or a séries of acts 
of such a nature that it is doubtful which 
of several offences is constituted by the 
criminal act or acts. In the case before us, 
no doubt arises as to which of several 
offences the accused has committed, if the 
facts as alleged by the prosecution are 
established, The difficulty -has arisen nof 
because it is doubtful which of several 
offences the accused has committed but 
because it is doubtful what part, if 
any, he has taken in the occurrence. 
As we have seen, the case for the prosecution 
has failed; their allegation that the com- 
plainants were in possession and that the 
accused constituted themselves into members 
of an unlawful assembly with a view to 
take away by force the paddy grown by the 
complainants has not been established by 
the evidence. The facts found by the 
Sessions Judge are, that the accased 
were in possession, that they intended to 
cut the crops grown by themselves and 
that they were obstructed by the com- 
plainants. In a caseof this description, 
where there is no doubt as to the offences, 
if any, committed, provided the facts 
alleged are established, neither section 236 ` 
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nor section 237 can have any possible 
application. 

It has finally been argued on behalf of 
the Crown that section 109 of the Indian 
Penal Code may be of assistance to the 
prosecution. That section provides that 
whoever abets any offence shall, if the 
act abetted is committed in consequence 
of the abetment and no express provision 
is made by the Code for the punishment 
of such abetment, be punished with the 
punishment provided for the offence. It 
is plain, however, that if section 109 be 
held applicable, the only offence, if any, 
committed in conseyuence of the abetment 
of the appellant, is one under section 323 
of the Indian Penal Code. The evidence 
shows 
appellant gave was that the aggressors 
should be beaten and sent away. One 
witness states that Akram Ali gave the 
order to beat. Consequently, section 109 
is not sufficient to support the conviction 
under section 304 read with section 34 of 
the Indian Penal Code. We may add that 
- jf the evidence referred to were accepted and 
if the secused could be convicted under 
section 323 read with section 109, for such 
conviction, the sentence, already undergone, 
would be adequate. 

The result is, that so far as Akram Ali is 
concerned, the appeal must be allowed and 
the conviction and sentence set aside. 

Appeal of Akram Ali allowed. 


MADRAS HIGH COURT, 
Cerrina, Revision Cass No. 548 or 1911: 
Criminat Revision Petition No. 409 or 


December 13, 1911. 
Present:;—Mr. Justice Sundara Aiyar and 

Mr. Justice Spencer. 
In re P. MUNBYYA—Acocoosep No I.— 


PETITIONER. 

Criminal Procedure Code (Act V of 1898), s. 195 — 
Sanction to prosecute—Conditional sanction illegal. 

No sanction to prosecate can be granted of a pro- 
visional character in case certain conditions are sabis- 
fied in future. It is the duty of the Magistrate, before 
granting sanction, to satisfy himself that there was, 
at the time of the order, a prima facie case against 
the person whose prosecution is to be sanctioned. 
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Petition, under sections 435 and 439 of the 
Criminal Procedure Oode, praying the High 
Court to revise the order of the first class 
Sub- Divisional Magistrate of Bezwada, dated 
the 22nd day of March 1911, in Calendar 
Case No. 2 of 1911, according sanction to pro- 
secute the petitioner herein under section 193 
of the Indian Penal Code. . 

The Publie Prosecutor, for the Government, 

Mr. T. Prakasam, for the Petitioner. 

ORDER.—The order of the Sub-Divisional 
Magistrate is absolately illegal. He says 

provided that Silam Ramudn’s alibi, which is 
supported by the Second Court witness Pap. 
anna Narasimham, is found on investigation 
to be true, I sanction the prosecution of Paral 
Muneyya and Lingam Appayya for the offence 
of perjury and of Sikkala Papayya for presum- 
ably abetting them". No sanction ean be 
granted of a provisional character in case 
certain conditions are satisfied iu the future. 
It was the duty of the Magistrate before 
granting sanction to satisfy himself that there 
was, at the time of the order, a prima facie 
case against the petitioners here. 

We set aside the order. 


Order set aside. 


CALCUTTA HIGH COURT. 
. URIMINAL APPEAL No. 638 or 1913. 
September 4, 1913. 

Present:— Justice Sir Ashutosh Mookerjee, 

Kr., and Mr. Justice Beachoroft. 
BAHARUDDIN MANDAL-—Accusgp— 

APPELLANT 
versus 


EMPEROR—Oppositrse Parry, 
Evidence— Admissibility— Evidence of previous crime 
—Proof of intention or motive-——Evidence Act (I of 
1872), ss. 9 (0), 14, 54 —Absconding—No satisfactory 
explanation— Relevant circumstance —Penal Code (Act 
XLV of 1860), ss. 865, 366—Proof necessary to support 


. conviction under section 366, Penal Code. 


An accused cannot be convicted of an offence with 
which he is charged, simply because he has been 
guilty of another offence, © 

Therefore, when such evidence is offered to prove 
his commission of the offence on trial, evidence of 
his participation, either in act or design, in commis. 
sion or preparation, in an independent crime, cannot 
be received as substantive evidence of the offence on 
trial. Evidence, however, may be given to prove the 
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elements mentioned in section 14 of the Indian Evi- 
dence Act; intention and like matters. : 

Makin v. Attorney-General for New South Wales, (1894) 
A. C. 57 at p. 65; 63 L. J. P. C. 41; 6 R. 373; 69 L.T. 
778, 17 Oox. O. C. 704, 58 J. P. 148, and R. v. Lllyod, 
4 C. & P. 318, referred to. 

The accused was convicted of an attempt to abduct 
a girlon October 10, J911. Subsequently, he was 
tried for, and convicted of, offences under 
sections 148, 865 and 366 of the Indian Penal Code in 
connection with a later incident of December 10, 
1911, when the girl was actually carried away: 

Held, (1) that, in so far as the charge under section 
` 866 was concerned, evidence of the previous incident 
was not admissible, but, that in so far as the charge 
under section 366 was concerned, the fact that a com- 
plaint had been preferred against the accused in res- 
pect of the first incident would be rolevant as furnish- 
ing evidence of a motive for confining the girl; 

(2) that tne fact that the accused absconded 
immediately after the occurrence, and his absence 
from home was not satisfactorily accounted for was 
a relevant circumstance as shown by Illustration 
(c) to section 9 of the Evidence Act. 

To support a conviction under section 365, if must 
be clearly proved that, at the time of the abduction, 
it was the intention of the accused to seorotly and 
wrongfully confine the girl, 

Appeal against the order of the Sessions 
Judge of Pabna and Bogra, dated May 28, 
1913. ; 

Babu Birbhusan Dutt, for the Appellant. 


Mr. Oasperse, for the Crown. 
JUDGMENT.—The accused, Baharuddin 


' Mandal, was charged with the commission 
of offences under sections 148,365 and 366 
of the Indian Penal Code. He has been 
convicted under sections 148 and 365, 
bat acquitted under section 366 of tne 
Indian - Penal Code. Under section 148, 
he has been sentenced to rigorous imprison- 
ment for tbree years and under section 
£65 to rigorous imprisonment for seven 
years, the sentences to ran concurrently. 

The ease for the prosecution, as sought to 
be established by the evidence, may be 
briefly narrated. The complainant, Kanu 
Mandal, in September 1911, married in nika 
form one Sheolai Aurat, The accused is a 
very rich man of the village Baulapara 
where Kanu resided with his newly married 
wife. On the 10th October 1911, Bahar- 
uddin, assisted by several men, attempted 
to break into the house of the complainant 
and to carry his wife away by force. The 
attempt was unsuccessful ; but the complain- 
ant’s father Kali Mandal, since deceased, 
laid an information at the Police Station on 
the day after the incident. The accused 
absconded in order to evade arrest and 
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trial, About two months later, however, 
on the 10th December 1911, he appeared 
with a large body of persons before the 
house of the complainant who was at time 
away at the fair whichis held on Sunday 
afternoons. There were in the house at the 
time the father of the complainant and the 
women of the family. The accused remained 
outside the house, while three of his co- 
adjutors went inside and forcibly dragged out 
Sheolai. The girl caught hold ofa post 
which was broken in the struggle and she 
was carried off. The old father of the com- 
plainant made an ineffectual attempt at 
resistance; he received acuton his hand 
from one of the assailants, but he was able 
to cause a wound on the hand of one of the 
aggressors. The accused and his com- 
panions then carried away the girl, and the 
occurrence was witnessed by some of the 
villagers who were returning from the 
fair. About two weeks later, the girl 
was discovered in the house of one Murad 
Mandal, five or six miles from Banlapara. 
She came back with the headman of the 
village and joined her husband. On the 
3rd July 1912, she disappeared again and 
since then her whereabouts have not been 
discovered; the suggestion is that she has 
again been carried off by or at the instance 
of the accused with a view to keep her away 
from the  witness-box. During all these 
months, the accused had not been in his 
home ; but he was arrested and prosecuted 
for attempt to abduct the girl on the 10th 
October 19Il. He was convicted and 
sentenced to rigorous imprisonment for 
three months ; attempts to have the convic- 
tion set aside by appeal to the Sessions Judge 
and by application for revision to this Court 
have been unsuccessful. The accused was 
then pnut' on his trial for offences under 
sections 148, 365 and 366 of the Indian 
Penal Code in connection with the incident 
of the 10th December 1911, when the girl 
was actually carried away. He has been 
convicted and sentenced as already stated, 
The conviction has been assailed before us 
on the ground that the Sessions Judge 
ought not to have admitted evidence of 
the previous conviction or iucident, and 
that his conclusion as to the guilt of the 
accused is not supported by the evidence on, 
the record. | "AC 

In so far as the fact of conviction of the 
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accused on account of the incident of the 
lOth October 191lis concerned, the convie- 
tion has not been legally proved; no copy of the 
order has been produced. It is also plain that 
evidence could not have been given of the 
previous conviction under section 54 of the 
Indian Evidence Act.  Evidenes, however, 
has been given by eye-witnesses of the 
occurrence of the 10th October 1911, aud 
the question arises, whether such evidence 
was admissible, namely, evidence that the 
accused did on that date attempt to carry off 
the girl. Reliance has been placed upon 
section 14 of the Indian Hvidencs Act to 
‘show that the evidence was admissible. 
That section provides that facts showing the 
existence of any state of mind— sach as 
intention, knowledge, good faith, negligence, 
rashness, ill will or good will towards any 
` particular person, or showing the existence of 
any siate of body or bodily feeling—are 
relevant, when the existence of any such state 
of mind or body or bodily feeling is in issue 
or relevant. Illustration (1) is in these 
terms: “ A. is charged with shooting at B. 
with intent to kill him; in order to show 
A.’'s intent, the fact of As having previously 
Shot at B. may be proved." This illustra- 
tion, which is based on the decision in R. v. 
Voke (1), is in principle like illustration (o), 
which is in these terms: “ A. is tried for 
the murder of B. by intentionally shooting 
him dead ; the fact that 4., on other occa- 
sions, shot at B. is relevant as showing his 
intention to shoot B.” The section as also 
the illustrations do not carry the doctrine 
far enough to assist the contention of the 
Crown; the evidence is held admissible, 
not to prove that A. did shoot at B. but 
only to prove the intention of A ; the aat 
ascribed to him is assumed to have been 
otherwise established. Thedistinction may 
be subtle but is quite intelligible: See 
the judgment of tbe Judicial Committee 
in Makin v. Attorney-General for New 
South Wales (2). To put it broadly, 
an accused cannot be convicted of the 
offence charged against him simply 
because he has been guilty of another 
‘offence. When such evidence is offered to 
‘prove his commission of the offence on trial, 


(1) (1823) B. & R. 681. 
(2) (1894) A. C. 57 at p. 65; 63 L. J. P. C. 41,6 R 
318; 69 L. T. 778; 17 Cox, O. C. 704; 58 J. P. 148, 
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evidence of his participation, either in act 
or design, in commission or preparation, 1 in 
an independent crime cannot be received ; 
in other words, proof cannot be offered of 
such independent offence to show that. by 
reason of such independent offerice the 
accused is more likely to have cómniitted 
the one for whieh he ison trial; evidence 
of such collateral offence cannot be received 
as substantive evidence of the offence on 
trial. Evidence, however, may be given to 
prove the -elements mentioned in section 14 
of the Indian Evidence Act (intention and 
like matters), From this point of view, it 
was ruled in R. v. Lloyd (3), that where 4. 
is charged with assaulting B. with intent to 
ravish, evidence that on former occasions 
A. took liberties with B. was not admissible. 
In so far as the charge under section 366 
is concerned, evidence .of the previous 
incident is clearly inadmissible. But in 
so far as the charge under section 365 is 
concerned, the fact that a complaint had 
been preferred against the accused in respect 
of the first incident, would be relevant as 
furnishing evidence of a motive for confining 
the girl ; but how far the facts constituting 
the first incident would be admissible, is 
open to question, The point, however, is 
immaterial, because, even if the evidence be 
excluded, we feel no doubt as to the merits 
of the case. 


The events of the afternoon of the 10th 
December have been narrated .by three 
eye-witnesses, one of whom alone is shown 
to bein any way connected with the com- 
plainant; the other two witnesses have been 
believed by the Sessions Judge and by one 
of the Assessors, and we see no reason to 
distrust their testimony. That the girl was 
forcibly- carried away that afternoon from 
the home of her husband is established 
beyond all doubt, and we are of opiniou that 
it has also been satisfactorily proved that 
present accused was the leader in that affair, 
The day and the time had been carefully 
selected ; the male population of the village 
would atthe time be away atthe market 
and the girl would practically be unguarded 
and helpless. We have further the signifi- 


‘cant fact that the accused absconded, and 


his absence from home has not been satis- 


(8) (1836) 7 C. & P. 818. 
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factorily accounted for; thisisa relevant 
circumstance as is shown by illustration 
(c) to section 9 of the Indian Evidence 
Act, The accused has been rightly convicted 
under section 148 of the ‘Indian Penal 
Code, but we are of opinion that the convic- 
tion under section 365 cannot be sup- 
ported. The circumstances of the case 
make it plain that the girl was abducted 
not with intent to cause her to be secretly 
and wrongfully confined, but with intent 
that she might be foreed or seduced to 
illicit intercourse. To support a conviction 
under section 365, it must be clearly proved 
that, at the time of the abduction, it was 
the intention of the accused to secretly and 
wrongfully confine her; this has not been 
established ; on the other hand, we consider 
that the natural inference to be drawn is that 
the offence was prompted by lust. We must, 
consequently, alter the conviction to one under 
section 366 of the Indian Penal Code. The 
result is that the appeal is dismissed and the 
sentence affirmed. 


Appeal dismissed. 


CALCUTTA HIGH COURT. 
Government ÕRIMINAL ÁPPEAL No. 4 or 1913. 
August 8, 1913. 

Present:— Justice Sir Ashutosh Mooker jee, 
Kr., and Mr. Justice Beachcroft. 
EMPEROR— PROSECUTOR 
versus 


GAYA PROSAD — Acousxp. 

Appeal—Appeal from ^ acquitial — Presentation of 
appeal—Direction by Local Government— Public Prose- 
cutor to present appeal — Direction to be given to Public 
Prosecutor— Appeal filed by other person, not competent 
—Oriminal Procedure Code (Act V of 1898), s. 417— 
Acquittal by Deputy Magistrate in Behar — Áppeal against 
acquittal filed by Legal Remembrancer of Bengai— 
Whether appeal competent. 

Under section 417 of the Code of Criminal Proce- 
dure, the direction by the Local Government to 
present an appeal to the High Court from an order 
of acquittal must be given to a Public Prosecutor. 
It may be given in a letter, whereby the Public 
Prosecutor is appointed as sich; but ib does not follow 
that the mere fact that a person has been directed 
to present such an appeal to the High Court involves 


his appointment as Public Prosecutor for the pur- - 


poses of the case. 
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‘Where the liberty of the subject is involved and. an 
appeal is sought to be preferred against an order of 
acquittal, the statute must be strictly construed and 
full compliance with its provisions required. 

The Secretary to the Government of Behar and 
Orissa requested the Legal Remembrancer of Bengal 
to file an appeal against an order of acquittal passed 
by a Deputy Magistrate in Behar. Accordingly, the 
appeal was presented by the Deputy Legal Remem- 
brancer to the High Conrt: 

Held, that the appeal was incompetent. 


Mr. B. C. Mitter, Standing Counsel, aud 
Babu Jyotish Chandra Hazrah, for the Appel: 
lant. 

Babu Manmatha Nath Mukherjee, for the 
Accused. 


JUDGMENT.—This is an appeal by the 
Government of Behar and Orissa under 
section 417 of the Criminal Procedure Code. 
The accused was tried by a Magistrate for 
an offence under section 193 of the Indian 
Penal Code and was acquitted by him under 
section 258 of the Criminal Procedure Code 
on the 7th November last. On the 2nd May 
1913, this appeal was presented by Mr. J. 
Orr, the Deputy Legal Remembrancer of 
Bengal. A preliminary objection has been 
taken to the competency of the appeal so 
presented, 

Section 417 provides that the Local Govern- 
ment may direct the Public Prosecutor to 
present an appeal to the High Court from 
an original or appellate order of acquittal 
passed by any Court other thana High 
Court. The term Public Prosecutor is 
defined in clause (4) of section 4 of the 
Criminal Procedure Code, which lays down 
that Public Prosecutor means any person 
appointed under section 492 and includes 
any person acting under the directions of a 
Public Prosecutor and any person conducting 
a prosecution on behalf of Her Majesty in 
any High Court in the exercise of its 
original criminal jurisdiction. Section: 492, 
to which reference is made in the definition, 
provides in sub section (1) that the Gover- 
nor- General in Council or the Local Govern- 
ment may appoint, generally, or in. any 
ease or for any specified, class of cases, in 
any local area, one or more officara to be 
called Public Prosecutor. In the matter of. 
the appeal now before us, Mr. Orr professes 
to act ou behalf ofthe Legal Remembrancer 
of Bengal. It has nos been suggested that 
Mr. Orr was appointed a Public Prosecutor 
either generally or for this special case by 
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the Government of Behar and Orissa; nor 
has it been suggested that Mr. Orr was 
directed as a Public Prosecutor to present 
this appeal to the High Court. Consequently, 
. the authority of Mr. Orr, if any, must be 
taken to be derivative; in other words, he 
ean act as Public Prosecutor only under the 
direction of a person who has been appointed 
Pablie Prosecutor within the meaning of 
clause (t) of section 4, It has been pointed 
out to ua on behalf of the Crown that on the 
24th June 1886, a Notification was pablished 
in the Calcutta Gazette to the effect that the 
Legal Remembrancer of Bengal was to be 
ex officio Pablic Prosecutor in all cases before 
the High Court on its Appellate Side except 
in a case coming from a Presidency or other 
Magistrate in Calcutta, If this Notification 
is read anbject to the notification published 
in the Behar and Orissa Gazette on the Ist 
April 1912, the view may well be maintained 
that from that date the Legal Remembrancer 
of Behar and Orissa became ez officio Public 
Prosecutor for that Province. This pro- 
position, however, isof no assistance to the 
Crown, because the present appeal has not 
been preferred by the Legal Remembrancer 
of Behar and Orissa. As already stated, 
the appeal has been presented under the 
direction of the Legal Remembrancer of 
Bengal. The question, consequently, arises 
whether the Legal Remembrancer of Bengal 
has been constituted Publie Prosecator for 
Behar and Orissa, either generally or 
especially for the purpose of the case before 
us. As there is no suggestion that the 
Legal Remembranecer of Bengal has been 
appointed Public Prosecutor generally for 
Behar and Orissa, the question narrows 
down to this: Has the Legal Remembrancer 
of Bengal been constituted Public Prosecutor 
by the Government of Behar and Orissa for 
the case now before us? On behalf of the 
Crown, it has been contended that he has 
been sc appointed and in support of this 
position, reference has been made to the letter 
addressed by the Secretary to the Govern- 
mentof Behar and Orissa in the Judicial 
Department to the Superintendent and 
Remembrancer of Legal Affairs of Bangal 
onthe 3rd April 1913. The passage in 
the letter upon which reliance is placed is in 
these terms: "I am directed to request you 
tobe so good as to file an appealin the 
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High Courtor behalf of this Government 
under section 417, Criminal Procedure Code, 
against the order of Moulvi Saiyed Abal 
Hayat, Deputy Magistrate, improperly 
acquitting the accused in the marginally 
noted case on a charge of perjury". Thig 
passage in the letter, no doubt, authorises 
the Legal Remembrancer of Bengal to 
institute this appeal. But it does not 
appoint him Publie Prosecutor within the 
meaning of section 492 of the Code of 
Criminal Procedure. On behalf of the 
Crown, it has been urged that this sentence 
by implication appoints the Legal Remem- 
brancer of Bengal as Public Prosecutor for 


the purposes of the case mentioned. In our 
opinion, the construction suggested cannot 
be reasonably put upon the passage. Section 


417 of the Code of Criminal Procedure lays 
down that the Local Government may direct 


the Publie Prosecutor to present an appeal 


to the High Court from an original or 
appellate order of acquittal passed by any 
Court other than à High Court. The direc. 
tion must be given to a Public Presecntor, 
Be it conceded that the direction may be 
given in a letter whereby the Public Pro. 
secutor is appointed as such; yet it does not 
follow that the mere fact that a person hag 
been directed to present an appeal to the 
High Court from an order of acquittal 
involves his appointment as Public Prosecutor 
for the purposes of the ease. Indeed, in 
view of the fact that the Province of Behar 
and Orissa has a Legal Remembrancer, it is 
extremely improbable that the Legal 
Remembrancer of Bengal could ever have 
been intended to be appointed Public Pro. 
secutor in a case from that Province. [n 
a case of this description, where the liberty 
of the subject is involved, and an appeal is 
sought to be preferred against an order uf 
acquittal, the statute must be strictly con. 
strued, and fall -compliance with its. 
provisions required. The learned Standing 
Counsel has urged us to put upon the 
passage in the letter what he calls a reagon- 
able and common sense construction; but 
it is plain that the construction which he 
has pressed us to adopt was never present 
to the mind of the framer of the letter and 
that he has been constrained to take recourse 
to this argument because there is no escape 
from the preliminary objection. We hold 
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RAJANI BINOD CHAKRAVARTI t. ALL INDIA BANKING AND INSURANCE CO, LD. 


accordingly that the appealis incompetent 
and dismiss it on that ground. 


Appeal dismissed. 


CALCUTTA HIGH COURT. 
OgIMINAL MiscELLANEOUS Revision No. 70 
: or 1913. 
July 7, 1913. 
Present: —Mr. Justice Imam and 
Mr. Justice Chapman. 
RAJANI BINOD CHAKRAVARTI 
AND OTHERS — ÀÁOOUEED —P ETITIONERS 
versus 


Tug ALL INDIA BANKING anp INSU- 
RANCE COMPANY, LIMITED, LAHORE, 
on rug ooxPLAm T OF LALA MUNSHI 
RAM, Managing DIRECTOR OF THE SAME— 
COMPLAINANT—-OPPOSITE Party. 

Oriminal Procedure Code (Act V of 1898), s. 185, 
cl. (1) —Doubtful case—High Court deciding District 
where trial to take place —Mere convenience, whether 

ung for interference. 
AOE 185,clause (1), of the Criminal Procedure 
Code does nob warrant the interference by the High 
Court merely upon the ground of convenience, The 
decision of the High Court, within the local limits of 
whose Appellate Jurisdiction the offender actually is, 
can only be sought when a doubt arises as to the Court 
by which an offence should be inquired into or tried. 

A prosecution was initiated at Lahore against cer- 
tain persons whe live in Chittagong under sections 409, 
420, 467 and 477, Indian Penal Code, on the ground 
that under the terms of the agency between the 
parties, all accounts were to be rendered and moneys 
collected to be paid by the accused to the com- 

lainant at Lahore: 
Held, that there was no doubt that the Courts at 
Chittagong and Lahore were equally competent to 
exercise jurisdiction in the matter and that as there 
- was no doubtful question to decide, section 185, clause 
(1), of the Criminal Procedure Code, was nof 
applicable. 
Mr. E. P. Ghosh, Counsel, with Babus 


Khitish Ohandra Sen, Probodh Kumar Das 
and Profulla Chandra Bose, for the Peti- 
bioners. l 

Messrs, Jackson and K. N. Ohowdhury, 
Connsel, with Babu Narendra Kumar Bose, 
for the Opposite Party. 

JUDGMENT.-—The petitioners in this case, 
who live in Chittagong, are being proseonted 
at Lahore for offences under sections 
409, 420, 467 and 477, Indian Penal Code, at 


the instance of the All India Banking and 
Insurance Company, Limited, of Lahore, in 
respect of transactions between the parties. 
The company's ease is that under the terms 
and conditions of the agency entered into 
between the petitioners and the company, 
all accounts had to be rendered and all moneys 
collected had to be paid by the petitioners 
to the company at its Head Office at Lahore, 
and that being so, the offences alleged are 
triable at Lahore. The petitioners in their 
petition aver that the offences, if any, were 
committed within the jurisdiction of the 
District Magistrate of Chittagong and they by 
their present application ask us to decide 
under section 185, Criminal Procedure Code, 
as to which Court should try the case. The 
learned Counsel on behalf.of the petitioners 
has mostly pressed us to consider the question 
of conveniencs and to decide in favour of 
the trial being held at Chittagong. We 
do not think that section 1&5 warrants 
interference by this Court merely upon the 
ground of convenience. The decision of the 
High Court, within the local limits af whose 
appellate jurisdiction the offender actually is, 
ean only be sought when a doubt arises as 
ta the Court by which an offence should be 
inquired into or tried. To our mind, there 
is no doubt that on the allegations of the 
prosecution, the Courts at Chittagong and 
L&hore are equally competent to exercise 
jurisdiction in this matter. We have no 
doubtful question to decide and in this view, 
this Rale must be discharged. 


Rule discharged. 
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ADAPA BUBBARAYADU €, TIPPABHOTLA LAKSHMINARASAMMA, 


MADRAS HIGH COURT. 
Ciytz Reviston PETITION No. 1026 or 1912. 
December 16, 1913. 

Present: —Mr. Justice Sadasiva Aiyar and 

Mr. Justice Spencer. 
ADAPA SUBBARAYADU AND OTHERS— 
DEFENDANTS—P ETITIONERS 
vOTSUS 
TIPPABHOTLALAKSHMINARASAMMA 
AND ANOTHER—PLAINTIFFS— 


RESPONDENTS, 
- Civil Procedure Code (Act XIV of 1882), s. 810-A— 
Civil Procedure Code (Act V of 1908),s. 115, O. XXI, 
T. 89 —Judgment-debtor parling with his interest in pro- 
perty sold after Cowrt auction but before confirmation of 
sale— Right io apply to set aside sale—Amendment 
of application —Revision— Powers of High Court. 

The words “any person either owning such pro- 
perty or holding an interest therein" in Order XXI, 
rule 88, of the Code of Civil Procedure, mean “any 
person owning such property or holding an interest 
on the date of the application”. So, where the im- 
moveable property of a judgment-debtor is sold by 
the Gourt, and subsequent to the sale but before its 
confirmation, he divests himself of his interest in the 
property, he has no locus standi to apply under Order 
XXI, rule 89, to have the sale set aside, though under 
section 810-À of the old Code he had that right. 

Isher Das v. Asaf Ali Khan, 13 Ind. Cas. 184; 84 A. 
188: 9 A. L. J. 19, followed. 

Narrain Mandal v. Sourindra Mohan Tagore, 32 C. 
107, Magan Lal v. Doshi Muljt, 25 B. 631; 3 Bom. 
L. R. 255, distinguished. 

The High Oourt, when exercising its powers of 
revision under section 115 of the Civil Procedure 
Code, will not allow a petition by the judgment-debtor 
to be amended into a petition by the purchaser. 

Sadasiva Atyar, J.—— Where the lower Court has 
erred on & point oflaw merely the High Court will 
nob interfere under section 115 of the Code of Civil 
Procedure. 

—Anantha Lakshmi Ammall v. Kunnanchankarath 
Sankaran Nair, 18 Ind. Cas. 579; (1918) M. W. N. 101; 
13 M. L. T. 123; 24 M. L. J. 205, dissented from. 

A person purchasing privately from the judgment- 
debtor can apply separately to set aside the sale. 


Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
order of the Temporary Subordinate Judge 
of Kistna at Masulipatam, in Appeal Suit 
No. 18-of 1912, on the file of the District 
Court of Kistna (Civil Miscellaneous Petition 
Nc. 2284 of 1911 in Original Suit No. 224 
of 1910, on the file of the Court of the 
Principal District Munsif of Masulipatam). 


Mr. Y. Ramdoss, for the Petitioners. 


Mr. B. Narasimha ftao, for the Counter- 


Petitioner, 
JUDGMENT. 
Sapasiva Atyar, J.—This is a petition by 


the jadgment-debtor under Order XXI, rule 
89, of the Civil Procedure Code (corresponding 
to, but differing substantially in its wording 
from, the old section 310-A) to have the 
Court auction sale of a property, (which be- 
longed to himon the date of such auction 
sale), set aside. 

After the Court auction sale, however, he 
sold away all his rights to a stranger and 
on the date of this application made by 
him under Order XXI, rule 89, he had no 
title in the property. Could such a person be 
allowed to make an application under the 
new Code to set aside the sale? 


Now, an elementary principle of the law 
is that unless a statute clearly allowed it, a 
man, who has no right in & property on the 
date of filing a suit or making an application 
in respect of that property, cannot be allowed 
to file that suit or make that application. 
The natural meaning, therefore, of the words 
in Order XXI, rule 89, “any person either 
owning such property or holding an interest 
therein etc.,” is any person owning such pro- 
perty or kolding an interest on the dale of mak- 
ing the application.” The judgment-debtor 
would continue to own the property sold in 
Court auction on the date of the application 
under Order XXI, rule 89, if both of the 
following conditions are fulfilled; (1) that the 
Court auction sale has not been confirmed 
and ho has not, therefore, ceased to be the 
owner (this condition would be usually ful- 
filled as tbe application under Order XXI, 
rule 89, should be made within 30 days and 
the sale is confirmed only after 80 days) and 
(2) that the judgment-debtor has not before 
the date of the application conveyed away 
all his rights to a stranger. The judgment- 
debtor in the present case did nob own the 


_ property and bad no interest in it on the date 


of the application and hence his petition 
was rightly (it seems to me) dismissed by 
the Appellate Court. 

Reliance is, however, placed on Narain 
Mandal v. Sourindra Mohan Tagore (1), 
Maganlal v. Doshi Mult (2) and other similar 
cases for the petitioner. In‘ the first place, 
those cases were decided under the old Code. 
The judgment-debtor was held in those cases 
to continue to come within the meaning of the 


(1) 82 C. 107. 
(2) 26 B, 631; 3 Bom, L. R, 255. 
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words in section 310-A, ofthe old Code, 
"person whose immoveabls property has been 
'gold" in Court auction even after he had 
himself voluntarily sold away his properties. 
It is unnecessary to say whether those cases 
were rightly decided (L beg leave, with great 
respect, to express some doubt as to their 
correctness) because we have to construe the 
different words in the new Code. 

I think that we ought to follow the ruling 
of this Court in Anantha Lakshmi Ammall v. 
Kunnanchankarath Sankaran Nair (8), which 
shows thatthe subsequent purchaser from 
the judgment-debtor is entitled to apply 
under Order XIX, rule $9, If the subsequent 
purchaser is so entitled, why shonld the 
judg ment-debtor, who has no interest, be also 
permitted to apply in disregard of the plain 
rule of jurispradence already referred to by 
me? The case of Ishar Das v. Asaf Ali Khan 
(4) shows that such a judgment-debtor can- 
nob apply under Order XXI, rule 89, though 
Iam nob prepared to agree (with great res- 
pect) with Mr. Justice Chamier that even 
the subsequent purchaser cannot come in 
under Order X XI, rale 83, as that opinion is 
opposed to the ruling of Anantha Lakshmi 
Ammall v. Kunnanchankarath Sankaran Nair 


_ (3). 


Even if I am wrong in the above view, I 
am clearly of opinion that the lower Court 
did not actillegally or beyond its jurisdic- 
tion or act with material irregularity in 
arriving at the above conclusion and hence 
that wearé not entitled to interfere under 
section 115 ofthe Civil Procedure Cade. 
This view of mine,as regards the applicability 
of section 115 is, no doubt, opposed to the view 
held in Anantha Lakshmi Ammall v, Kunnan. 
chankarath Sankaran Nair (3). Lam unable 
(with great respect) to hold that because a 
Court by falling into an error of law dismisses 
a suib or an application on the ground that 
the particular plaintiff or.particular appli- 
eant has nol got the right of suit or right of 
application claimed by him, therefore, that 
Court has declined to exercise jurisdiction 
over the suit or. application. I, therefore, 
respectfully differ from Anantha Lakshmi 
Ammall v. Kunnanchankarath Sankaran Nair 
(3) so far as that case decides that the High 


— 


(3) 18 Ind. Cas, 679; (1913) M. W, N. 101; 13 M. L, 
T. 123; 24 M. L. J. 205. 
(4) 18 Ind, Cas. 134; 34 A. 186; 9 A, L. J, 19, 


Court could interfere under section 115 of the 
Civil Procedure Code. 

In the result, this revision petition is dis- 
missed but as we have allowed e»sts to the 
respondent in the connected appeal, we 
make no order as to costs in this petition. — 

Spencer, J.—1 feel no doubt whatever that 
a judgment-debtor who, after a Court auction. 
of his immoveable property has been: held 
but before it has been confirmed, parts with 
his entire interest in sach property in favour 
of a private purchaser is not a person "either 
owning such property or holding an interest 
therein by virtue of a title acquired before 
such sale" at the time of his applying to 
have the sale set aside, although he may be 
a "person whose immoveable property has 
been sold under this Chapter,” within the 
meaning of section 310-A. of the Code of 
1882. [See Maganlal v. Doshi Mulit (2).] 

In this respect, I consider that Ishar Das 
v. Asaf Ali Khan (4) was rightly decided. 
I would follow that decision so far as it - 
desides that a judgment-debtor who has 
divested himself of all his interest in the 
property has no locus stand: to apply under 
Order X XI, rule 89, to have the sale set aside.’ 

On the question whether the purchaser 
under the private sale is a person owning 
such property and can come in under this 
section, the above decision is in conflict with 
a later decision of a Bench of this High 
Court in Anantha Lakshmi Ammall v. Kunnan- 
chankarath Sankaran Nair (3) but find it 
unnecessary to express any view about the 
purchaser’s rights in the present case as he 
is not a party tothe present proceedings; 
and I am satisfied that we should not, as a 
Court acting in revision under section 115 
of the Civil Procedure Code, allow any 
amendment of the petition at this stage or 
any presentation of a .fresh petition by a 
person nob a party to the proceedings in the 
lower Court, more than one year after the 
time allowed by Article 166 of the Limitation 
Act has expired. 

I would, therefore, dismiss the revision 
petition but without costs, as costs have 
been allowed in the appeal against order 
which the petitioners took as an alternative 
remedy. 


Petition dismissed. 
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BOMBAY HIGH COURT. 
OaratNAn Civic Sore No. 1021 or 1912. 
August 6, 1913. 
Present: —Mr. Justice Beaman, 
JAN MAHOMED ABDULLA DATU 
AND OTHERS— PLAINTIFFS 
g versus 


DATU JAFFAR AND OTHERS — 


DEFENDANTS. 

Khoja Muhammadans— Hindu Law, how far applicable 
~—Burden of proof-——Succession and ‘inheritance —Joint 
family property— Nucleus, doctrine of —Partition, right to 
— Declaration of rights —Release-—Fanmily arrangement 
— Limitation Act (XV of 1877), Sch. If, Arts. 91, 127, 
scope of. 

Where Muhammadans are concerned, the invariable 
and general presumption is that they are governed 
by the Muhammadan Law and usage. It lies on a 
party setting up a custom in derogation of that law to 
prove it strictly, 

Tn matters of simple succession and inheritance 
it is to be taken as established that succession. and 
inheritance among Khojas and Memons are governed 
by the Hindu Luw as applied to separate and self- 
acquired property. 

' The Hindu Law of joint family does not apply to 
Khojas and Memons. Nor does the doctrine of 
“nucleus” apply to these people. 

ifthe joint family relationship is nob fastened on 
certain persons by law, it cannot be inferred that it 
had been voluntarily undertaken merely because these 
men have shown great natural kindness to their 
grandsons and nephews while the latter were helpless 
children and in need of protection. 

“No Khoja son can sue for partition during his 
father’s life-time. Norcan he sue for a declaration 
of what his rights are. during the life-time of his 
father on the footing of being amember of a joint 
Hindu family. 


In estimating the reasonableness of a family ar- ` 


rangement under the Hindu Law, what is to be 
looked at is not the state of the family fortune at the 
date itis called in question but at the time it was 
made, 

If there was then an adequate motive and if, on the 
whole, if was a reasonable and fair arrangement, the 
Coart will not scrutinise too closely the adequacy of 
the consideration. 
` The essential requirement of Article 127 of the 
Limitation Act is thatthe property in respect of 
which relief under it is sought must be joint family 
property. 

On the death of & Muhammadan intestate, his estate 
cannot, in any corceivable circumstances, be joint 
family property, unless it is by a special custom 
supposed to be governed by the Hindu Law. Such 
estate is an undistributed estate, to be taken in 
severalty by the heirs, sharers and residuaries. 


“It does not follow from the fact that Article 127 is 
not restricted in terms to Hindus that it necessarily 
extends to every one who is nota Hindu. The 
criterion of its applicability is the charaster of the 
property. That property must be “joint family pro- 
perty” and no such property is known to the law 
outside the special Hindu Law of the joint family. 
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Artiole 127 does nob apply to Muhammadans qua 
Muhammadans. It would only apply where the 
property is shown to have gone through an unim- 
paired descent and to have been held thereafter by 
the survivors as the join$ family proporty. 

Where the existence of a document, if valid and 
binding on a party, would defeat his suit to recover 
possession of any property, he must sue under Article 
91 of the Limitation Act for the cancellation of that 
document within three years. 

In 1879, A, a Khoja Muhammadan, executed a 
release in favour of his father, B. and his brother, C. 
whereby in consideration of a sum of money he 
relinquished his share in the family property. A.’s 
wife was given certain ornaments ab the time; while 
his son, D. was given a house. After the release, A, 
lived separately but his son, D, and another son, E. 
who was born subsequently in 1893, were educated, 
married and brought up by B. and C. Iu 1902, B. 
gifted away all his property to C. 

In 1912, D. and E. sued B. and,C. for a declaration 
that the properties and the business mentioned in the 
plaint were the properties of a joint family and that 
the release and the deed of gift were void and in- 
operative. They also prayed for partition of the 
joint property: 

Held, (1) that the release was a fair family arrange- 
ment and that it was binding on D. and E; 

(2) that the claim to have the release set aside 
was time-barred under Article 91; 

(3) that the plaint disclosed no cause of action, 
as plaintiffs could not sue for partition during the 
life-time of B. and it was premature to sue for a de- 
claration of what their rights were at present on the 
footing of being members of a Hindn joint family. 


Messrs. Bhandarkar and Kasada, for the 


Plaintiffs. 
Messrs. Mirza and han, for Defendant 
No. 1, 


Mr. Wadia (with him Mr. Strangman, 
Advocate. General), for defendant No. 2. 

Messrs. B. Wadia aud Modi, for Defend. 
anb No. 3. 


JUDGMENT.—In this suit, the plaintiffs, 
who are the sons of Abdulla Data, a Khoja, 
pray that it be declared that the properties 
mentioned in the plaint and the business 
referred to therain are the properties aud 
the business of a joint and undivided family; 
that the rights of the plaintiffs and the other 
defendants therein be ascertained and declared; 
thah the said properties be partitioned be- 


: tween the plaiotiffaand the defendants, in 


accordance with their intereats so ascertained 
and declared; that for these purposes all 
necessary directions b» given, inquiries made, 
and accoauts taken; that in the meantime a 
a Receiver be appointed; that the defendants 
Nos, 1 and 2 be restrained by an order and 
injunction of this Court from alienating or 
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otherwise disposing of the same, that it may 
bs declared that the release referred to in the 
plaint is not validand binding on the plaintiffs 
and defendant No. 3, or in the events that 
~ have happened itis inoperative against the 
plaintiffs and defendant No. 3; that the 
deed of gift, dated Sth October 1902, in 
favour of the defendant No. 2, is void and 
Qf no effect as against the interests of the 
plaintiffs and the other members of the said 
joint family; and other, for the present, 
immaterial prayers. 


The written statement of the defendant 
‘No. 1 sets up limitation, want of jurisdic- 
tion, and, witkout prejudice to those de- 
fences, pleads on the merits, adopting the 
written statement of the defendant No. 2, 
that the release was not obtained by fraud 
etc, but thatit wasa perfectly fair and 
valid transaction and has been acted on ever 
since. The defendant No. 2in his written 
statement says- thatin or abont 1878 the 
defendant No. 3 and plaintiff No. 1, who 
was then his only son, separated from the 
joint family. The separation was recorded 
“in the release: Exhibit lin this case. At 
that time, the joint family only owned a 
small shop wherein groceries and cloth were 
retailed. In or about 1887, this defendant 
began to deal in those commodities on his 
own account, The properties mentioned in 
schedule A were all bought after the 
aforesaid partition, except & small house at 
Malad which came to the share of the defend- 
ant No. 1 ou the partition, while the only 
other immoveable property of the family was 
allotted to the first plaintiff on the same. 
Most of the said properties belong exclu- 
sively to this defendant. Denies that since 
the death of Jaffir and the partition in 1878 
the defendant No. 3 or the plaintiff No. 1 
lived with the first defendant or himself as 
members of & joint and undivided family or 
as such acquired any immoveable property 
or carried on any business. At the date of 
the said partition, this defendant was a 
minor, and the family then owned no immove- 
able property in Bombay. Denies fraud, 
undue influence ete. Denies thab the plain- 
tiffs and their mother Ratanbai were main- 
tained out of the joint family property or 
continued to live as members of the joint 
family after the release. Admits the per- 
formance of certain ceremonies but denies 
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that the expenses were defrayed out-of joint 
family funds. The release was acted upon 
and the. defendant No. 3 is still living in 
the house given under it to the plaintiff No. 
1. Denies that this defendant induced the 
defendant No. 1 to execute the deed of gift 
of 1902, Says that the defendant No. 3 and 
the plaintiff No, 1 have been living separate 
from the joint family ever since the release 
and have had nothing todo with the Bombay 
business and denies that the properties 
claimed were acquired by him for the joint 
family as benamidar but were his own self- 
acquisitions. Says that he employed the 
plaintiff No.2 in his shop but had to get 
rid of him as he was useless. The plaintiffs 
then set on foot rumours that they were 
interested in the properties now claimed in 
consequence of which these defendants had 
to file the suit in the Thana Court, This 
defendant separated ion estate from the 
defendant No. lin 1885 but has continued 
to live with him. Sets out his self-acquisi- 
tions. Pleads limitation, and panti of 
jurisdietion. 

A perusal of these pleadings is M 
as showing how deeply this commuuity has, 
under the pressure of judicial decisions, ' 
become tinged with the peculiar notions of 
the Hindu Law of the joint family. In, 
order to understand at the outset what- is 
substantially in controversy, it may be well 
to state one or two of the salient facts. 

For the purposes of this case, the family 
may be taken to have consisted of the father 
Jaffir, his only son. Datu, and his two sons, 
Abdulla, defendant No 3, and Ismail, defend- 
ant No. 2. Abduila had one son, plaintiff 
No.1, Jan Mahomed, atthe date of the release; 
dated 18th February 1879. 


Some twelve or thirteen years later, the 
second plaintiff, Aziz, said to be now about 
twenty, was born. 

There can be no doubt, indeed this is not . 
denied, that during the life- time of Jaffir, 
there was a small nucleus of “joint family 
which on his death was taken 
jointly by the survivors. The amount of 
this nucleus is disputed, the defendant No. 3 
swearing that it was about Rs. 10,000, 
while the defendants Nos. l and 2 wonla 
reduce it to something inconsiderable. But 
at the highest Ido not think it could fairly 
be taken to have exceeded Rs. 4,500, the 
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figure alleged to have been made the basis 
of the partition effected by the release of 
13th Febrnary 1879. The whole of that 
property was at Malad beyond the local 
limits of this Court's jurisdiction. But 
between 1880 and the date of the suit 


Ismail, the defendant No. 2, either by him-, 


self or assisted by his father Datu, the 
defendant No. 1, has acquired a great deal 
of valuable property in Bombay. I was told 
in the course of the trial that this property 
was now probably worth a lac of rapees. 
It cannot be pretended, and it has hardly 
been seriously argued, that either of the 
plaintiffs or their father contributed in any 
way to this enlargement of the family 
fortunes. True, the plaintiff No. 1 has 
vehemently contended that he worked from 
a very early age in his grandfather’s 
business, but there is no reason to suppose 
that if he did, his services were of any value. 
He is a feeble diseased man, who, according 
to his own letters, was never able to earn a 
penny when left to himself. Abdulla, the 
defendant No. 8, has been a confirmed 
drunkard and loafer since his early youth, 
He has sworn that he took to drink at the 
age of seven and admits he has never done 
any work at all since the partition or release. 
He has lived in the house given by that 
release to his eldest son, the plaintiff No. 1, 
upon a pittance of eight annas a day allowed 
him (I suppose for drink) by Data and 
four annas a day given him by his mother, 
with daily rations of food. The ‘second 
‘plaintiff is only now about twenty years of 
age and certainly could not have been of the 
least service*to the family as a producer. 
Such being the facts, it is clear that, apart 
from the special features of the law of the 
Hindu joint family, these plaintiffs have 
no shadow of moral right to share in the 
life’s earnings or acquisitions of their uncle 
Ismail. Datu, the grandfather, is a very 
old man, stating his age tobe eighty-six. 
In 1902, he made a gift of all his Malad 
property to his son Ismail, who was then 
the efficient representative of the family. 
By this deed of gift, he appears to have 
reserved to himself some Rs. 7,000 and it 
has been argued that he did this designedly 
to’ provide adequate shares in the joint 
family estate, as he believed it to stand, 
for hisson Abdulla and his grandsons the 
two plaintiffs. 
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80, though I do not believe that it was, it 
would indicate that Datu himself laid no 
claim at all to the valuable properties 
which Ismail claims to have acquired for 
himself in Bombay. Nevertheless if the 
doctrine of nucleus is to be applied, I think 
it would bs extremely difficult for the 
defendant No. 2, in the face of his own 
pleadings, to escape its legal consequences. 
Succinetly stated, that doctrine, origi. 
nating in our Courts in the old case usually 
called the Peshwa’s case appearing to 
have been decided by. Mount Stuart 
Elphinstone, is that where there has been 
a nucleus of joint ancestral family -pro- 
perty, all subsequent additions and acquisi- 
tions by any member of the family, while 
still living in union with the rest, immedi- 
ately take the imprint of the nucleus, and are 
joint family property líable to be divided 
on & partition between all the then existing 
members of the joint family. In the present 
case, for example, since itis admitted that 
the family was joint (víde written state- 
ments) and that there was a nucleus of 
joint property, which became on the death 
of Jaffir, ancestral joint family property, ib 
follows that as Ismail has never separated : 
from Datu, all his later earnings and 
acquisitions would be traced theoretically to 
the fund from which they grew, and would 
be joint family property liable to be divided 
between every member of the joint family 
now alive. It would be open to Ismail to 
prove, if he could, that notwithstanding the 
original nucleus, his own acquisitions were 
made independently of it, and were, therefore, 
true self-acquisitions not liable to partition 
between the members of the joint family. 
But this is always difficult. Indeed where 
the person claiming to have made auch selfa 
acquisitions has nevertheless remained in all 
other respects a member of the joint family, 
living in union or, asthe phrase goes, joint 
in food, worship and estate,. it becomes, 1 
think, virbually impossible for him to prove 
that he has aequired personal aud separate 
to the 
"nuoleus" root. The: stock phrase just 
quoted appears peculiarly inappropriate to 
Muhammadans. Afamily may very well be 
joint in food, that is, the head of the family 
may keep an open table and give boarding 
and lodging not only to his sons and grande 
Sons, which in accordance with oriental 
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custom and the calls of natural affection, 
every Mubammadan would probably do if 
he conld afford if without the remotest inten- 
tion of thereby giving any colour to claims 
which those who bad thus enjoyed his 
hospitality might afterwards put forward 
to strip him of his wealth. But what could 
be meant by joint in worshipP All Mahomme- 
dans are joint in worship, if they are good 
Mahommedans in a religious sense, although, 
as among members professing other great 
religions, there are to be found minor sects, 
and slight divergencies of ritual and dogma, 
Joint in estate begs the whole question. 
Mahommedans under their own law are 
never joint in estate, whether they live 
together or whether they do not. It is 
only when certain Mahommedan com- 
munities have been declared to be governed 
by the Hindu Law, that the terms have any 
meaning. Living jointly in estate, then 
means no more than that if once they have 
formed a joint family, the members have 
not separated -and partitioned the property, 
or possibly in the case of a single member 
desirous of withdrawing from the joint 
family without effecting a complete parti- 
tion, he has not given a valid release of 
all his claims upon any share of the joint 
property. And I hope to show presently 
that judicial decisions have laid down sweep- 
ing propositions, which have had an extremely 
disastrous influence upon the flourishing and 
wealthy Khoja aud Memon sects, and have 
gone far beyond any needed or hitherto known 
application of the rule that a proved spacial 
custom may override the general law. This 
caso raises many interesting questions of 
far reaching importance. Lt would be easy 
to answer them all in the usual way by 
citing this or that authority; but I have felt, 
in the course of the elaborate arguments 
addressed to me, particularly, after a care- 


ful study of all these authorities, that it is 


time, and this may be a fitting opportunity, 
to resume from the beginning the course 
of judicial decisions; to examine those 
decisions critically and ascertain, if possible, 
what is the precise law to-day governing 
Khojas, Memons and less important classes 
of Mahommedans, who by one or another 
judicial decision have been subjected to their 
own serious prejudice and detriment, in my 
opinion, to the Hindu Law of the join6 family. 

I want to follow closely, if I can, not only 
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the decisions, but the reasoning upon which 
they are based, which, commencing  in- 
1847 and proceeding with variations to the 
present day, are supposed in this Court to 
have established the proposition that the law 
of the: Hindu joint family 1a its entirety gov- 
erns the Kbhojas and  Memons of this 
Presidency. I feel the imperative need of 
some such complete and exhaustive aritical 
analysis of the case-law, first, because I am 
convinced that under existing conditions, the 
strict application of the law of the Hindu 
joint family, with all its legal incidents, (none 
of which, as far as Ioan sea can logically ba | 
discarded), to the commercial fortunes of these 
peoples, is a very great and ever growing 
hardship; secondly, because I doubt very much 
whether in spite of the glib manner in which 
gases involving such grave consequences are 
cited; and acsepted as final, the learned 
Judges responsible for most .of the im- 
portant decisions have really given, or 
meant to give, the complete law of the Hindu 
joint family, operation over the Khojas 
and Memons of Bombay. If it can ba 
shown that certain propositions to he 
found in these judgments are really obiter, 
and have been much too broadly stated, the 
way will ba prepared, if no more, to a re-con- 
sideration of the whole subject. That this is 
eminently desirable, no one acquainted with ' 
the recurring litigation, rapidly increasing 
in volume, attributable to this single cause, 
will be disposed to doubt. If, after all, the 
oase-law should bejfound to be inimpugnable, 
"the Legislature must very soon step in to 
relieve these trading communities from the 
oppression of a system of law which does not 
properly belong to them, which was imposed 
upon them under totally different social c5a- 
ditions, and is utterly repugnant nob only to 
their secular interests, but to their own law 
and religion. And here I will take the op- 
portunity of quoting a passage froma judg- 
ment of my own in Karsandas Dharamsey v. 
Gangabai (1):— 

“The fundamental principle of the Hindu 
joint family is the tie of sapindaship. With- 
out that it is impossible to form a joint 
Hinda family. With it as long asa family is 
living together, it is aJmost impossible not to 
form a joint Hindu family. It is the family 
relation, the sapinda relation, which distingu- 


(1) 10 Bom. L. R. 184 at p. 195 32 B, 479. 
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 ishes the joint family, and is of its very 
essence. Theobjectof the early Hindu lawyers’ 
in clothing this family relation with special 
legal sanctions and far reaching consequeacas, 
was quite clearly to preserve the continuity of 
the family and seems to harmonize completely 
with so much else that is peculiarly character- 
istic of the Hindu Law, and sentiment, 
similarly examplified in caste restrictions, 
and indicative of the deep interpenetration of 
law by religion. The first care of the Hinda 
law-giver was to perpetuate religious 
observances, to perpetuate, therefore, the 
family, as a permanent unit, of which 
each succeeding. generation was under 
sacred obligations to perform religious obse- 
quies for the benefit of ancestors. Obviously 
connected with this is the need of worldly 
provision, and hence the legal attributesof joint 
family property. There can be no alienationor 
delegation of spiritual duties, If the father could 
deprive his sons of the whole family property, 
he might render them incapable of duly dis- 
charging his appointed obseqnies. . So that 
where a father and sons held property to- 


gether, the sous, along with religious duties, : 


acquired civil rights, aud in the same manner 
their sons and sons and sons, to the uttermost 
limit of the supznda tie, That is the theory of 
the joint Hindu family,and | have no doubt that 
until English lawyers took it in hand, intro- 
ducing English notions often on an imperfect 
acquaintance with the Hindu system, that ib 
was almost uniformly and consistently worked. 
Ido not deny that there were probably al- 
ways exceptions in favour of special self-acqui- 
sitions, but these were exceptions, and the 
general rule was that where father and sons 
had lived in ‘ commensality ’ with property 
applied to the common uses, whether that 
property had or had not in the first in- 
stance been acquired by the father, it re- 
ceived the impress of joint family property aod 
fell under the law regulating its descent.” ` 

I quote that passage bacausa [ am still of 
opinion that it rightly states the theory of 
the Hindu joint family in its conuexion with 
the law and points clearly to its essentially 
religious origin. But surely had that been 
not only fully realized but kept prominently 
in sight, it might have given pause to any 
Court about to decide, as upon 4 mere custom 
in a particalar case, that this quite unique 
branch of the Hinda law, rooted in, and 
inseparably bound up with Hindu religion, 
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could in its entirety be tausferred to large 
bodies who were not Hindus, but had a la v 
and a religion of their own, of a totally differ- 
ent and, on the whole, antagonistic character. 
Ib. is true that this momentous changa was 
brought about in the first place with special 
reference to the origin of the Khojas and 
Memons. These were originally Hindus, who 
were converied to Mahommedanism about 
five hundred years ago by the Pir Sadruddin. 
And Sir Erskine Perry, whose judgment | 
am about to deal with, was satisfied that 
notwithstanding the lapse of time sinc? 
their conversion, these peoples had adhere 
to the Hindu law of the joint family. Bat Í 
doubt whether this makes allowanes enough 
for the intimate and inseparable interpeneira- 
tion at all points of law and religion among 
Hindus and Mahommedans. It is poasible, 
but prima facie unlikely, thal whole bodies of 
Mahommedans, neglesting the commands of 
their own law and the influence of their o va 
religion, should adopt, merely by way of 
custom, the entire complicated and techni- 
cal law of the Hindu joint fa-aily; bas 
doing so could hardly bə dus, as Sir 
Erskine Perry appears to think, to in- 


. herited traditions, and a kind of religious 


atevism, nor after such adoption could any 
cogent reason be found to sustain the system. 
On the contrary, as time wentonand these 
Mahommedans gradually lost sight of their 
ancestry before conversion, the imperative: 
ness of their own law and religion would 
certainly tend to dissipate rather than en- 
courage any belated inclinations towards the 
old faith with its resultant laws that might 
have survived. Much more likely, of course, 
is the explanation that this assimilation is to 
be attributed to the pressure ofsurrounding 
Hinduism. But that is quite a distines5 cause 
from that sought in these converts having 
been made from Hinduism. Any effects 
of that cause might reasonably be  ex- 
pected to have expanded themselves: 
and disappeared in, say, a century. It is, 
however, true that the preponderance of 
Hinduism, numercially at least, and its œn- 
tinuous pressure on other relatively small 
bodies enveloped by it, has shown itself to be 
more than once a vera cuusa of these latter 
embeided alien elements assuming, more or 
less completely, the general colour and 
character of the surronnding mass. Thero 
can be no doubt, for instance, bat that during 
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the years of their weakness and dependence 
for very existence upon the tolerance of the 
larger peoples surrounding them, the Parsis 
becama something very like a Hindu caste. 
On the other hand, in estimating the pres- 
sure of such forees, it should not be for- 
gotten that never has the tension and vigour 
of the Moslem faith, as & whole, been so 
relaxed or spent, in Asia at any rate, as to 
allow its adherent to succumb to the mere 
dead weight of surrounding numbers. And 
it certainly does seem antecedently improb- 
able that converts, who are usually moat 
zealous for their new faith, should, at a time 
when Mahommedanism was still aggressively 
predominant in India, have quietly lapsed 
back under the mere dead weight of Hindu 
environment, into, so far as all the practical 
‘side of life and business was concerned, their 
former Hinduism. Borrowing a custom from 
a neighbouring society is one thing; but the 
absorption of a complete group of legal no- 
tions in all their rigidity, rooted in and in- 
dissolubly bound up with an alien religion, 
and thus absorbed, regulating the largest part 
of life on its social and economic side, is 
surely quite another. There would be no- 
thing very surprising in the Kbojas and 
Memons having adopted the custom from 
Hinduism of allowing daughters on an in- 
testacy no more than maintenance or dower; 
but it need not follow from that, even be 
: the custom proved, that, because that custom 
is consonant with the notions of the Hindu 
joint family and directly opposed to the 
Mahommedan Law of succession, that those 
who had adopted it had atthe same time 
voluntarily and consciously adopted along 
with it, every other legal incident of the 
Hindu joint family. And it may now be 
very confidently asserted that whether or not 
the Khojas and Memons of this Presidency 
hadin 1847 adopted customs based on the 
law of the Hindu joint family, had those 
. customs not been rather hastily, as I cannot 
help thinking, been stereotyped by judicial 
decisions, they would long before this, with 


the expanding commercial prosperity and. 


industrial enterprise of these peoples, have 
been utterly repudiated and abandoned. 
But a course: of decisions beginning with 
the Khoja and Memons’ case, [Hirbae v. 
Sonabae (2)], which I shall now examine, 


(2) (1847) Perry O. C. 110; 4 Iud. Deo. (o. ; 
Mor. Dig. 431. c. (0, s.)100: 2 
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soon rivetted the fetters of thelaw of the. 
Hindu joint family upon these and later 
other Mahommedan groups in this Pre- 
sidency; so that it now remains to be seen 
whether it is possible to undo what has been 
done, and so relieve these progressive and 
wealthy communities from what I believe is 
generally coming to be felt an intolerable 
burden. Take this comparatively small case 
as an example. But for the extension or sup- 
posed extension of the Hindu Law to Khojas 
in all matters of property, succession and 
inheritance, no litigation of this kind would 
have been possible, nor would anu energetic 
trader like the defendant. No. 2, Ismail, have 
been put to the risk of being obliged to share 
his property, undoubtedly, in fact, whatever 
fanciful theories of law may be woven about 
it, the result of his own skill and industry, 
with a brother and nephews who can have no 
remotely conceivable moral or equitable right 
to a penny of it. 

What Sir Erskine Perry had to try in 
Hirbae v. Sonbae (2) was anarrow question 
of an asserted custom amongst these sec. 
taries, The plaintiffs claimed under the 
Mahommedan law (the authority .of the 
Qaran) their share of their father's estate. 
The defendant set up a custom of the Khojas 
by which daughters were entitled to tio 
more than maintenance and dower. Ex- 
actly the same point was in controversy in 
the connected case. But it will be seen 
from the judgment that at that time the 
Memons occupied a better social position 
than the Khojas, and were already recognised 
as a flourishing and progressive community. 
Part of the reasoning, then contained in the 
first part of the judgment, is to be res- 
tricted entirely to the Khojas as they then 
presented themselves to -she learned Ohief 
Justice, Although the Khojas were des- 
eribed as generally poor, illiterate and igno- 
rant of their own law and religion, a consi- 
derable sum must have been directly or in- 
directly at stake. The estate of Hadjibhai 
Mir Ali is stated to have been about three 
lacs of rupees. A custom as yet res integra 
was to be proved; yet it appears that all 
the evidence was recorded in two days. In 
that short time, the learned Chief Justice 
says that a great deal of oral evidence fairly 
representing the views of the enire sect ^ 
was taken. Whata contrast between those 
days and these P Were such a suit to come up 
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“for trial in this High Court to day,it is safe to 
say that it would occupy months. And it cer- 
' tainly does seem surprising that within the 
compass of two days, the Oourt should have 
been able to get evidence enough to satisfy 
itself upon so large and vital a question a3 
“that which was then determined. It is sigai- 
ficant too that the learned Chief Jastice very 
plainly thonght that by affirming the alleged 
custom he was conferring a benefit upon the 
Khojas and Memons, and giving legal sanc» 
tion to a venerated and highly prized usage. 
This is clear, I think, from that part of the 
judgment in which the question of how far 
the iz lect should be applied is elaborately 
and lerrnedly discussed. It is part of F'ate's 
grim irony that what was meant to ba s3 
great a boon should haye with the lapse of 
time turned oub to ba a grievous burden. In 
1847, the Khojas collectively were a scattered 
ignorant sect, residing principally in Cutet, 
. Kathiawar and Bombay, whose commercial 
activities had not extended mach beyond 
retail business on a very small scale, and 
many of them dressed like the Hindus, one 
of whose customs they were interested at this 
time in upholding. But to-day the Khojas 
like the Memons are far from being illiterate, 
have made great strides in socjal and com- 
mercial development, and for their numbers 
are probably as ‘rich and thriving an in- 
dustrial community as any to be found iff 
the Empire. There is probably not an 
intelligent leader, or fairly -representative 
man in. the whole sect, who would not be 
pleased to be relieved of this night-mare 
of the Hindu law of the joint family 
hanging over all his business activities. 
The case was different even then with the 
Memons, and Sir Erskine Perry notes that 
having regard to the great amount in- 
directly at any rate involved in.his decision 
ibis likely that the decision of the’ Privy 
Council will be invited. It would not, there- 
fore, be fair to criticise this judgment from 
a point of view suggested by the first part of 
it alone, or to doubt that it would have been 
or might have heen different had the 
state of both Khojas and Memons in 1547 
been what it is to-day. But I cannot too 
strongly insist upon the extremely restrict- 
ed. scope of the inquiry. It was restrict- 
ed to one alleged custom and that alone, 
namely, the custom of excluding females 
from any share in a paternal estate. As 
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far as I can gee, and I have read the 
whole judgment very carefully, and I may 
say with interest and admiration, the learned 
Chief Justice never meantto decide orsupposed 
bimself to be deciding anything more. It was 
a custom which all that was influential and 
likely to be audible in the sect, was interested 
in affirming ; those who pleaded against it for 
rights under their owa law were 
young defenceless women. Even to-day 
the Khojas and Memons would probably 
not object to the continuance of that cus- 
tom standing alone. But parts of the 
learned Chief Justice's judgment, which are 
really no more than obiter, appears to pre: 
suppose as the ground of his desision 3 
view that the Khojas and Memons had 
adopted not only this custom but the whole 
of the Hindu Law to which it owes its origin. 
If the judgment ba strictly analysed, it 
will be found to go no further than this. 
(1). Thata reasonable custom alleged d 
proved to have existed among a class, an 

not opposed to the written law of the ruling 
power (meaning here the English Statute 
Law), may be sanctioned by the Coart. 
(2). That the words in the Charter of 
the Supreme Court, "Law and Usages of the 
Mahommedans” did not preclude a custom 
being legally recognized although it .might 
conflict with the Divine law of. the Quran. 
(8). That this particular custom was proved 
to exist among both Memons and Khojas. 
(4). That for the purposes of that case; 
the lea loci must be subordinated to the 
personal law of the litigants and that old 
well established usage, not conflicting with 
any written law ofthe ruling power, was 
part of that personal law and ought to be 
enforced by the English Courts. I hope I 
may be permitted to say that Sir Erskine 
Perry’s judgment in this case is one of 
which this High Court may well be proud. 
But it certainly does not go the length or 
any where near the length to which it appears 
to have been carried later. 

The next case in cebronologieal order is 
Gangbat v. Thuvar Mulla (3). This was a 
suitor petition by Gaugbai; (who must, I 
think, have been the same Gangbai, plaintiff 
v. Sonabai in the Khoja case just discussed), to 
havea charitable bequest containd in the Will 
of Rahamatbai, widow of Sajan Mir Ali, set 
aside and to have her whole one-fourth of 

(3) 1 B. H. 0. R. 71. 
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the residuary estate so bequeathed in charity, 
as the sole heir of Sajan Mir Ali It is 
pretty clear from the form of the petition 
that whatever Sir Erskine Perry had decided 
or meant to decide in the Khojas’ and Memons' 
case (2), neither the petitioner here, nor 
her legal advisers, nor the Court, understood 
. that decision to have made the entire Hindu 
law of the joint family applicable to these 
Khojas. Else, of course, there could have been 
no question of the widow making a Will a; 
all. The point actually decided is quite un. 
important but the case is interesting because 
it illustrates the almost hopeless confusion of 
thought, which prevailed at that time in the 
Court, over questions of Hindu and Mahom- 
medan law. The judgment was delivered by 
Sir Mathew Sausse, who says: " —It appears 
that Rahimatbai was a female of the Khoja 
caste, which, although Muhammadan in 
religion, bas been held to have adopted, and 
io be governed by, Hindu customs and laws 
of inheritance.” I pause here to observe 
firat that the Khojas are not acaste. Sir 
Erskine Perry is careful to call them sec- 
taries. The use of the word “caste” implies 
that they were rather Hindu than Mahomme- 
dan and goes a long way towards begging 
the crucial question. But what follows 
illustrates still better the extremely loose 
way in which law is made by judicial deci- 
sions. It certainly was not held, as I have 
just pointed out, that the Khojas -and 
Memons had adopted Hindu customs and 
laws of inheritance generally. Not a word, 
I believe, will be found in Sir Erskine Perry's 
judgment to support the proposition that he 
held thatthe Khojas had adopted the Hindu 
law orlawsof inheritance. What he did 
find was thata single particular custom, 
which belongs rather to the Hindu than the 
Mahommedan law, was proved to exist 
among Khojas and Memons. Later, the 
learned Chief Justice says:— Now represents 
the rights of the Khoja or Hindu heir-at- 
law." Again it is assumed without any 
evidence that Khoja and Hindu are inter- 
changeable terms when prefixed to the words 
“heir-at-law,” an assumption, it is submitted 
with respect, for which there is absolutely no 
foundation. 

In 1866, In the goods of Mulbat (4) was 


decided. It was held by Couch, O. J., that 
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by the eustom of Khojas, when a widow 
dies intestate and  wishout issue, property 
acquired by her from her deceased husband 
does not descend to her blood relations. buat , 
to the relations of her deceased husband. 
Here we come» limine upon another in- 
stance of that confusion of thought or loose 
use of language which hangs like. a pall over 
this branch of the law. The actual point 
decided was that there was a custom proved 
amongst the Khojas (by the evidence of: 
three witnesses only as far as I can see) 
which entitled the husband's relatives to 
succeed to his widow's estate, if she died 
intestate, in preference to her own kin. 
What is remarkable is that it appeara to 


“have been taken for granted in the state- 


ments of the witnesses quoted that a Khoja 
widow could will away the whole of her 
husband's estate, which is as inconsistent 
with the Hindu as with Mahommadan law. 
The learnd Chief Justice says: — I agree with 
the observations of the Counsel for the 
caveator that the law by ‘which the Khojas 
are governed is not, properly speaking, 
Hindu law, but probably that law modified 
by their own peculiar customs; and { think 
it has been sufficiently established that there 
is & Khoja custom which excludes the 
wife’s relations from succeeding to property 
such as this.” All the comment which such 
a passsage requires is that it. appears to 
assume thatin the first instance .Khojas 
would be governed by the Hindu, rather than 
the Mahommedan law, and that it would 
lie on any Khojaso alleging to prove thab 
the Hindu law had been modified by some 
Khoja custom. With great submission that 
inverts the order of procedure For surely 
in every case, except those in which s custom 
has already been legalized, it is to be 
presumed that the Khojas being Mahomme- 
dans are governed by the.Mahommedan law 
until a contrary custom has been established. 

In 1874, Shivj; Hasam v. Daiu Mavjt Khoja 
(5) was decided, and itis from this time 
onward that the law becomes more defini- 
tely stereotyped. The case is commonly 
summarized thus: “In the absence of sufficient 
evidence of usage to the contrary, the Hinda 
law is applicable in matters relating to 
property, succession and inheritance amongst 
Khoja Mahommadans.” It will be noted 
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that if this correctly represents the decision, 
a great step has been made. Now, it is to be pre- 
sumed that Khojas, although Mahommedans, 
are governed by the Hindu law in all matters 
relating to “property” as well as succession 
and inheritance. It, therefore, becomes ne- 
cessary to examine this judgment with some 
closeness. In the first part of the judgment 
devoted to the question, whether the property 
of the deceased had vested in the District 
Court, all that I need notice is that the 
learned Chief Justice, Sir Michael Westropp, 
speaks of Shivji as a ‘“co-parcener” and 


again as the manager of an undivided Hindu’ 


family. So farit appears to be taken for 
granted that the Khojas are governed by the 
Hindu law of the joint family, ‘a proposition 
for which until this judgment there is abso- 
lutely no authority I believe to be found 
anywhere. The learned Chief Justice pro- 
ceeds next to consider the contention that 
Khojas are not necessarily governed by the 
Hindu law of the Mitakshura. He refers to 
the cause celebre of The Ádcvocate- General eg- 
relatione Daya Muhammad v. Muhammad 
Husen Huseni (6), decided in 1866 by Sir 
Joseph Arnould, but does not appear to de- 
duce anything from it. He then goos on 
thus (page 291): “But in matters relating 
to property, succession, and inheritance, 
the Khojas appear to have retained to a 
considerable extent the Hindu law. In 
Birbae v. Sonabae (2), they succeded in 
showing that tha Qoran did not govern the 
order of succession amongst them...... (Then 
after setting forth the facts of that case and 
merely inferring from those facts that Sir 
Erskine Perry’s decision went much further 
than in fact it did, he goes on—). The tra- 
. ditionary doctrine of the Supreme Court and 
of the High Court has, for upwards of, at 
least, twenty-five years, been that, in the 
‘absence of proof of special usage to the con- 
trary, the law applicable to Khojas is, in 
matters relating to property, succession, and 
inheritance, the Hindu Law as administered 
in this Presidency. Accordingly, in Gangbat 
Thavar Mulla (3), we find Sir Mathew Sausse, 
C. J., saying that the Khoja caste, although 
Muhammadan in religion, bas been held to 
have adopted and to be governed by ‘Hindu 
customs and laws of inheritance." I pause 
here to repeat that, while, undoubtedly, Sir 
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Mathew Sausse does say that, itis apparently 
a mistake since [ am unable to find any case 
ju which fanything nearly as wide as that, 
ever was decided, ‘In the goods of Mulbai(4), 
already mentioned, it was held that when a 
Khoja widow dies intestate and without issue, 
property aequired by her from her deceased 
husband descends to his relations, and not to 
those of the widow." I pause again to point 
out that my critical examination of that case 
shows that it does not pretend even to decide 
more than the narrow question before it, 
namely, which is first in succession toa 
Khoja widow holding her husband's property, 
her own or her husband’s kin? and expressly 
leaves it in doubt, to what extent the Khojas 
are governed by the Hindu law in other 
matters of property, succession and inherit- 
arce. The learned Chief Justice goes on: 
"In a contest for administration in a case 
of intestacy, which has lately arisen between 
the mother and widow ofa Khoja at the 
Ecclesiastical Side of the High Court, and, 
after occupying Sir Charles Sargent many 
days in hearing, now stands for judgment, 
the Ecclesiastical Registrar has collected 
Beveral precedents at that side,—some being 
cases disposed of by the Court and others by 
the Ecclesiastical Registrar. In all, the 
Hindu law, as indicating the person entitled 
to sueceed to the property, would seem to 
have been taken as the guide in granting 
Letters of Administration, except in one or two 
instances, in which the person so entitled 
expressly consented to the grant to another,” 
This I take to be the real foundation of the 
decision for, as I have shown, the other cases 
cited so far certainly do not supporb it. But 
what is this ground? It is so vague that it can 
hardly beexamined. But put at the highest 
it seems to be no more than this, that 
in intestacies on the Ecclesiastical Side, the 
Hindu law is followed in ohoosirg the heir. 
Whether that practice be warranted or not, 
it is surely insufficient to be the basis of so 
wide a prop-^sition as that the Khojas are 
governed by the Hindu law in all matters 
relating to "property, succession and inherit- 
ance,” 


The learned Chief Justice then cites the 
case of In ihe goods of Vallu Musani, decided 
in 1855, where administration was granted 
by.the Court to an undivided brother of the 
I am 
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unable to find that case, but I do not thiuk it 
would throw much light on the problem I am 
trying to solve. For here again the entire 
question is begged when the brother is des- 
eribed as the “undivided” brother of the 
deceased. Upon these materials, the learned 
Chief Justice concludes: “Woe think that we 
must consider it as the settled rule in Bombay, 
that, in the absence of sufficient evidence of 
usage to the contrary, the Hindu law is appli- 
cable in matters relating to property, sucaes- 
^ gion and inheritance amongst Khoja Muham- 
madans. There has not been any evidence that 
in such a case as the present, there is in 
Bombay any usage amongst Khojas opposed 
to the Hindu law. Aid no evidence has 
been given to the effect thatthe ordinary 
rule in Bombay, namely, that of the 
Hindu law, is not applicable to Khojas at 
‘the Thana. We think, therefore, that we are 
bound to apply to them the Hindu law.” 
In this way, the conelusion is very summa- 
rily reached, a .conclusion fraught with 
disastrous consequences to the Khoja com- 
munity, that the Khojas are subject to the 
Hindu law in all matters relating to pro- 
perty, succession and inheritance. I have 
traced the process step by step from its 
innocent beginning to its completion in 
this judgment., No one who reads the 
cases critically can help admitting that from 
the first the learned Judges, responsible 
for these far reaching decisions, have 
enlarged Sir Erskine Perry’s decision per 
saltum. It is easy to say that this or 
that has “ been held " or that the“ tradi- 
tionary doctrine of the Supreme Court and 
the High Court," has been this or that, 
But examination shows that what is thus 
declared in general terms to have been 
held, never has in fact been held, aad that 
the " traditionary doctrine of the Supreme 
Court and the High Oourt” is a very 
unsound foundation for the large conclusion 
based upon it. 


In the goods of Rahtmbhav, Hirabar v. 
Gorba (7) was decided by Sir Charles 
Sargent in 1875. It was here held that 
a mother was entitled, by the custom of 
the Khojas, to the management of the 
estate, and, therefore, to Letters of Adminis- 
tration in preference to a wife or sister. 
Here for the first time since 1847 we find, 
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in the opening passages of Sargent, J.'s 
judgment, au accurate statement of what 
really was decided in the Khojas’ and Memons’ 
case (2) by Sir Erskine Perry. Tho learned 
Judge goes on (page 300) : “ Bat it was said 
that in any case, since the judgment of Sir 
Erskine Perry, an uniform practice has 
prevailed in this Court in the exercise of 
its Heclesiastical Jurisdiction, both in its 
contentious and non-contentious business, 
of administering the Hinda Law of inherit- 
ance in the absence of proof of any special 
appeal eustom to the contrary. Now, an ex- 
amination of the records of the Eeclesiastical 
Side of the Supreme Court (during the ` 
interval of sixteen years which elapsed 
between the date of Sir Erskine Perry’s 
decision and 1863) shows that there were 
as many as ten applications for Letters of 
Administration to Khoja estates, seven of 
which were disposed of by the Registrar as 
non-contentious business and three by the 


Court itself." (The learned Judge then 
deals with the instances.) The learned 
Judge then proceeds:— fb is to be 


remarked that in all these cases, with the 
exception of two, the widow either applied 
for administration or entered a caveat, 
and that in all administration was either 
given to the widow, or, if not, it was with 
her ‘consent, or under special circumstances, 
aualogous to those of an undivided Hindu 
family, as in the case of Vallu Musani, It 


‘may be said that it would be unsafe to 


draw any positive conclusion from these 
scanty materials as to what the practice of 

the Court really was, although they, un- ` 
doubtedly, point to such a practics as I have 
stated, and are” difficult to explain on 
any other supposition.” The - learned 
Judge then finds strong corroboration 
elsewhere, and cites the case of Gangbhas v. 
Thavar Mulla (3). The learned Judge 
also notices the case of In the goods of 
Mulbai (4). He concludes: “This sum- 
mary of the decisions of this Court, as well 
as of the cases disposed of by the Registrar 
in the non-contentious business, explained by 
the remarks of Sir Mathew Sausse in 
Gangbat v. Thavar Mulla (3), satisfactorily 
shows, I think, that the Khojas have, for the 
last twenty-five yeara at least, been regarded . 
by the Court, in all questions of inherit- 
auca, a3 converted Hindas who originally. 
retained their Hinda law of inheritanca, 
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which has since been modified by special 
. customs, and that an uniform practica has 
prevailed during that period of applying 
Hindu law in all questions of inheritance, 
save and except where such a_ special 
custom hasjbeen proved.” Now, assuming 
that the conclusion reached by the learned 
Judge upon a careful examination of all 
the materials then available be corrects, it 
ought not to be illegitimately extended. 
What Sargent, J., held was that in matters 
of succession the Khojas were governed by 
the Hindu law. But in the particular 
case” he found. a practice utterly opposed 


to the Hindu law, proved. The concluding 


part of his reasoning quoted above suggests 
this comment. Admitting that the Khojas 
were Hindus before their conversion it would, 
not necessarily follow that they “originally” 
took over with them into their new faith, 
the whole.of their old law founded on their 
old religion, and it is only by gradual 
modifications that they have departed from 
it. The contrary is much more likely to be 
true. For converts, as previously observed, 
are usually zealots, and in the flash 
of conversion would be most unlikely 
to retain anything which in a peccliar 
degree linked them with the faith 
they had deserted. What probably happen- 
ed was that as the fervour of their Muham- 
medanism cooled, and they felt more and 
more the surrounding pressure of Hindnism, 
they insensibly re.adopted many of the 
customs and notions belonging to Hindu 
Law and religion. It is historically prob- 
able that the numerous Catholie converts 


to Christianity of the Western Coast of India, ` 


who can now hardly be distinguished from 
their Hindu neighbours, were at the time 
of their conversion very zealous and orthodox 
Christians. The point is of no practical 
importance. For adopting Sir Charles 
Sargent’s conclusion, it goes only this length 
that in matters of succession it lies upon 
Khojas, who assert a custom opposed to the 
Hindu law, to prove it. Thatis a much 
more cautions statement of the real state of 
the law, and based on much more solid 
material, than the wide proposition that until 
the contrary be proved, Khojas must be taken 
to be governed by the .Hindu law in all 
matters relating to property, succession and 
inheritance, 
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This case went up on appeal and Westropp, 
O. J., in delivering judgment said: “It is, 
however, evident, from what has. been said 
that the Khojas are nob as firmly bound in 
matters of succession and inheritance by the 
Hindu Law, as Mahommedans proper are by 
the Mahommedan Law, or Hindus by the Hindu 
law.”... Now itis manifest that such a state 
of the law must greatly encourage litiga- 
tion, and we eannot help thinking that it 
would be most desirable that the Government 
should take steps, as was done in the cage of 
the Parsis, to ascertain the views of the 
majority of the community on the subject of. 
succession and should then pass an engot- 
ment giving effect to those views." 

I emphatically indorse those observations 
of the learned Chief Justice though I doubt 
whether if what really had been decided in 
every case, as yet noticed, except Shivji Hasam 
v. Datu Mavji Khoia (5) had been clearly 
realizad, the mischief, to which Westropp, C. 
J., adverts, need have been so serious, as 
it has since undoubtedly become. If the 
Khojas had been left under the Mahommedan 
law in all matters except those of intestate 
succession proper, that is to say, cases arising 
upon an intestacy, some of the heaviest cases 
which have since taken up the time of the 
Courts and exhausted the moneys of the 
litigants, need never have been heard. Thao 
present is a case in point. Even so [think 
the decisions have gone much too far, For 
the analysis I have bestowed on the cases, 
reveals the truth, that only two true customs 
were set up before the decision of Sargent, J. 
in Gorba?'s case (7), namely, the custom of 
excluding daughters from the share they 
would ordinarily have been entitled to, under 
the Mahommedan law and the custom of 
preferring the husband’s male relatives to 
the widow’s kin in succession to property re. 
ceived by a Khoja widow from her deceased 
husband. Gorba?’s case (7) adds a third 
custom which is neither consistent with 
Hindu nor Mahommedan law, namely, that 
the mother is entitled to administration 
before the widow. The root of all the mis- 
chief, that is really dangerous, is to ba found 
in the assumption made by the Court ever 
since Gungbat v. Thavar Mulla (3), that the 
Khojas were to be presumed to be governed 
by the Hindu Law in all matters of succes- 
sion, inheritance, and [since Sh?vi?'s case (5) 
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till once more modified by Ahmedbhoy 
Hubibbhoy v. Oassumbhoy Ahmedbhoy (8) | 
"property." This presumption suddenly 
makes its appearance springing from nowhere, 
rooted in nothing but the traditional prac- 
tice’ of the Supreme and High Osurt and 
one or two obtter dicta of Sausse, C. J., in 
Gangbat v. Thavar Mullu (3). lsay obiter 
dicia for the point which had to be decided, 
and was in fact decided, was this and this 
only, whether a certain bequest to charity 
was bad for uncertainty. The decision 
. turned upon the use of the Eaglish word 
“charity” in an English Will, and it appears 
to me that it was entirely unaffected by the 
rather strained, I should be inclined to say, 
irrelevant, argument sut of which those ob- 
servations of the learned Chief Justice arose, 
It seems to have been contended that because 
the Khojas were a Hindu caste” in.the eye 
of the law, the use of the word ‘charity’ in 
the Will of a Khoja woman must be a trans- 
lation of the Hindu word "dharam." Gifts 
to 'dharam' have been held void for uncer- 
tainty, therefore, this gift must be void, 
Sausse, C. J., while seeming tə accept the 
premise that the Khojas were a Hindu caste 
for all purposes of succession and inheritance 
(which was going mach further than any 
case decided up to that time), held that as 
the Will was ia English drawn under English 
advice, "charity" was nob to be readas a 
mere translation of ‘dharam’ bit in ita 
English legal sense, aud so the gift was good. 
I am unable to agree with the later opinion 
that these dicta of Sausse, OC. J., were more 
than obiter. - 

And as to the other root of this presump- 
tion, what is to be said for the “traditionary 
practice” extending over a period of twenty- 
five years? It turns out to consist of ten 
cases in the sixteen years following on Sir 
Erskine Perry's judgment and of these seven 
were non-contentious. In the next nine years, 
there were very few cases, and it would prob- 
` ably be within the truth to say that this 
traditionary practice rests upon less than 
half a dozen contentious cases disposed of, on 
the Ecclesiastical Side of the Conrt. It 
might be argued that the form of the peti- 
ticns even in the  non-conbentious cases 
shows clearly that the parties interested 
launched their petitions on the understand. 
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ing that the Hindu law governed them. Bat 
I attach little or no importanca to any such 
eonsiderab$ion. For the form of pleadings is 
pretty sure to be moulded by the views of 
practitioners, and it is clear that the pro- 
fession jumped early to the conclusion that 
the Khojas were only Mahommedan in name, 
while iu fact and in the eye of the law, they 
were a “Hindu caste.’ The truth is that 
the origin of the series, Sir Erskins Perry's 
decision, does nob raise any sush presump- 
tion at all, but the exact contrary. That 


learned Chief Justice appears to have thrown, 


aud very rightly, the onus of providg.a 

custom opposed, not to the Hindu but to 

the Mahommedan law, upon any Khoja 
alleging it. And ib 13 very difficalt taac- 

count rationally, except upon the supposi- 

tion of sheer misunderstanding, for the 

sudden inversion of this process which so 

goon cams into vogue and appears to have 

met with the approval of the Court, Up to 

this point, then, the point from which it is 

generally thought by the profession, the law 

became settled tə this effect, that in all 

matters rélating to property, succession and 

inheritance, the Khojas were to be presumed 

to ba governed by the Hindu law, until 

a custom to the contrary was proved. I hope 
I have shown that if so settled at all the law 

was settled on the most insecure basis. I have 

paused here, because, the decision in Shinji 

Hasım v. Datu Maviji (5) is commonly cited 

as having finally laid down this rule, which 

has subsequently undergone at least one most 

material modification, and partly because I 

want to poiat out that what had to be 

decided and was in fact decided in Shivjz’s 

case(5) had nothing whatever to do with either 

succession or inheritance, but grafted on the- 
law of the Khojas a dominant feature of the 

Hindu law of the joint family. 


I do aot think ib ean seriously be contend- 
ed, when all the available materials have 
been thoroughly examined, that there was 
any warrant either in the case-law or the 
traditional practices of the Vourt, then extant, 
for such an extension of all previous dea- 
cisions. 


Tha eas» ia question cams bafore the 
Court as a special appeal; ib appears to 


“have beea treatad in the lower Courts as 


thoagza ib wera aa ordinary cass under the 
Hindu law; I do not think any spacial 
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custom either in derogation of the general 
Mahommedan or Hindu law was set up or 
proved. Bat the learned Judges appear to 
have proceeded per salium, from the premiss 
that the Khojas before conversion were 


Hindus, one or two decisions showing that. 


in matters of succession customs analogous to 
the Hindu law of the joint family had been 
proved, and a practice on the Hecclesiastical 
Side of the Oourt presuming that in matters 
of succession the Khojas were governed by 
Hindu and not by Mahommedan law, to the 
very much wider conclasion that in all 
matters relating to property, succession and 
inheritance, they were presumed to be so 
governed till they could prove a local custom 
to the contrary. 


Next follows in 1877 the case of Rahimai- 
bat v. Hirbat (9), which was decided in the 
first Court by Sargent. J., and on appeal 
by Westropp, O. J. and Green, J. This was & 
sequel- to the case of Hirbai v. Gorbat (7) 
Gorbai having died made a Will in favour 
of Rahimatbai. Hirbai the widow claimed 
her deceased husband's estate. All that is 
important in the judgment of the first Court 
for my present purpose is the seventh issue 
and the manner in which it was disposed of. 
That issue was whether in matters of in- 
heritance the Khojas were not governed by 
the Hindu law, unless a custom tothe con- 
irary were proved; and Sargent, J., decided 
that they were, merely on the strength of 
his own decision confirmed in appeal in the 
previous case of Hirbat v. Gorbui (7). West- 
ropp, C. J., in giving judgment, said: “Both 
of tkese propositions are contrary to Hindu 
Law; and as it is now a settled rule that, 
in the absence of proof of a special custom 
to the contrary, Hindu law must regulate 
the succession to property amongst Khojas, 
it is clear that the burden of proving such 
special customs lay upon the defendant 
Rahimatbai who pot them forward." Thus, 
we see in whata sudden summary manner the 
law became "settled." Sargent, J., and West- 
ropp, C. J., were responsible for the previous 
judgments in Shivji Hasam v. Datu Mavji (5) 
and Hirbo? v. Gorbaz (7), respectively, so that 
it is nob surprising that they should have re- 
garded those decisions as final. But have 
pointed out above, after tracing the history 
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of this doctrine from its origin to this 
stage, what were the real and the only 
grounds for the statement henceforward, 
for a time at least universally accepted, 
that this far reaching question was settled. 
This case adds nothing whatever to the 
reasoning of the previous cases; it is instruc- 
tive because ib shows how easily case.law 
is supposed to be settled. In none of the 
intermediate cases, the ‘steps by which this 
conclusion was reached with the single ex- 
ception of Sargent, J.'s judgment in Hzrbaz 
and Gorbat (7), was any real attempt made to 
analyzs the contents of the preceding judg- 
ments, to state them accurately and define 
their true scope. I have shown that every 
time something was assumed to have been 
held, which never had been held, or that 
an inference was drawn from materials in 
themselves quite insufficient to sustain that 
inference. Batin a small Court, where the 
leading practitioners remain for years, have 
themselves probably been engaged in most of 
the cases and so contributed by their argu- 
ments to the decisions, snd are afterwards 
called on to advise on each fresh litigation, 
16 i8 only natural that they should advise 
the use of terms appropriate to what they 
believe to be the law applicable. That is why 
in all thesa suits we now find the pleadings 
couched in terms taken from the Hindu law 


of the joint family. 


In 1880, In the matter of Haji Ismail 
Haji Abdula (10) was decided. This 
was a Probate case, and it was held 
that Cutchi Memons were not Hindus 
within the meaning of section 2 of 
the Hindu Wills Act, and, therefore,-Probate 
totake effect throughout India cannot be 
granted in the case of a Cutchi Memon 
testator. Cutchi Memons are Mahommedana 
to whom Mahommedan law is to be applied 
except when an ancient and invariable special 
custom to the contrary is established. Wes- 
tropp, C. J., in delivering the judgment of 
the Court, said (page 460): "We know of 
no difference between Cutchi Memons and 


‘any other Mahomadans, except that in one 


point connected with succession it was proved 
to Sir Erskine Perry's satisfaction that they 
observed a Hindu usage which is not in 
accordance with Mahommedan Law,,, Under 
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these circumstances, we must hold them to be 
Mahomedans to whom Mahommedan law is to 
be applied, except when an ancient and 
invariable special custom to the contrary is 
established," It is & pity that the same 
view was not consistently held from 1847 
about Khojas. Both sests were on virtually 
` the same footing before Sir Erskine Perry. 
But in the case of the Khojas, the major 
premiss almost immediately became inverted 
while even in the case of asserted customs 
a relaxation of the general rule was per- 
mitted and carried great lengths; appar- 
ently because the Courts were uncertain 
whether they really were Mahommadans or 
Hindus. 

Hers we find the effect of Sir Erskine 
Perry’s judgment so far as it touches Cutchi 
Memons accurately repeated, and the correct 
legal consequences attached to it. Yet iu 
‘all modern arguments at this Bar, which I 
have heard, and I have heard a great many 
from the leaders of the profession, it has 
always been taken for granted that Cutehi 
Memons and Khojas stand in the samo re- 
lation to the Hindu law, and no distinction 
has ever been made between them. 

The next case of importance is again a 
Cutchi Memon case, Mahomed Sidick v. Haji 
Ahmed (11), decided by Scott, J. A Catohi 
Memon had madea Will. It was challenged 
on the ground thatthe property disposed of 
was 
Will was held invalid on the ground that 
Cutchi Memons like Hindas had no power to 


dispose by Will of ancestral family property. . 


It will be convenient to quote the more 
material passages from the judgment as they 
occur. The learned Judge says: (page 9) 
“The property disposed of by the Wills 
(I should note thattwo Wills were in dis- 
pute) consists entirely of profits made in a 
business started by the four brothers, Ismail, 
Abdsatar, Hassan and Ahmad, in 1845, under 
the partnership name of Haji Abdulla Nur 
Mahomed, their father. It is now contended 
that the Wills deal with joint family pro- 
perty, and are consequently invalid, and 
ought to be set aside;..thab the estates of 
the two deceased brothers, respectively, should 
be divided amongst the two families in 
accordance with the rules of Hindu law... First 
comes the general question—the parties are 
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Outchi Memons—what is the law applicable 
to that community with respect to inherit- 
ance? Isit Elindu Law? Is it Muhammadan 
law? Or have the Cutchi Memons created for 
themselves by their conduct, since their con- 
version, a special customary law which differs 
from Hindu law, inasmuch- as it recognizes 
no distinction between ancestral and self- 
acquired property; and from the Mahommedan 
Law, inasmuch as it gives a man unlimited 
power of disposing of all his property: by 
Will P...... The intimate connection between 
law and religion in the Mohammedan faith 
justifies the presumption that converts to 
that faith, apart from any evidence of 
customs which the community may since 
their conversion have voluntarily imposed 
upon themselves, would be governed by 
Mahommedan law. This presumption has 
received the sanction of the Privy Council* 
where their Lordships say: “But the written 
law of India had prescribed broadly that in 
questions of succession and inheritance the 
Hindu Lawis to be applied to Hindus and 
the Mahommedan law to Mahomedans, ’ and 
in the judgment delivered by Lord Kings- 
down in Abraham v. Abraham (12), it is 
said that this rule must be understood to 
refer to Hindus and Mahommedans, not by 
birth merely, but by religion also.’ But 
at the same fime it is quite clear that, 
where the natives of India are concerned, 
usage must override the presumptions of 
general Jaw in matters of inheritance 
amongst converts to anew religion, just as 
much as in other matters....... The principles 
applicable to this case, Ls refor: may be 
stated as follows :— The general presump- 
tion is that the Mahommedan law would 
govern converts from the Hindu religion 
to Mahommedanism. But a well established 
custom in the case of such converts to follow 
their old Hindu Law of inhertance would 
override that general presumption.” I 
pause here to point out what has often 
occurred to me, namely, that a custom 
needs to be proved in each case as a 
custom, and that so large & custom as that 
of incorporating a complete, widely ramifying 
and highly technical branch of law bodily 
from another religion and law, seems to 
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me wider than any custom which has ever 
been proved in any Court. :' Anda usage 
establishing a special rule of inheritance 
as regards a special kind of. property would 
be given the force of law even though 
it be at variance with both Hindu and 
Mahommedan law." [am in entire agree- 
ment with the learned Judge so far, Con- 
densed, what he starts withis this. The 
Mahommedan law must be presumed to 
govern the Cutchi Memons and by a parity 
of reasoning the Khojas; but any one alleging 
a special custom in derogation of it may 


prove it if he can, and well proved 
the Court will support it. Now, let us 
see Low the learned Judge applies his 


principle. “ Have the Cutchi Memons by 
their conduct shown that they retained the 
Hindu law of inheritance as the customary 
law of their community ?" (I note on 
that again that the proposition appears 
to me much too wide.) To make out such 
custom by conduct would require literally 
a thousand well established instances of 
every feature of the Hindu law of the joint 
family adopted by the Memons. Not only. 
would they have to prove particular rules of 
succession upon intestacies, bat also the 
rights of the manager, rights of enforcing 
partition as between members, [see later 
Ahmedbhoy Hubibhoy v. Oassumbhoy Ahmed- 
bhoy (8)], and to these might be added 
many others, each one of which would need 
separate and elaborate proof.  ' That 
question has been decided in the affirma: 
tive by a series of decisions in this Court. ” 
(These are the decisions I have already 
criticised and with great respect I submit 
that they have not desided anything of.the 
kind). “ Cutchi Memons appeared as liti. 
gants in 1847...It was there held by Sir 
Erskine Perry that, as regards Cutchi- 
Memon females, the Hindu order of succes- 
sion applies, although it is opposed by that 
prescribed by the Qoran" (I have shown 
that what Sir Erskine Perry did hold was 
that a single custom excluding daughters 
from inheritance was proved. That hap- 
pened to bein accordance with the principles 
of ‘Hindu, and opposed to the principles 
of Mahommedan law; and that is all.) 
The learned Judge then proceeds to discuss 
the materials available on the LHecclesi- 
astioal Side of the Court, which are much 
richer in the case of. Memons than Khojas, 
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and concludes from these that the Hinda 
law has long been recognized in this 
Court as governing both Memous and 
Khojas. Upou that I need say no more 
than that very few of these were contentious 
cases, and doubtless, in large measure 
owing to the opinion of the profession, 
it was taken almost for granted that 
in these matters of succession, the Hindu 
law did apply. Bat in none of these 
cases was any custom set up in derogation 
of the Mahommedan law and daly proved 
as required by the learned Judge’s own 
principle. 

But the learned Judge concludes this 
part of his jadgment: " The general prin- 
ciple is, therefore, that Cutchi Memons 
are governed by the Hindu law of inherit- 
anca in the absence of proof of special 
eustom." 

Ib is not necessary to quote verbatim 
from what follows. It is, however, of | 
great interest as exhibiting the attitude 
of & very learned Judge towards the 
question he had to try. Inthe first place, 
he throws the onus of proving a custom 
repugnant, cot to the Mahommedan but to 
the Hindu law, on the Mahommedans 
who claimed the application of their own 
law. This is opposed to his own principle, 
and can only be attributable to the belief 
that the general presumption had been 
shifted by the former decisions, as well 
as particular customs established by them. 
There is little doubt but that had the 
onus been placed on the party desirous 
of proving a custom repugnant to the 
Mahommedan but consonant with the Hindu 
law, great difficulty would have been found 
in discharging it. In his criticism of the 
evidence, Scott, J., quotes witnesses who 
say that the Memons are governed by the 
Hindu law. True, butsince when P Since 
Sir Erskine Perry’s judgment. The em. 
phatic witness who declares three times 
over that the community is now under 
the Hindu law which Sir Erskine Perry 
made for them " Hindu, Hindu, Hindu 
law " was probably so vehement because 
he was so indignant. It is enough to repeat 
that Sic E. Perry never did decide that 
the Hindu law governed these people. 
He found in favour of a particular custom, 
a very limited castom, which no one in 
the community except daughters was at 
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all likely to wish displaced. This is iu 
all probability why Sir Erskine Perry’s 
decision was not taken up on appeal to 
the Privy Council, Bat Seott, J., certainly 
thought that the evidence laid before him 
afforded confirmation of the view, founded 
on the decisions I have criticised, that 
the Hindu law of the joint family governed 
these people. He next proceeds to discuss 
the question whether, if that were so, the 
Wills in suit were valid. He says:— Their 
validity, therefore, very much depends on 
the further question whether the property 
was ancestral or  self.aequired. " In the 
view taken so far by the learned Judge, 
ib might be thought that the validity of 
the Wills depended entirely, not “ very 
much" upon the property being self-acquired. 
The learned Judge then proceeded to apply 
the doctrine of nucleus and holds that the 
property bequeathed was ancestral family 
property and, therefore, that the Wills were 


` invalid. 


Ib will be observed that this imports 
virtually the whole of the Hindu law of 
the joint family into the law of the Cutchi 
Memons, and is à great enlargement of any 
former decision. It is interesting to note 
that the evidence which the learned Judge 
heard impressed him with the ides .that 
the community were anxious once more to 
be placed under their own law. He attri- 
butes this to a recent change of opinion. 
He believes that they acquiesced willingly 
in the decision of Sir Erskine Perry and 
for many years thereafter were quite 
content to be under the Hindu law of the 
joint family. I submit with respect that 
there i8 absolutely no ground for any such 
inference. They could hardly have antici- 
pated that what was decided in 1847 
would be stretched, as it has since been, 
go as not only to establish a very innocuous 
custom but to bring in gradually the 
entire complicated, and to an enterprising 
commercial community intensely irksome, 
Hindu law of the joint family. It is quite 
likely that they were impressed by the 
decision of Sir Erskine Perry and for many 
years did believe that the Courts had 
made a new law for them; but with 
‘increasing intelligence and prosperity, it. 
is incredible that they should have cheer- 
fully acquiesced in the introduction of so 
radical and far roaching a change. They 
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might have resigned themsslves without 
much apprehension to all that was ever 
actually decided against them up to the 
judgment of Shi Hasam v. Datu Marji 
Khoja (B). That, however, was a mofussil 
case, and is hardly likely to have attracted 
much notice among lay Khojas and Memons, 
although in the narrow circle of the 
profession it was taken to have finally 
introduced if not the whole, very nearly 
the whole, of the law of the Hinda joint 
family into the law governing Khojas 
and Memons. Ihave dwelt at some length 


upon this case, not only because the opening 


portion of the judgment is theoretically 
interesting in tracing the progress of this 
wide legal change by means of á series of 
judgments, but because it is the first, and I 
believe, the only case yet decided, in which 
the principle or supposed principle of the 
earlier decisions has been carried the length 
of invalidating a Will made by Memons 
or Khojas on the ground that it purported 
to dispose of ancestral joint family pro- 
perty, and by implication grafted on the law" 


-of Khojasand Memons the most dangerous 
. &nd injurious of all the features ‘of the 


Hindu law of the joint family, the doctrine 
of nucleus. 

I should: have mentioned, keeping strict 
chronological order, the case of Ashabaz v. 


.Hajt Tyeb Haji Rahimttulla (13), decided by 


Sargent, ©. J. The learned Judge says (p. 120): 
" The first question of importance which 
presents itself for decision in this case 18 
as to the law of inheritance applicable to 
Cutchi Memons, to which caste the parties 
interested belong. The ecclesiastical re- 
cords of this Court show that Khojas and 
Cutchi Memons have, ever since the decree in 
the case of the ‘Khojas and Memons' before 
Sir Erskine Perry,....... eere ee DOOD 
regarded in the Supreme Court and subse- 
quently in this Court as Hindus who had 
been converted to Mahommedanism ‘whilst 
retaining their Hindu law, of inheritance; 
and, so far as Khojas are concerned, the 
decision of the Court of appeal in the ease of 
Hirbat v. Gorbai (7) must be taken as oon- 
clusively deciding that the onus of proving 
a custom of inheritance not in conformity 
with Hindu law lies upon those who set it 
up. The above records are even richer in 
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instances of the application of Hindu law of 
inheritance to the estates of Memons than to 
those of Khojas, and establish a non-conten- 
tious practice extending over many years. 
I think, therefore, that in the absence of any 
special ground of distinction, and none was 
suggested, no sufficient reason exists for 
placing Memons onany different footing from 
Khojas as regards the application of the 
Hindu law of inheritance in the absence of 
proof of any special custom, although un- 
doubtedly it leaves the law, as pointed out 
by the- Chief Justice in the above case of 
Hirbai v. Gorbat (7), in an incomplete state, 
which can only be satisfactorily dealt with 
by express legislation." And proceeds to 
apply the Hindu law, texts and all, to the 
facts of this family, found in the case. Now, 
I note first the use of the word “caste” again 
as though the Memons really were Hindus, 
‘Next, it scarcely needs to be pointed out 
that this judgment is difficult to reconcile 
with that of Westropp, C. J., in In the 
matter of Haji Ismail Huji Abdulla (10) 
decided five years previously. There the 
learned Chief Justice was clearly indisposed 
to assent to the proposition that the 
Memons were so far shown to be under 
any other law than the ordinary Mahommedan 
law with the single exception of the custom 
proved in derogation of that law in 1847. 
Nothing, as far as .I can ascertain, had oc- 
curred in the interval to warrant any de- 
parture from or modification of the opinion 
then expressed by Sir Michael Westropp. 
Yet both iu this ease and in that of Mahomed 
Sidick v. Haji Ahmed (11), it appears to have 
been neglected. And onse more, as regards 
the Memons, the sweeping conclusion, that 
they are in all matters of inheritance govern- 
ed by the Hindu law of the joint family, is 
chiefly based upon non-contentious matters 
coming before the Registrar of the Hcclesi- 
_astical Side of the Court, and partly upon 
the fact that the Supreme Court and after 
it the High Court had ever since 1847 regard- 
ed Memons and Khojas as converted Hindus 
who had retained the .whole of the Hindu 
law of succession, and apparently along with 
that, that of the joint family. For here 
Sargent, J., goes back to the time, when the 
grandfather was living with his son who 
predeeeased -him, aud speaks of them as 
constituting a joint undivided family. He 
refers also to a projested partition which fell 
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through and cites the Mayukha as governing 
the resultant rights of property of the members 
of the family. As faras I can gather from 
the report, the main claim of the women, 
plaintiffs, was utterly inconsistent with the 
Hindu law but it is not necessary to pursue 
that further. 

I come next to the case of Ahmedbhoy 
Hubibbhoy v. Oasumbhoy Aumedbhoy (8), de- 
cided ‘on appeal by Sargent, C. J., and 
Bayley, J. -This suit was instituted by 
Oassimbhoy, the son of Ahmedbhoy Habi- 
bhoy, for partition. The first Court decreed 
it, This decision was reversed on appeal, 
and I will deal critically with that very 
important judgment. First, let mo note that 
the trial Judge threw the onus of proving a 
custom in derogation of the Hindu law of the 
joint family upon the defendant. This was 
very natural in the light of the decisions [ 
have just been dealing with, particularly 
Ashabai's case (13). Sargent, C. J., says (p. 
540): — “Now, ib is to be remarked that the rule 
of this Court, to which Sir M. R. Westropp 
refers in the last case, | Airbaz v. Gorbaz (7)] 
is based on a dictum of Sir Mathew Sausse in 
Gangba; v. Thavar Mulla (8) and the 
practice which had prevailed during the 
previous twenty-five years in granting Letters 
of Administration to the estates of deceased 
Khojas which is particularly referred to in : 
the judgment of the Division Court in Hirbat 
v. Gorbai (7), The dictum of Sir Mathew 
Sausse, that “the Khoja caste had been held 
to be governed by Hindu customs and laws of 
inheritance, musi have been based on the 
practice of granting Letters of Administration 
to Khojas prior to 1863, when Gungbat v. 
Thavar Mulla (3) was decided; for besides 
the case before Sir Hrskine Perry in 1847, 
which certainly did not lay down any such 
rule, the question would appear to have never 
arisen except on the Heclesiastical Side of the 
Court, So far, therefore, as the rule is con- 
fined to the simple question of inheritance, 
and succession as to which the law books 
present no difficulty, it would appear to be 
based ona long established practice of the 
Court of applying Hindu law in the absence 
of proof of custom to the contrary, which 
might well justify the onus being thrown on 
the party alleging such custom, of proving 
it.” Surely this indicates a marked back. 
ward swing of the pendulum from the same 
very learned Judge’s attitude revealed in the 
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case of Ashaba: (13), decided four years earlier. 
It may be conjectured, with all proper 
respect, that Sir Charles Sargent, now Chief 
Justice, who almost alone had never once 
misconceived or permitted any extension of 
what really was decided in The Khojas’ and 
Memons’ case (2), began to doubt whether the 
subsequent series had not carried the law 
much too far. At the same time, as I shall 
have to show when [ have done with the 
cases, it is extremely dificult, if not im- 
possible, to dissociate the Hindu law of 
T NET Tn 

succession” from all that is inextricably 
bound up with it, by way of antevedent, in 
the general Hindu law of the joint family. 
I doubt myself whether it is possible or whe- 
ther the distinction sought to be made in the 
case now under discussion between “simple” 
succession and such points as were dealt with 
by Scott, J., and for the matter of: that by 
Sargent, J., himself in Ashabai’s caso(13), can 
be practically maintained. 

The ground of this distinction taken by the 
learned Chief Justice is, however, very clear. 
Briefly it is ‚this: The right of the son, 
under the Hindu law, to demand a partition 
of joint family property during his father’s 
life-time, partieularly when the bulk of that 
property is moveable, has always been 
uncertain and much debated among Jurists 
tight up to the desision of Jagmohandas 
Mangaldes v. Sir Mangaldas Nathubhoy 
(14). It is extremely unlikely that in or 
about A. D. 1400, the Hindus, who were 
converted and became Khojas, had any defi- 
nite ideas about it. It cannot, therefore, be 
presumed that they carried that feature of 
the present Hindu law with them into their 
new faith, and it lies on the party alleging, 
that it is the custom of the Khojas thata 
son has the right to demand partition from 
his father, to proveit. This was held in 
fact not to be a question relating to succes- 
sion or inheritance atall, Further on, in his 
judgment, the learned Chief Justice says:— 
"lt is true that the witnesses gc even so 
far as to say that there is no distinction 
between ancestral and self-acquired property 
as regards alienation by the father, but without 
being able to cite any instance of a Khoja 
alienating ancestral property, by Will or 
otherwise, away from his sons, but, however 
that may be, the right of the sons to object 
to alientation by their father is quite consists 
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ent with their having no right to demand 
partition of ancastral property daring his 
life, which is the only point now for consider- 
ation, and which affords the only reasonable 
explanation of their submitting to ba turned 
out withont any share." With great submis- 
sion, it may be doubted whether such a right 
as is here hinted at, and which is almost 
certain to give rise to much litigation, i8 
not inconsistent with the absenca of any 
right to demand partition. Itis clear that 
the latter is opposed to the Hindu law; 
while the former could only be upheld on the 
supposition that the Hindu law applied. 
The one is indeed a complemental right of 
the other. Is is because according to the 
principle of the Hindu joint family every sou 
takes an interest at birth that he is entitled 
as against his father to demand partition, and 
similarly to prevent his father independently 
alienating any part of the joint family property, 
in which ex hypothesi the son has his own right. 

would be strange, indeed, on the supposi- 
tion of conscious selection, which has to be 
here introduced in placa of the older 
theory that as Hindus they unconsciously, 80 
to speak, carried the whole of their former 
law with them, these communities should have 
adopted the right of the son to prevent 
his father alienating any part of the joint 
family property but should have rejected the 
right of theson to demand partition of it. Sar- 
gent, C. J., proceeds: " Nor, indeed, is it to ba 
wondered at that the custom should ba 
different in Bombay from whatit is stated 
to have always been in Kathiawar and 
Cutch. Since the Khojas have settled in 
Bombay, which is said to have been for the 
last hundred years, they have engaged in 
commerce, and-greatly increased in wealth. 
From being cultivators of the land with 
very limited personal property, they bave 
become active and energetic merchants, con- 
tractors, and men of business, and it was 
only to be expected that under these cireum- 
stances, such a custom as is stated to have 
existed in Kathiawar, would in course of time 
undergo modification. Sach would naturally 
be the wish of the leading men of the 
community who had accumulated capital, 
and would gradoally under their influence 
permeate the lower strata of the body 
corporate until the old usage would gradual- 
ly fall into desuetude, and the strict right of 
the son, if it ever existed, be lost with the 
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approval of the general community." I 
submit again that all this applies with 
at least equal force to the possible right of a 


. Bon to prohibit his father's alienations, and 
with much greater force to the introduction — 


of the devastating doctrine of nucleus. I am 
not surprised that the wibnesses in this case 
refused to recognize any distinction among 


"Khojas between ancestral and self-acquired 


property. Yet in Mahomed Sidick v. Haji 
Ahmed (11), the burden of proving this as a 


special custom was:thrown upon the party -` 


so alleging, and the Court held that he had 
failed to discharge it. As I said before, had 
the burden been placed upon the other party, 
what occurred in this case only a few years 
later fully bears out my anticipation that it 
in turn would not have been discharged. 
What can be more continually oppressive, 
harassing and vexatious to & prosperous 


‘business-man than the reflection that he will 


not be permitted to dispose of his life’s earn- 
ings by will because in his childhood he was 
nurtured and trained for business in his 
father’s home and. little village shop. Yet 
that is the effect of the decision of Mahomed 
Sidick v. Haji Ahmed (11). 


In Abraham v. Abraham (12), the Privy 
Couneil pointed out that usages are nob in- 
dependent of volition, and may, unless their 
continuance i8 enjoined by law, as they were 
adopted voluntarily, be also ehauged or lost 
by desuetude. Now, in the ease of these 
Khojas and Memons, so far from the customs 
already legally enforced by our Courts, and 
of which further extension in every direction 


is always being attempted, being enjoined 


by, they are directly opposed to, their law. 
And itis certain, as appears clearly enough 
from the dicta of most of the eminent Judges 
whom I have been quoting, that as far back 
as 1880, it was generally felt that if the Will 
of these communities could be consulted, 
they would throw off all connexion with the 
Hindu law. Unfortunately for them, the 
Court took the matter out of.their hands, 
and stereotyped a custom here and there, 
while giving colour to the very much larger 
proposition that the Hindu law was to be 
presumed to apply, not this or that custom, 
be it reiterated, but the whole Hindu law, 
in matters of succession and inheritance, 
But for the decisions following upon The 
Khojas’ and the Memons! case(2) of 1847, no one, 
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who has any knowledge of the subject or the 
sentiments of the leaders and representatives 
of these sects, could doubt that nothing 
would be heard to day of any custom tend. 
ing. to bring them collectively under the 
bondage of the law of the Hindu joint 
family. Sir Charles Sargent's comments on 
the contemplated legislation of 1878 are 
strikingly suggestive, indeed, I think conclu- 
sive on this point. The Oourt, having held 
that the plaintiff had no right to insist upon 
a partition, went on to consider whether the 
defendant's wealth was traceable to a "nuc- 
leus," thus again by implieation importing 
that special feature of the law of the Hindu 
joint family into that of the Khojas. These 
obiter dicta, very unfortunate obiter dicta, Y 
cannot help thinking, together with the 
other obiter I have cited anfe, suggesting 
that a Khoja son had a right to prohibit 
his father alienating the joint property, bore 
natural fruit, In the case of 
Ahmedbhoy Habibhoy v. Sir Dinshaw M. Petit 


- (15), which T tried, although the actual 


prayer was for specific performance of a 
contract for sale, the plaintiff made the most 
desperate attempts to get a side decision 
from the Court that his property was his 
own, and that his sons had no right-to it on 
the footing of a Hindu joint family. That 
question could not properly he decided in that 
suit, Shortly after, another indirect attempt 
was made by way of a summary suit under 
the Specific Relief Act to get the same ques- 
tion answered. Bat it is still open and will 


‘inevitably give rise to enormously expensive 


and protracted litigation on the death of 
Ahmedbhoy, which must, in the ordinary 
course of nature, soon occar. 

In an insolvency matter, In the matter of 
Haroon Mahomet (16), decided by Sargent, 
C. J., and Scott, J., the parties were Cutchi 
Memons.: The esa was whether one 
alleged member of a partnership was to be 
adjudged insolvent, The firm asa firm had 
been so adjudged and none of the other 
parties objected. The matter seams to have 
been tried on affidavits. Sargent, C. J., said: — 
"As Cotchi Memons, the rules of Hinda 
law aud custom apply to them, and the posi- 
tion of the appellant with regard to the 
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family property must be determined by the 
same considerations as would apply in the 
case of a member ofa joint and undivided 
Hindu family.” This once more brings the 
Catehi Memons under the entire law of the 
Hindu joint family and appears to me, with 
respect, irreconcilable with what the same 
learned Chief Justice had laid down in 
Ahmedbhoy | Hubibbhoy v. Oassumbhog 
Ahmedbhoy (8), where the presumption was 
carefully restricted to matters of succession 
and inheritance. True that was a Khoja 
case, but looking tothe whole current . of 
decisions, if any distinction can be made at 
all it would, I think, rather be in the direc- 
tion of exempting the Memons to a greater 
extent than the Khojas from the law of 
the Hindu joint family. The Chief Justice 
goes on:— The firm, then, was a family firm, 
and was the property of a family subject to 
Hindu law.” 


But it is certainly astonishing to find. 


the learned Chief Justice, who had so very 
recently set himself to strike out “property” 
from the rule that Khojas and Memons are 
subject to the Hindu law in all matters 
"relating to property, succession and in- 
heritance", now laying down the law more 
broadly and in more unqualified terms, 
I think, than ever before in the opposite 
direction. 

I may conclude this review of the case-law 
by referring very briefly to the decisions of 
Ranade, J., which have the effect of bringing 
two more groups of Mahommedans, under the 
Hinda law, whether partially or completely 
[ will not stop to inquire, In Bas Bai v. 
Bat Santo’ (17), it was held that the Sunni 
Borahs of Dhandhuka were governed by the 
Hindu lawin all matters of suecession and 
inheritance. Ranade, J. said: l 


“The following principles may now. be 
regarded as settled: (1) Mahommedan law 
gənerally governs converts to that faith from 
Hindusim; but (2) a well-established 
custom of such converts following the Hindu 
law of inheritance would override the general 
presumption. (8) This custom should, how- 
ever, be confined strictly to cases of succession 
and inheritance. (4) If any particular custom 
of succession be alleged which is at variance 
with the general Hindalaw applicable to these 


(17) 20 B. 63. 
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communities, the burden of proof lies on the 
party alleging such special custom.” 


The decision of I» the matter of Haroon 
Mahomed (16) shows how very much further 
the Courts have actually gone in practice 
than this cantious statement of principle 
would have warranted. Ranade, J. says: 


“The appellant’s Counsel very properly 
urged thatthe burden of proving that a 
community of people professing the Mahom- 
medan faith were not governed by the 
Mahommedan law of succession, but by the 
usages and customs of the old Hindu faith to 
which their ancestors belonged, rested on 
the defendant. Atthe same time, we do nob 
think he was right in maintaining that this 
usage or custom should be proved in regard 
to the particular relationship which the 
parties to the present suit bear to one 
another, If the evidence is clear on the 
point of the general prevalence of the Hindu 
rules of succession in preference to the 
rules of Mahommedan law, the burden of 
proof will be discharged, and it will then be 
for the appellant to show that this parti- 
cular relationship was excluded from the 
sphere of the proved general usage of the 
community.” 


This brings out very clearly a point taken 
in an earlier part of this judgment; and I 
submit that the dietum of the learned 
Judge isopen to question. I do not see 
why any distinction should ba drawn in these 
cıses merely because the parties happen to 
balong to a particular religion and be under 
a particular law. Where it is said that a - 
custom drawn from another religion and law 
obtains among them, a custom is set up in 
derogation of the general law, and, in my 
opinion, it is that custom which the party 
alleging itis bound to prove. I think that 
the inquiry ought to be restricted to the 
proof of that custom and not opened upon 
so wide a ground as the proof of the adoption 
of awhole body of alien law, which really 
never is proved or attempted to be proved, 
and always starts from general premisses, 
reasoning from which may or may not 
include the particular custom alleged. It is 
due to this method of dealing with the cases, 
that bodies of Mahommedans have so facilely 
been adjudged to be generally governed by 
the Hindu law of succession, inheritance 


Vol. XXII] 


JAN MAHOMED €. DATU JAFFAR, 


and the joint family, chiefly upon the un- 
disputed fast that before conversion they 
too were Hindus All the facts which are 
. usually put first in this process of proof and 
are usually taken to warrant the conclusion 
by inference upon the particular point to be 
determined, a custom of which in this method 
of treatment no proof at all need be given, 
ought, in my opinion, to be merely adduced 
as ancillary to and corroborative of what 
other direct evidence proving the alleged 
custom may be forthcoming. Had that 
method been followed, it is doubtful whether 
the conclusions which have been arrived 
at in some cases would ever have been 
reached. 


The learned Judge then proceeds to 
enumerate all the cases I have dealt with, 
without critically oxamining any of them, 
bub as a result, he draws the principles 
which I have quoted above. These I have 
shown to ke very different from what in 
practice has been assumed to be the result 
of the cases, as they developed, I think I 
might correctly say evolved, the one ont of 
the other. The learned Judge then goes on 
to state that the question which had to be 
' answered first, was whether this group of 
Mahommedans ocenpied the same position 
and status as the Khojas and Memons. It 
is to be noted that this was aclaim by a 
daughter under the Mahommedan law, and 
that the oral evidence alone, taken with the 
long list of decreas mentioned by the learned 
Judge, would have been amply sufficient to 
establish the custom relied on by the defend- 
ant that among these 
daughter was excluded without any necessity 
of going further and laying it down generally 
that this community had adopted the whole 
Hindu law of succession. It is extremely 
probable that in the case of daughters, such 
a custom [which was exactly the same as 
-that upheld in The Khojas and Memons’ case 
(2)] has grown up and long been observed 
among the Mahommedans of that part of 
the Presidency. 


Another judgment: in the same Volume, 
Maharana Shri Fatesangji Jasvantsangji v. 
Kuvar Harisangjt Fatesangji (18), similarly 
extends the Hindu law of succession and 
inheritance to the Molesalam Girassias of 


(18) 20 B. 181. 
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Guzerat. This suit comes from Broach; it 
was decided by Ranade, J., shortly after the 
case last noted, and many of the materials 
were the same; the parties were originally 
Rajputs. The plaint raised a very simple 
narrow point, namely, whether the plaintiff 
was entilled to khorakt poshakz (food, dress 
and maintenance). That isa custom not, 
with submission, any morea part of the 
general Hindu than of the general Mahom- 
medan law. And it would have been 
enough to pub the party alleging it to the 
proof of it. This would have been in strict 
accordance with the learned Judge’s own 
principles deduced in Ba? Basa v. Bat -Santok 
(17) from all the preceding decisions, But the 
course followed was the common course. 
First, it was proved to the satisfaction of the 
Court that the parties, although Mahom- 
medans, had adopted the entire Hindu law 
of succession ete., then the onus of proving 
a custom inconsistent with or opposed to the 
Hindu Law was thrown on the defendant. 
Jiwit, khoraki poshaki eto. are all incidents 
of state tenure where the Raj itself is im- 
partible. I should hesitate to say myself 
that they are any more opposed tə the 
Mahommedan than the Hindu law, Mahom- 
medan States throughout  Kathiawad and 
Rajputana, I believe, observe these customs, 
But the learned Judges in this appeal were 
of opinion that these appanages were part of 
the Hindu law, as modified in cases of im- 
partible estates, and, therafore, threw the 
burden of proof on the defendant. Again I 
say the decision was reached by what, ib is 
respectfully submitted, was a wrong path, 
and goes far beyond the scope of the actual 
controversy, deciding much more than 
was needed to dispose of the particular 
claim. 

This review of.the case-law is necessary 
in' order to come to a decision upon the 
question how far the Hindu law of the joint 
family governs Khojas in this Presidency. 
For it is obvious that if it does not govern 
them, the plaintiffs in this suit have no cause 
of action. Every one of the reliefs sought is 
founded directly or indirectly in the Hindu 
law of the joint family. And the difficulty, 
which always confronts a Judge of this 
Court in such cases, a difficulty which ig 
daily growing, is to draw a line, if possible, 
between: ‘succession and inheritance’ and 
the complete Hindu law of the joint family. 
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The late Mr. Justice Russell is credited with 
the witty epigram that under the existing 
law of this Presidency, Khojas and Memons 
are to all intents and purposes live Mahom- 
medana but dead Hindus. If that eorrectlg 
represented the effect of the decisions, it 
would be very easy to administer the law, 
and its administration on those restricted 
lines would not give rise to much just com- 
plaint. Unfortunately, there has been a 
steady tendency, clearly marked in the most 
recent cases, to substitute the general pre- 
gumption that the Hindu law, for the natural 
and older presumption that the Mahommedan 
law, governs these groups of Mahommedans, 
and to make that presumption the starting 
point of each inquiry. I think I have con- 
clusively demonstrated that the principles 
which the later cases purport to enforce 
caunot, really, be found, apart from rather 
sweeping generalizations, in the cases from 
which they are said to be derived. So far as 
the Khojas- and Memons are concerned, three 
customs have been held proved, two in agree- 
ment with, and one opposed to, the Hindu law, 
and all these customs belong properly to 
intestate succession; these are: (1) That 
daughters do not inherit as they would 
- under the Mahommedan Law. (2) That tho 
brothers of a deceased person or his kindred 
(reversionersP) are to be preferred to the 
widow—this may be taken to ba in accord- 
ance with the Hindu law if it be assumed 
further that the family was joint in the 
sense of a Hindu joint family but not 
otherwise. (8) Thaba mother is to be pre- 
ferred to a widow for purposes of administra- 
tion. Leaving aside the Broach and 
Dhandhuka cases decided within afew montha 
. ot each other, by Ranade, J., wherein both 
cases the point actually in dispute was really 
decided upon proof (or supposed proof) that 
the groups concerned had adopted the whole 
Hindu law of the joint family, these are the 
only customs which have been held proved 
amongst Mahommedans in this Presidency as 
far as I know, certainly the only customs proved 
amongst Khojas and Memons in derogation 
of the Mahommedan law. And from the first 
case to the last, when the learned Judges turn 
back to first principles, we find a re-iteration 
of the proposition that where Mahommedans 
are concerned, the Courts are to start with the 
presumption ‘that the Mahommedan law 
governs them. So that, but for the constant re- 
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ferences to the "traditionary doctrines” of the 
Supreme and High Court on its Ecclesiastical 
Side, which is supposed to have established 
the further proposition that Khojas and - 
Memons are governed by the Hindu law (not 
by any particular feature of ib, adopted asa 
custom) in all matters of succession aud 
inheritance, it would appear that there was 
scant ground indeed, and that but treacherous, 
for the superstructure of case-law and resul- 
tant consensus of professional opinion, which 
to-day combine to renderit a doctrine ac- 
cepted and hardly even challenged, that to 
this extent these groups of Mahommedans . 
have renounced their own, in favour of the 
Hindu Law. But the decisions go much 
further. For, while I do not think that iu 
any case which is regarded as an authority, 
and so made a fresh starting point, is there 
to be found as a statement of recognized and 
settled principle, more than this, that in suc- 
cession and inheritance, [I omit the word 
‘property’ only found in Sir Michael Wes- 
tropp’s judgment in Shivji v. Datu (5)], the 
actual decisions cover almost the whole field of 
complicated law, which is the Hindu law of the 
joint family. Thus it has been decided that 
a Cutchi Memon cannot dispose by Will of 
"ancestral joint family property,” although 
it is clear that a5 the time the Will was made, 
no question of succession and inheritance had 
been opened, nor can the quality of the pro- 
perty really come in question, during the 
life-time of a Mahommedan under his own law, 
as necessarily referable to two opposed cate- 
gories, ancestral or self-acquired. It is true 
that the learned Judge who decided that case 
took evidence (but after, as is now sub- 
mitted with all deference, throwing the 
onus on the wrong party) of a custom 
amongst Memons under which no distinction 
is made between ancestral and self-acquired 
property. Bat if the learned Judge had 
kept his own stated priüeiples in sight, and 
I think it ought to be presumed that he did, he 
could only have taken that course ‘upon the 
supposition that the distinction between an- 
cestral joint family property and self-acquired - 
property was included under the terms "anc. 
cession and inheritances.’ The whole Hindu 
law of the manager was introduced, without 
any evidenca of custom, by the jadzmant of 
Shivjt v. Datu (5), presumably bsoause ab 
that time the learned Chief Justice believed it 
to have been already establisaed, and so to 
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have become & part of the law of the Pre- 
sidency, that the Hiudu law of joint family 
property must in eacheasenow be presumed in 
the absence of custom to thecontrary togovern 
Khojas and Memons. In the coneluding 
part of the judgment of Sargent, C. J., in 
Ahmedbhoy Hubibbhoy v. Oussumbhoy Ahmed- 
bhoy (8), in spite of having declined to admit 
so broad a proposition without qualification, 
and after having refused to apply the 
Hindu lawin one very important point to 
these Khojas, we find the whole argu- 
ment proceeding upon the assumption that 
' the Hindu Law of the joint family is appli- 
eable, The nucleus doctrine is taken for 
granted as having been engrafted with the 
rest of the Hindu law of succession and in- 
heritance upon the law of Khojas and 
Memons. And ab last in Haroon’s case (16), we 
find Sargent, C. J. himself giving judgment 
upon the basis of the parties being governed 
by the Hindu law of the joint family, in an 
insolvency matter, which viewed in any light 
could hardly fall within the principle 
80 frequently and carefully enunciated by 
that very learned Judge himself in previous 
cases, that the presumption went no further 
than matters of inheritance and succession. 
Here a firm carried on by four Cutchi Memon 
brothers was treated exactly as though they 
were a joint and undivided Hindu family 
and the firm a joint family asset. Never has 
such a custom in derogation of the Mahomme- 
dan law been set up, as far as I know, much 
less proved; and it can only be upon the 
‘assumption that an entire system of law can 
be adopted as a “custom” and thatthe entire 
Hindu law, not only of succession and in- 
heritance, had been so adopted and proved to 
have been adopted by Khojas and Memons, 
that the judgment in this case is intelligible. 
In the last case decided by Sir Michael West- 
ropp, however, that most eminent Judge, 
sa far as Cutchi Memons are concerned, went 
right back to tbe original (and I sub. 
mit with great respect the correct and only 
correct) starting point. He refused to re- 
cognize any established general distinctions 
between these and other Mahommedans and, 
excepting the single custom proved up to that 
time, the exclusion of daughters from the 
inheritance in 18:7, declared emphatically 
that any other custom alleged in derogation 
of the general Mahcmmedan law must be 
proved strictly by the person alleging it, I 
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cannot help thinking it much to be regretted 
that the learned Judge, who decided Makomed 
v. Haji Ahmed (11) a few years later, did not 
guide the proceedings by the prinoiples thus 
emphatically laid down by Sir Michael 


' Westropp. 


At the same time, I own that I find it very 
difficult to say precisely where the Hindu law 
of succession and inheritance can be separated 
from the rest of the Hindu law of the joint 
family. At present, the Memons and Khojas, 
taking them .together, are in this peculiar 
and most undesirable position. They are 
presumed to be governed by the Hindu law 
in all matters of succession and inheritance: 
but in all other respects they are presumed 
to be governed by the Muhammadan law. Ib 
has been definitely decided (1) that among 
them, daughters are excluded from the in- 
heritanceand areentitled tono more than main- 
tenance and dower. (7) That the relatives of 
the deceased husband take in preference to 
the widow (this leaves a wide door open for 
further complicated and expensive litigation, 
and is utterly incorsistent with what appears 
to have been often taken for granted in the 
arguments and criticism of the evidence that a 
widow can dispose of her husband’s property 
by Will). (3) That a mother is entitled to 
administer before a widow, referable to 
known principle and resting upon a proved 
custom only. (4) Thata son cannot enforce par- 
tition against his father, (consonant with no 
known law), but (obiter) that he may prohibit 
his father alienatiug the joint family property, 
again a wide door open to the most protracted 
and expensive litigation. (5) (More or leas 
obiter) That the nucleus doctrine ofthe Hindu 
joint family governs Khojas and Memons, 
which is, I think, the most disastrous feature 
in any of the decisions not referable certainly 
to the "established principle" that the Hindu 
law of succession and inheritance governs 
these people. (6) That the law of the manager 
ina joint family, under the Hindu law; 
governs Khojas and Memons. (7) That in 
every respect the law of the Hindu joint 
family governs Khojas and Memons where 
members of a family are found to be living and 
trading together [Haroon’s case (16)]. No 
wonder these communities are growing restive 
ard dissatisfied. The whole law needs the 
most careful revision, and should, in my opi. 
nion, wherever possible, and it has shown a 
tendeney to extend the operation of the Hindu 
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law of the joint family to these groups of 
Mahommadens, be once more confined with the 
narrowest limits the cases allow. Can it be 
said that the redical distinction made by the 
Hindu law of the joint family between joint 
family and self-acquired property be wholly 
separated and kept apart from what Charles 
Sargent called a simple law .of succession and 
inheritance? If it can, and if so long as the 
head of the family is alive, he can, under the 
Mahommedan law, dispose of the whole of 
the property by gift inter vivos or by Will to 
the extent of one-third, some part at least of 
the hardship, which has been inflicted upon 
these groups of Muhammadans by case-law, 
might be remedied. But it would be the 
greatest part. For in every case of an in- 
testacy, the question, now to be answered 
with reference to' the JIindu Law, would 
surely be raised whether the property was 
joint family or self-acquired, involved in 
which would be the endless quest after the 
- original nucleus. Consider what this means. 

Take the case of Ahmedbhoy Hubibbhoy for 
example. As soon as he dies, litigation 18 
almost certain to be set afoot, and the Coarts 
will be asked to go back more than a century, 
inquiring into the affairs of a dozen or more 
partnersbips, ripping open hundreds and 
hundreds of aucient accounts, seeking in- 
formation as to the state of the family for- 
tunes at the dateof the death of Ahmedbhoy’s 
father and very likely his father before him. 
Again there is a probability, to say no more, 
of masses of litigation to prevent Khoja and 
Memon fathers dealing with their wealth as 
they please. As the law stands, no one dare to 
buy real estate from a Khoja or Memon unless 
all his children join in the conveyancs, for if 
is Impossible to say what, if any, title the 
father hasto give. Similarly, on a minor 
point trouble has already arisen and is likely 
to increase until thia branch of the law is 
brought into something like consistency and 
definiteness, made referable to some plain 
principle of universal applicability, and not 
as at present left in something very like legal 
chaos. I mean alienations by an adult 
member of a Khoja or Memon family, not 
himself ibe head for the time being of that 
family. Under the Mahommedan Law, sucha 
case would present no dithculty, but under 
the law governirg these peoples al present, it 
is virtually impossible to say what may 
happen. Such a case actually came before 
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my brother Macleod a short time ago. The 
alienee long after the alienation brought a 
suit for "partition" and claimed to have the 
“share” of bis alienor made over to him. As 
a Mahomedan, the assignor would have sold 


not more than a spes successionis, and the 
transfer would have been invalid. Bat it is’ 
very different under the Hinda law. A 


member of a joint undivided Hindu family 
may alienate his "share" and the Courts 
appear to have held that the alienation 
operates in law as a severance of the joint 
tenancy. This curious doctrine is, Í suppose, 
imported bodily from the English Law of joint 
tevancy, to which excapt in the employment 
of the term “joint” the Hindu law of the joint 
family offers no single point of correspondence, 
is indeed diametrically opposed to it. This 
I have laboured to demonstrate on more than 
one occasion since I have been in this Court. 
Logically, I contend (and, with great respect 
to the current of authority against me, shall 
always feel convinced) the alienation by a 
member of a joint undivided Hinda family 
passes nothing until the alienee effects a 
partition by suit. I dee no objection to his 
being allowed to do this, provided he does it 
during the life of his alienor, for so long he 
is entitled to all the legal rights of the 
alienor including the right to partition. But 
as goon as the alienor is dead, [am unable to 
see upon what principle of law.or reason the 
alienee has any thing left to sue for. For, 
ex hypothests, the share which was alienated 
has ceased to exist, has gone over by sarvivor- 
ship to others who do not take through the 
alienor and &re not answerable for hia debts. 
I mean inthe ease of any three Hindu 
brothers holding joint family property, one 
alienates his share. The alienee does no- 
thing. In a year, the alienor dies. Next year 
the alienee sues for his share and the law 
well settled in this country is that he is 
entitled to revive the dead man and take his 
share by partition from the other two 
brothers who have received no part of the 
consideration. This I repeat appears to me, 
with great submission, neither good law nor 
good reason. Still for the present, it is the law 
and results in most complicated problems. 
The alienor might at the time of the alien- 
ation have been entitled on partition te, say, 
a-third, but by the time the alienee sues, he 
may be entitled on partition to no more thana 
sixteentk; what has the alienee taken in law? 
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The ease before Macleod, J., presented diffi- 
culties of that kind, but was settled by con- 
sent, Its importance hes in this, that no 
one in the course of the argument for any of 
the numerous parties interested, nor the 
learned Judge himself, ever appears to have 
doubted but that the Hindu law applied and 
governed the case. But does it? Is this in 
reality a case of succession and inheritance 
at allP itis nothing short of a case of the 
complete Hindu law of the joint family iu 
one of its most perplexing forms. And if the 
course taken at that trial be correct and the 
consent decree correct (which I take leave 
with respect to doubt), what becomes of 
Oassimbhoy’s case (8)? For here any Khoja 
by merely alienating his “share” in the estate 
can bring aboutan immediate partition at 
the instance of the alienee. But Sargent, 
©. J., declared that the son had no right to 
partition in his father’s life-time. No case 
has as yet occurred, I believe,in which the 
right of Khojas and Memons to insist upon a 
partition enter se, l mean in the case of, Bay, 
six brothers, has yet arisen, And this Dina 
very plainly to some radical difference be- 
tween their understanding of their own law 
and the large assumption which the Courts 
have made for them, that in all matters of 
-guecession etc., they are governed by the 
Hindu law. If left to themselves, and ad- 
mitting that they would not adhere strictly 
to the Mahommedan law, they would probably 
in every such case divide the patrimony 
between the surviving sons, who would not 
regard themselves as constituting a joint 
family in the Hindu sense. H raons case (16) 
decides that they are a joint Hindu family 
whatever they may think to the contrary, but 
that case goes much further than any other, 
and it is plain from Haroon's own petition 
that he at least did not much believe in the 
applicability of the whole law of the Hindu 
joint family to himself and his brothers. I 
will say for myself, upona long experience 
particularly in those districts whence most of 
the evidence, when a custom was alleged, 
has been drawr as well as from z study of 
that evidence so far as it appears in the 
reported cases, that I do not believe that the 
modern Khojas and Memons have ever formed 
among themselves "joint families" in the 
Hindu sense. 

I am pretty confident that there is not a 
family of importance to be found among 
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b 
these sects in Bombay, which, could a com- 
plete examination be made, would not soon 
show marked and radical divergences from 
the Hindu theory. Those divergences would 
be. less marked, no doubt, among the poorer 
classes, living chiefly by agriculture in 
Guzerat and Kathiawad, but I do not doubt 
they would still be easily traceable. The 
custom of giving a son "his share" and letting 
him go, need have nothing to do with the 
rigid Hindu law of the joint family. The 
notion that a son is entitled to a portion is 
common amongst almost all peoples and isa 
very different notion from the vested equal 
right taken at birth by every male born 
into a joint Hindu family. But what I 
would most emphatically protest against 
is the application of that part of the 
Hindu Law of the joint family which deals 
with self-acquisitions and distinguishes them 
from joint family property. The nucleus 
doctrine is, I believe, inseparable from that 
part of the Hindu law, notwithstanding the 
very great lengths it has sometimes been 
carried. For it is strictly logical; if regarded 
in a practical light, extremely unreasonable 
and unjust, And amongst progressive Hindus, 
who are likely or think themselves likely to 
make fortunes of their own, [am sure the 
feeling would be as strong SEA it, but for 
the veneration in which they hold their law be- 
cause it is rooted in their religion, as amongst 
Mahommedans who have no such reason 
for, I will not say venerating but, tolerating 
it. Such Hindus would, I expect, be found 
to have taken steps comparatively early in 
life to protect themselves and their earning 
against the application of this paralyzing 
doctrine by effective partitions or releases. 
But the Khojas and Memons, who really dy 
not know whether, as the law stands, they 
are exposed to this peril or “not, cannot so 
protect themselves. Under their own law, 
which may for allthey know govern them 
here, the releases would be waste paper. Of 
course, they could effect partitions, but where 
the father knows perfectly well that starting 
on an inherited capital, say a nucleus of 
Rs. 500, ke has entirely, by his own unaided 
skill and exertions, accumulated a fortune of 
twenty lacs before any of his sons were of an 
age to give him any assistance or be more 
than a cause of expense to him, it is not 
surprising that he should be reluctant to 
invite the equality of sharing, implied in 
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every partition under the Hindu lux ot the 
joint family. Neither can he make a Will with 
any confidence that it will not be set aside, 
as in Mahommad!s case (11) on the ground 
that the whole of his fortune is traceable to its 
nucleus’ and must, therefore, ba regarded 
as joint ancestral family property. It is 
hardly to be expected that in the prime 
of life he will give away the whole of his 
property, seemingly the only means by 
which he can assert his individual ownership 
at all effectively. Sothingsare allowed to 
drift until on the father's death, a hounteous 
harvest of litigation is reaped. Chat this 
state of affairs is indefensible and calls alond 
for remedy, noone who is competent and 
acquainted with the subject is likely te deny. 
Both Sir Michael Westropp and Sir Charles 
Sargent are quite sensible of the inconveni- 
ences, to use no stronger term, to which the 
case-law has exposed these industrious, ener- 
getic and successful people. But nothing is 
done, and nothing seems ever likely to be done, 
as long as each case follows (and usually 
enlarges the scope of) those which have gone 
before. The most eminent Judges have ad- 
vocated legislation. Why? Because they 
know and feel thatin the existing state of 
the law, it imposes limitations and real hard- 
ships on the sects so brought ander it 
which grow more and more intolerable. My 
exainination of the case law, however, shows 
that rightly understood and aralyse?, it need 
never have gone the length to which here and 
there it has been thought to be driven. Bat 
I am not hopeful at this late hour of getting 
undone by judicial decision what has so 
effectually been done by means of the same 
instrumentality over the last three-quarters 
of a century. But l see no reason why an 
evil, now generally recognized as such and 
seen to bulk larger and larger over the 63m- 
mercial-activities of these sects, should not 
be, at avy rate, very substantially reduced 
and hence-forward kept strictly within 
bounds until legislation comes to our aid, 
without really transgressing any of the 
principles established by judicial! decisions. 
Doubtless, it would be necessary to` neglect 
the dicta even the decisions in some later 
cases but inasmuch as those dicta and the 
decisions which flow from them are professed- 
ly based on what has preceded, if it can be 
shown that they are to some extent ill. 
founded and go far beyond what they aim at 
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enforcing, I do not think it would be any 
violation of the respect due to the . decisions 
of eminent Judges, and the venerable maxim 
st v e desisis, to neglect them in future. 

And yet it needs but little alteration, or 
addition, to convert the law as now generally 
understood to govern Khojas and Memons, so 
that it would be robbed of its most objection- 
able and questionable features, and would 
probably be acceptable to the intelligent 
portion of those communities. And I believe 
that this can be done without violating any 
principle to be found in any of the deci- 
sions. I would suggest that the proper 
way to approach every question of the kind 
is this: — 

1. Where Mahommedans are concerned, 
the invariable and general presumption is 
that they are governed by the Mahommedan 
law and usage. . 16 lies on a party setting 
up acustom in derogation of that law to 
prove ib strictly. 

2. But in matters of simple succession 
and inheritance, it is to be taken as establish- 
ed that succession and inheritance among 
Khojas and Memons are governed by the 
Hindu law "as appliéd to separate and self- 
acquired property.” 

The words bstween inverted commas 
would take the whole sting out of the case: 
law and effectually prevent its further 
extension in all directions upon the basis of 
the Hindu law of the joint family having 
been established to be the law of Khojas and 
Memons. It is indisputable that that never 
has been established as a custom adopted by 
these sects; no attempt indeed to prove it 
collectively as a custom has ever been made, 
nor, I should imagine, could be made ina 
given case, without a disproportionate expen- 
diture of time and money. The mischief, I 
feel so deeply and have attempted to bring 
into clear relief, is attributable to the 
sudden inversion of the major premiss, where 
any point proper te a Hindu joint family 
has been directly or indirectly in controversy. 
The decisions have not’ proceeded step by 
step as upon every statement of principle in 
every one of them they were bound to do, 
thus proving gradually the adoption as a 
custom of this or that point of the law of 
the Hindu joint family. The process has 
been reversed, and from the proof of two 
customs supposed to be drawn from that 
large and complex law, the Courts went 
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per saltum to the conclasion that the whole 
law with all its legal incidents and conse- 
quences had been proved as a custom 69 
govern Khojas and Memons, I have endea- 
voured by a logical analysis to exposes the 
viciousness of this process of reasoning. 
And I hope that I have sueceeded. If I 
am right, the result at the present day 
would be this —that no question at all could 
be made of nucleus or joint family property 
or the illegality. of disposing by Will of 
ancestral property, unless the person alleging 
any or all these points was prepared to 
prove that they had been adopted as a part 
of the Customary Law ofthe Khcjas and 
Memons. And it is, I believe, certain that 
any attempt of that kind made to-day 
would be foredoomed to failure. Whatever 
may or may not be the Customary Law of 
rural Khojas and Memons in Ontch, 
Kathiawad and Guzerat, few indeed of those 
wealthy trading. communities in the town 
and island of Bombay would be ready to 
support any such customs. And admitting 
for the sake of argument that.a century azo, 
when for the most part the Khojas and 
Memons in Bombay were petty hucksters, 
they had brought with them from their 
seats in the remoter parts of the Presidency, 
customs of that kind, those customs must 
long since have fallen into desuetude with 
the growing accumulation of personal wealth. 
Abraham v. Abraham (12) is an authority, were 
any needed, for the right of individuals or 
groups thus to abandon as well as to adopt 
customs, when in the former case those 
customs were found to be detrimental “to 
their individual or social welfare. If this 
Court were to accept this view for the 
future, the administration of the law would 
be immensely simplified, reduced from 
chaos to order, and a stop put to a great 
volume of the most protracted and expensive 
litigation. Applying my principles to the 
present case, for example, it will be seen 
af once that the plaint discloses no cause of 
action at all, unless the plaintiff alleges and 
is prepared to prove two or -three salient 
features of the Hindu law of the joint 
family as customs adopted by the Khojan of 
Bombay. Even as it is, many of his prayers 
are, on the face of them, bad. He cannot, 
for instance, have the declaration be asks 
a3 to the nature of the property and nis 
rignts therein; he cannot sue for partition; 
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he might possibly ask to have the gift by 
Datu in 1902, to his son Ismail annulled on 
the analogy of Article 126 of the Schedule 
to the Limitation Act and the general 
principle of the Hindu law prohibiting 
alienations of joint family property by the 
father. But even there, it appears to me 
that the question does not really arise upon 
any plea of simple succession and inherit- 
anca, aud is, therefore, beyond the trae 
scope of the cases. So that here again, we 
would have to allege and prove the special 
custom. But there is no allegation of cus- 
tom and no attempt has been made to prove 
a custom. Under the Mahommedan law, he 
would have no right, I apprehened, to sue 
for cancellation of the release of 1879. Nor 


-under the Hindu law properly restricted to 


matters of succession and inheritance. Indeed 
under the Hindu law itis extremely doubt- 
ful whether he could sue directly for any 
relief under Article 91 in respect of tha 
release. He might contend, on the authority 
of Vasantrao v. Anandrao (19), that his 
Interests and rights were not affected by 
it. Butif they are, a very nice question of 
limitation arises which I shall presently con- 
sider. Here I will sum up the result oft the 
foregoing parb of this judgment thus—in 
my opinion, after an exhaustive examination 
of the whole law on the subject,this plaint 
discloses no eause of action and ought to be 
dismissed. But I ean hardly hope that what 
will be thought by many to be so sudden 
and revolutionary a decision will be allowed 
to stand. Scott, J. in Mahomme i's case (11), 
while evidently doubting the suitability of 
the law he felt bound to apply, supports the 
need of continuity in judicial decisions by 
the usual argument that many valuable 
rights must have vested already under the 
decisions of the Courts prior to 1886 and 
that more mischief would be done by disturb. 
ing them than by any attempt to put the 
law on a new, correct logical basis. I 
believe with respect that the balanse of 
expediency (though thatis a consideration 
with which Judges have nothing to do) 
would be heavily the other way. But my 
real point is that the law never has baen 
settled as in 1886 Scott, J., believed that it 
had. "Thenesforward, the cases are shown 
not to have affirmed a settled principle but 
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enormously to have extended in pracbica, 
what never was, but was believed to be, a 
settled principle. 


T will next deal with the plea of limitation. 
Various arguments may ba used aud need to 
be considered under this head. The admit- 
ted fact being tha5 iu 1879 Abdalla passed 
the release in virtue of which, assuming 
this to have been a joint family under the 
- Hindu law, he went out of it and purported 
to take his wife and infant son, the first 
plaintiff with him. Itis clear that on any 
view of the law, whether we apply the 
Hindu law čn toto or not, neither Abdulla 
nor his after-born son Aziz are entitled to 
any of the reliefs claimed in the plains, For 
the plaintiffs cannot have it both ways. 
They cannot contend that for the purpose of 
. disposing of this release, they will invoke the 


Mahommedan law, but for all other purposes . 


of the suit they will invoke the Hindu law. 
If, to get rid of the release, they contend that 
such a release is under Mahommedan law no 
more than the transfer of a spes succes- 
stonis [vide the case of Sumsuddin Gulam 
Heosein v. Abdul Hoosein Kalimoodin (20), 
decided by Sir Lawrence Jenkins and 
myself|, then, also under the Mahommedau 
law, the suit discloses no cause of action in 
the plaintiffs. Abdulla might have sued to 
have the rélease set aside under Article 
91 for fraud, failure of consideration, ete., 
but that he must have done within three 
years or not at all. No son under the 
Mahommedan law takes any vested interest 
at birth so that the plaintiffs would have no 
right to sue independently to have their 
father's release set aside, and under Article. 
91 read with section 7, the plaintiffs (even 
assuming that they had any such right) 
would clearly be time-barred. This, I 
believe, is what Tyabji, J. meant in his judg- 
ment in Vasantrao v. Anandrao (19), and 
with great respect I doubt whether the force 
of his point was fully apprehended by the 
learned Judges of appeal. But that was a 
case of Hindus under the Hindu law and 
considerations applied which could not 
apply under the Mahommedan Law. So that 
for the purpose of this argument, 1 must 
suppose that the legal rights of the plaintiff 
in this respect are governed by the Hindu 
law of the joint family. (I will here say 
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once and for all that although in the rest of 
this judgment I shall be obliged to speak as 
though I accepted the rule that every right 
putin controversy by these pleadings was . 
governed by the Hindu law of the joint 
family, I do not accept that rule, for the 
reasons already given at length.) 

The close resemblance between this and 
Wasantrao’s case (19) is at once apparent. The 
plaintifi’s contention is that it is governed 
by and cannot be distinguished from that 
case. Hor my present purpose, ib is enough 
to say, though I shall be obliged to go 
further into the cass of Vasantrao v. Anand- 
rao (19), that the learned Judges of appeal, 
whose decision was confirmed by the Privy 
Council, were of opinion that because Anand- 
rao took a vested interest at birth in the 
joint family property, he did not claim 
through ‘his father, was not bound by his 
father Nadhavrao's release of 1839 and need 
nob have sued within three years, or at all to 
have it set aside. But for .that opinion, I 
cannot see how the conclusion reached by 
Tyabji, J., that reading section 8 of the old 
Limitation Act’ (now section 7) with Article 
91 the plaintiff’s claim was time-barred, could 
be avoided. For taking the release to have 
been a partition sofar as Madhavrao was 
concerned (and this appears to have been 
the view adopted by Jenkins, C. J.), it is hard 
to say that Madhavrao, in a suit to have that 
partition set aside on behalf of himself and 
his minor gon, could not have given a valid 
discharge without the concurrence of the 
latter. In all matters of that sort, a Hindu 
father fully represents his minor son, aud 
with the utmost respect, I do gravely doubt 
whether the question being whether a par- 
tition effected by tke father for himself and 
his stirps ought to be set aside for any 
reason, the father might not bring the suit 
and in respect of its resulé give a valid dis- 
charge both for himself and his minor son 
without the concurrence of the latter. If 
that bea correct view, then time began to 
ron against Anandraoas well as Madhavrao 
from the date of the release. In the view 
taken by the Appeal Court, however, the 
Article which applied was Article 127, And 
it is contended here that that Article applies 
and that the plaintiffs, not having been 
excluded to their knowledge from the joint 
family property more thau twelve years 
before suit, are in time, 
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1 whish to make a few observations upon 


the. case-law which has grown up in this. 


Presidency about Article 127. Formerly, that 
Article was retricted to “Hindus” but in the 
Act - of 1877 "person" is substituted for 
"Hindu". I do not remember a single case in 
our books in which the very obvious reason 
for that change has been noticed. Generally, 
the Judges have read- the changed word as 
expressing the intention of the Legislature 
that any person whether Hindu, Mahomme- 
dan, Christian, Parsi, or Jew might have 
the benefit of the Article. And so, of course, 
he might, provided its other requirements 
were complied with. But surely «# carious 
process of reasoning is exhibted in the 
general statements to be found in some of the 
earlier cases, that the Article now applies to 
Mahommedans as well as Hindus, without a 
pause upon the essential requirament of the 
whole Article, namely, that the properly in 
respect of which relief under it is sought must 
be ‘joint family property.” And outside 
the Hindu law, ‘joint family property" is 
unknown.. The change, I submit, must have 
been rendered necessary by the case-law I 
have been examining, and was designed to 
include Khojas and Memons, who although 
not "Hindus" might under the decisions in 
certain circumstances hold “joint family 
property” in the Hindu sense, There is no 
other possible case in which any one but a 
Hindu could hold "joint family property” at 
least none that I know of; and if there are 
any, they like the cases of the Khojas and 
Memons (and later the Molesalami Girassias 
of Broach and Suni Bohras of Dhaudhuka), 
must have been proved ' as special customs. 
Thus the application of Article 127 is really 
not extended, as our Court has frequently 
seemed to think, to Mahommedans generally, 
ór to any other class generally, irrespective 
of the possibility of such Mahommedans or 
members of that other class, holding "joint 
family property.” Where can any such per- 
sons be found? As the decisions relating to 
Khojas and Memons were understood, it is 
plain that upon an unimpaired descent from 
father to sons, the latter might (ia the 
common opinion, would) hold the property as 
members of a Hindu joint family, and pro- 
perty so held would be "joint family property” 
within the meaning of the Article; but no 
other. The paint is really of, considerable 
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importance in view of the current of decisions 
in, this High Court, with which (and for 
obvious reasons) mno other High Court in 
India agrees. I will take the latest case with 
which I am aequainted, first, Fatma Boo v. 
Ghisan Boo (21), decided by the present 
learned Chief Justice and Batchelor, J. The 
head-note is: A suit by the daughter of a 
deceased Mahommedan to recover her share 
in his property is governed by Article 127 of 
the Limitation Act, 1905." This clearly 
could not be a Khoja or Memon oa&e, since 
the leading case in 1847 decided that under a 
special custom of those sects, a daughter was 
excluded from inheritance. So that if what 
I have just said above be rightly reasoned, 
there could have been no question of "joint 
family property” in the case. The learned 
Chief Justice saye; — The question in this 
case is whetber the Article 127 of the Limita- 
tion Act can apply to a suit by the daughter 
deceased Mahommedan to re 
cover her share in hia property. lt was decid- 
ed under the Act of 1877 by an Appellate 
Bench of this Court in 1885 (by Sargent, C. 
J , and Birdwood, J.) that it ean so apply, and 
that decision, so far as we are aware, has 
been followed in Bombay for the last twenty- 
three years. It is a decision which is bindiug 
upon us; and we, therefore, hold that the suit 
falls witbin Article 127.” Now it is clear 
that this decision need uot be taken as express- 
ing the considered opinions of the learned 
Chief Justice and Batchelor, J. but as attri- 
butable to the maxim stare decisis. Itis found- 
ed expressly on the decision of Sargent, 
C. J., and Birdwood, J., (not I believe 
reported, but to be found in the Printed 
Judgments of 18851) Although Judges 
would always desire to treat everything 
falling from so eminent and learned a 
Judge as Sargent, ©. J., with the utmost 
respect, it is permissible, in a theoretical dis- 
cussion of the law, to examine that decision 
critically. Sargent, C. J., said: “ It remains 
only to consider whether the claim of Gulam 
Hussein, as a residuary to one-ninth of the 
compensation awarded in respect of lots A, 
C, E, aud G. and the claim of Najib- 
-uu-nissa as one of the legal sharers, to one- 
sixth of such compensation, are barred by 
time." I pause to point out that from this 
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statement ib is clear that the Hindu law was 
not being applied, in matters of succession and 
inhevitancs, to the parties to this suit. One 
of the claimants was a woman, and she 
claimed as asharer. The case was then baing 
dealt with under the Mahommedan law, and 
that law knows absolutely nothing of “iint 
family property.” The learned Ohief Justice 
proceeds: “The property leftby Bikar Ali 
became divisible, on his death, among those 
members of his family, who were entitled to 
shares, acoording. to the Mahommedan 
law, or were residuaries. Till ib was 
divided, it was, we think, ‘joint’ family 
property’ within the meaning of Article 127 
of Schedule II of the Limitation Act of 
1977." And after noting the changed 
language: “It is nob necessary, therefore, 
to restrict Article 127 of the present Limi- 
tation Act to suits by Hindas. And the 
question...is whether before the institution 
of proceedings under Act X of 1870, the 


claimants, Gulam Hussein and Najib-un-nissa, . 


- had been excluded, to their own knowledge, 
from lots A,O,H, and G fora period of 
twelve years." A 

The material sentence in the judgment is: 
"milit was divided, we think it was ‘joint 
family property’ within the meaning of 
“Article 127." I submit with great respect 
that that opinion is untenable upon any 
view of the Mahommedan Law. It could 
not even be argued that the heirs, sharers 
and residuaries took over each other by sur- 
vivorship, which is the cracial test of joint 
family property. On the death of a Mahom. 
medan intestate, his estate could not in any 
conceivable circumstances, unless it is by a 
special castom supposed to be governed by 
the Hindu law, ba joint family property." 
It is what it always was an undistributed 
estate, to be taken in saveralty by the heics, 
sharers and residuaries. 


The view taken by the Bombay High 
Court, which is based on this decision of 
1885, has not been accapted hy the other 
High Courts: dane Rahim v. Zia Ah nad 
- (22); Patcha v Mohidin (23); Mahamei Abram 
Shaha v. Anarbi Ohowlhrani (24). - Peobvbly 
in those parts of India, no groups of Mahom- 
medans have been brought ander the Hinda 
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law of the joint family, aud the Courts, 
therefore, very naturally declined to hold 
that property held under the Maohmmedan 
Law could be “joint family property” or that 
Article 127 could apply in the case of any: 
relief sought in respect of it. 


The two cases cited by Sargent, C. J., viz., 
Musammat Khyroontesa v. Salehoontssa Khatoon 
(25) and Achina Bibee v. Ajeeioonissa Bibee 
(26), were both desided under the Act of 
1859. The words of the section are differ- 
ent from those of Article 127 of the present 
Act, although, nodoubt, the suits contemplated 
were suits for moveable or immoveable 
property oa the ground that it was joint 
family property. But the point upon which 
I rest my conclusion does not appear.to have 
presented itself to the minds of the Judges 
in either of those cases. Thus in Khyroonissa's 
case (25), the Court says: "The words used in 
the clause are 'joint family property! aud 
‘property alleged to be joint, which are the 
usual terms with reference to joint Hindu 
families. But we see no exception as to 
Mahommedan families, or why their respec- . 
tive rights by inheritance should not come 
under limitations prescribed generally against 
parties not trustees as well as trustees." 
It is submitted that no exception was 
necessary for the simple reason that no joint 
family property exists among Mahommedans. 
Achinabibi’s case (26) appears to have beer 
decided on the ground.that the party against 
whom limitation was pleaded was proved to 
bave been in “joint possession" within the 
statutory period. That might as well have 
been decided under Article 144 as Article 127 
of the present Act. All that bears on the 
present argument is this passage: 


"In special appeal, it is urged that this 
suit is barred by the provisions of clause 13, 
section l, of Act XIV of 1859, inasmuch as 
the plaintiffs have failed to show any act of 
possession by any payment on the part of 
Gholam Ahmed......but the inference he has 
drawn from the fact of these ladies living 
with Gholam Ahmed, and being supported 
by him from the proceeds of the property, 
is a proper and correct one. It would ba ` 
dificult to know , what other evidence could 
be given of joint possession by women in 
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the position of the plaintiffs’. mother in this 
case, living as she was with Gholam Ahmed, 
who, as the sole male representative of the 


family, had the sole charge and management 


of the property.” 

In Abdul Kadar v. Bapubhai (27), Parsons, 
J., said: — 

“The reason assigned for the refusal by the 
Subordinate Judge is that the Court-fee 
paid is only sufficient to cover plaintiffs’ 
one-third share in the property. No more, 
however, is ever paid in any suit for parti- 
tion, and we think that it was quite in 
the power of the Judge to have ordered the 
defendant to pay tbe necessary Court-fee on 
his share as a condition precedent to his 
obtaining his share. The District Judge re- 
fused because this was not a sdit for parti- 
tion of joint family property as known to the 
Hindu law, but a suit by Musalmans for 
their share of an inheritance. In this Presi- 
dency, however, a suit for partition of 
an inheritances by Musalmans is hardly dis- 
tinguisbable from a partition suit by Hindus.” 

The learned Judge goes on tosay that 
the plaintiff was at any rate entitled to 
the relief by way of ordinary administra- 
tion suit, and there I entirely agree with 
him. [tis the last sentence 1 have quoted 
which, with respect, I think to be far too 
broadly stated. I was told in the course 
of the argument that. that passage -was 
frequently cited, and always seemed to 
pass unchallenged, with approval. Sweepioz 
dieta of that sort, for which it might be 
difficult to find any solid basis, tend to add 
to the confusion in which the precise extent 
of the applicability of a part of the Hindu 
law to particular groups of Mohammedans 
in this Presidency is involved. In Bavasha 
v. Masumsha (28), Parsons and Candy, JJ., 
purporting to follow Ghulam Hussain v. 
Anvarunissa (29), said:—"The first Class 
Subordinate Judge, A. P., erred in holding 
that Article 127 of the Limitation Act, 
1877, applied only to Hindus, and so did 
not govern this suit," (I note that this is a 
non sequitur. The Article may apply to 
others than Hindus and yet need not apply 
to all-who are not Hindus, a curious logical 
fallacy which seems to run through most 
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of the decisions), “which is one by a 
Mahommedan to enforce his right to a share 
in the property left by his father and to 
recover that share by partition. The case 
of Ghulam Hussain v. Anvarunissa (29) is a 
distinct authority that‘ joint family pro- 
perty includes property left by a deceased 
Mahommedan and divisible among his heirs 
until it is divided.’ " Surely such property 
is not “ joint family property "; but all 
sharers are until division tenants-in-com- 
mon. But where there is a tenancy-in- 
common, it may very well be, as was held 
onthe facts of this case, that no tenant-in- 
common has been excluded so as to start 
limitation against him, under Article 142 
or 14%. The whole of the law was very 
elaborately dealt with by Batty, J., in Abdul 
Kadir v. Mahomed (80), aud that learned 
Judge appears to me, speaking with all 
respect to what may be thought the von- 
trary opinions of other learned Judges, to 
have laid down the true criteria. But 
succinctly my submission is that, because 
Article 127 is rot restricted in terms to 
Hindus, if does not follow that it necessa- 
rily extends to every one who is not a 
Hindu. The criterion of its applisability 
is the character of the property. That 
property must be joint family property ” 
and no such property is known to the law 
outside the special Hindu law of the joint 
family. Some who are not Hindus may 
hold propsrty under that special branch of 
the Hindu law, but before Article 127 can 
be applied, it must be shown that they do. 
Here, however, it must be admitted that: 
according to the general acceptation, the 
parties to this -suit belong to a class who 
are governed by the Hindu law of the joint 
family, so that apart from other considera- 
tions, no difficulty need be felt in applying 


. Article 127 if that be necessary to save 


limitation. But it is also urged that in- 
asmuch as the release of 1879 binds not 
only the maker but his children, this suit 
must fail as long as that release stands. 
To this the plaintiffs have two answers. 
contend that they are not 
bound by the release Having it set aside, 
therefore, so far as it may affect them is 
merely incidental and subservient to the 
substantial relief they claim. Next that 
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they only became aware of the existence 
of the release within three years of sui*. 
The second contention may be summarily 
dismissed. On tbe evidence, I hold ib 
established that Jan Mahomed knew of 
the release many years ago, certainly before 
he went to Rangoon in 1902. And as to 
Aziz, I fail to see what interest he can have 
in the suit, orin what right he is entitled 
to ask to have the release set aside. It 
must be held binding on his father Abdulla, 
who, though he now alleges fraud, undue 
influence, etc, has never taken any steps 
to have the release set aside. But if bind- 
ing on him, then looked at in the light of 
the Hindu law, sucha release would surely 
take bim out of the family from the date 
of its execution, Aziz was not born till 
about 1593, thirteen or fourteen years after 
his father had gone out of the family, and 
become, as Jenkins, C. J., pub itin Anandrao’s 
case (19), " dead." Now, a dead man cannot 
have any more children, so that from the 
point of view of the members of this “ joint 
family " in the Hindu sense, Aziz simply 
does not exist. 

The first line of argument raises diffi- 
culties, which are to be found in numerous 
analogous cases in the books. I give 
merely as an example, Abdul Rahim v. 
Kirparam Daji (31), where it was held by 
Birdwood and Parsons, JJ., that Articles 91, 
92 and 93 and section 2 of the Limitation 
Act apply only to suits brought expressly 
to cancel, set aside or declare the forgery 
. of an instrument but they do not apply to 
suits where substantial relief is prayed, and 
where the cancellation or declaration 
is merely ancillary and not necessary to 
the granting of such relief. Inthe case, 
the documents impeached were all executed 
-by a deceased woman by way of gift ete, 
and, therefore, the case does not illustrate 
as clearly, as some, the principle I wish 
to arrive at. The general statement in 
the head-note is unexceptionable, but it 
leaves in doubt the fundamental question 
when the cancellation of a document is 
necessary, and when itis not necessary bui, 
to quote the usual terms, only incidental, 
ancillary, or subservient to the substantial 
relief claimed. Where the instrument is 
executed by the plaintiff himself and 


(91) 16 B. 186 at p. 189. 
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would, if allowed to stand against him, 
effectively defeat his claim, it becomes a 
little dificult to maintain that although 
the claim is for substantial relief, the 
prior cancellation of the instrument is only 
ancillary or subservient to that relief. And 
the inclusion of such Articles as 93 and 
94 in the Schedule may be thought surpris- 
ing., Ordinarily a person is not bound to 
take notice of forgeries, or to ask the 
Court to be relieved against them. Ag 
these Articles are there, however, it would 
always be open to argue that a plaintiff 
who happened to know thata document 
had been forged, bat took no steps to have 
it declared a forgery within the term pres- 
cribed, would be barred in a suit, after 
that period had expired, from disputing the 
genuineness and binding effect of the 
document. Suppose, for example, that A. 
knew that a conveyance of part of his 
property to X. had been forged in 1910 but 
took no steps to have the conveyance 
declared a forgery. In 1914, let us 
suppose, .X. gets into possession of -the 
property so conveyed. A. brings suit in 
1915 to recover his property and is cone 
fronted with the forged conveyance of 
1910. What is the position P If the con- 
veyance be genuine and binding upon him, 
he has no case; if he tries to show that 
ibid a forgery, he is told that he is time. 


barred. 


I will now give an example of paramount 
authority, the case of T. P. Petherpermal 
Chetty v. E. Muniandy Servai (39): “As to 
the point raised on the Indian Limitation 
Act, 1877, their Lordships are of opinion 
that the conveyance ofthe llth June 1895, 
being an inoperative instrument, as, in effect, 
it has been found to be, does not bar the 
plaintiff's right to recover possession of hig 
land, aud that it is unnecessary for him to 
have it set asideas a preliminary to his 
obtaining the relief he claims.” And the 
plaintiff was allowed to bring his suit under 
Article 144. Pushed to its logical conclusion, 
that decision of the Supreme Court wipes 


‘Article 91 out of the Schedule, for there ig 


no conceivable case in which a plaintiff could 


obtain the relief contemplated by that Article, 


(32) 10 Bom. L. R. 690; 35 C. 551 (P. C.); 12 0. W. 
N. 562; 7 O. D. J. 528; 5 A. L. J. 290; 14 Bur, Lo R 
108; 18 M. L. J. 277; 4 M. L. T. 12; 4T, B, R. 266; 35 
1. A. 08. 
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unless to that extent atleast the instrument 
were found to be “inoperative” against him. 
In the particular case their Lordships were 
dealing with, the plaintiff had sold benam in 
1875 to. defraud a creditor. It was found 
that tbe creditor had not in fact .been 
defrauded,so that the maxim ‘let the estate 
lie where it falls’ did not apply. But it is 
equally clear that so long as the sale of 
1895 stood unchallenged, it would be an 
effective bar to the plaintiff's claim to recover 
the property conveyed: In a suit under 
Article 91 brought within three years of the 
sale, the plaintiff might have been allowed to 
show its true character andso have declared 
in 1898, what was finally upon trial, 
found in 1908, that the instrument was 
“inoperative” against him and, thersfore, 
should be cancelled. Not having done so, 


but for this decision, it might have been - 


thought that he would have been precluded 
from averring "inoperativeness" .on any 
ground at all against the sale of 1895 after 
the expiration of the period of limitation 
prescribed by law on that behalf. It is 
extremely difficult to: reconcile a decision of 
this kind in principle with’such a decision as 
that where there has been an adoption which 
if made and valid would defeat a claim, and 
that adoption has not been challenged 
within the statutory period, ibis au effective 
answer to a suit brought under, say, Article 
144 for possession. I submit with great 
respect that the true rule which is also of 
universal applicability is this; where the 
existence of a document, if valid and binding 
on à party, would defeat his suit to recover 
possession of any property, he must sue under 
Article 91 for the cancellation of that 
document within three years. (I am not 
concerned with cases of forgery provided for 
in Articles 92, 98, and, of course, the rule I 
have thrown into very general words might 
` be more precisely laid down, buat it serves to 
express my meaning.) 

For it appears to me that if Article 91 is to 
have any effect at all, that effect would be 
that documents not impeached under it will 
not be open .to impeachment generally in a 
 Buib to recover possession of property. In 
applying the rule practically, obvious distinc- 
tions might be drawn between documents 
made by the party suing himself or his 
representative-in-interest, and others. The 
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latter was the case before Birdwood and 
Parsons, JJ., and though I think they laid 
down the law mush too broadly in their 
judgment, no exception need be taken to the 
decision confined to the facts of the case. 
Here then the question would be, whether 
the release of 1879 is binding on the plaintiff 
No. 1P In other words, whether having 
it seb aside or cancelled is necessary to the 
success of the further substantial relief he 
seeks, or merely ancillary and subservient to 
it? Upon the authority of Anandrao’s case (19), 


. which J will now briefly consider, the plaintiff 


may fairly contend that heis nob bound by the 
release, and that it is immaterial to his 
present claim whether 16 be cancelled or not. 


' If he is right there, ib would be unnecessary 


to consider one of his prayers, which is for a 
declaration that he is not bound by the re- 
lease, and, therefore, that as far as he is 
concerned it may be cancelled. The plaintiffs 
here chiefly rely on the ease of Vasantrao v. 
Anandrao (19). The material facts may be 
summarized thus: Kashinath the first 
bequeathed all his property held to have 
been joint ancestral family property by Will 
to his. grandson, Vithoba, to the exclusion of 
another grandson, Bajirao. Vithoba gave tho 
entire property to Kashinath the second, who 
at that time had two sons Ganpat and Mad- 
havrao. Kashinath the second willed away 
this property. In 1889, Madhavrao, who had 
a son, Wasantrao, executed a release in favour 
of his father Kashinath for Rs. 5,000. The 
plaint in the suit was sworn on the 5th 
December 1901 and came on for trial before 
Tyabji, J., who held the claim barred by 
limitation -and dismissed the suit. On 
appeal before Jenkins, C. J., and Batchelor, 
J., it was held (1) that the property notwith- 
standing the Wills and gifts was joint ances- 
tral family property in the hands of Kashi- 
nath the second, at the time Madhavrao 
executed the release. (2) That inasmuch as 
Wasantrao took a vested interest at birth in 
the whole joint ancestral family property, he 
could not be bound by his father’s release, 
for which the consideration paid was 
wholly inadequate. (3) That the suit was 
not barred by limitation as neither Article 
126 nor Article 127 read with gestion 8 nor 
Article 91 read with section 8 soald bar the 
plaintiff's suit.. Article 127 was held to 
apply, and it was found that the plaintiff wag 
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not excluded to his knowledge from sharing 
in the joint family property for more 
than twelve years before suit, so that he was 
entitled to his share which (as I understand 
the judgment) was held to be one half. 
This decree was confirmed on appeal to the 
Privy Council. Upon it two questions arise. 
(1). How far canit be carried beyond its 
. own facts even where it is sought to be 
applied asa principle to cases arising bet- 
ween Hindus? (2). How far, if at all, is it 
applicable to the cases of Khojas and 
Memons? I should, at the very outset, note, 
what never appears to have engaged much 
attention since, namely that Madhavrao’s 
release in this case, could not possibly be 
" interpreted asa partition. I have sent for 
` the paper-book and read that release, and it 
is perfectly clear that Madhavrao was con- 
vinced, or professed at the time to ba con- 
vinced, that the property in his father's 
hands was not joint family property at all, 
and that he had no rightin it. This was not 
unnatural in view of the admitted facts that 
it had once been bequeathed by Will 
(apparently without any protest ‘on the part 
of the disinherited grandson) to Vithoba, one 
of two grandsons, who, had the property 
been joint ancestral family property as now 
held, would have been entitled to equal 
shares in i6. And that subsequently the 
whole of it had again been given by Vithoba 
to his only son, Kashinath, although it appears 
that at time Kashinath had male issue, who 
again if the property were joint ancestral 
family property, would have acquired an 
interest initat birth. The history of the 
` property is quite inconsistent with its 
haviog been joint family property, and no 
wonder Madhavrao was convinced that he 
had no interest in it, and so accepted a re- 
latively small sum as the price of undertak- 
ing on behalf of himself, his heirs, executors 
and assigns nob to put forward any claims to 
it. In the light of other decisions, it is 
highly important to bear in mind what the 
real character of the release was. I “will 
only observe on the argument used by the 
learned Chief Justice upon Article 196 that 
he appears to have overlooked’ what I 
suppose was in the mind of the learned trial 
Judge. The gift by Vithoba to Kashinath 
was an alienation in the strictest technical 


sense, or purported to be, of the rights of ` 


Gavpat and Madhavrao both alive at the 
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time. If in fact Kashinath had held ad- 
versely to them under this deed of gift, it is 
hard to see why Article 126 should not have 
applied to the cases of Ganpat and Madhav- 
rao, and later why, read with section 8, it 
should not have barred Wasantrao. The 
learned Chief Justice asks who was fo sue 
to have this alienation set aside, the donee? 
Certainly not; but those members of the 
family who were injuriously affected by it, 
namely, the two grandsons, Ganpat and 
Madhavrao. Suppose it had been a valid 
gift, its effect would have been to leave 
Kashinath the second free to dispose of the 
entire property, irrespective of the vested 
interests of his sons. So viewed, it is nob easy - 
to distinguish this from any other alienation. 
Itis true that Article 126 is restricted in 
terms to an alienation by a Hindu father, 
whereas the only persons who could here 
be aggrieved were grandsons. Bat I do 
not think that the learned Chief Justice 
meant io make that the ground of re- 
pudiating the applicability of that Article 
to the case. 

As to the binding elfect of the release on the 
plaintiff Wasantrao, thé learned Chief Justice 
says (page 943): “To the first my answer 
is that the release does not bind Wasant- 
rao: he was born at the time and I cannot 
find in the transaction those conditions which 
would make the release effective against and 
operate on the independent interest acquired 
by Wasantrao at his birth." I note that 
here it is very clearly implied that such con- 
ditions might exist, so that it is necessary al- 
ways to keep this judgment very strictly to.its 
own facts. Andin dealing with the third of 
Tyabji, J.'s points, the Chief Justice again 
grounds his decision on the independent right 
of the plaintiff. In the end, Wasantrao was 
decreed half the joint family property, as 
though Madhavrao by his act of 1859 bad, 
80 far as the joint family was concerned, 
ceased to exist. As, however, Kashinath had 
paid according to the release Rs. 5,000 for 
Madhavrao’s share, and Mádhavrao was held 
bound by that release, the logical result, it ia 
submitted, should have been that Wasantrao 
took at most only one quarter, the other quar- . 
ter which would have gone to Madhavrao 
having been bought by Kashinath the se- 
cond. But a careful consideration of the case, 
as a whole, shows that it by no means con- 
cludes the defence here. It does not go the 
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length, as is sometimes supposed, of holdiag 
that a disadvantageous partition by a father 
will not bind his sons, although the only 
ground of the decision actually stated might 
be pushed as far aa that. For, suppose that 
in this case the release of 1389 had in 
effect been a partition, then either the plaint- 
iff, Wasantrao, would have been bound hy it, 
or no minor could ever be held bound by a 
partition effected by his father, There must 
be numerous cases where at the time of the 
partition the property may be worth say 
Rs. 3,000 and the partition being bat ween three 
brothers each of whom has minor children, 
the share of each would be worth Rs. 1,000. 
By the time the minors have attained majo- 
rity, it may be that two out of the three shares 
made many years befure have increased in value 
toalac. Bat the minorsonorsonsof the third 
partitioning member couldhardly be heard to 
say, on that account, that they were no par- 
ties to the partition, that they had acquired 
an independent interest by birth, and, there- 
fore, called for afresh partition now that 
parts of the original joint family property 
had increased so much in value. The truth 
-is that while the judgment of Angadrao v. 
Wasantrao 
upon the theory that every member of a joint 
family acquires a vested intereat in the entire 
property at birth, it makes no mention of the 
equally important principle of the Hindu law, 
that for purpose of partition etc., minor mem- 
bers are fully represented by the head of the 
stirps to which they belong. Thus, but for 
special considerations which the learned 
Chief Justice plainly had in mind, he might 
have held that the release of 1889 amounted 
pro tanto to a partition, and had he come to 
that conclusion, there can be little doubt that 


he would also have held that Wasantrao as. 


well as Madhavrao was bound by it. This 
was the principle of later decisions such as 
that of Ohabildas  Lollubhai v. Ramdas 
Ohabildas (83) (although the release was 
referred rather to the eategory of family 
arrangements than to actual partition); 
Umed. Babar v. Khushalbhat (34), where, though 
Wasantrao’s case (19) was referred to in the 


argument, it was not noticed in the judgment’ 


: of the Court. The latter is an instructive 
example of the principle applicable to quasi- 


(33) 3 Ind. Cas. 257; 1L Bom. L. R. 608. 
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partitions if I may call them so. The learned . 
Judge, Chandavarkar, J., says: 

"What is called by the parties a relinquishe 
ment by the defendant No. 2’s father was in 
substance a partition of the family property 
between him and his co-parceners, and it is 
nonetheless a partition within. the meaning 
of that term in Hindu Law, though instead of 
receiving his share of the property as it exist- 
ed then, the defendant No, 2's father received 
the money value of it. It is urged that that 
partition is not binding on the 2nd defendant 
because the latter was a minor then and the 
deed, Exhibit 38, contains no express words to 
show that his father and his co-parceners 
intended to include thedefendant No. 2’s 
share in his father’s share. But the 
rule of Hindu law is that at a parti- 
tion among the members of a joint family, 
each member is presumed to represent not 
only himself, but also his sons and the son 
takes his share through his father as being 
included in the share allotted to his father." 

And to much the same effect in Ramadas 
Chabildas’ caso (35), decided on appeal by the 
same learned Judge, thus:— ` 

“Then comes the question whether his two 
sons (the 2nd and the 3rd appellants) and the 
son of his deceased brother, are also equally 
bound by it. It is argued that they are not, 
on the authority of the jadgment of this Court 
in Vasantra v. Anandrao (19) confirmed by 
the judgment of the Judicial Committee of 


the Privy Council in Anandrao  Ganpat 
Rao v. Vasantrao Madhavrao (36), These 
judgments do not lay down the broad 


proposition that in no case in a joint Hindu 
family, consisting of a grandfather, son 
and grandson, the last can be bound by a 
release of his right to a share in the ancestral 
estate executed by the son. No doubt, in tho 
concluding part of their judgment, the Privy 
Council point, as the ground of their decision, 
to the rule of Hindu law that the grandson 
has & right to the estate independent of 
the father; but they. go on also to re- 
mark that the late Chief Justice of this Court, 
who delivered its judgment, has rightly ap. 
plied the principles of Hindu law to the 
facts of the case. We must, therefore, turn 
to the latter judgment to see how the rule 
of Hindu law in question was applied by 
(25) 7 Ind. Cas. 184; 12 Bom. L. R. 621 at p. 626. 


(36) 9 Bom. L. R. 695; 6 C. L. J. 33$; 11 O. W.N, 
478; 2 M, L. T. 151; 17 M. L. J. 18k. 
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. this Court to the facts before it in Vasantrao 
v. Anandrao (19). Tho Chief Justice holds 
the grandson not bound by his father's re- 
lease because of the circumstances of the’ 
transaction. In each case, where the ques- 
"sion arises, it must be decided on its own facts. 
It is trae that a son takes a vested interest 
by birth in ancestral estate, but it is not 
true that because he bas that independent 
existence, he is absolutely independent of his 
father, where the two are joint and where 
the son is a minor. The father has the 
right in certain cases and under cer- 
' tain conditions to alienate the estate and 
bind his son by the alienation; in a parti- 
tion among the members of the joint family, 
of which the father and the son are to- 
parceners, the father represents both him- 
self and his sons; and in all transactions, 
the father has power to act on behalf of the 
son as well as on his own, especially. where 
the son is a minor." 


I conceive that the true principles of the 
Hindu law which are required for the deci- 
‘sion of this case, assuming the Hindu law 
to apply,. are here correctly stated. And 
again, I repeat that the release in Vasantrao’s 
case (19) could not in any view be regarded 
as a partition or even quast-parbition, since 
the ground of it was that the releasor did 
not believe that the property released be- 
longed to a joint family of which he was a 
member. It was, therefore, no more than 
a personal undertaking, not even in the 
nature of a family arrangement, stretching 
those words to the utmost; and, as such it 
could hardly be held binding upon the in- 
dependent interest of minor children. It igs 
true that Madhavrao purports to covenant on 
behalf of himself, his heirs-and exeentors 
and assigns, but having regard to the nature 
of the covenant and the expressed reason 
for it, no principle of the Hindu law for 
the joint family need be invoked either of 
its interpretation, or to attach to ila 
legal consequences. “To bind a minor by 
such a covenant, it surely would be necessary 
to show that he claimed through his father 
which the minor in that case did not. Nor 
in such an-act was the father representing, 
and so binding his son as he would in a parti- 
tion or qua&?-partition, or reasonable family 
arrangement. On the other hand, it will not 
do to carry that decision the length of saying 
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that minor sons never oan be bound bya 
father’s release, if in the nature of a parti- 
tion, quasi-partition, or reasonable family 
arrangement. Sothatif the Hindu law is to 
be applied to the parties here in determining 
the effect of the release of Febrnary 1871 it 
will have to be applied as indicated in the 
two decisions last cited and not with any 
special reference to Vasantrao’s case (19). 
Having thus far attempted to open the way 
to a clear view and grasp of principles, ib re-' 
mains to apply those principles to the facts of 
this case, 

But I must cite one more decision which 
has a direct bearing on the obiter dictum of 
Sargent, ©. J., in Ahmedbhoy Habibbhoy v. 
Cassumbhoy (8), that although among Khojas 
a son cannot enforce partition during his 
father’s life-time, he may without inconsist- 
ency restrain his father from alienating any 
part of the joint family property. I com- 
mented on that while criticising the whole 
judgment but had not this case in my mind; 
have since found it. In Rani Sartaj Kuari v. 
Rant Deoraj Kuari (37), the Judicial Commit- 


tee of the Privy Council lay it down, that “in 


such a raj, the son is not a co-sbarer with his - 
father. Property in ancestral estate acquired 
by birth under the Mitakshara Law is so 
connected with aright to partition that -it 
does not exist independently of such right." 
That is to say, that because the ruaj was 
impartible, the son was nota  co-sharer" in 
the sense in which every member of a joint 
Hindu family is a co-sharer. Applying this 
emphatic pronouncement to the case of the 
Khojas, what is the result? Since no Khoja 
son can enforce a partition, it follows that 
he cannot be a co-sharer. And if that be so, 
the plaintiffs could not have any of the 
reliefs prayed for in this suit. That ig 
strong corroboration of the views I expressed 
in summing up my review of the case-law, 
which has step by step applied the Hindu 
law of the joint family to Khojasand Memons. 


As to the gift by Datu to Ismail in 1902, 
no question of limitation arises. As to the 
release of 1879, I am, owing to the state of 
the authorities, in some doubt whether I ought 
to give effect to my own opinion, an opinion 
I have held unshaken for many years, that in 
this and all similar cases, a party, who does 


not take stepa in time to remove what else 
(37) 15 L A. 61; 10 A. 272. 


Voi, XXII] 


JAN MAHOMED V. DATU JAFFAR, 


would be a bar to, the success of his 
suit, cannot surmount that bar during 
the trial, by exactly the attack he ought to 
have made on it directly and within the 
shorter time allowed by the law of limitation. 
But this case is not as clear as I should like 
a case to be, in which I thus applied the 
law. For ibis doubtful in the first place 
whether the release, in the light of Mahom- 
medan law, has any effect at all so far as the 
plaintiff No. 1 is concerned; while it is also 
very doubtful whether the Hindu law 
governs Khojas on a point of this kind. So 
that I shall not decide the case on the ground 
of limitation. 


But I must note one argument which 


was frequently used. Mr. Bhandarkar for 
the plaintiff contended that even were 
this a release, ib was never acted upon. I 
confess I hardly know what this means, 
though there are dicta in some of the 
cases which might suggest that some legal 
doctrine does underlie it. A release by 
way of quasz-partition must operate or 
mot, If it operates, then it does so from the 
date of its completion and execution, and 
I do not see how there cau ba any question 
of its having been acted upon or not. What 
is really meant by the argument is, I 
think, that the subsequent conduct of 
the parties shows that there was no 
intention to extend the operation of the 
release beyond its executant. Here Abdulla 
purports to take his ‘son and wife out 
of the family. But itis said, the evidence 
shows, that both his son and wife for 
that matter continued to live with and 
bs maintained by the family, so that 
. neither Datu nor Ismail could really have 
intended to exclude them under the release. 
But the operation of a release, as means 
of partition, is rather legal than practical. 
It is perfectly consistent with that legal 
operation that the members of the family 
should continue to extend hospitality arid 
assistince to those who under the releaes 
had Jost all rights, as members of a joint 
family, to the joint, family estate. Once 
the release had taken effect, and so worked 
a partition, ib could only be by intentional 
re-union that the former members excluded 
‘ under it could once again become members 
of a joint family. And this could. never 
‘be effesbed without intention, merely by 
extending towards them such natural 
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kindness, as their relationship would call 
for. In the present case, all the evidence 
abont Jan Mahommed, his mother, Ratanbat, 
his younger brother, Aziz, having lived and 
been maintained, the children educated, 
married and so forth, at the expense of 
Datu and Ismail, is, in my opinion, if not 
wholly irrelevant, of little value. That 
there could hardly have been any deliber- 
ate intention tore-unite is clear from the 
age ofthe two plaintiffs. Datu and Ismail 
had nothing whatever to gain from them. 
Jan, it is true, was of an age to do business 
since, say, 1875, but his services could not 
have been valuable and as I shall presently 
show from his own letters, it is demonstrably 
certain that as late as 1903, he himself 
certainly did not believe that he was a 
member of the joint family consisting 
of Datu and Ismail, or had any claim 
whatever on the ‘joint family property. 
Aziz was a mere child, up to 1905. It 
appears that for the last ten yeara, Jan 
Mahommed has been living away from 
Datu and Ismail. As soon as Aziz was 
old enough to be employed, Ismail gave him 
work to doin the shop, but was carefal to 
pay him wages, and his name is entered in 
the attendance book among the other 
employees. There is nothing in all this to 
indicate any intention on the part of Datu 
and Ismail to re-unite. While as far as 
Abdulla is concerned, he has always 
remained what he was before the release 


of 1879, a sodden useless drunkard. As 
the release was probably due to his 
intemperate and violent habits, it is not 


likely that once rid of him, Data and Ismail 
would have wished to take him back into 
the family. . 

As most of the evidence for the plaintiffs 
has been directed to proving that as regards 
Jan and Aziz the release was " never acted 
on ”, 1 have thought it convenient to digsposs 
of that argument in this place. 

On the same evidence the Court has 
been. asked to infer from the facts that 
their grandfather and uncle kept these 
boys, paid for certain ceremonies, educated 
them and got them married, that they 
thus becams members of the joint family 
eutitled merely as the recipients of much 
kindnessin the past, to insist upon despoil- 
ing their bonefactors of a great portion 
of their wealth, This has always seemed 
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lo me an absurd proposition, although it 
frequently makes its appearance in argu- 
ment, If the joint ‘family ‘relationship is 
not fastened on Datu and Ismail by law, 
I certainly would not infer that it had been 
voluntarily undertaken merely because these 
men showed great natural kindness to 
their grandsons and nephews while the 
latter were helpless children and in need of 
protection. 

I will now deal with the release in this 


suit. There can, I think, be no doubt, 
looking to its wording, but that the 
parties to it were under the belief that 


it ought to be shaped to meet the Hindu 
law of the joint family. Yetitis nob an 
ordinary partition, as it was  cartainly 
meant to be. While it displays clearly 
enough the belief that the requirements of 
the Hindu law had to be met, it displays 
with equal clearness the ignorance of the 
parties to it of that law. It ig easy to 
understand why, in the vicinity of Bombay, 
these K hojas should believe, however nnpalat- 
able that belief may ba, that they are 
governed by the Hindu Law. But,since in all 
probability except for purely legal purposes 
they never have fully assimilated. many of 
the features of the Hindu law of the joint 
family, ib is as easy to understand the peca- 


liarities of an instrument like this release.. 


We have the evidence of Datu to explain how 
it came about. He says that he went in fear 
of Abdullah’s violence, and was, therefore, 
anxious to be free from him. Apparently 
Abdulla himself wanted his “portion,” so ib 
was agreed that he should separate from his 
father and younger brother Ismail. A panch 
was convened, and the first draft release 
appears to have been made at the end of 
1878 on this basis. The entire joint family 
property was valued at. Rs, 4,500, and Datu 
made five lots of it one for Abdulla, his wife 
and son, worth Rs. 900, one for himself, one 
for Ismail, one for his unmarried daughter 
and one for his mother. Had the partition 
really been made under the Hindu law, had 
these people any real understanding of the 
simplest principles of the Hindu law of the 
joint family, they would have made three 
lots, of which Datu would have taken one, 
Ismail one and Abdulla one. Bat it is clear 
that there was no complete partition, nor 
was it the wish of Datu to separate from 
Ismail, who appears to have been a good gon. 
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The "release" then goes on to divide the nine 
hundred rupees’ share of Abdulla thua: 
Rs. 400 in cash to Abdulla, Rs. 200 worth 
of ornaments to his wife, and a house valued 
at R3, 300 tothe plaintiff; then an infant, 
Now although such a partition does not con- 
form with the ordinary reqxirements of the 
Hindu law, there is nothing objectionable, 
unfair or unreasonable about it, if the total 
property owned by the family at that time 
was vot worth more than Rs. 4,500 in all, 
It was very right to take the precaution of 
settling something on Jan, seeing what kind 
of man his father was. That house still 
belongs to bhe plaintiff, Jan Mahommed; and 
Abdalla his father has resided in it ever 
Why should it then not be binding 
on the plaintiff No. 1, Jan MahommedP 
Suppose that the family fortunes of Datu and 
Ismail instead of increasing had decreased: 
Suppose that this house had turned onta 
very valuable piece of property, does any one 
doubt but that the plaintiff No. 1 would hava 
insisted as vehemently upon the validity of 
this releass, partition, family arrangement, 
call it what you will, as he now repudiates 
it? What is to be looked atin estimating 
the reasonableness of such family arrange- 
ments (under the Hindu law) is not the state 
of the family fortune at the day it is called 
in question bat at the time it was made. If 
there was then an adequate motive, and if, on 
the whole, it was areasonable and fair ar. 
rangement, the Court will not scrutinize too 
closely, the adequacy of the consideration 
[vidae judgment of Chandavarkar, J., in 
Ohabilda’s case (33) ]. And though as I have 
said, Í am not sure whether sucha family 
arrangement could be upheld under the . 
Mahommedan law, Iam treating the case 
here, as though the parties were governed 
by the Hindulaw. It is conceded that doing 
so affords the plaintiff the best chanca of 
success, since under the Mahommedan law 
they haveno case at all, I attach no import- 
ance at all to Abdulla’s evidence that the 
joint family property at the time of the 
release was worth at least Rs. 10,000, any 
more than I do to his many other wild and 
reckless statements. The wonder is that the 
man is alive and able to talk coherently at 
all. I accept the valuation put on the pros 
perty by Datu, as well as his account of the 
entire transaction. Viewed in that light, [ 
am not disposed to say that ib was nota 
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perfectly fair family arrangement made for 
& sufficient motive, and as such clearly within 
the rule in Ohabildas’ case (33). 

The evidence in the case proves beyond all 
reasonable doubt that Jan, the plaintiff No. 1, 
never believed himself to bea member of a 
joint family in the Hindu sense, or entitled 
as such to share in the joint family property. 
We need go no further than his five letters 
from Rangoon for convincing proof of thas. 
In the witness-box he impudently pretended 
that he had been sent to Rangoon as a mem- 
ber of the joint family to open up rice 
business there. But look at the facts. He 


was given Rs. 140 debited to him (vide Ex- 


hibit 16) and immediately afterwards 
Rs. 5. The latter item is in the current house- 
hold aecount as are all [smail’s expenses. 
Then see Exhibit 22, “the acsount-books of 
Jan's separate shop. He has admitted that 
he was carrying on & separate business. The 
business was in his name and the books in 
bis handwriting. Exhibits 23 and 24 are 


quarrying contracts in the name of Jan. 


Exhibit 21 is a license to keep explosives ia 
his own name Then there isa sale of im- 
moveable property in Malad. Ismail was 
the vendor, the purchaser was an outsider, 
and Jan himself was the broker. His ex- 
planation of thisis simply absurd as is his 
explanation of so many passages in his letters 
from Burma (Exhibit 12), which prove con- 
clusively, that whether in fact he was or was 
not a member of the joint family at that 
time, he did not believe himself to be (see 
' Exhibit 6). In 1881 Ratanbai sold her 
anklets to Datu (Exhibit 14). Of course, 
had she been a member of the joint family, 
itis hardly likely that any such sale would 
have taken place. There was no dispute at 
that time. In 1884 we find Abdulla selling 
a carb and bullocks to Datu, Exhibit 5. 
There can be no doubt that he at any rate 
was separated. On 25th December 1885 


Abdulla passed a rent-note to Datu, see Ex- 


hibit 30. 
Going back to Exhibit 16, which was just 
before Jan went to Rangoon, the entry shows 


that the money was meant to be a loan. 


There were no disputes at that time. Then 
follow the letters from Rangoon between July 
and September 1908 in which Jan begs for 
a loan and offers to pay interest. There is 
no mention in any one of these letters of 
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what Jan has sworn here that he was sent 
to Rangoon on joint family business, Datu 


- Raghu’s rice shop in Bombay had been closed 


at a loss in 1902. In one place, Jan asks, 
“what is my share in the Jaoli business I did 
in partnership with you ({smail)?” (See Ex. 
hibit 13 of the 29th July 1903). There was 
a partnership in Jaoli business and Jan's 
share was ascertained and paid to his wife, 
Fatma. Bat this is utterly inconsistent with 
his evidence that he was allthe time a 
member of the joint family. And see Jan's 
evidence about these letters. Most of the 
specially damaging passages were put to him, 
aod he had but one answer, that whenever he 
said "my", he meant the joint family shop 
or business. Finally, he declares his inten. 
tion of remaining in Ravgoon and never ree 
turning to Data or Ismail As to Aziz, he 
was employed in the shop for the first time 
in 1907 and was paid wages, vide Exhibit 8. 
These entries are in his own handwriting, 
Exhibit 9. Only two witnesses were called 
for the defendants, Datu and Ismail, but they 
both appeared to me, particularly Ismail, 
good. These are the defendants themselves 
and were only called to prove the release 
after which the burden of proof shifted to the 
plaintiffs The evidence adduced on behalf 
of the plaintiffs is of the worst kind. In- 
stead of leading off, the plaintiffs reserved 
themselves. aud their father to the lass, in 
order, a8 was suggested, that they might hear 
what sort of case their witnesses could make 
for them. And that 1 think is at least prob- 
able. This evidence was directed to proving 
on what terms Jan aud Aziz lived with Datu ` 
and Ismail. I have already stated that in 
my opinion that evidence is useless for that 
purpose. (Qonceding all that the witnesses 


- say to be true, I still do not think that this 


would be enough to prove re-union, or such 
contributions to the family fortunes as might 


.set up a new joint family, independent of that 
which had been formed before the release, 


Much ofthe evidence about the extent to 
which Jan and Aziz helped Datu and Ismail 
in their business is simply ridiculous, notably 
for example Narayen Kamu. 

The plaintiffs relied exclusively on the law, 
In his last address to the Court, Mr. Bhandar- 
kar did not touch the evidence, such as it is, 
that has .been adduced on behalf of the 
plaintiffs. The oral evidence, leaving aside 
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thab of the two plaintiffs themselves and 
their father defendant No. 3 Abdulla, is, in 
my opinion, utterly worthless. I have been 
over the documentary evidence and I do not 
find in it anything that calls for special 
comment, l 

I will now, therefore, draw together the 
various threads of reasoning contained in the 
judgment so far, and apply the results to the 
actual decision. | 

1. I have said that, in my opinion, the law 
does not warrant the application of the whole 
law of the Hindu joint family to Khojas and 
Memons for any of the purposes of this suit. 
What in effect the plaintiffs are suing for is 
a declaration of their rights as members of 
a joint family under the Hindu law. That, 
I think, goes far beyond the reach of any of 
the authorities, So that upon that ground 
I should, were the subject less complicated, 
be prepared to dismiss the plaintiff’s whole 
suit. But having regard to one or two of 
the decisions I do not think that it would be 
safe to do so, without dealing with some of 
the questions raised upon the footing of the 
Hindu law of the joint family. 


2. Assuming that these people do for the 
purposes of this suit constitute a joint family 
governed by the whole Hindu law on that 
subject, 15 is first to be noted that one great 
exception to that law has been established. 
No Khoja son can sgue for partition during 
his father’s life-time. Incidentally, I must 
point out that upon the authority of the 
Privy Council case cited Rant Sartaj Kuvari 
v. Rani Devraj Kuvori (87), this takes the 
Khojas at least clean out of the law of the 
Hindu joint family. But if the plaintiffs 
cannot sue for a partition, it is premature to 
gue for a declaration of what their rights are 
at present on the footing of being members 
of a Hindu joint family. No object is to be 
gained by such a declaration, nor can any 
consequential relief be given upon it. It 
‘might well be that before a partition could 
be effected, both plaintiffs might be dead, and 
the whole proceedings thus turn out to be 
infruetuous If this view be correct, the 
only reliefs to which the plaintiffs could 
at present be entitled are, the cancellation of 
the release of 1879 against the plaintiff No. 1 
‘and setting aside the deed of gift of 1902 by 
Datu to his son Ismail; possibly, though 1 do 
not think the time is yet ripe for this, setting 
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aside Datu's Will. As to that the only use 
which has baen made of it in this case, has 
been in argument, to show that Datu himself 
still regarded his family as joint. But, 1 
think, the point has no importance. 


3. Now, assuming once more that “the 
Hindu law of the joint family governs this - 
part of the case, is the plaintiff No. 1 entitled 
to a declaration that the release of 1879 is not 
binding upon him, and as far as he is con- 
cerned must be cancelled? If it is binding 
upon him, then unless he can get it cancelled 
it would be an effective bar to the whole of 
his present claim. Therefore, following the 
rule I have indicated, it appears to -me that 
he was bound to sue within three years of 
becoming aware of it, to have it set aside. 
And not having done so, (for I hold’ on the 
evidence that he was well aware of it before 
he went to Rangoon), he would be time-barred. 
There would be nojneed to call in aid section 7 
of the Limitation Act. But if it were binding 
upon him, it is hardly likely that he would 
have been able to obtain its cancellation on 
the ground of fraud (no details given in the 
pleadings as by law required) or inadequacy 
of consideration [yéde Chandavarkar, J,’s 
judgment in Ohubeldas’ oasa (33) | or any other 
sufficient reason. The release clearly binds 
Abdulla, and adopting the Hindu law, its 
effect would have been to take him out of the 
joint family from the date of its execation, 
In that event, it is equally clear that Aziz 
could have no ease at ali ia this suit, For it 
is beyond reason to suppose that he has been 
re-admitted into the joint family and has by 
his exertions contributed to its wealth. All 
that could be said for him is, that Datu, his 
grandfather, and Ismail, his unele, undertook 
his maintenance, upbringing und education, 
and defrayed the expenses of such csremonies 
as the law required to be performed. But 
this, in my opinion, affords no ground at all, 


. much less a decisive ground for the inference, 


that he thus became what he wasnot by birth, 
a member of the joint family. It is only, 
therefore, the case of the plaintiff No. 1 that 
needs any consideration. For he was born at - 


‘thedateof therelease of 1879 andon the theory 


of the Hindu law ofthe joint family would 
have thus acquired an independent interest 
in all the family property, which might 
survive a release by his father purporting to 
take himself and his minor son out of the 
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joint family. Here the plaintiff relies solely on 
the principle of Wasanisao!'s case (19). I have 
pointed out that the facts there were special. 
There was no semblance of a partition, be- 
cause the releasor' did not believe that the 
property was joint family property at all. 
Here the case is widely different. Ordinarily, 
a release by one member of a Hindu co- 
parcenary does operate as a partition, at any 
rate as far as he is concerned. It may 
not bein the strict legal sense a partition, 
since 16 may. not necessitate a complete 
partition between all the members of the 
co-parcenary. But if its effect is to take the 
releasing member out of the joint family, it 
would likewise, on general principle,as pointed 
ont by Chandavarkar, J., take his whole stirps 
‘outwith him. Nor can ÍI see any distinction 
in theory between a quasi-partition thus 
effected and a regular partition. 

It surely cannot make any real difference whe- 
ther one of, say, three co-parceners takes his 
third of the whole property valued at Rs. 1,000 
or Rs. 1,000 in cash. The mode of carrying out 
a partition over large tracts of the country, 
inhabited by the poorer rural classes, is to 
make up the whole property into lots; the 
. members entitled then draw the lots, This 
is quite a éóommon practice, as I believe any- 
one with mofusstl experience, will admit. Or 
it certainly used to betkirty years ago, and I 
gee no reason to doubt that 16 still persists. 
Now in such a cage suppose there are three 
. brothers Á., B., O., partitioning a small estate. 
Three lots are made; B. who has two minor 
children draws one; A and C. offer him its money 
value aud. he accepts.. A. and C. thereupon do 
not carry the partition farther. In strict 
theory they re-unite, but in practice nothing 
need be done at all. What is the result? 
Surely that B. and his two sons have now 
ceased to be members of that co-parcenary. 
Would any Court be inclined ten years later, 
at the suit of these minors, to rip open that 
` partition and declare them still entitled, as 
though their father were dead, ‘to take his 
share? What then has become of the con- 
sideration paid by the other two members of 
the co-parcenary? Thisis what in fact was 
done in Wasanítrao's case (19),and this feature 
` of it has given rise, I believe, to much discus- 
sion and criticism among Hinda lawyers. 
The opinion expressed in this Court, more 
than once since the decision of that case, 
has been that it must be very strictly con- 
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fined to its own facts. This is tho more 
necessary because, while those facts 
are very special and peculiar, there are 
indications in the judgment of the learned 
Chief Justice, that he was quite ready to 
recognize a release, under other conditions 
as operating to separate the releasor and 
his branch from the rest of the family. 
The only ground assigned directly in the 
jadgatent, namely, the independent acquisition 
of a right at birth by every child, could 
not be used generally, For it would apply 
equally in the case of every partition in which 
one or more of the stirps contained minors: 
And that is & proposition which l do not 
think any one would be found to argue 
seriously. 'In this connection, I refer to the 
well established law that an alienation by 
one of two or more co-parceners to a stranger 
operates as a partition of the estate, The 
alienee oan come in on the strength of the 
alienation and insist upon having a partition 
made. It is true that we here come in sight 
of another and quite nnique feature, hardly 
belonging to the Hindu law proper, but 


- engrafted on it by the decisions of tke 


Courts, namely, that while such an alienation 
works a partition, it goes no further than 
the alienor's share. That is to say that 
the alienee comes in exactly in the shoes of 
the alienor, and is liable to be called 
upon to divide again’ with all the mem- 
bera of his stirps claiming under him; 

words, that two partitions àra 
worked out abone and the same time. Bat 
my point is that so far as the minora under 
the alienor are concerned, they have no right 


at all to protest against the partition. Now 


suppose such an alienation were made at a 
time when the entire estate was worth no 
more than three thousand rupees, and that 
the alienee of a third lay by fora year or 
so, and then enforced his rights, First 
let us suppose that he had allowed a long 
time to elapse, and that the value of the 


_joint family property had increased by 100 


per cent. and in the meantime th 

had been born to the alienor. To aha. 
would the alienee be entitled? Thai 18 one 
view of this difficult doctrine; another more 
germane to my purpose is this. Suppose 
the alienee enforces his rights, (as, in my 
opinion, he ought to do at once) before the 
conditions have changed. His alienor has 
four minor children, The property is. parti- 
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tioned into bhree lots, worth Rs. 1,000 each. 
The alienee takes one of them and has to 
divide it with the minor children each of 
whom gets Rs. 200. The other two brothers 
either do not separate, or immediately 
re-unite, and by the time the minors are of 
age, their share of the property is worth 
three lacs. On the principle of Vasaniroo's 
case (19), the minors might now come in and 
contend that they were no parties to their 
father’s alienation which had turned oat so 
badly for them, that they were not bound 
by if, as each had acquired a vested interest 
at birth, and were, therefore, entitled to a 
re-partition of the estate in the hands 
of the other former co parceners. No 
such case has yet arisen [ believe in any 
of our Courts, but I see no reason why it 
should not. But the broad rule of the 
Hindu law is that fathers effecting a parti- 
tion, whether directly or indirectly, carry 
their children with them. The principle 
of representation here overrides the principle 
of the vested interest at birth, aad if tke 
Courts are satisfied that the "partition," 


whether direct or indirect by way of release or ` 


family arrangement, was fair and reasonable, 
the minor children of the releasor or maker 
of the arrangement for them will not beallowed 
toset it aside on attaining majority. And 
that is the principle I would apply in the 
present case. 

Thus assuming that if there wera no 
such principle, or if the release were of the 
kind dealt with in Vasantroo’s case (19), 
the minor children would not be hound by 
it, then no bar of limitation would exist 
against plaintiff No. lin this ease. But as 
there is such a principle and the release 
here is very different from the releasein 
Vasantrao's case (19), it appears to me that the 
bar of limitation does exist, and has not been 
surmounted. In my opinion, the plaintiff 
No. 1 is time-barred. Further, even assuming 
that there is no bar of limitation aud 
that the suit is governed by Article 127 so far 
as tbe Limitation Act reaches, we have 
still to see whether the release is not a good 
family arrangement binding upon the 
plaintiff. As to Article 127, 1 have 
shown, with some elaborateness, that 1 do 
not think it ever can apply to Mahommedaus, 
merely gua-Mahommedans, and I doubt very 
much whether it can apply even to these 
Khojas and Memons except in proper cases, 
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whera the proparty is shown to have gone 
through one uatmpaired descent and there- 
after to have been held by the survivors as 
joint family proparty. Suah a case uncom- 
plicated by a release or other form of partition 
might very well occur, and then Article 127 
certainly would apply. But this is not such 
a case, because those claiming are nob in 
@ position to suefor partition, and, therefore, 
not in a position to claim any share of the 
jsint family property. Further, this case zs 
complicated by a release. Under the Hindu 
law, as laid down in Ohabiidas’ case (33), I 
think that that release was a perfectly 
good family arrangement, having regard 
to all the circumstances then existing. 
The property was nob then very large. Ab- 
dulla was a useless and objectionable member 
of the family. He wanted to go out of it, 
and the other members wanted to be rid of 
him. They gave him a fair share, and so 
divided it that the interests of his only minor 
child were protected. Upon a right under- 
standing of the Hindu law, if the total 
value of the joint family property had 
then been, as [ hold it was, Rs. 4,500, 
Abbulla gota good deal less than he was 
entitled to, and so did the plaintiff No. 1. 
But we cannot go back thirty years to exa- . 
mine all those details. According to the 

understanding of the parties, a fair distribu- 
tion was made. Abdalla accepted it for him-- 
self and his minor child. I do not sea why 
the Court should now interfere, merely be- 
cause since that time Ismail has by his own 
personal skill aud industry acquired very 
valuable properties, to a share in which the 
plaintiff No. 1 can have no conceivable moral 
or equitable right. It is indeed only by ape. 
plying the nucleus doctrine that he could ask 
to investigate the steps by which Ismail has 
made his fortune, and I see no ground in any 
of the authorities for applying that doctrine 
to Khojas and Memous, while there are co- 
gent reasons for excluding it. Who knows 
what may happen in, say, the Currimbhoy 
family? Oa the death of the present Baronet, 
his sons may sue to have the property placed 
in trust under an Act of Parliament for the 
support of the Baronetey, declarad to have 


‘been joint family property, over which Sir 


Currimbhoy had no powers of disposition. 
Speaking for myself, I would not extend the 
Hindu law of the joint family one inch farther 
than the authorities actually compel me. I 
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have shown that they do not yet compel the 
Courts to extend it very far, certainly not 
the leugth I think of introducing the nucleus 
theory into the system of law by which these 


sects are governed. On the other haud, I. 


have pointed out the great practical difficulty 
of drawing the line, so long as succession is 
understood, to include succession modified by 
the Hindu law of the joint family, to undivid- 
ed ancestral family property. In the first 
- place, there 7s not and can never be any succes- 
Blon in the ordinary sense of the word where 
the property is of that, character. And that 
is a consideration to which sufficient attention 
has not, I venture to submit, yet been paid. 
In the next place, if succession and inheritance 
are terms which in this special connection are 
meant to be applied only to the mode of 
regulating shares in property undisposed of 
by Will, the character of the property, where 
that mode is to be sought: for in the Hindu 
-law, cannot be neglected. And that would 
open the door in every case to the usual inter- 
minable inquiries as to the mauner in which 
the property had been acquired from the 
remotest period at which the family ancestry 
could be found. And again itis worth noting 
that if the property be really ancestral, 
or joint family property in the true 
Hindu sense, no Will could ever be made. 
So that succession would then always be con- 
fined to cases of intestacy, and if the property 
were found to be joint family property, to 
cases in which succession proper does not exist 
at all. But this again opens up another 
large question, the fringe of which was touch- 
ed in Mahommed’s case (11), where Scott, J., 
held that because the property wds ancestral 
joint family property, a Will, in fac5 made, 
was invalid. How far the extension of the 
Hindu law of "simple succession and inherit- 
ance” precludes Khojas and Memons from 
making a Will under their own law, is a ques- 
tion which will have to be settled very defi- 
nitely and very soon. 


But in this case it is quite clear that no 
question of succession or inheritance arises at 
all. It may in the future, bat it has not yet, 
arisen. The most that the plaintiff No. 1 can 
say is that the release might operate to bar 
his claim when the time shall be ripe for 
bringing it. Bat if it does, I say he is already 
time-barred in that -respect, and can obtain 
no relief of that limited kind in this suit. 


‘ selves has all along been. 


Further, I am very clearly of opinion that he 
never will be entitled to any relief on the 
general ground, ss a member of a joint undi- 
vided Hindu family. For I hold that the re. 
lease of 1879 was a perfectly good family 
arrangement under which Abdalla and his 
stirps went out of the family (if they were 
ever init), and, therefore, that even were 
this a case of “succession or inheritance” 
within the meaning of the authorities, this 
piaintiff could not succeed. 

There can be no question on the evidence 
what the understanding of the parties them- 
I think I have 
shown in my brief examication of the docu- 
mentary evidence for the defendants, that it 
all points one way. It is only consistent with 
all parties concerned having fully accepted 
the release as a partition, and having acted 
upon that understanding for,thirty years. 
That being so, I find no ground upon which 
any parb of the plaintiff's claim could be 
awarded. I hold that it entirely fails and 
must now be dismissed with all costs. 


Suit dismissed, 
Attorneys for the Plaintiff: Messrs. Man- 
sukhlal, Jamsetji and Hiralal, 
Attorneys for the Defendant: Messrs. 
Mirz1, Mirza and. Mangaldas, Muljt, Khambata 
aud Thakoredas, Nadirshaw aud Durashaw. 





MADRAS HIGH COURT. 
RerERRED Oass No. 20 or 1879. 
December 16, 1879, 

Present; —Sir Charles Turner, Kr., Chief 
Justice, and Mr. Justica Kindersley. 

0. V, SUNDARAM SASTRY-—Arr£gLLANT 
versus 
PRESIDENT or trae MUNICIPAL 
COMMISSION, MADRAS —Responpenr. 

Madras Municipal Act (V of 1878), s. 10 b— Profes- 
sion of Vakil, etc.—Basis of tao —Powers of High Court 
—Appeal. 

The High Court has power, in appea!s from orders 
imposing a professional tax to consider the circum. 
stances of the case and say whether the classification 
determined by the President of the Municipal Council 
is right or wrong and what the proper classification 
ought to be. 

The prominent position assigned in each class 
to persons enjoying a defined income is intended 
to be a criterion of the class in which persons exer. 
cising the several professions enumerated in each 
such class should be placed. . 
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There is no doubt that the Legislature intended 
that the principal, if not the only, basis for the 
classification of a person liable to pay tax on his 
business or profession shall be the returns or income 
of the complainant as disclosed by the books and 
‘other papers produced at the inquiry. Practising 
Barristers, Vakils, eto, are to be taxed in ono of the 
clauses of Schedule A in proportion to their earnings 
having regard to the criterion of official salary speci- 
fied in each class, | 


Case stated, under section 192 of Madras — 


Act, V of 1878, by the Presidency Magistrate 
for the Town of Madras, Blaek Town Divi- 
sion, in Calendar No. 16746 of 1879. 
Mr. P. Ananda Charlu, for the Appellant. 
Mr. H. H. Shephard, for the Respondent. 


. JUDGMENT.— The appellans in this case 
isa Vakil of the High Court, whose income 
is admitted by the respondent not to exceed 
Rs. 500 a month. In the exercise of the 
powers conferred on him by section 104 
of the Madras Municipal Act, V of 1878, the 
President of the Municipal Commission of this 
city placed the appellant for the purpose 
of the tax on Arts and Professions in 
class III, Schedule A, appended to the 
said Act and accordingly assessed bim at 
Rs. 50 for the current year 1879. Dissatisfi- 
ad with this classification, the appellant com- 
viained to the President under the provi. 
sions of the clause 3 of the said section 104, 
On the 20th September 1879, the President 
- heard the complaint with the assistance of 
the two Commissioners summoned from the 
Division in which the appellant resides as 
required by section 189, and he decided that 
the original classification was correct. 

Against this decision, the appellant has 
appealed to this Court on the following 
grounds:— 

That: the classification is arbitrary and 
capricious; that the rate imposed on him 
is exorbitant and bears no reasonable 
proportion to his income; that the provisions 
of Act V of 1878 bearing on the 
subject have been misconstrued and mis- 
applied; that the scale fixed by the said Act 
for- salaried officers ought to regulate the 
assessment imposed on the other classes 
mentioned in each class and that he (the 
appellant) should have been placed in class V 
and assessed at Rs. 15. 

Before we proceed to deal with the appeal 
itself, we would just refer tola position 
which i6 seemed to us that Mr. Shephard 
took up on behalf of the Munuivipal Qom- 


mission, viz., that we have no right to con" 
trol the diseretiou of the President to the 
classification of a person but that our fune- 
tions begin and end with seeing that he uses 
his .diseretion within the lines of the Aot. 
We do not quite apprehend this position 
but if Mr. Shephard means that we have 
no right tointerfere with the President's 
determination as to the classification- of a 
person exercising a profession for the pur- 
poses of taxation, we hold that the Act does 
give us power on appeal to consider the 
circumstances.of the case and say whether 
that classification is right or wrong and what, 
in our opinion, ought to be the proper 
classification. Section 104 gives the Pre- 
sident power to decide in which of the 


‘several classés enumerated in Schedule A a 


person to be taxed shall be placed; but 
section 103 provides that the person shall pay 
& sum specified in the said schedule as 
payable by persons of the class in which 
such person is placed and we find that Vakils, 
eto, are placed not in one class nor two 
classes but in all the seven classes of the 
schedule, a criterion in respect of profits or 
official income being given in each class. 
Then section 191 provides for an appeal to 
two Magistrates from the decision of the 
President, From what then is this appeal? 
Clearly from the classification determined by 
the President. Accordingly we hold that 
we have the right to interfere in appeal with 
the decision of the President in placing a 
person for the purpose of taxation in any 
particular class of the schedule appended to 
the Municipal Act, 


We shall now proceed to deal with the 
appeal itself. We have carefully examined 
Schedule A and the several provisions of Act 
V of 1878, bearing on the subject of classify- 
ing persons liable to pay professional tax and 
are of opinion that the prominent position 
assigned in each class to persons enjoying a 
defined income is intended to be a criterion 
of the class in which persons exercising the 
several professions enumerated in each such 
elass should be placed. The chief objection 
to this course, as appears from the Municipal 
Register B recording the assessment and the 
decision, is that it will convert the tax into 
one on income involving the taking of 
accounts a measure which, while it will entail 
trouble on the Municipality, will cause 


e 
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annoyance to persons liable to taxation. In 
our opinion, the Legislature has so framed 
the enactment as to divest the tax on pro» 
fessions of all those features which may have 
rendered the income-tax distasteful to the 
publie and irksome to those entrusted wish 
the duty of enforcing it. Under section 104, 
the original classification is made by the Pre- 
sident without calling for any returns or 
examining any accounts thereby affording 
persons disposed to acquiesce in the classifica- 
tion an immunity from any harassing or 
disagreeable inquiry and relieviog the Muni- 
cipal office from the trouble and. labour of 
instituting such inquiry. But whenever the 
accuracy of the classification is called in 
question under the last clause of section 104 
and an inquiry is sought by the persons 
interested in the classification, the law  pro- 
vides à machinery for settling the contention 
for section 1823 makes it lawful to the 
‘President to summon persons to give evidence 
and to produce accounts and papers, no doubt, 
to ascertain what returus the business or 


profession of the complainant yields to him. ` 


The duty of conducting such inquiry is thus 
imposed on the President of the Municipal 
Commission and it becomes ineambent on him 
to discharge such duty without reference to 
the trouble it may cost his establishment or 
the inconvenience it may entail on the com- 
plainant which in that case is sought by 
himself, We have no doubt from our 
examination of the provisions of the Act 
that the Legislature intended that the princi- 
pal, if not the only, basis for the classifica- 
tion of a person liable to pay a tax on bis 
business_or profession shall be the returns or 
income of the complainant as diselosed by 


'' the books and other papers produced in the 


inquiry. "Thatsuch is the fairest course to 
pursue, regard being had to all interests con- 
cerned, is further apparent from the very 
decision quoted by Mr: Shephard of the 
High Court in a case stated by the Magis- 
trate of this Court under Madras Act IX of 
1865, in which their Lordships, Sir Colley 
Scotland and Sir Adam Bittleston, ruled that 
the Commissioners are bound in each case 
carefully to consider the nature of the business 
carried on and the probable returns from it 
relating to the other descriptions of employ- 


ment and business mentioned and particular- . 
ly the defined amount of official salary which . 


appears in thelGrst designation given in 
each clags, 

Practising Barristers, Vakils, etc., appear 
in each of the classes specified in Sehedule A 
while practising Physicians, Surgeons, etc., 
appear only in classes I and Il. It may be 
that a certain class of practising Physicians 
and Surgeons cannot be placed in any other 
class but I or IT, but on this point it is 
worth noticing that while class II drops 
practising Physicians and Surgeons it contains 
the class of such Practitioners under the 
description of practising Licentiates of 
Medicine and Apothecaries, no doubt, provid- 
ing a smaller tax on the smaller incomes of 
the humbler classes of such Practitioners. 
This is a point, however, which we have not 
to consider in this ease except by way of 
answering the objection that certain persons 
are mentioned in one class and omitted in 
another. As to practising Barristers, Vakils, 
etc., it is clear that the Legislature intended 
that such persons are to be taxed in any 
one ofthe several classes of Schedule A 
in proportion to their earnings, having 
regard to the criterion of official salary 
specified in each class. We are quite willing . 
to give. due weight to the position 
contended for by Mr. Shephard on behalf of 
the Municipality that the salary or income 
test is not the only test to guide the Presi- 
dent in fixing the classification of a person 
exercising a profession but we are not told 
what other tests govern and we do not know 
of any other test ourselves which could have 
governed the President in fixing the class of 
the appellant in this case. 

For the reasons we have now assigned, we 
decide that the appellant must be placed in 


_Olass V of Schedule A of the Municipal Act 


and accordingly assessed at Rs. 15 for the 
current year 1879, 
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CALCUTTA HIGH COURT. 
MiscgLLANEOUS Civi, APPEaL No, 243 or 1912. 
November 20, 1913, > 
Present: —Mr. Justice Coxe and 
Mr. Justice N. Chatterjea, 
Mohant JANKI DAS-—DEGREE-HOLDER— 
APPELLANT 
versus 


MOHABIR PROSAD-—-JupGMENT-DEBTOR—- 


RESPONDENT. 

Civil Procedure Code (Act XIV ef 1882), s. 443— 
Guardian ad litem—Certificated guardian—Absence of 
formal order appointing guardian, whether fatal to suit 
—Hindu daughter, decree against—Direction that 
decretal amount be recovered from estate of father— 
Decree, whether personal or effectual against reversion. 

A Court is bound to appoint the certificated 
guardian of a minor defendant as guardian ad litem, 
unless for reasons to be recorded it considers that 
for the minor’s welfare some one else should be 
appointed. 

The absence of a formal order appointing the certi- 
ficated guardian‘to represent a minor defendant, 
cannot be regarded as fatal to the suit, where the 
minor was effectually represented by him in the suit 
with the tacit sanction of the Court. 

Walian v. Banke Behari Pershad Singh, 30 0. 1021; 
30 I. A. 182; 7 O. W. N. 774; 6 Bom, L. R. 822, relied 
upon. 

Where in a decree for money against a Hindu 
daughter, there was a distinct direction tha’ the whole 
of the decretel amount should be recovered from the 
` estate of her father which was inherited by her after 
his death: ; 

Held, that the daughter represented the estate and 
the decree against her was nob merely a personal 
decree but was effectual against the reversioner. 

Lilabati Misrain v. Bishun Ohobey, 6 O. L. J. 621, re- 
lied upon. 


t^ Appeal from the order of the first 
Sub-Judge of Mozaffarpore, dated April 3rd, 
1912. 

Babus Umakali Mukherjee, Lachm? Narain 
Singh and Rajendra Pershad, for the Appel- 
lant. 


Babu Shorasht Oharan Mitra, for the 
Respondent. 
JUDGMENT.—In this case, the prede» 


cessor.in-interest of the appellant obtained 
a decree against one Babni Bhagabati Koer 
represented by one Mr. Stevens for a certain 
sum of money. Bhagabati was the daughter 
and heiress of one Rai Gudat Sahat. 
The appellant has sought to execute this 
decree against Mohabir Pershad, who is said 
to be the reversioner to the estate of Rai 
Gudar Sahai and to have succeeded to that 
estate after taking ont Letters of Adminia- 
tration on the death of Bhagabati. The 
learned Subordinate Judge refused the 
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application to execute the decree against 
Mohabir Pershad, firsily, on the ground that 
in the proceeding which terminated in the 
decree under execution Bhagabati was not 
properly represented, and, secondly, on the 
ground that that decree was merely a per- 
sonal decree against the lady and -was not 
binding upon the reversioner. The decree- 
holder appeals to this Court and attacks 
both of these findings of the learned Sub- 
ordinate Judge. ` In our opinion, this appeal 
must succeed. 

Having regard to the question of repre- 
sentation of Babui Bhagabati, it appears - 
that Mr. Stevens was her certificated guardian. 
The Court, therefore, was bound to appoint 
him her guardian ad litem unless for 
reasons to be recorded it thoaght it for 
the minor’s welfare that soms one else 
should be appointed. The case lasted from 
the 27th November 1907 to the 9th Septem- 
ber 1908 and the minor was all along repre-. 
sented by Mr. Stevens. The order-sheet 
has been shown to us and itis quite clear 
that the minor was effectually represented 
in the suit with the tacit sanction of the 
Court. Having regard to the decision of 
Wahan v. Banke Behari Pershad Singh (1), 
the absence of a formal order appointing 
Mr. Stevens to represent the minor cannot 
ba regarded as fatal to the suit. 

It has been contended that Mr. Stevens 
should not have been appointed guardian 
of the minor because really his interest 
and that of the minor were conflicting. It 
appears that Mr. Stevens was the administra- 
tor to the estate of Gudar Sahai and it is 
argued that, therefore, it wasto his interest 
that the payment of the debt in suit 
should be made from the property inherited . 
by the minor from her mother and ‘not from 
the estate of Gudar Sahai; on the other 
hand, it is urged that it was to the interest 
of the minor that the money should be 
realised from the estate of Gudar Sahaiin 
which she had only a limited interest and 
not from the property inherited by her 
from her mother in which she had an 
absolute interest. Itis contended, therefore, 
that their interests being conflicting, Mr. 
Stevens ought not to have been appointed 
Bhagbati’s guardian. But in the firat 


(1) 30 O. 1021; 30 I. A. 182; 7 O. W, N. 774; 5 Bom, 
L. R. 822. ' 
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place there 'is no reason bo suppose thab 
the minor inherited any property from her 
mother. And in any case, the respondent, 
who is now the representative of the estate 
of Gudar Sahai, would seem to be the 
last person to complain of the appointment 
of Mr. Stevens who also represented that 
estate to be the guardian of the minor. 
Secondly, we find that, as a matter of fact, 
the decretal money was made payable from 
the estate of Rai Gudar so that the interest 
of the minor, if she really did inherit auy 


property from her mother, was effectually ` 


represented by Mr. Stevens in spite of his 
alleged conflicting interest. It is also 
urged that Mr. Stevens being administrator 
to the estate the suit should have been 
brought against him and not against Babui 
Bhagabati Koer. The materials before us 
are not, however, sufficient to show whe- 
ther really there was any irregularity at 
allin this matter but even if there was 
any such irregularity, ib must have been of 
quite a trivial nature, Babui Bhagabati 
was heiress of Gudar Sahai and it is 
dificult to understand how Mr. Stevens 
could have been appointed administrator 
to Gudar’s estate except in his capacity 
of guardian of Bhagabati. In thal ease, 
the contention of the raspondent. that he 
should have been madea party as adminis- 
trator to: ihe estate and not merely as a 
guardian of Bhazabati, seams $o have no 
substance. 

M With regard to the second point, it is 
quite clear, ou looking into the desree, 
that it is nob merely a personal decres 
against Bhagabati, bat that there was a 
distinct direction that the whole of the 


decretal amount should be recovered from 


the estate of Gadar Sahai. We are in- 
formed that the debt was incurred in order 
to pay of another debb which had also 
been incurred to pay off debts incurred 
by Gadar. Whether that beso or not, in 
any case, there is no reason to suppose 
-that the case was not properly considered 
and that the liability was not a trues and 
just liability. That beiug so, Bhazabati 
represented the estate and the decree 
obtained against her is effectual against 
the reversioner. We .may rafer,in this 
connection, fo the case of Lilabati Misrain 
v. Bishun Ohobey (2). Oa both points, we 
(2) 6 C. L. J. 621. 
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think that the learned Subordiaase Judge 
is in error and that the appellant is 
entitled to execaba tha daore» asainss the 
respondent. 

Accordingly, the appeal will be allowed 
and the execation will proceed. 

The appellant is‘entitled to his eo358 in 
this appeal, 

Wo assess the hearing-fes at five gold 
mohurs. 


Appeal allowed. 


MADRAS HIGH COURT. 
Cryin Revistoy Parrrios No, 537 oz 1912, 
December 12, 1913. 
Present: —Mr. Justice Tyabji. 
GANGI SAL[T— DEFENDANT —P ETITIONER 


versus 


AHMED HUSSAIN SAIB MINOR BY His 
GUARDIAN GHAUSE BI ano ANOTHER — 


PuatnTirrs— RESPONDENTS. 

Revision — Plaint — Amendment — Pull Bench of 
Presidency Court of Small Causes —Jurisdiction to direct 
amendment of plaint—Amendment altering nature 
of suit. 

The Full Bench of the Presidensy Court of Small 
Causes may on an application for a new trial allow 
a plaint to be amended exen though the suit was 
decided by a single Judge. An amendment of a 
plaint, even if it ‘changes the nature of the cause 
of action and the suit, can, though unusual, be 
permitted when its effect is an avoidance of à 
multiplicity of suits, and a determination in the suit 
itself of the questions at issue between the parties. 

The real restriction on the power of amendment 
of pleadings is that the parties should not be pro- 
judicially affected. If the prejudice is such as can 
be compensated for by the payment of costs, then 
the Courts ought not to hesitate to permit the 
amendment if the ends of justice require it. 

The High Court should only interfere with an 
order of a Small Cause Court where interference 
is necessary for the ends of justice. 

Petition, under section 115 of Act V of 
1908, praying the High Court to revisa an 
order of the Fall Bench of the Court of 
Small Causes, Madras, dated the 15th 
August 1912, on Fall Bench Application No. 
54 of 1912 (Sait No, 12683 of 1911, on the 
file of the said Court.) 

Mr. M. D. Devadoss (with him Mr. 
Arumainatham Pillai), for the Petitioner. 

Mr. 0. V. Ananthakrishna Aiyar (with him 
Mr. Mahomed Ibrahim Sahib); for the Re. 


` spondents. 
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JUDGMENT.—lIt was strenuously argued 
before me on behalf of the petitioner that 
the learned Judges of the Small Cause Court 
had no jurisdiction to permit the amend- 
ment of the plaint which is here complained 
of. : Various authorities were ‘cited to me 
showing that the Courts are extremely 
reluctant to allow an amendment of the 
plaint under circumstances in which. the 
amendment, as this case did as a matter of 
fact, change the cause of action. So far as I 
understand the authorities, the powers of the 
Court to allow amendments of pleadings are 
extremely wide, and the real restriction on 
those powers is that the parties should not 
be prejudicially affected. If the prejudice 
to the parties is such as can be compensated 
for by the payment of costa, then the Courts 
do not hesitate, if they think thatthe ends 
of justice require it, to permit the amend- 
ment tobe made; butin such a case, they 
order cosis to be paid so as to compensate 
' the person prejudiced by the amendment. 

Now, in this case, it bad to be admitted 
that the effect of the amendment was, at 
the highest, that the plaintiff were able to 
have real questions decided in this suit, 
whereas according to the argument for the 
petitioner, the original plaintiff should have 
- been referred to a fresh suit. There was 
nothing to show that the defendants were 
otherwise prejudiced by this amendment. 
“I was extremely anxious to be satisfied on 
this point and I questioned Mr. Devadoss, 
I believe, more than once, and I think 1 
am right in saying that his answer was to 
the effect that I have stated. In these 
circumstances, I cannot say that I should 
feel justified in interfering with the order 
made by the Small Cause Court. I should 
always be reluctant to interfere with an 
order of this nature which is in the dis- 
cretion of the Judges who are aware of the 
practice of their own Court and of the 
manner in which cases are presented before 
them for adjudication. In this case, the 
Judges ofthe Small Cause Court made an 
order, which, I quite admit, is rather an 
unusual use of the power of allowing amend- 
ments; but I feel no doubt that the order 
has been made in order that the parties may 
be brought to the real issues in the ease 
without für!her technical objections on the 
part of the defendant. I should have felt 
sorry if I had felt constrained to interfere 


. slightly from the facts as 


with such an order. In proceedings such as 
the present, I am required to interfere only 
where au interference ig necessary for the 
purposes of justice being done. I, therefore, 
dismiss this petition with costs. 

As there will have to be a trial afresh 


-of the whole suit, it was suggested on behalf 


of the petitioner that I should order the 
suit to be tried by a Judge other than the 
learned second Judge who heard the suit on 
the first occasion. The suggestion is support. 
ed by a reference to the fact that that Jadge 
has already expressed his opinion on a state 
of facts which in appearance differs but 
they are now 
stated in. the amended plaint, bat that in 
reality a. new complexion is given to the 
case by the amendment: that the Judge may 
not feel quite free to express an opinion on 
the amended plaint. It is argued, there- 
fore, that it would be desirable that a fresh 
mind should consider the case as itis now 
placed before the Court. Thess are matters 
which would bein the knowledge and dis. 


“cretion of the second Judge and of the Chief 


Judge and I donot wish to express any 
opinion at this stage on the question. The 
petitioner can, of course, make un application 
to the learned Ohief Judge who will, no 
doubt, pass such orders as the interests of 
justice will require. 


Petition dismissed. 


PUNJAB CHIEF COURT. 
Civit Revision Petition No. 454 or 1910, 
May 3, 1913. i 
Present; —Sir Arthur Reid, Kr., Chief 
Judge, aud Mr. Justice Beadon. 
Musammat DAROPDI—DEFESDANT— 
PETITIONER 
tersus 
Musammat SADA KAUR—Ptaintirer— 
. RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 2 (11)— 
Legal representative —Intermeddling with part of estate 
of deceased —Liability to estent of property taken 
possession of — Wrongful conversion of  property— 
Property no: produced—Presumption as to'its vacua, 

Section 2 (11) of the Code of Civil Procedure, 
1908, includes in the definition of legal repre- 
sentative any person who intermeddles with the 
estate of the deceased, and hence intermeddling even 
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with a part of the estate only makes the intermeddler 
liable to the extent, at any rate, of the property taken 
possession of by him. 

Where a person who has wrongfully converted 
property will not produce it, it shall be prosumed as 
against him to be of the best description. 


Petition for revision of the order of the 
Judge of Small Cause Court, Delhi, dated 
25th Mareh 1909. 

Mr. Bodh Raj Sawhny, for the Petitioner. 

JUDGMENT,—The petitioner was sued 
as a legal representative of Mr. Kirti Singh 
deceased, formerly an Extra Assistant Com- 
missioner of this Province, for the price of 
a pair of wheels, supplied to Mr. Kirti 
Singh, with interest, the amount being 
Rs, - 342-8. The Court below has passed a 
decree against her. 

The questions for consideration are whe- 
ther, on the facts found, the petitioner is 
legal representative of Mr. Kirti Singh and 
is liable for the amount decreed. The facts 
found are that the petitioner lived with Mr. 
Kirti Singh until his death ‘and that she 
was in possession of part of his estate, includ- 
ing a valuable gold watch. The finding, 
therefore, is that she intermeddled with the 
estate of the deceased. Section 2 (11) of 
the Code of Civil Procedure includes in 
the definition of legal representative any 
person who intermeddles with the estate of 
the deceased. The learned Pleader for the 
petitioner contended that the intermeddling 
must be with the whole of the estate and 
that several persons could not be legal 
representatives together merely because each 
has intermeddled with part of the estate. 

Ohathakelan v. Govinda Karumdar (1) deals 
with the Code of 1882,. which did not define 
" legal representative, " and is on other 
grounds obviously not in point, In 
District Judge of Azamgarh v. Baldeo Pare 
shad (2), it was held that a District Judge 
who had, under the provisions of section 
64, Act II of 1874, tdken possession 
of the assets of the deceased person pending 
the occurrence of one or the other event 
specified in that seclion, was not a legal 
representative for the purpose of execution 
of a decree passed against the deceased. 
The instances at page 187 of Williams 
oa Execuigrs and Administrators, Edition 
10th, Volume I, of acts which do not make 


(1) 17 M. 186; 4 M. L. J. 69. 
(2) A. W. N. (1899) 221. 
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a man an executor de son tort are clearly 
distinguishable from the intermeddling found 
by the lower Court to have been committed 
in this ease, and, consequently, do not help 
In Civil Appeal No. 760 
of 1910, relied on by the petitioner, if was 


-held that & certain party might or might 


not become a representative as an intermed- 
dler,: but, that the record contained no 
finding whether she was or was not an 
intermeddler. This obviously does not help 
the petitioner. 

We see no reason for holding that inter- 
meddling with part of the estate only does 
not make the intermeddler liable to the 
extent, at auy rate, of the property taken 
possession of by him. The record contains 
no finding of the exact value of the valuable 
gold watch taken, possession of by the- 
petitioner, but the rule laid down in Armory v. 
Delamirie (3), that where a person who 
has wrongfully converted property will not 
produce it, it shall ba presumed as against 
him, to be of the best description, justifies 
the assumption that the watch was worth the 
amount decreed. 

For these reasons, we dismiss the applica- 
tion with costs. 


Appeal dismissed. 


(8) 1 Smith's Leading Cases 843 (llth Ed, 356); 
1 Str. 604. 
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ALLAHABAD HIGH COURT. 
Letters PATENT Arena, No. 69 or 1913. 
December 13, 1913. 
Present;—Sir Henry Richards, Kr., 
Chief Justice, and Justice Sir P. C. 
Banerji, Kr. 

GIRDHARI LAL-—DEFENDENT— 
APPELLANT 
cereus 


KALLOO MESTRI-—PrAINTIFF— 


RESPONDENT. i 

Landlord and tenant —Payment of rent— Áttornment 
—JEstoppel. 

Where & tenant has acknowledged the title of a 
person as landlord by paying him rent for several 
months, the tenant can, subsequently, challenge the 
title of the person only On the ground that the pay. 
-ment of rent by him was due to mistake or ignorance 
of facts relating to the title of the person or mir. 
representation or fraud on the part of the latter, 


Odd, 
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Without proving mistake, fraud or misrepresentation 
in the payment of rent, the tenant cannot question 
the payee’s title to recover rent. 

Letters Patent Appeal from the following 
judgment of Mr. Justice Rafique, which is 
. also printed at page 915 of Volume XVIII of 

Indian Cases aud which discloses the full 
facts of the case: — 


Rarique, J.—The defendant-appellant is the 
tenant of a flat in a house in the city of 
Allahabad. The plaintiff-respondent, Sheikh 
' Kallu, instituted a suit agains’ him for eject- 
ment and for recovery of rent for four morths 
and a half from the lst March to 15th July 
1909 on the allegation that the defendant-ap- 
pellant had been served with a notice to vacate 
the flat and to pay the rent due from him and 
that he had failed to vacate the Hat or pay 
the rent. The defendant-appellant resisted the 
suit on various grounds. He stated in his 
defence that he had taken the flat on hire 
from one Ghulam Mustafa, who had died 
léaving two sous, two daughters and a widow 
and that the plaintiff-respondent had no right 
to sue inasmuch as no valid deed of sale had 
been executed in bis favour by Ghulam 
Mustafa or all the heirs of Ghulam Mustafa. 
The defendant-appellant also contested the 
validity of the notice. The first Court found 
that the house, in a part of which che defend- 
ant-appellant lived, waa purchased by [kram- 
ud-din and Shahab-ud.din, the two sons of 
Ghulam Mustafa, who subsequently sold it 
to the plaintiff-respondent, but as one of the 
two sons of Ghulam Mustafa was a minor, 
Ghulam Mustafa continued to look after the 
house. In fact, he re-built it. In the opicion 
of the first Court, the real proprietors of the 
house were Ikram-ud-din and Shahab-ud-din 
and not their father and they had made a 
valid transfer in favour of the plaintiff- 
respondent. But as the latter bad not given 
a valid notice according to law to the de- 
fendant-appellant to vacate the flat, the claim 
for ejectment could not be granted and was 
accordingly dismissed. The claim for arrears 
ofrent was, however, decreed. The defend- 
ant-appellant preferred an appeal to the 
Court of the District Judge, the learned 
Judge disagreed with the first Court as to 
the ownership of the house. He came to the 
conclusion that Ghulam ‘Mustafa was the real 
owner of the house and that the sale-deed in 
the names of his two sons was benamz. But 
as the defendant-appellant had, subsequent to 
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the death of Ghulam Mustafa and after the 
sale to the plaintiff-respondeut, paid rent to 
the latter, the decree in respect of the rent 
claimed was affirmed. The defendant-appel- 


‘lant has preferred a second appsal to this 


Court and challenges the decree of the learned 
Judge on several grounds. The main conten- 
tion for the defendant-appellant is that, in 
the face of the finding of the lower Appellate 
Court, that the vendors of ‘the plaintiff-re- 
spondent were not the sole proprietors of the 
house, the present claim is not maintainable. 
Iċ is said that Sheikh Kallu has purchased 
only the rights of the two sons of Ghulam 
Mustafa and that as the daughters and the 
widow of the latter have also a share in the 
house, Sheikh Kallu alone cannot resover 
rent from the defendant-appellant, The find- 
ing of the learned Judge that the defendant- 
appellant is estopped from disputing the 
title of the plaintiff-respondent by reason of 
having paid rent for a few months to him is 
questioned. It is argued that the mere pay- 
ment of rent by a tenant does not estop him 
from challenging the title of the mao, who 
has not created the tenancy or let the tenant 
into possession but to whom rent has bean 
paid. The defendant-appellant, who is also 
a learned Vakil of this Court, brought many 
books, some of which he cited in the course 
of his long argument in support of his con- 
tention that he is not estopped from denying 
the title of the plaintiff-respondent. The 
general rule as to estoppel between landlord 
and tenant has bean stated ina Calcutta case 
thus:— It is one of the first principles of the 
law of estoppel, as applied to the relations 
between landlord and tenant that the latter is 
estopped from denying tke title of the former. 
The rule, however, applies only to the title 
of the landlord, who lets the tenant iu. If 
the tenant did not obtain possession from a 
person who was only recognised as landlord 
either by express agreement, or by attorn- 
ment or formal acknowledgment by payment 
of rent, he may always show that his con. 
duct was due to mistake or ignorance of acts 
relating to the title, or misrepresentation or 
fraud.” Vide Kelu Dass v. Surendro Nath 
Sinha (1), In the present case, the defendant-. 
appellant did nob rent the flat from the 
plaintiff-respoudent nor got possession from 
him, but he acknowledged the title of the 


(1) 7 0. W. N. 596. 
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latter a8 landlord by paying him rent for 
several months. The defendant-appellant 
can challenge the title of the plaintiff-re- 
spondent, but only on the ground that the 
paymert of rent by him was due to mistake 
„or ignorance of facts relating to the title of 
the plaintiff-respondent, or misrepresentation 
or for fraud on the part of the latter. In his 
written statement, the defendant-appellant 
denied the title of the plaintifi-respondent 
to recover the entire rent due but he did not 
give any explanation of his own conduct as 
to the payment of rent. He did not say that 
rent had been paid for several months under 
mistake, misrepresentation or fraud or igno- 
rance of facts relating to the title of the 
plaintiff-respondent. In his argument before 
the lower Appellate Court, the defendant- 
appellant, on the basis of his own statement 
as a witness in the case, contended that he 
‘had paid rent io the plaintiff-respondent 
under protest and on the understanding that 
if a dispute arose in future on the claim of 
the widow and the daughters of Ghulam 
Mustafa the plaintiff respondent would in- 
demnify the defendant.appellant. Unt the 
learned Judge disbelieved that evidence and 
held that rent had been paid bythe defend- 


ant-appellant under no such protest or under- ` 


standing. Thatisa findiog of fact and can- 
not be questioned in second appeal. The ques- 
tion, therefore, for consideration is whether 
the defendant-appellant, without pleading and 
without proving mistake, fraud or misrepre- 
sentation ‘in the payment of rent to the 
plaintiff-respondent can question the latter’s 
title to recover rent. I do not think he can 
do so. In a case mentioned in Caspersz at 
page 92, it was held that where a tenant- 
defendant had paid rent and the payment 


had gone unexplained, he was precluded from - 


disputing the plaintiff's title to’ recover rent. 
It is also contended by the appellant that if 
a decree is passed against him in the present 
suit, he will still be liable to the widow and 
the daughters of Ghulam Mustafa for their 
share of the rent. The apprehension is, in 


my opinion, unfounded. After the written- ` 


statement had been filed, the defendant- 
appellant asked the Court of first instance 
to bring the widow and the two daughters of 
Ghulam Mustafa on the record and they were 
brought on the reecrd: vide application dated 
9th February 1910 and the plaint. Bat it 
seems that the three ladies were not properly 
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served and no one pat in an appearance for 
them, nor did the defendant-appellant take 
any farther steps to have them served ac- 
cording to law. On appeal to the District 
Judge, the defendant-apnellant again implead- 
ed them as respondents, They wore duly 
served, but did not appear. All the parties 
interested were’ thus  bafore . the lower 
Appellate Court. There is no danger of the 
defendant.appellant having to pay the ladies’ 
share of the rent twice. , 

The appeal fails and is dismissed with 
costs. 

. Mr. Girdhari Lal, for the Appellant. 

Mr. Iswar Saran (with him Mr. Parmesh- 
wor Dyal), for the Respondent. 

JUDGMENT,—In our opinion, under the 
circumstances, the decision of the learned 
Judge of this Court was quite correct. We 
dismiss the appeal with costs 

Appeal dismissed. 


QUDH JUDICIAL COMMISSIONER'S 
COURT. 

Seconp Civic Appear No. 259 or 1912, 
June 26, 1913. 
Present:—-Mr. Sabonadiere, A. J. C. 
SHIVNATH SINGH AND OTHERS — 
DEFENDANTS—- ÀPPELLANTS 
varsus 


MANOHAR LAL— PLA INTIrE— RESPONDENT, 
Guardian ad litem, appointment of, in deposit pro- 
ceedings—Minor—Duty of Court to appoint guardian 
ad litem—Minor to be allowed benefit of doubt in 
questions of procedure—‘ransfer of Property Act (IV 
of 1882), ss. 83, 103— Civil Procedure Code (Act XIV 
of 1882), s. 445. 

Under section 103 of the Transfer of Property Act, it 
is proper, whenever a mortgagee is a minor, to get 
the Court to appoint a guardian ad item for him aa 
à preliminary to proceedings under section 83.0f 
the Transfer of Property Act. 

Under séction 443 of Act X of 1882, it was for tho 
Court itself by a special order to appoint a guar. 
dian ad litem and a plaintiff could not assume to 
himself this function of the Court. 

Every precaution ought to be taken to safeguard the 
interests of a-minor aud on this principle the minor 
should always have the benefit of any doubt that may 
exist, where it is a question whether the procedure 
in a case has been of a nature to bind him or not. 


Appeal against the decree of the District . 
Judge, Gonda, dated 28th March 1912, 
upholding that of the Subordinate Judge, 
Bahraich, dated 26th January 1912. 
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Babu Har Govind Dass, for the Appellant. 
Mr. G. H. Thomas, for the Respondent. 
JUDGMENT.—This is a second appeal in 
a Suit for redemption and the question at issue 
is simply the amount payable to obtain 
redemption. The question is whether a 
tender made under section 83 of the Transfer 
of Property Act (IV of 1882) was duly made 
80 as to bind the appellants who are the 
mortgagees. One of those appellants was a 
minor. The Courts below have held that 
the omission to appoint a guardian ad litem 
for that minor in respect of the. proceedings 
under section 83 of the Transfer of Property 
Act does not affeet the validity of the tender 
so made. I should add here that the notice 
was not served personally upon the appellants 
mortgagees, nor upon the person who was 
stated in the application to be guardian of the 
then minor mortgagee. The learned District 
Judge says that he is unable to hold that it 
was necessary in the proceedings under section 
83 to apply for the formal appointment of a 
guardian. It does not appear whether his 
attention was drawn to section 103 of the 
Transfer of Property Act. He goes on the 
ground that there had previously been litiga- 
tion between the parties in which the present 
appellants had sought for a declaration that 
the present respondent, who had purchased 
the property at auction, could not obtain pos- 
session until he redeemed their mortgages, 
and that in that suit Sarabjit Singh had 
appeared as next friend for the minor mort- 
gagee. The learned District Judge considered 
that in the proceedings under section 83, it 
was sufficient for the present respondent to 
enter in his application that Sarabjit Singh 
was guardian ofthe minor. Tam unable to 
accept this view. The proceedings under 
section 83 of the Transfer of Property Act 
cannot, in any sense, be called'a continuation of 
the suit for a declaratory decree. Section 103 
of the Transfer of Proparty Act seems to me 
to make it proper, whenever a mortgagee 18 a 
minor, to get the Court to appoint a guardian 
ad litem for him as a preliminary to proceedings 
under section 83 of the Transfer of Property 
Act. The proceedings were taken when 
the Civil Prosedure Code of 1852 wasin 
force. Section 443 of that Code makes it 
plain that it is for the Court itself by a 
special order to appoint a guardian ad 
tem, and that a plaintiff cannot assume to 
himself this function of the Court. It is 
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urged here that this question of the invalidity 
of the proceedings under section 83 by reason 
ot the failure to appoint a gurdian ad litem 
was not raised in the written statement, and 
that, therefore, it cannot be raised now. This 
objection does not seem to have been taken 
in the lower Appellate Court, and in any case 
I do not think that it could succeed. In the 
written statement, the appellants stated that 
they had no knowledge of the proceedings 
under section 83 of the Transfer of Property 
Act. It was clearly impossible for them to 
plead at the same time that no proper guard- 
ian had been appointed in the course of those 
proceedings. The two pleas would have been 
very inconsistent, When, however, the record 
of the proceedings under section 83 was 
brought into Court, it was quite open to them 
or to their Pleader on examining that record 
to take & plea which that examination for the 
first time showed to be available. I find then 
that the proceedings under section 83 of the 
Transfer of Property Act were of no effect as 
against the appellant, Sheonath Singh, who 
was then a minor. In any case, it is a well. 
known principle of law that every precaution 
must be taken to safeguard the interests of 
a minor, and on this principle, the minor 
should always have the benefit of any doubt 
that may exist, where it is a question of 
whether the procedure in a case has been of a 
nature to bind him or not, This finding 
makes if unnecessary to go into the question 
of whether the notice under section 83 of the 
Transfer of Property Act was duly served. 
The minor mortgagee not having been proper- 
ly represented, the question of services is 
immaterial. The 5th and 6th grounds of 
appeal were not taken up in argument before 
this Court. The result is, that I allow the 
appeal to the extent of Hs. 800, the mesne 
profits for four years, and direct that the 
mortgage-money payable for redemption be 
Rs. 1,825 instead of Rs. 1,025. Othorwise 
the appeal is dismissed. Costs will follow the 
result for and against the parties in all Courts. 
The plaintiff-respondent will have antil the 
15th day of October 1913, to make up the 
amount added to the mortgage-money. 
Appeal partly allowed. 
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CALCUTTA HIGH COURT. 
LETTERS Parent APPrAL No. 98 cw 1911. 
May 28, 1913. 

Present:—Sir Lawrence Jenkins, KT., Chief 
Justice, and Justice Sir Ashutosh 
Mookerjee, KI. 

SARODA KUMAR ROY AND ANOTAER— 
DEFENDANTS — APPELLANTS 
versus 


JAGABANDHU SAHA AND OTHERS— 


PrAINTIFFS— RESPONDENTS. 

Revenue sale— Purchaser suing in ejectment-—Objec- 
tion that tenure existed before Permanent Settlement-— 
Protected interest—Possession by defendant of lands of 
protected and unprotected interests without maintain- 
ing distinction.—Joint possession, decree for, given to 
plaintiff. 

The defendants in a suit for ejecbment, brought by 
the purchasers of an estate at a revenue sale, resisted 
the claim on the ground that they held the lands in 
suitas holders of tenures which existed from before 
the Permanent Settlement. They relied on four deeds 
in support oftheir claim. In a previous second appeal 
` in this case, the High Court found that the right 
created by the two earlier deeds was that of a tenure 
holder but that the two later deeds covered portions 
ef some lands belonging to the estate and the right 
created by them was not that of a subordinate tenure- 
holder but that of a part-proprietor. "Therefore, ib 
was held that the plaintiffs’ claim in respect to land 
covered by the two earlier deeds must fail but that 
they were entitled to a decree for the land covered 
by the two later deeds. The case was accordingly 
sent back for ascertaining what the lands covered 
by the two sets of deeds were. The lower Appellate 
Court found that the two later deeds overlapped tlie 
earlier deeds, which covered two mudafats, while the 
the later deeds covered these and two more, that the 
defendants had been in possession for a long series of 
years without maintaining any distinction between the 
several mudafats and that it was impossible to say 
which plot belonged to which mudafat. The lower 
Appellate Court, therefore, gave the plaintiff a decree 
for joint possession of a certain share of the disputed 
land: 

Held, that the judgment of the lower Appellate 
Court was right. 


= 


Appeal, under section 15. of the Letters 
Patent from ‘the decree of Mr. Justice Coxe, 
dated April 3rd, 1911, in Second Appeal 
No. 124 of 1909. 

This ease once before came before the 
High Court in Second Appeal. The High 
Court (Rampini, Acting Ohief Justice, and 
Sharfuddin, J.) remanded the case on July 
30th 1907 by the following 


JUDGMENT.—This is an appeal against 
a decision of the Subordinate Judge of 
Dacca., The appeal arises out of a suit 
brought by the purchasers ata sale for 
arrears of revenue of estate No. 2906 
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of the Dacca Collectorate for the eviction 
of the defendants from certain lands. The 
principal defendants contend that they hold 
the lands in dispute as tenures created before 
the time of the Permanent Settlement and are, 
therefore, protected from eviction by section 


| 37 Act XI of 1859. 


The first Court gave the plaintiffs a 
decree. The second Court reversed that 
decree. The plaintiffs appeal. The appel- 
lants urge that the Subordinate Judge is in 
error in saying thatthe Munsif finds that 
the defendants and their predecessors have 
bean in possession of the lands from before 
the Fermanent Settlement, that the Judge 
gives noreason for finding the four docu- 
ments relied on by the defendants to be 
genuine, that these documents show the landa 
to be parts of the parent estate and not 
tenures and thatthe Judge has misunder- 
stood the provisions of Regulation I of 
1801. 

The first of the pleas is, no doubts, correct. 
All that the Munsif says is:— The evidenca 
on the record has satisfied me that the 
defendants Nos. 1 and 2 have long been in 
possession of the disputed lands by receipt of 
renb from the tenants-defendants and their 
predecessors.” 

We mast, we consider, in second appeal 
accept the Subordinate Judge’s finding that 
the defendants’ documents are genuine. 

We hava examicred the four doeumenta. 
The first is dated 1789 — 1790; it is of date 
anterior to the Permanent Settlement, Ib 
demises the kharzja jama of four plots of 
land measuring 8 pakkies free from liability 
of revenue on payment of Rs. 16. We 
are unable to say that the Subordinate Judge 
has misinterpreted this document. : 

The next deed is one dated 1210 or 1893. 
It conveys l khada 4 pakhies of nal (or cultur- 
able) lands having à jama of 10 avnas for 
Rs. 28 sicca rupees. This appears to nus to 
have been rightly interpreted by the Sub. 
ordinate Judge. We regard it as conveying 
an interest of the nature of a tenure or of a 
holding both of which interests are protected 
from eviction by section 87, Act XI of 1859. 
No doubt, the deed bears date subsequent 
to the Permanent Settlement, bat in casa of 
such an old deed, on the principle of 
preesumitur retro, the defendant's possession 
may fairly ba held to have existed at the 
time of the Permanent Settlement. 
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The two latter deeds bear date 1855 and 
' 1849 respectively. They appear to us to 
have been misconstrued by the Subordinate 
Judge. They convey lands which are cer- 
tainly parts of the parent estate and interests 
which are not subordinate to but co-ordinate 
with the interest of the vendors, for they 
provide for the payment by the vendors of 
certain shares of the Government revenue. 
The lands held under these deeds cannof, 
therefore, be protected ander section 37, Act 
XI of 1859, but on the contrary the interests 
of the verdees wonld be destroyed on the 
sale of the estato for arrears of revenue. It 
is impoesible for usto say what plots of 
the disputed laud are covered by the first 
two deeds, and what by the two latter. 
This must be determined by the lower 
Appellaie Court. 

_ We accordingly set aside the decree and 
remand the case to him to determine which 
plots of the disputed lend are covered by 
the first two deeds, and which by the two 
latter. On determining this question, the 
Subordinate Judge will give the plaintiffa a 
modified decree, decreeing their suit as re: 
gards the plots found to be covered by the 
two latter deeds, and dismissing it in re- 
spect of the plots covered by the frst 
two deeds. Costs in all Courts in propor- 
tion. 

Upon remand, the Subordinate Judge of 
Dacca passed, on September 23rd, 1908, the 
following 

JU DGMENT.— This appeal arose out of a 
suit for ejectment brought by the purchaser 
of an estate at a revenue sale. "The defend- 
ants resisted the claim on the ground that 
they held the lands in suit as tenure. holders 
and that the tenures existed from before the 
time of the Permanent Settlement, They 
relied on four deeds in support of their claim. 
The Munsif held that these deeds show that 
the defendants purchased some lands of the 
estate from the then owners and they were, 
therefore, Sartks and not subordinate tenure- 
holders. The Subordinate Judge in appeal 
differed from this view and held that the 
defendants were tenure-holders and not part 
proprietors of the estate sold. There was a 
second appeal to the High Court and the 
High Court held that the right created by 
the two earlier deeds, tèz., those of 1789-1790 
ard 1808 is ihat of a tenure holder, but that 
he two later deeds convey portions of some 
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lands belonging to the estate and the right 
created by these deeds is, not that of a 
subordinate tenure-holder but that of a part 
proprietor, and, therefore, the plaintiffs’. 
claim with respect to the lands covered by 
the two earlier deeds, must fail but the 
plaintiffs are entitled to a decree for the lands 
covered by the two later deeds. The case 
has accordingly been sent back for ascertain- 
ing what the lands covered by the two sets 
of deeds are. The defendants say that the 
High Court was under & misapprehension 
in thinking that the lands covered by the 
two later deeds are different from those 
covered by the two earlier deeds. They say 
that the lands are identical. By the two 
earlier kobalas, the defendants’ predecessors- 
in-title, Radhamadhab Deb Sarma and Gour 
Sundar Dey, purchased one khada twelve 
palhies of land belonging to this estate from 
Ram Manikya Dey and Nim Chand Bose. And | 
by the two later kobalas, Kamalakanta De, 
the defendants’ father, purchased from Gour 
Sundar De 2 khadas 6 pakhis and 5 gandas of 
land belonging to tais estate. The hobala 
by which Gour Sundar purchased from Radha- 
madhab Gossami is not forthcoming, but the 
later lobalas mention the fact of purchase 
from Radhamadhab. The two earlier 
kobalas describe the lands covered by them as: 
mudafat Radbamudhab Gossami and Monohar 
Bose. But the two later Xobelas not only 
mention these two mudof:ts but also two 
other mulafats, viz, Ram Kanai De and 
Ajodbyaram Daibanga. It thus appears that 
the two later fobclas not only cover the 
lands sold by the two earlier kobalas but also 
some other lande, viz., the lands of mudofat 
Ram Kanai De and Ajodyaram Daibanga. 
The area of the land covered by the former 
kobala is, as I have said, 1 khada 12 p2khis 
while the two later kobalas cover 2 khadas 
6 pakhis 5 gandas. The plaintiffs are thus 
not entitled to a decree for khas possession 
with respect to 1 khada 12 pakhis, but they 
are entitled to khas possession of the remaining 
10 pakhzs 5 gandas belonging to mulofats Ram 
Kanai De and Ajodhyaram Daibanga. The 
area of the lands as given in the plaint is 8 
khadas 13 pakhis 14 gandas but this appears 
to be dae to the fact that the areas given 
in the defendants’ kobalas were caleulated on 
what is called rajnal which is double the 
length of the ordinary nal. Now, the question. 
is, what aye these 10 pakhis 5 gandas of land 
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belonging to mudafat Ram Kanai De and 
Ajodhysram Daibanga? The defendants are 
in possession for a long series of years 
without maintainicg any distinction between 
the several mudafats and it is impossible to 
say which. plot belongs to which mudafat, 
Under such’ circumstances, the most equit- 
able course would be to treat all the laads 
as belonging jointly to all the four mao fats 
and to hold thata share of these lands 
corresponding with the proportion of the 
area of the two mudafats Ram Kanai De and 
Ajodhyram to the total area belongs 
arikan E modit ues 
o these two mudofuts; 1 kada 12 pakhis 
41/112th share of the lands in suit must 
be taken as the lands of these two mudofats 
and the remaining 71/112th share as be- 
longing to the other mudofuis covered by 
the two earlier kobalas and the plaintiff 
wil get a decree for joint khas posses- 
sion of 41/112th share of the lands in 
suit and the claim with respect to the re- 
maining 71/112th share must fail and I 
order accordingly. Costs of all Courts will be 
allowed to each party according to his 
suecess. E 

From the above judgment, the plaintiff 
appealed to the High Court. The appeal 
came for hearing before Mr. Justice Cox, sit- 
ting singly, who, on April 3rd, 1911, passed 
the following 


JUDGMENT.—Thbe plaintiffs, in this suit, 
are purchasers at a sale for arrears of revenue 
and sue for recovery of certain lands as includ- 
ed in the estate. ‘The defendants pleaded 
‘that the lands were covered by tenures dating 
from the Permanent Settlement and were 
- consequently protected. 


The ease came up to this Court in 1907 
‘and it was then held that the two documents 
of 1789 and 1308 created valid tenures 
which might be regarded as existing from the 
Permanent Settlement. The documents of 
1835 and 1842 were held to be conveyances 
of portions of the parent estate, and not to 
create tenures that would be protected at a 
revenue sale. Accordingly, the case was 
remanded and the Subordinate Judge was 
directed to give the plaintiff a decree for the 
land covered by the documents of 1835 and 
1842 andto dismiss the suit so far as it 
related to lands covered by the two earlier 
documents, The possibility that thg docu- 


1 





INDIAN OASES, 


24) 


ments might overlap, appears not to have 
been considered. i 

The Subordinate Judge has found that 
the later documents cover mudofais Radha 
Madhab Goswami, Mauohar Bose, Ram Kanai 
De and Ajudhya Ram Daibanga, while the 
earlier ones cover Radha Madhab Goswami 
and Manohar Bose. The area of these two 
amounts to 1 khada 12 pakhis or 41/112ths 
of the whole area of 2 khad1 6 pakhis covered 
by the later.documents. The Subordinate 
Judge finding that the defendants have been 
in possession for aflong series of years, 
without maintaining any distination between 
the several mudofats and that it is impossible 
to say which plot belongs to which mudafat, 
has given the plaintiff a decree for joint pos- 
session of 41/J12ths of the land in dispute. 


The plaintiff appeals and it is argued on 
his behalf that when the Subordinate Judge 
found that tbe lands were covered by the 
later documents, he was bound by the remand 
order to give the plaintiff a decree, whether 
a portion was covered by the earlier doca- 
ments or not. Itis also argued that some 
of the plots said to be covered by the earlier 
documents are not so covered, but that is a 
point that cannot, in my opinion, be taken at 


this stage. 


I do not think that the Subordinate Judge 
has, in any way, transgressed: the remand 
order, but it seems to me that on his findings 
of fact, the plaintiffs are entitled to a decree. 
As regards mudofats Ram Kanai Dey and 
Ajudhya Ram Daibanga, they are clearly 
entitled. As regards the other two, the 
facts now found by the Subordinate Judge 
read with the remand order establish that 
the defendants held tenures of these mudofais 
but that in 1835 or 1842 they acquired the 
proprietary right. That being so, their 
tenures were extinguished. Thereis some 
conflict of judicial opinion on this point, 
but .the balance of authority is certainly in 
favour of this view. The latest case on the 
subject, so far as I know, is Ulfat Hossain 
v. Gayani Dass (1). If this view is correct, 
the plaintiffs are certainly entitled to a 
decree, i 

Accordingly, the appeal will be allowed 
and the orderof the Mansif restored with 
costs of all Courts. 


(1) 3 Ind. Cas. 994; 36 C. 802, 
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From that judgment, the defendants appeal- 
ed under section 15 of the Letters Patent. 

Babus Baidya Nath Dutt and Satish Ohandra 
Ghosh, for the Appellants. 

Babus Dwarka Nath Ohakravartt and Dr. 
Sarat Chandra Basack, for the Respondents. 

JUDGMENT.—The judgment of Mr. 
Justice Coxe is opposed to the earlier judg- 
ment of Mr. Justice Rampini, and we do 
not think it is in accordanes with law. We, 
therefore, set aside that judgment and re- 
store the decree of the Subordinate 
Judge. The respondent must pay the costs 
of this appeal and the costs before Mr. 
Justice Coxe, 

Appeal allowed. 


MADRAS HIGH COURT. 

Secoxp CIVIL APPEAL No. 1540 or 1912. 
March 20, 1913. 
Preseni:—Justice Sir Ralph Benson, Kr., and 
Mr. Justice Sandara Aiyar. 

NANDI REDDY FAKEER REDDY (prep) 
AND ANOTHER— DEFENDANTS—APPELLANTS 
versus 
THIMMAK KA AND OTHERS—PLAINTIFFS— ' 
RESPONDENTS. 

Specific Relief Act (I of 1877), s. 27, II. 8— Possession 
of lessee —Notice of his rights—Duty of purchaser to 
make inquiry of him. 

Where a lessee is in possession of a land this in law 
is sufficient notice of his rights therein and a pur- 
chaser is bound to inquire of him regarding the nature 
of his right. 

Second appeal against the decree of the 
Subordinate Judge of Kurnool, in Appeal 
Suit No. 275 of 1909, preferred against 
that of the District Munsif of Nandyal, in 
Original Suit No. 272 of 1909. 

FACTS.—The plaintiffs purchased the 
suit land from the Ist defendant by a sale- 
deed dated the 18th March 1501. At that 
date, the land was under a munigutiz lease 
with the 2nd defendant for a period of 30 
years commencing from May 1879 and he 
was in possession thereof. The sale-deed 
contained a recital to this effect, and provid- 
ed that the possession of the lund had to be 
taken eight years hence when the said lease 
would expire, ?. e., in May 1909. The plaint- 
iff brought this suit after the said date to re- 
gver possession of the land. The 2nd defend. 
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ant pleaded that on 2nd August 1894, the lst 
defendant executed in his favour an unregis- 
tered muniguita lease to run for four years 
from the expiry of his prior aforesaid lease 
in consideration of a sum of rupees sixteen 
due and that he was entitled to remaiu in 
possession of the land till May 1913 and 
the plaintiff must be deemed to have notice 
of his rights. The Distrtict Munsif dismissed 
the plaintiff's suit but the District Judge 
reversed it on the ground that the sale-deed 
being registered and the leasa being unregis- . 
tered, the latter could not prevail. 

Mr. P, Venkataramana Rao, for the Appel- 
lants, dE 

Messrs. 9, Duraiswami Iyer and H. Bala- 
krishna Row, for the Respondents. 

JUDGMENT.—The plaintiffs’ sale-deed 
was executed on the 18th March 1901. - The 
2nd defendant's lease (Exhibit II) was dated 
the 2nd August 1894. The 2nd defendant 
was in possession of the land at the time of 
Exhibit A. Although the plaintiffs might 
have had actual notice of the 2nd defendant's 
right at the-time of the execution of Exhibit 
A, the 2nd defendant's possession was in the. 
circumstances suffisient notice in law of his 
right. See illustration (3) to section 27 of 
the Specific Relief Act. The plaintiffs were 
bound to inquire of the 2nd defendant re- 
garding the nature of his right. We,see no 
reason for not accepting the Munsif’s finding 
that the plaintiff took their sale. deed 
without 2ad defendant's knowledge. We 
reverse, the decree of the lower Appellate 
Court and restore the Munail’s decree with 
costs here and in the lower Appellate Court. 

Decree reve? sed. 


PUNJAB CHIEF COURT. 
Civi, Revision Petition No. 1707 or 1912. 
October 24, 1912. ` 
Present; —Mr. Justice Robertson and 
Mr, Justice Chevis. 
BASHESHAR NATH—PLAINTIEF — 
PETITIONER 
tersus 


KANHY A LAL—Dzrss3DANT — RE3SPONDENT, 
Companies Act (VI of 1882), s. 160—Course of aps 

peal, determination of —Only one appeal allowed — No 

further gppeal—Three weeks from orcer of District 
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Judge—Plea not raised in first Court and not taken 
wp in grounds of appeal — Appellate Court not to make 
wp mew case or permit plea to be raised. "P 

The course of appeal in the matter of the winding- 
up of a company is governed by the same conditions 
in, and subject to, which appeals may be had from 
any order or decision of the District Judge in cases 
within his ordinary jurisdiction, with this reservation, 
however, that there is only one appeal, and no further 
appeal lies. 

The three weeks spoken of in section 169 of the 
Companies Act, date from the order of the District 
Judge. 

Where a plea is not raised in the first Court at all 
and is not urged in the grounds of appeal, it would 
be incorrect for the Appellate Court to make up a 
ease for the plea or to allow it to’ be made at the 
eleventh hour. 


. Petition, under section 70 (1) (a) of Act 
XVIII of 1884, for revision of the order of 
the Divisional Judge, Delhi,-dated the 6th 
July 1909. 

The Hon’ble Mr. Shadi Lal, R. B., for the 
Petitioner. 


Messrs. Lal Ohand, Moti Sagar and Tek 


. Ohand, for the Respondent. 


PRELIMINARY ORDER (March 27, 
1911).—In this case, the official liquidator of 


the Woollen Mills Co., Delhi, moved the Court — 


to take action for the recovery from Kanhaya 
Lal of the sum of- Rs. 2,350 due by him on 
certain shares which he had taken in the Com- 
pany. ‘Kanhaya Lal, who may be called the 
defendant, contested his liability to pay, but 
the District Judge after inquiry decided 
that he was. liable and ordered him to pay 
the amount claimed to the liquidator. On 
appeal, the learned : Divisional Judge held 
that on the merits, the claim failed, and also 
that the order of the District Judge could 
not be maintained, as neither section 149 nor 
section 151 of the Indian Companies Act was 
applicable to such a case, the latter section 
applying only to original calls, and that the 
proper procedure was to institute a regular 
suit against Kanhaya Lal, and not to move 
the Court to take summary action under the 
‘Indian Companies Act. 

The liquidator has preferred a further 
appeal tothis Court. For the defendant- 
respondent, two preliminary objections are 
raised—~(1) that notice of the appeal to this 
Court was not given within three weeks of 
the Divisional Judge'a order, as required by 
section 169 ofthe Act, and (2) that no 
further appeal lies. 

For the appellant, it is urged, in answer to 
the first objection, that the provision requiring 
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notice of appeal to be given within three weeks 
only refers to first appeals, This answer is, 
in our opinion, a sound one. Section 169 
says that "appeals from any order or decision 
made or given in the matter of the winding- 
up of a Company by the Court may be had 
in the same man: er and subject to the same 
conditions in and subject to which appeals 
may be had from any order or decision of the 
same Court in cases within its ordinary 
jurisdiction, subject to this restriction, that 
no such appeal shall be heard unless notice of 
the same is given wilhinthree weeks after 
which any order complained of has been 
made.” Now “the Court” is clearly the 
Court of the District Judge, and the “order 
complained of” clearly means, in our opinion, 
the order of the same Court. And it would 
clearly be an absurdity to require that a 
further appeal should not be heard unless 
notices of the same had been given within 
three weeks from the order of the first Court, 
for, in almost every case, it would be futile to 
hope that the appeal to the lower Appellate 
Court, however promptly lodged, would be 
decided within three weeks from the data of 
the first Judge’s order. We hold, therefore, 
that the three weeks spoken of, date from the 
order of the District Judge, and that the 
restriction imposed refers only to first appeal. 

The next question is—whether a second 
appeal lies. Now, if this were s case which 
had come before the first Court in its ordinary 
jurisdiction, there would be an appeal to the 
Divisional Judge [see Punjab Courts Act, 
section 39 (c) |, and on the Divisional Judge 
reversing the decree of the first Court, a 
further appeal would lie to this Court, the 
value of the suit being more than one thou- 
sand rupees (zb¢d section 40). Sv, reading 
the first part of section 169 of the Indian 
Companies Act,it might be argued that a 
further appeal lies in this case. But the 
restriction contained in the latter part of the 
section seems tous to be applicable to all 
appeals under the section, and yet we have 
held that this restriction only applies to first 
appeals. We think, therefore, that not- 
withstanding anything contained in section 
40 of the Punjab Courts Act, section 169 of 
the Indian Companies Act only contemplates 
and provides for one appeal, and we hold, 
therefore, that no further appeal lies, 

But the learned Counsel for the appllant 
has asked us, in the event of our finding that 
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uo further appeal lies, to treat this matter as 
an application for revision under section 70 
(1) (a), Punjab Courts Act. As a concession, 
and to arrive at a final conclusion, we allow 
this, but we do so subjest to payment at or 
before next hearing of Rs. 50 (fifty) as costs 
up to datein this Court. We have been 
compelled to adjourn the hearing, as Counsel 
for appellant wishes now to, argue that the 
first appeal lay to this Court, and notto the 
Divisional Court, and Counsel for the 


respondent is not prepared without notice to’ 


meet this argument. 

FINAL JUDGMENT.—Some points raised 
in this appeal or application for revision have 
been already decided. It has besen recently 
held by a Division Bench of this Court that 
no second appeal lies under section 169 of 
the Companies Act. Upon this decision, the 
point isiaised by Mr. Shadi Lal that au 
appeal lies under the Act to this Court, and 
not to that of the Divisional Judge. He 
points out with some force that in other 
Provinces, the District Judge mentioned in 
gestion 169 is an officer whose status corre. 
sponds to that of the Divisional Judgein this 
Province, and that the appeal lies direct from 
that officer of high grade toa High Court 
and he argues that by analogy it should be 
held that an appeal from the order of the 
District Judge in this Province, who in this 
matter is discharging the duties allotted to 
officers of the grade of Distrie^ Judge of 
other Provirccs, should lie to the Chief Court 
here. It may be that this isthe course of 
appeal which ought to obtain, but the 
provisions of the Actin section 169 are so 
clear thatit is impossible for us to hold 
otberwise than that the appeal lies to the 
Divisional Judge. Section 169 says: “Appeals 
from any order or decision made or given in 
the matter of the wirding-up of a Company 
by the Court may be had in the same manner 
and subject to thesame conditions io, and 
subject to, which appeals may be had from 
any order or decision of the same Gourt in 
casea within its ordinary jurisdiction.” 

We think it quite clear that the appeal 
lies tothe Divisional Judge and we now 
proceed to dispose of the other grounds urged 
for revision. 

The ease arose out of a claim by the Official 
Receiver appointed under the Act to liquidate 
the affairs of the Woollen Mills Company, 
Delhi, against the respondent Kanhaya Lal 
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for Rs. 2,350, being balance alleged to be 


-due on żl shares shown in the name of 


Kanhaya Lal in the registers of that 
Company.. The allegation of the official 
liquidator, who, it must be remembered, 


represents the interest of the creditors of the 
Company, and not the Directors of the 
Company, or the share-holders of the Company, 
is that on the 15th July 1896 Kanhaya Lal 
took 11 shares in the Company and 10 shares 
more on the 22nd of May 1897. Notice was 
issued to Kanhaya Lal to pay this sum which 
was alleged to be the balance due, Rs. 2,900 
having been admittedly paid by Kanhaya 
Lal. At first, Kanhaya Lal did not appear 
and on the 27th January 1906, Rs. 2,350 was 
held ina preliminary order to be due and an 
order for payment was issued against Kanhaya 
Lal. Kanhaya Lal, subsequently, appeared and 
put in the following pleas through his 


: Pleader:— 


(1) That the petitioner, Seth Kanhaya 
Lal, was induced, by false allegation contained - 
in the prospectus of the Company, to purchase 
the shares. 

(2). That there was no allotment of 
shares to him and he is, therefore, not a 
contributory. . 

(3). That he paid up the whole amount. 

(4). That the liquidator should first be 
required to give an account of debts due by 
the Company and if these debts fell short of 
the amount due by all the share-holders, they 
should only be asked to pay the amount 
sufficient to pay off the debts. 

The following issues were then drawn upon 
them: 

(1) Were there any false allegations made 
in the prospectus and was Kanhaya 
Lal indueed thereby to purchase 
the shares P 

(2) Was any allotment made, and, if 
not, did Kanhaya Lal waive his 
right ? 

(3) Did Kanhaya Lal pay up the whole 
amount of his shares? 

These issues were drawn on the 24th of 
August 1908. On the 6th January 1909, a 
receip$ in favour of Lala Kanhaya Lal, on 
account of the Company, for Rs. 5,140 was 
put in by Kanhaya Lal. : This Rs. 5,140 
represents the entire amount due upon 21 
shares of Rs. 254a share plus Rs. 110 which 
had been originally paid — Rs. 5,950. This 
receipt is dated the 29nd May 1898, 


Yol. XXII] 


INDIAN GASES, 


253 


KARUPPAN AMBALAGARAN t9. MUHAMMAD SAKUTH, 


Apparently on the same day, certain letters 
from Kanhaya Lal tothe Company were put 
in by the plaintiff. We notice that in one of 


these, dated the27th July 1900, Kanhaya Lal 


resigns his position as Director of the Qom- 
pany. There is no hintin that letter that his 
name had beenoriginally improperly entered 
asa Director and we find that the original 
application for registration of the Company 
Was signed by seven persons, owning 
altogether 17 shares, and that the first 
person on the list is Kanhaya Lal, who then 
owned ll shares. The other petitioners 
owned only one share each. From this it 
would appear that Kanhaya Lal was not only 
& promoter, but the principal promoter, and 
16 is certainly not unnatural after that 
application, dated the Ist Augast 1906, to 
find him among the Directors. | 

In one of the letters putin by the official 
‘liquidator, and not by Kanhaya Lal, 
Kanhaya Lal’s Pleader says:—he (Kanhaya 
Lal) remembers having purchased 11 
shares, but it is not understood why he 
has been put down for 21 shares. He 
‘ admits that Rs. 2,900 had already been 
paid and Rs. 150 js in excess of the sum due 
upon 11 shares and he claims a refand of the 
other Rs. 150. ` The answer to that letter 
Kanhaya Lal has not produced and his exeuse 
appears to us to be a futile one, nor is it 
urged that Rs. 150 was ever refunded. On 
the contrary, we find that when the amount 
of Ra. 2,850 was demanded from Kanhaya 
Lal, he never in the first Court suggested 
that he had only 11 shares. His assertions 
throughout were znéer alia that he had fully 
paid the amount due on 21 shares. In the 
books of the Company, be is shown as having 
paid Rs. 5,250 in respect of 21 shares; on the 
other hand, he is debited Rs. 2,850 as being 
still due. Upon this, the learned Divisional 
Judge has concocted an entirely new case 
which was never put forward in the first 
Court. Moreover, the Divisional Judge has 
not considered whether, even supposing the 
transaction really was what he supposes it 
to have been, Kanhaya Lal can now plead as 
against the creditors of the Company, to 
whom he allowed himself to be held forth as 
a share-holder of 21 shares, that he is rot 
in fact such a share-holder. Even supposing 
- the Company should have allowed him to 
remain ir their debt to this extent, can 
Kanhaya Lal set up sucha transaction as 


freeing him from the liability to pay up the 
sums still due on 21 shares for the benefit 
of the creditors and in the face of his own 
letter of 30th April 1900, it is fatile for him 
to contend that he did not know that he was 
down as owning 21 shares. However that 
may be, we think itis quite clear that, as 
this was never pleaded in the first Court at 
all and is not urged in the grounds of appeal 
to the Divisional Judge, it was incorrect for 
the Divisional Judge to make up such a case 
for the present respondent or to allow it to 
be made at the eleventh hour. In 1904, 
Kanhaya Fal and others applied for liqui- 
dation. In that petition, Kanhays Lal shows 
himself as owner of 21 shares. The decision 
of the first Court was that Kanhaya Lal knew 
he wasa Director, that he took 21 shareg 
and only paid Rs. 2,900, so that the remain- 
irg Rs. 2,950 claimed was due. In the 
grounds of appeal; the case made out by the 
learned Divisional Judge was never put 
forward. 

It was urged, inter ala, that the lower 
Court should have held that the liquidator 
had failed to prove that the appellant was 
a share-holder of £1 shares, there is no 
attempt to differentiate between tha first 1] 
and second 10, and further that, evenif he 
wasa holder of 21 sharea, the whole amount 
had been paid as such. 

As we find that Kanhaya Lal must be 
held tohave been the owner of 21 shares 
and have only decided this point, we find 
it necessary tu set aside the judgment of the 
learned Divisional Judge and to return the 
case for decision on the raeritson all the other 
points raised by the pleadings and grounds 
of appeal. Woremand the case accordingly, 
Costs to ba costs in the cause, 

Case remanded. 





MADRAS HIGH COURT. 
Szconp Civit Arrear No. 678 of 1911. 
October 14, 1912. 
Present: —Mr. Justice Ayling and 
Mr. Justice Tyabji. 
KARUPPAN AMBALAGARAN AND OTHERS 
—PLAINTIFF3— APPELLANTS 
veTSus 
MUHAMMAD SAKUTH LEVVAT— 


. _ DEPFENDANT— RESPONDENT, 
Bubrogatien —Stranger or volunteer claiming right— 
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Nominal transferee of property paying of charge thereon 
-Contract Act, (IX of 1872), ss. 69, 70. i 

A nominal and collusive transferee without con- 
sideration, who, being sued jointly with his ostensible 
transferor, by a person holding a mortgage on the 
property, pays off the mortgage debt in satisfaction 
of the decree passed in favour of the mortgages, is not 
entitled as against a purchaser for value to have 
a lien on the mortgage property for the sam which 
he has so paid off. 

Such a person is neither under a legal obligation to 
make the payment nor has he any right of his own 
which it is necessary for-him to protect. It cannot 
be held that he enjoys any interest in the property 
by reason of the nominal and collusive purchase. 

Kutti Chettiar v. Subramania Chettiar, 4 Ind, Cas, 
1077; 32 M. 485; 19 M. L. J. 728, distinguished. 

Per Ayling, J.—The doctrine of subrogation is nob 
applied for the mere stranger or volunteer who has 
paid the debt of another without any assignment.or 
agreement for subrogation, being under no legal 
obligation to make the payment and not being com- 
pelled to do so for the preservation of'any rights or 
properties of his own. 

Gurdeo Singh v. Chandrikah Singh and Chandrikah 
Singh v. Rashbehary Singh, 1 Ind. Cas. 918; 6 C. L. 
J. 611; 88 C. 193, referred to. |, 

Syamalarayudu v. Subbarayudv, 2] M, 143, Pala- 
malai Mudaliyar v. The South Indian Eaport Co. Lid., 
5 Ind. Cas. 33; 7 M. L. T. 167; 20 M. L, J. 211, 33 M. 
384; (1910) M. W. N. 239, distinguished. 

Per Tyabji, J.—Subrogation in its wider significa- 
tion is a substitution, ordinarily the substitution of 
another person in the place of one creditor, so that 
the person in whose favour ib is exercised sucoeeds to 
the rights of the creditor in relation to the debt. 
More broadly, it is the substitution of one person in 
the place of another, whether as creditor or as the 
possesser of any other'rightful claim. The substitute 
is put in all respects in the place of the party to 
whose rights he is subrogated. The right does not 
necessarily rest on contract or privity, but upon 
principle of natural equity, and does not depend 
upon the act of the creditor, but may be independent 
of him and also of the debtor. ‘It is, however, a 
purely equitable right and subject to all the rules of 
equity. 

in deciding whether in any particular case it would 
be equitable to allow the right of subrogation, it is 
not a certain or conclusive test to see whether the 
person claiming it is a stranger or volunteer. Regard 
should be hadto the recognised principles by which 
Courts of equity are guided. The plaintiff must come 
to Court with clean hands. 

Where an act is in itself lawful and is quite dis- 
tinct from the original fraudulent transaction, it may 
stand on a better footing than an act which forms 
part of the fraud, though the validity of acts of the 
former class may be impaired when their connection 
with the fraud is so close as to make them indis- 
tinguishable from those acts which form integral 
portions of the fraud, the question being one of 
degree. 

Sections 69 and 70 of the Contract Act do not refer 
to any charge or lien upon any property and seem 
to contemplate, a6 least primarily, only & personal 
liability. < 

Second appeal against the decree of the 
Subordinate Judge of Negapatam, in Appeal 


Sait No. 18 of 1910, preferred against that of 
the District Munsif of Negapatam, in Original 
Sait No. 380 of 1908. 

Mr. O. S. Penkatachariar, for the Áppel- 
lants. 

Mr. K. 8. Ganapathi Iyer, for the Respond- 
ent. 


JUDGMENT. 


AYLING, J.—The Vakil for the appallants 
has not attempted to support the sale.deed, 
Exhibit A, before us: bat has confined him- 
self to arguing that the Subordinate Jadge 
was wrong in refusing to allow his client a 
charge on the property to the extent of the 
money paid by him in satisfaction of the 
decrees in Original Snit No. 56 of 1906, which 
was brought on a mortgage executed by the 
owner of the land (the appellant’s brother) 
in favour of one Raman Ambalagaran prior 
to Exhibit A. 

The Subordinate Judge rejected this claim 
on two grounds:—(1) that the prayer for the 
charge is nob maintainable ia this sait, 
brought primarily to enforces the sale under 
Exhibit A; (2)- that the plaintiff, baing a 


mera ‘volunteer’, cannot claim to ba 
subrogated. , 
As regards the first, the Subordinate 


Judge depends on Kutti Ohettzar v. Sub- 
ramania Ohettiar (1). In the present case, 
the plaintiff has in his plaint sued in the 
alternative for a declaration of his charge, 
and has taken an issue on it in- the original 
Court, while no objection was raised on the 
ground of misjoinder of causes of action. In 
such circumstances, the ruling quoted appears. 
inapplicable. 

The second point requires fuller considera- 
tion. The principles, on which the right of 
subrogation should be applied, have been dis-. 
cussed at length by a Bench of the Caleutta 
High Court in Gurdeo Singh v. Ohandrikah 
Singh and Ohandrikah Singh v. Rashbehart 
Singh (2), and I cannot do better thun quote 
the remarks of Mookerjee, J., who has thus 
tersely summarised the matter: — 


"The doctrine of subrogation is not applied 
for the mere stranger or volunteer who has 
paid the debt of another, without any assign- 
ment or agresment for subrogation, being 
under no legal obligation to make the pay- 


(1) 4 Ind. Cas, 1077, 32 M, 435; 19 M. D. J. 728. 
(2) 1 Ind. Cas, 913, 36 C. 193, 5 O. L. J. 611. 
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ment, and not being compelled to do so for 
he preservation of any rights or properties 
of his own," 

In the present case, there was no assign- 
mentor agreement and the only question is 
whether, in view of the facts of the case, the 
appellant can be deemed to have been under 
any legal obligation to discharge the decree 
in Original Suit No. 55 of 1906, or whether 
he was obliged to do so for the preservation 
of avy right of hisown. The facts are briefly 
these: On the 19th September 1900, the 
owner of the property, Raman Ambalagaran, 
sold it to the plaintiff who was his brother, 
under Exbibit A, for a nominal;consideration 
of Hs. 400. Of this Rs. 41.8 is recited 
a8 paid in cash, the balance was represented 
by the debts, one by the vendor under a 
promissory-note and two hypothecation deeds 
which the vendee wasto discharge. The 
Subordinate Judge bas found this sale to 
be collusive and voidable at the instance of 
the defendants. Possession did not pass 
under it and nota ple of consideration was 
paid under it at the time or till seven years 
later. So far as appears, it was a purely 
nominal transaction. 

‘On the 16th December 1900, the plaint 
lands were attached by the defendant in 
execution of a decree against Raman Ambala- 
garan; but they were not brought to sale 
till the 28th February 1908, when they 
were purchased by the defendant himself, 
the sale being confirmed on the 30th Maroh 
1908. 


Meantime, the mortgagees, under one of the 
hypothecation deeds referred to in Exhibit A, 
filed a suit (Original Suit No. 56 of 1908 on 
the file of the Negapatam District Munsif) 
for the recovery of the amount due on the 
deed; and the plaintiff was impleaded as a 
subsequent purchaser of the hypotheca. The 
.resulé was a decree (Exhibit 6) dated the 
19th March 1907. This directs the defend- 
ant in the suit to pay the plaintiffs in the 
same the amount due under the suit hypothe- 
cation bond with interest and costs, failing 
which the hypotheca were to be brought to 
sale in the usual way. It was represented 
to us that this decree makes the present 
appellant personally liable for the amount 
due under the hypothecation deed; but a 
careful consideration of the document has 
convinced me that this is not the case. The 
decree is not drawn up in the form given in 


the schedule to the present Code of Civil 
Procedure; but I feel no doubt thatib was 
intended and understood as simply a decree 
for the realisation of the mortgage amount 
by the sale of the hypotheca. It is 
specifically recited that the present appel- 
lant was impleaded only as a subsequent 
purchaser; and it is obvious that, as such, he 
could not possibly have been held personally 
liable for the mortgage amount, 
Subsequently, as appears from Exhibits E 
and F, the decree-holders took steps to bring 
the property to sale. The sale was, however, 
stopped on payment of Rs. 100 by the appel- 
lant on the 19th April 1907. The appellant 
made a subsequent payment of Rs. 50 
and the decree was finally aatisfled by a 
payment by the appellant of Rs. 205 on the 
13th March 1908. This latter date, it may 
be remarked, is 14 days after the Court’s 
sale to the defendant, and 17 days before its 
confirmation. Ib is in respect of these pay- 
ments that the plaintiff claims subrogation. 


After careful consideration, I think the 
Subordinate Judge was right in disallow- 
ing ib The plaintiff was neither under a 
legal obligation to make the payments nor 
had he any right of his own which it was 
necessary for him to protect. It cannot 
be held that he enjoyed any interest in the | 
property by reason of the nominal and 
collusive sale-deed, Exhibit A, executed seven 
years before, which had never been given 
effect td, and for which not a pie of considera- 
tion had ever passed. The appellant’s Vakil 
has relied on two cases, Syamalarayudu 
v. Subbarayudu (3) and Palamalat Mudaliyar 
v. The South Indian Hzport Qo., Lid. (4), as 
being cases similar to the present in which 
subrogation was allowed. Buta perusal of 
the judgments in these cases shows that in 
each the person claiming subrogation was at 
the time of making payment a transferee 
of the property for valuable consideration. 
‘He may have been guilty of fraud or mis- 
conduct in connection with the transfer which 
might render it’voidable at the instance of 
another property; but he had paid considera- 
tion for the transfer and was possessed, at the 
time he discharged the mortgage, of a sub- 
stantial interest on the property. The pay- 
ments for which subrogation was claimed 

(3) 21 M. 143. 


(4) 5 Ind. Cas. 33, 33 M. 334, 7 M, L. T. 167, 20 M. 
L. J. 211; (1910) M. W. N. 239. 
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were necessary to protect that interest. 
This, as it seems to me, is a vary real 
distinction batween those cases and the 
present one. 

I consider that the Subordinate Judge's 
decision was right; and woald dismiss the 
appeal with costs. 


Tyapjt, J.—The defendant is in possession 
of property purchased in Court sale, The 
plaintiff claimed possession of the same 
property which he said had been sold to him 
prior to the Court sale on which the defend- 
ant relies. Alternatively, the plaintiff claim- 
ed a lien on the property for the moneys 
paid out by him (on the basis of his having 
been the valid purchaser of the property) in 
order to discharge a mortgage then subsisting 
on it. I agree that the case of Kutti Ohettzar 
v, Subramania Ohettiar (1) is distinguishable 
on the ground referred to by my learned 
brother. .It has been fonnd that the alleged 
purchase by the plaintiff was inoperative. 
The only question, therefore, is whether the 
plaintiff is entitled to a lien on the property 
for the sums so paid by him, 


The alleged sale to the plaintiff was by 
Exhibit A, executed on the 19th September 
1900. The consideration for that sale purport- 
ed to bé Rs. 400, made up of four items one of 
which was the payment off of the mortgage 
to which I have alluded and under which 
Rs. 190 were stated to be due on the property 
from the ostensible vendor of the plaintiff. 
It has been found that the plaintiff paid no 
portion of the consideration for the alleged 
sale at the time when Exhibit A was execat- 
ed. In 1906, however, the martgagee insti- 
tuted a suit against the plaintiff and his 
ostensible vendor on the basis of the mortgage. 
A decree was then passed for the sum due on 
the mortgage, and the plaintiff (who was the 
2nd defendant in that suit) discharged the 
mortgage claim by paying Rs. 355, which 
included Rs. 190 for the principal mort- 
gage debt, about Hs. 45 for costs and the rest 
for interest on the said Rs. 190. I agree 
with my learned brother that, on the true 
construction of ihe decree, the plaintiff was 
rot bound personally to pay the amount of 
ihe decree, but in the view that I take of 
this case, that question is net of much im- 
portance and it may be assumed that the con- 
ctruction suggested by the plaintiff 1s correct 
and that the plaintiff permitted a decree to be 
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passed against himself personally. It is 
argued on behalf of the plaintiff that he is 
entitled to a charge on the property for the 
said sum of Rs. 355 by operation of the 
doctrine of subrogation, or by operation of 
the principle laid down in, or forming the 
basis of section 70 of the Contract Act. 
Hence, the question may shortly be stated to 
be whether under the circumstances of this 
case, 2 nominal and collusive transfereo with- 
out consideration, who baing sued jointly 
with his ostensible transferor by a person 
holding a mortgage on the property, pays off 
the mortgage debt in satisfaction of the dec- 
ree passed in favour of the morigagoee, is 
entitled as against a sabsequent purchaser for 
value to have a lien on the mortgaged pro- 
perby for the sum which he has so paid off, 
I? is necessary, in tha first instance, to 
point out that the plaintiff here claims to fix 
a charge on the property and his claim is not 
merely personal as against those with whom 
he had dealings. Sections 69 and 70 of the 
Contract Act do not refer to any charge or 
lien upon any property, and seem io contem- 
plate, at least primarily, only a persoual 
liability. No legislative provision contained 
in any Act was cited to us directly sovering 
the point, but there are decisions of this 
Court which seem to recognise the right of 
subrogation in the wider sense in which it 
is understood in the Courts of the United 
States. Some decisions of those Courts are 
referred to by Mookerjee, J., in Gurded Singh 
v. Ohandrikah Singh and Ohandriksh Singh 
v. Rashbehary Singh (2). Ib seems desirable 
to refer to the exposition of the law of 
subrogation based on those decisions owing 
to the absence of any statutory definition 
of that right, and inasmuch as the English 
authorities seem to contemplate mainly 
one form of subrogation, viz., the substitution 
of the insurer to the rights of the assured, [see 
Smith’s Mercantile Law, 10th Edition, pp. 
5028, 503 and Encyclopædia of Laws of Rag- 
land (subrogation) |. though subrogation was a 
creation of the civil law, it seems never to 
have been recognised to ifs full extent by the 
Common Law. See the Cyclopaedia of 
American Law and Procedure, Vol. 37, p. 
365, citing Durant v. Hannaco (5). 
Subrogation, in its wider signification, has 
‘been defined as ‘‘a substitution, ordinarily 


(5) 65 N. Y, App. Div. 436, 72 N. Y. Suppl. 1048. 
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the substitution of another person in the 
place of one creditor, so that the person in 
whose favour it is exercised succeeds to the 
rights of the creditor in relation to the debt. 
More broadly, it is the substitution of one 
person in the place of another, whether as 
creditor or as the possessor of any other right- 
ful claim, The substitute is putin all respects 
in the place of the party to whose rights 
he is subrogated.” [See the Cyclopedia of 
American Law and Procedure, Volume 37, 
pages 363, 364 citing Townsend v. Cliveland 
Fire Proofing Company (6)]. The right so 


defined "does not necessarily rest on contract: 


or privity, but upon principles of natural 
equity, and does not depend upon the act of 
the ereditor, but may be independent of him 
and also of the debtor." It is, however, a 
purely equitable right and “there must, in 
every case where the doctrine is invoked, in 
‘addition to the inherent justice of the case, 
concar therewith some principle of equity 
jurisprudence as recognised and enforced by 
Courts of Equity. Where the rights of 
subrogation exist, it is subject to prior 
equities and all the rules of equity." 


It has been pointed out that one mode in 
which the question may be considered whe- 
ther the right of subrogation may be claimed, 
is to determine whether the person claiming 
it is a mere volunteer or stranger; for if so, 
then the right cannot—at least in the great 
majority of cases—be claimed. As I under- 
stand the law, the rule is merely a test for 
the application of the general principles 
stated above, being one aspect of the wider 
question whether subrogation can be claimed 
in the particular circumstances of the ease on 
principles of justice, equity and good ` con- 
science. That test may not in some cases be 
conclusive, nor the most convenient, or 
direct method of arriving ata decision. Ib 
may be that & person cannot be described as 
a stranger and yet he may notbe entitled to 
the right. There may be other cases (though 
these would be. rare) where the right is 
given toa person whocan be taken ont of 
the category of a volunteer, if at all, only by 
subtleties and fictions. Hence the deter- 
mination of the question whether or not the 
person claiming subrogation is a stranger 
may often be a circuitous and uncertain 


(6) 18 I. A. 568, 47 N. E. 707 at p. 709. 
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m3aus for arriving ata decision on the real 
point, 

In deciding whether in any particular 
case ib would be equitable to allow the right 
of subrogation, regard should, in my opinion, 
be had to sections 68 to 72 of the Indian 
Contract Act, which illustrate how relations 
resembling those created by contract may 
arise; subrogation (when it does not arise 
out of contract) creates such a relation. 
Regard should also bes had tothe recog- 
nised principles by which Courts of equity 
are guided ; one of such principles material 
to the present case is that the party seeking 
the assistance of the Court must come before 
it with clean hands. The application of this 
general statement of the law to the facts of 
the present ease will be best considered in 
connection with the decided cases in which 
the right of subrogation in the wider sense 
has been recognised. 

Much reliance was placed on the ease of 
Syamalarayudu v. Sabbarayudu (3). There 
the owner of the property entered into 
two separate agreements to sell the pro- 
perty at different times with two persons. 
The latter agreement was ante-dated by au 


‘illegal act of the plaintiff so as to make it 


appear that his rights had priority, It is 
argued that this case shows that & valid 
charge may be made upon property even by 
reason of payments made by a person who 
has been guilty 6fan illegal act for the pur- 
pose of depriving another of his right to 
purchase that property ; and that, therefore, 
payments made in satisfaction of a decree 
passed against. a person who has taken a 
trausfer of the property in his name (though 
without consideration) and who is subse- 
quently sued on the basis of his being the 
transferee of the property, have a greater 
claim to be considered as a charge upon 
the property after it is transferred to a later 
purchaser. It seems to me, however, that 
one distinction between the case reported aa 
Syamalarayudu v. Subbarayuddu (3) and the 
present case is overlooked in this argu- 
ment. In that case, the liability of rightful 
purchaser to pay the mortgage was establish- 
ed in the very suit in which the sale to 
him was upheld. When the  rightful 
purchaser’s rights in the property accrued, 
the property was still subject to tha 
mortgage which was discharged by the 
nominal purchaser, though itis true that 
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the object for so discharging the mortgage 
was to strengthen the colourable pur- 
chase. On the other hand, in the case 
with which we have now to deal, the person 
who is sought to be charged with the 
mortgage debt was not a party to the suit 
on the mortgage and he has had no 
opportunity of contesting its validity or 
effect. Again, here the payment off of 
the mortgage debt which was made long 
after the ostensible sale was, in fact, a 
portion of the consideration for the sale. 
In the reported ease, the liability had been 
discharged apart from (though in one sense 
asa sequel of) the transaction vitiated by 
fraud, and it was explicitly. held that the 
act of discharging the existing liability on 
the property under the mortgage was an 
act lawfulin itself and that it did not form 
part of the fraud. Here a liability was 
purported to be taken upon himself by a 
- person for the purpose of defrauding 
creditors, and it was only by discharging or 
appearing to discharge that liability so 
taken upon himself that effect was given 
to the fraud ; this is the only payment made 
for giving colour to the nominal sale which 
has been found to be fraudulent. Where an 
act isin itself lawful and is quite distinct 
from the original fraudulent transaction, 
it may stand on a better footing than an act 
which forms part of the fraud ; though the 
validity of acts of the fornier class may be 
impaired when their connection with the 
fraud is so close as to make them indistin- 
guishable from those acts which form integral 
portions of the fraud, the question being one 
of degree. 

Finally, in Syamalarayudu’s case (3), the 
purchaser had agreed to purchase subject to 
the mortgage, and he was not charged with a 
liability which he had not contracted to 
meet ; the result of subrogation in that case 
was that a liability which had existed 
between the rightful purchaser and the 
vendor was merely transferred in favour 
of a third party; and such transfer did 
not put the rightful purchaser in any 
worse position than when he had contracted 
to purchase. 

The next case,.on which reliance was 
placed, was Palamalat Mudaliar v. The 
South Indian  lümport Oo., Lid. (4). In 
that case also, prior to the transfer iu 
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question, there was a valid mortgage 
decree subsisting on the property (nota 
personal decree against the parties), and 
the sale, though it was held to be void: ` 
able at the instance of ereditors, was not & 
mere nominal transaction without considera- 
tion but the transferes had satisfied that 
decree so as to make the satisfaction enure 
to the benefit of. the mortgagor and of his 
creditors. 

The Court held (not without some doubt) 
that the sale was voidable at the instance of 
the creditors, inasmuch as it had the effect 
of defeating or delaying them; it followed, 
therefore, almost asa ecrollary that in so far 
a8 the sale had not delayed or defeated the 
creditors, but was actually for their benefi, 
it should be upheld. 


AÁnobhér head of argument on behalf of the 
appellant was that, but for the payment off 
of the mortgage by the plaintiff, the defend- 
ant would have been liable to pay it off, that 
the defendant must be taken to have pur- 
chased the property subject to the mortgage, 
and that the plaintiff was entitled to claim 
from him the sum in respect of the liability 
for which the defendant was relieved by the 
acts of the plaintiff. But that does-not seem 
to me to represent the true state of facts. 
The real question for us is whether when the 
defendant purchased the property, there was 
any charge subsisting in favour of the plain- 
tiff or any one else against the property. In 
considering the question, it is clear that the 
case of both parties was that the original 
mortage had been discharged and the pro- 
perty was held discharged from the mort- 
gage; the plaintiff claimed to hold the pro- 
perty so discharged himself, and the defend- 
ant claimed that it was held by his judg- 
ment-debtor. It may be thatin the Court 
sale in which the defendant purchased the 
property, the biddings were lower than 
they wauld have been had there not been 
these doubts whether the property did or 
did not belong to the plaintiff; but there 
was no question that the mortgage had been 
discharged. It has been now held that it did 
not belong tothe plaintiff. The fact that 
the value of the property was depreciated by 
a fraudulent transaction to which the plaintiff 
was a party seems to me to be no reason for 
assisting the plaintiff as against an innocent 
third party. 
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Considering the facts of this case broadly, 
it seems to me that as between the plaintiff 
and the defendant it would not ba equitable 
to permit the plaintiff to have the charge that 
he claims and that to do so would be going 
beyond any decision to which our attention 
has been drawn. 


I agree, therefore, that the appeal should 
be dismissed with costs. 
Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. g 
Privy CooxsciL Appeat No. 6 or 1913. 
July 14, 1913. 


Present; —Mr. Kanhaiya Lal, A. J.C, aud 


Mr. Sabonadiere, A. J. C, 
MAHABIR BAKHSH SINGH--APPLICANT 
vOlSusS 
SHEORAJ SINGH. AND ANOTHER — 


Orrosita PARTY, 

Privy Council Appeal—Order rejecting appiication 
for review—Civil Procedure Code (Ast V of 1908), 
8. 109, cl. (a). 

An ‘order rejecting an application for review 
cannot be regarded as an order appealable under 
clause (a) of section 109 of the Civil Procedure Code. 


Messrs. Jug Mohan Nath Ohik and Mua 
Mohan Nath Ohak, for the Applicant. 
Mr. A. P. Sen, for the Opposite Party. 


JUDGMENT.— This is an application for a 
cartificate of leave to appeal to His Majesty in 
Council from an order of this Court refusing 
to grant a review. The decision sought to be 
reviewed was a judgment of this Court, affirm. 


ing the decision of the Court of first instance. 


The suit affected property worth more than 
Rs. 10,000 in value. No application was made 
for leave to appeal from the decree affirming 
the decree of the Court of first instance with- 
in the time allowed by law. Tho present ap. 
plication was made under section 102 of the 
Code of Civil Procedure. The contention of 
the learned Counsel for the applicant is that 
an order refusing to grant a review is a 
final order passed on appeal and that an 
application, consequently, lies for leave to 
appeal to His Majesty 
clause (a) of the section. It is also contend- 
ed that the application in any case falls 
under clause (c) of that section. . 
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We do not think that an order refusing 
to grant a review is a final order passed on 
appeal, because the appeal had been decided 
before the application for review was made. 
If an application for review is granted, the 
appeal is restored to file and re-heard; bat 
till such application is granted, the appli- 
cation for review can only be regarded as an 
independent’ proceeding arising out of, but 
not affecting the disposal of, the appeal 
previously decided. An order rejecting an 
application for review is final under Order 
XLVI‘, rule 7, of the Code of Civil Pro- 
cedure, but, as held in madha Kishen v. 
Jamna Prasad (1), by this Court, on the 
authority of previous decisions in Soud1minee 
Dossee v. Maharaja Dheeraj; Mahatab Ohand 
Bahadoor (2), Rajah Hnayet Hossein v. Ranee 
Roushan Jehan (8), and Babu Sakan Singh 
v. Gopal Chandra Neogi (4), the words ‘final 
order passed on appeal” in section 109 of 
the Code are not equivalent to a "final order 
passed in the exercise of final "appellate 
jurisdiction." The words '" final order 
passed on appeal” have always been held 
toimply orders disposing of an appeal at 
the hearing. In the present casa, the appeal 
had been disposed of, as has already baen 
stated, before the application for review was 
made and the order passed on the application 
for review cannot, therefore, be regarded as 
an order appealable under clause (a) of 
section 109 of the Code of Civil Procedure. 
In Sunder Koer v. Ohandishwar Prasad Singh 
(5), an order passed by the High Court 
rejecting an application under section 206 
of the Code of Civil Procedure to amend a 
decree was held to be not an order on appeal 
and, therefore, not appealable to His Majesty 
in Council. In Karsandas Dharmasey v. 
Gangabut (6), an order refusing to admit an 
appeal after the period of limitation pres- 
eribed therefor had expired, was similarly 
held to be not a decree on appeal from which 
leave to appeal to His Majesty in Council 
could be granted. 

The nex6 question is whether the appli- 
cation can be granted under section 109, 
clause (c), of the Code, The main ground, 


upon which the application for raview was 
(1) 5 Ind. Cas. 940; 13 O. C. 59. 
(2) 6 W. R.(Mis. Rulings)102; B.L.R, Du ee 585. 
(3) 10 W. R. (F. B.) 1; 1 B. L. R. (F. 
(4) 8 C. W. N. 296. 
(5) 30 C. 679; 30 I. A. 20. 
(6) 32 B. 108; 9 Bom. L, R. 566. 
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GADE SHESHAMMA V. BULUSO VENKATASURYANABAYANA, 


rejected, was that the applicant did not 
satisfy the Court by strict proof that he 
had exercised due diligence and was unable 
to discover the existence of the pedigree in 
spite of it. Another ground was that the 
same pedigree was filed in a previous case in 
which the applicant was examined as a 
witness, and that a copy of the judgment in 
which a reference was made to that pedigree 
-was filed by the applicant in the case then 
under appeal. The inference drawn by this 
Court from that fact was that the applicant 
knew of the existence of the pedigree and 
that he did not produce it during the hearing 
of his claim because his predecessor-in-title, 
Bakhtawar Singh, 
pedigree as illegitimate. We do not consider 
that any of these grounds involve a substan- 
tial question of law. As observed by their 
Lordships of the Privy Council in Banarst 
Pershad v. Kasi Krishen Narain (7), clause 
(c) of section 109 is intended to meet spesial 
cases—such, for example, as those in which 
the point in dispute is not measurable by 
money, though it may be of great public or 
private importance. Though the dispute 
in this case relates to property over 
Rs. 10,000 in value, we cannot allow the 
applicant merely on that ground to circum- 
‘vent the plaint provisions of section 110 of 
the Code, which forbid an appeal from core 
current decrees except on substantial ques- 
tions of law, by granting him leave to prefer 
an appeal under colour of his application 
for review, unless there is in the application 
for review a substantial question of law of 
public or private importance atissue. We 
do not consider that this is a fit case in 
which leave to appeal to His Majesty in 
Council should be granted. 

-~ The application is accordingly rejected 
with costs. 

Application rejected. 


(7) 28 I. A. 11 (P. C.5 5 C. W. N. 193; 11 M. L. J. 
66; 8 Bom. L. R. 154; 23 A. 227. 
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MADRAS HIGH COURT. 
Cryin Miscentanzous Arrea No. 280 oF: 
1912. 
October 23, 1913. 
Present: —Mr. Justico Sadasiva Aiyar aud 
Mr. Justice Spencer. 
GADE SESHAMMAÁ —DRFENDANT— 
APPELLANT 
versus 
BULUSU VENKATASURYANARAYANA 


AND OTHERS—PLAINTIFFS — RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXIII, r; Land 
O. XXII, v. 4 cl. 2—Legal representative of deceased 
defendant mot brought on record within time —Sutt 
withdrawn wilh liberty to bring fresh suit—New suit 
not maintainable against defendant's representatives 
not on record. A 

Where a suit abates against a particular de- 
fendant by reason of his legal representatives not 
having been brought on the record within the time 
limited by law and the plaintiff therenpon withdraws 
his suit with permission to bring a fresh suit, such 
permission only empowers him to bring the 
fresh suit against those defendants who were on the 
record on the date of withdrawal and not against & 
defendant who on that date had ceased to be on the 
record or against the legal representatives of a de- 
fendant who was dead and against whom the suit had 
abated. 

Peria Perumal v. Pichan alias Karuppan, 8 Ind. Cas. 
268, (1910) M. W.N. 791, 9 M. L. T. 276, 21 M. 
L. J. 574, dissented front. "e 

Appeal from the order of the District 
Court of Vizagapatam, in Appeal Suit 
No. 884 of 1911, preferred against that of the 
Court of the District Munsif of Vizianagaram, 
in Original Suit No. 28 of 1910. 

Mr.-T. Rengathariar, for the Appellant. 

"Mr. S. Srinivasa Aiyangar, for the Re- 


spondents. 


JUDGMENT.—We are of opinion that, 
when a suit has abated against a particular 
defendant by reason of his legal represen- 
tatives not having been brought on the record 
within the time limited by law, and when 
the plaintiff ‘thereupon withdraws his suit 
with permission to bring a fresh suit, such 8 
permission can only empower him to bring 


' the fresh suit against those defendants who 


were on the record on the date of the with- 
drawal and not against a defendant who had 
ceased to be on the record or against the 
legal representatives of a defendant who was 
dead at the time of the withdrawal and whose 
said representatives had either not been 
brought on the record or had been removed. 
fromthe record by an appellate order which 
set aside the order of the first Court bringing 
them on record. 
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Asregardsthecase of Peria Perumal v. Pichan 
alias Karuppan(1),the learned Judges were, no 
doubt, (if we may say só with respect), right 
in saying that the cause of action in that case 
survived as against the defendants other than 
the deceased defendant and hence a new suit 
would be under the permission granted under 
section 373 as against the other defendants. 
But in so far as that decision holds that even 
against the legal representatives of a defend- 
` ant who was dead at the time of the with- 
drawal with permission to bring a fresh suit, 
the new suit would be sustainable, we respect- 
fully dissent therefrom, the learned Judges 


themselves having evidently arrived at their . 


conclusion after much hesitation. 

Further, the modifications made by the new 
Civil Procedure Code in the language of old 
sections 373 and 368 [Order XXIII, rule 1, 
and clause (2) of Order XXII, rule 4] seem to 
make the matter quite clear and to prevent 
the bringing of the fresh suit as against a 
defendant who was not on the record at the 
time of the withdrawal. 

We, therefore, reverse the learned District 
Judge’s order and restore the  Munaif's 
decision with costs in this and in the lower 
Appellate Court in favour of the appellant. 


Order reversed. 
(1) 8 Ind. Cas. 288; 21 M, L. J. 574; (1910) M. 
W. N. 791; 9 M, L. T. 275,1 


. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Seconp Ctvin, APPrAL No, 199 or 1912. 

September 2, 1913. 
Present: —Mr. Lindsay, J. O. 
GAYA DIN UPADHYA AND OTHERS— 
PLAINTIFF8-—— À PPELLANT3 
vOETSUS 


TRILOKI NATH SINGH AND ANOTHER— 


DEFENDANTS—— RESPONDENTS. 

Hindu Low—Widow—Morigage by widow—~Rever. 
sioners bound by mortgage to the ewtent of portion of 
mortgage-money found for legal necessity, 

Where a Hindu widow executed a  possessory 
mortgage for a period of 50 years in favour of the 
defendants as security fora debt of Rs. 800 and on 
the death ‘ofthe widow the plaintiffs, as the rever- 
sioners, brought a suit for possession and it was 
found that out of the debts secured by the mortgage 
asim of Rs, 678 was borrowed by the widow for 
legal necessity: 

Held, that the ‘mortgage was binding upon the 

plaintiffs to the extent of Rs. 478 and that they 
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could only obtain ‘possession by a ‘suit for redemp 
tion, which in view of the conditions of the mort- 
gage was premature. 


Appeal against the deoree of the District 
Judge, Fyzabad, dated 9th April 1912, 
upholding that of the Munsif, Fyzabad, 
dated 17th November 1911. 

Babu Basudev Lal, for the Appellants. 

Mr. J. K. Banerji, for the Respondents. 


JUDGMENT.—-The only question for 
decision in this second appeal is whether or 
not on the facts as found, the plaintiffs-appel- 
lants are entitled to a decree for possession 
of the property in suit. 

This-property belonged to Mahipat Singh, 
who died some ten years before tho date of 
the suit. He was succeeded by his widow, 
. Musammat Jagdish Kuar, who, on the 24th 

February 1903, executed a possessory 
mortgage in favour of the defendants aa 
security for a debt of Rs. 800. Jagdish Kuar 


- died a few months later and the mortgagees 


are stilin possession. The period of the 
mortgage was 50 years. The plaintiffs, who 
are the nearest reversioners of Mahipat, have 
sued for possession. It has been found that out 
of the debt secured by the mortgage, a sum of 
Rs. 678 was borrowed by the widow for legal 
necessity. The Courts below have dismissed 
‘the suit on the ground that the mortgage is 
binding upon the plaintiffs to the extent of the 
sum just mentioned and that they can only 
obtain possession by asuit for redemption which 
under the conditions of the mortgage does not 
lie at present. 


It has been contended here that the 
plaintiffs-appellants are entitled now to gef 
possession on payment of the sum of Rs. 678. 
In my opinion, this argument cannot be 
entertained. If a Hindu widow has authority 
to transfer her husband’s property for pur- 
poses which constitute legal necessity. the 
transfer is binding upon the reversioners 
who must take the property as they find it. 
As matters now stand, the estate of Mabipat 
Singh is burdened by a mortgage the period 
of which has stillalong time to ran and to 
allow the plaintiffs to redeem now would be 
to ignore one of the conditions of a transfer 
which admittedly binds the estate. 

Tt has been suggested thatit was not 
competent to the widow to make a mortgage 
for so long a period but if she might sell the 
property outright for legal necessity shecould 
surely make 9 mortgage even for fifty years, 
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In the goods of THOMAS LEOKIE. 


As forthe argument thata finding to the 
effect that only Rs. 678 were taken for legal 
necessity does rob involve the conclusion 
that there was a necessity to borrow Rs. 800 
on a fifty years’ mortgage, itis sufficient to 
say that the Courts uphold transactions of 
this nature to the extent to which necessity 
is proved and that the length of the period 
of the mortgage does not, affect the ques- 
tion. As I have already said, if a sale 
of the estate gan be jastified, then so. can 
any other form of transfer which falls short 
of n gale. 
I dismiss the appeal with costs. 
Appeal dismissed, 


CALCUTTA HIGH COURT. 
APPLICATION FOR DIREOTIONS OF THE COURT. 
January 2, 1914. 

Present: —Mr. Justice Chowdhuri. 

In the gonds of THOMAS LECKILIBH, DECEASED. 

l ADMINISTRATOR. GENERAL or 


BENGAL -——PETITIONER. 

Limitation—Administrator-General’s Act'II of 1874), 
ss. 86, 40— Certificate issued by Administrator-General 
— Claims covered by certificate, if may be considered as 
barred. 

Although there is no provision in the Limitation 
Act that time should cease to run upon a claim being 
filed or a certificate being issued by the Administra- 
tor-General, yet time should not run against claimants 
who, in faith of the representation made to them by 
the Administrator-General, do not take legal remedies 
against the estate for the recovery of their dues. 

Therefore, claims which are covered by a certi- 
ficato issued by the Administrator-General, con- 
taining a memorandum that all debts will be paid 
as Soon as possible, are not to be considered as barred, 

The holders of such claims are entilled to share in 
the distribution of assets. j 


Mr. J. E. Bagram, instructed by Mr. Rutter, 
for the Administrator- General. 
Mr. Pugh, instructed by Messrs. 
Dignam and 0o., for the Creditors, 
Mr. A. G, Pearson, instructed by Messrs. 
Sanderson and Co., for the next of kin. 
JUDGMENT.—-This is an application on 
behalf of the Administrator. General for 
directions as to the manner in which he ig 
to deal with the assets now in his handa 
belonging to the estate of the deceased, 
namely, whether the assets should be utilised 
_in paying the creditors of the estate a 
further dividend. Letters of Administration 
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with regard to this estate were granted to 
the Administrator-General on the 8th 
December 1897. The assets were insofli- 
cient to pay the registered liabilities and a, 
very small dividend was declared in 
September, 1901. By an order made on 
the 29th Angust, 1910 in the matter of the 
trust of the  post.nuptial settlement of 
Thomas Leckie and Jane Leckie, the 
Administrator-General received from the 
Official Trustee of Bengal in all a sum of 
Rs. 6,917-5-3, and it is stated in the petition 
that there is now in the hands of the 
Administrator a sum of Rs. 7,400 in 
Government securities and Re. 173-10-5 in 
cash. Even now tke funds in the peti- 
tioner’s hands are not sufficient to pay up the 
creditors in full. The question has been 
raised by the beneficiaries to the estate as to 
whether the Administrator-General would 
be entitled at all to pay the creditors, who, 
it is said, are barred by the Statute of 
Limitation fer not preferring their claims 
against the estate. As the question is of a 
novel character, the Administrator-General 
has thought fit to make this application for 
the direction of the Court. 

The oreditors have appeared before me 
and also the beneficiaries. It is argued on 
behalf of the creditors that their claims 
having been registered and a registered 
certificate having been issued to them, it 
cannot be said that their claims are barred. 

{After setting the form of the certificate, 
his Lordship proceeded]: 

The certificate contains a memorandum to 
this effect that all debts due by the estate will 
be paid as soon as possible and this fact will 
be advertised if necessary in the “Calontta 
Gazette.” Ib also contains a note that 
notice of determination of any interest of 
aby nature whatever regarding this claim 
shall be communicated to the Administrator- 
General to enable him to pay any sum 
thereon tosthe person legally entitled to 
it. The Administrator. General is a public 
officer entrusted with the administration of 
certain estates, No doubt his position in 
respect of estates with regard to which he 
has taken out letters of administration is 
that of an ordinary administrator with 
certain exceptions provided in the Adminis. 
trator- Generala’ Act. It has been argued 
that section 85 of the Act provides a penalty 
for suits being brought against the Adminia- 
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trator-General under. cartain circumstances 
and that, therefore, such suits are discouraged 
by the Act itself. Although there is no 
provision in the Limitation Aot that time 


should cease to run upon a claim being - 


filed or a certifigate being issued by the 
Administrator-General, yet it would be hard 
to hold that time should run against 
claimants who, in faith of the representation 
made to them by the Administrator- 
General, do not take legal remedies against 
the estate for the recovery of their dues. 

Learned Counsel appearing for the benefi- 
eiaries hasstrongly relied upon the case, In re 
Wenham, Hunt v. Wenham(1). The executors 
of the Will in that case took out an originating 
summons under rules 3 and 4 of Order 
LV asking for the determination, without 
administration of the estate, whether the 
first defendant was a creditor upon the 
estate to any, and if ss, to what amount. 
The other defendant was the residuary 
legatee and it was contended on his behalf 
that the claim of the first defendant was 
in fact barred by the Statute of Limitation. 
It was held that the residuary legatee 
was entitled to insist on the Statute being 
set up as a defence to the claim. 

Gearned Counsel has very strongly and 
ably argued this question and says that 
although the Administrator. General “qua” 
administrator had discretion to pay the 
creditors without coming to the Court for 
directions, yet having come to the Court, he 
cannot now ask for the distribution of the 
assets to such claimants whose claims may 
have been barred under the Statute and that 
.his discretion, not having been exercised, 
cannot now be exereised. He reads section 
35 quite correctly, if I may say so, in saying 
that the words used there “shall be liable 
to pay the costs" does not mean “shall pay 
. the costs.” If any authority for the pro- 
position was needed, it is only necessary to 
refer to Omrita Nath Mitter v. Administrator. 
General of Bengal (2). It seems to me, 
however, that the Administrator General 
has' undertaken to pay the amount as 
soon as possible -and it seems to me 
also that a fresh cause of action with 
regard to the undischarged creditors arises 


(1) (1892) 3 Ch. 59; 61 L. J. Ch. 565; 67 L. T. 648; 
40 W. R. 636. 
(2) 25 C. 54. 
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upon assets coming into his hands, If 
thess claimants were forcad to a suit, the 
assets which have come in will be likely to 
be lost in litigation. I think, having regard 
to the praetice followed in that offiee and 
having regard to the note contained in the 
certificate which is issued by that officer, 
that [ should now allow him to distribute 
these assets among the creditors and to hold 


‘that, in respect of the claims which are 


covered by such certificate, such claims 
are nob to be considered as barred in such 
distribution. 

The difficulty which presents itself ander 
the Act under construction has recently been 
removed by the amending Act. It seams to 
me that there wasa clear intention to cover 
a case of this kind but unfortunately ib was 
not provided. But [ am not basing my 
decision upon the unexpressed intention of 
the Legislature, but upon the circumstances 
I have already mentioned. Bat as this ques- 
tion is one of doubt, I allow the costs of the 
beneficiaries to come out of the estate before 
any distribution takes places. In the case 
cited, the question was as to whether the first 
defendant was a creditor aball. Here, the 
claims are admitted. The costs of the 
Administrator-General as between attorney 
and client will be paid oat of the estate 
and also the costs of Mr. Pearson’s clients 
as between attorney and client. The 
Administrator-General’s costs will come out 
first; then the beneficiaries’ and afier that one 
set of costs for the creditora, Sach of the 
creditors, as do rot make any claim against 
the estate, though their claims may have 
been registered, may ba omitted from the 
distribution. The directions sought for are 
given. 





OQUDH JUDICIAL COMMISSIONER'S 
COURT. 
Secoxp Civit APPEAL No. 219 or 1912. 
September 9, 1913. 
Present: —Mr. Lindsay, A. J. C. 


- SARDHA BAKSH SINGH. AND OPTHERS— 


DEFENDANTS — ÁPPELLANTS 
versus 
- DURGA BAKSH SINGH AND OTEERS— 


PLAINTIFFS — RESPONDENTS. 
Contribution, doctrine of—Plea that at time of 
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contribution right of original creditor had become time- 
barred, maintainability of-~Alteration of position under 
joint contract, effect of. | 

Asageuneral rule, a defendant in a suit for contri- 
bution cannot escape liability on a plea that at the 
time when contribution is sought as against him, 
the right of the original creditor had become barred 
by time. . 

The doctrine of contribution can only apply while 
the position under the joint contract still remains 
unaltered. 

Where some out of several mortgagors had inde- 
pendent dealings with the mortgagee, the legal result 
of which was to give the mortgagee a fresh right 
and to impose upon those mortgagors a new liability: 

Held, that as the liability did not embrace the 
other mortgagors, who did nothing to bring it into 
existence, - they could not be called upon to share it. 


Appeal againat the decree of the Subordi- 
nate Judge, Partabgarh, dated 15th March 
1912, modifying that of the Munsif of Kunda, 
dated 22nd January 1912. 

Pandit Gokaraxn Nath Misra, for the Appel- 


Jants. 
Babu Ramapat Ram, for the Respondents. 


JUDGMENT.—This is a defendants’ 
appeal which has arisen out ofa suit for 
contribution brought by the plaintitfs-re- 
spondents. 

The facts of the case are as follows:— On 
the 19th of July 1887, three persons, namely, 
Madho Singh, Bisheshar Bakhsh Singh and 
Chauharja Bakhsh Singh, executed a deed of 
mortgage in favour of one Raghunath to 
secure a loan of Rs. 200. Of these parties, 
Madho Singh was the father of the defend. 
ants-appellants; Bisheshar Bakhsh Singh 
was the father of Durga Bakbsh who was 
the plaintiff-respondent No. 1, while Chaa- 
harja Bakhsh Singh was the father of the 
plaintiffs-respondents Nos. 2 and 3, From 
the terms of the deed of mortgage, it would 
appear that of the sum advanced Hs. 100 
was taken by  Madho Singh while the 
remaining Rs. 100 was lent to Bisheshar 
Bakhsh Singh and Chauharja  Bukhsh 
Singh. The property mortgaged consisted 
of 2 bighas odd belonging to Chauharja 
Bakhsh Singh and Bishesher Bakhsh Singh 
and 3 bighas odd belonging to Madho. The 
mortgage was of a usufructuary character 
there being a provision that the profits of 
ihe mortgaged-property should be applied 
in satisfaction of the interest. There was 
a further provision that in case the mort- 
gagors failed to give delivery of the pro- 
perty, interest was to accrue at the rate 
of 2 per cent, per mensem. Asa matter 
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of fact, possession was nob delivered after 
the execution of the deed in, question. In 
July, 1896, Durga Bakhsh Singh (the son of 
Bisheshar. Bakhsh) and Chauharja Bakhsh 
Singh executed a second deed in favour of 
Raghunath. A portion of the consideration 
for this deed consisted of interest which was 
due on the deed of the 19th July 1887. In 
the year 1903, the mortgagee brought &'suib 
against Chauharja Bakhsh Singh and Durga 
Bakhsh Singh for possession of the mortgaged 
property and on the 9th of January, 1904, a 
decree was obtained against these defendants, 
The mortgagor, Madho Singh, was not made 
a party to this suit the reason being appareut- 
ly thatas against hima suit for possession 
had become time-barred. All that the mort- 
gagee succeeded in getting was a decree for > 
possession as has just been stated. He was 
unable to obtain actual possession inasmuch 
as the property was already held by a prior 
mortgagee. Consequently, in the year 1906 ° 
Raghunath, the mortgagee, had to bring a 
suit for his money. This suit was instituted 
against Durga Bakhsh Singh and Chauharja 
Bakhsh Singh. : 


Madho Singh the other mortgagee was 
not a party toit, On the 10th December 
1906, a decree was given against these defend- 
ants for Rs. 200 together with interest and 
on the 20th of September 1909, the decree- 
holder realized his money amounting to 
Rs, 442-15 in all from these defendants. In 
the present suit these defendants or their re- 
presentatives asked for contribution from 
Madho to the extentof half the amount 
which they were obliged to pay up under the 
decree obtained by the mortgagee. 
Court of first instance has decreed the slaim 
and itsorder has been upheldin appeal. 
The defendants come here in second appeal 
and maintain that the suit for contribution 
cannot succeed in the peculiar circumstances 
of this case, and after hearing the arguments 
and consulting -the authorities which have 
been referred to by Counsel, I am of opinion 
that this contention must prevail. The 
following cases have been cited, namely, 
Musanmat Kaniz Pizza Bibi v. Ikeo Narain 
Misr (1); Jagat Narain v. Quiub Husain (2); 
Ohagandas Magandas v. Gansing (3) and 


(1) 10 O. C. 168. 
(2) 2 A. 8G. 
(3) 20 B. 615. 


The, 
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Marrivada Ohinna Ramayya v. Veerapurant 
Venkattappiah (4), None of these cases 
is on all fours, as regards facts, with the 
ease with which I am now dealing. In 
the case reported as Musammat Kaniz 
Fizza Bibi v. Sheo Narain Misr (1), the 
principle which governs these suits for 
eontributioniwas stated by Mr. Chamier in the 
following language:— The appellant and the 
respondent were in the position of joint 
promisore gua the superior proprietor and 
the right of joint promisor and contributor 
inter se does not depend upon section 69 of the 
Contract Act, but upon the broad principle 
recognised in Courts of Common Law and 
Equity alike that where several persons are 
co-debtors for the same debt which as pət- 
ween themselves is payable in several shares 
and one is compelled to pay the whole or a 
part greater than his share, he is entitled to 
recover from each of the others a contribution 
or proportion of the excess beyond his own 
Share." It has been held in various cases that 
in suits of this kind the defendant cannot 
escape liability on a plea that at the time 
when contribution is sought as against him 
the remedy of the original creditor has become 
barred by time. The cause of action in a 
suit of this kind arises on the date on which 
one of the co-debtors discharges the debt in 
respect of which he seeks contribution. In 
the present ease, however, it is plain that 
long before the money decree was passed 
against the plaintiffs in this case at the suit 
ofthe mortgagee, the latter’s claim against 
Madho Singh had become time-barred and 
that no suit at all could have been brought 
but for the second contract entered into 
in 1896,-a contract by which the present 
defendants are not bound as they were no 
parties to it. The result of this second 
contract was to enlarge the périod of limita- 
tion for a suit against such of the mortgagors 
as were privy to it—bnt not as against 
the other mortgagor Madho or his succes- 
sors-in- interest, and this fact distinguishes 
the present case from those which have 
been quoted. The equitable principle of 
contribution to which Mr. Chamier refers, 
no doubt, regulates the rights and 
liabilities inter se of persons who are co- pro- 
misors under one and the same contract, 


(4) 8 Ind. Cas, 1102; (1910) M. W. N. 889; 9 M. I 
T. 212. 
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But it is equally a principle of law that such 
rights and liabilities once established cinnot 
be altered except by a new agreement to 
which all the persons affected are parties. 

. The fact is that in the presen tinstarce, 
the plaintiffs are seeking to enforce against 
the defendants a liability which has arisen 
not out of the original eontract of 1887 but 
out of that contract coupled with a second 
contract which, the defendantsrightly say, oan- 
not affect their position and in these circam- 
stances ifappears to methey cannotresort tothe 
doctrine of contribution which can only apply 
while the position under the, joint contract 
still remains unaltered. As matters originally 


‘stood under the contract of 1887, the plaintiffs 


or their predecessors-in-interest had a rigat 
of contribution against their co mortgagor in 
respect of the discharge of any liability aris- 
jog out of the contract by which they were 
all bound. But they have forfeited that right 
by independent dealings with the mortgagee 
in 1896, the legal result of which was to give 
the mortgagee a fresh right and to impose 
upon themselves a new liability. It is 
this new liability springing from the combina- 
tion’ of the two contracts which the mortgagee 
has succeeded in enforcing by a suit for the 
recovery of his money; but as this liability 
does nob embrace the defendants who did 
nothing to bring 16 into existence, it follows 
that they cannot be ealled upon to share it. 
lt. is no answer to the defendants’ case to 
gay that the plaintiffs, when they were suad 
for the money, tried to have these defendants 
made parties to the case for no relief could in 
the circumstances have been decreed against 
them. I allow the appeal, set aside the decres 
of the Court below and direst that the 
plaintiffs’ suit be dismissed with costs. The 
defendants-appellants will get their costs in 
all three Courts, 
Appeal allowed, 
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ALLAHABAD HIGH COURT. 

Seconp Civiu Apreat No. 195 or 1913. 
"^ December 3, 1913. 

Present:—Sir Henry Richards, KT., 
Chief Justice, and Mr. Justice Tudbal. 

KAMTA PRASAD—Deranpayt— 

| APPELLANT 
versus 

RAM JAG AND OTHERS —PLAINTIFFS — 


, RESPONDENTS. 

Pre-emption — He-sale by vendee to superior pre-emptor 
after institution of suit and after expiration of Limitation, 
effect of. 

A. sold his property to B. on 2nd of May 1910. C., 
a co-sharer, instituted a suit for pre-emplion on the 
2nd of May 1911. On 4th of May 1911, the vendee, 


who was a stranger, re-sold the properiy to D., who . 


had a superior right of pre-emption to C. 

Held, that the plaintiffs’ suit must succeed inas- 
much as the re-sale by the vendee to D. was ab the 
time when D. had noright to maintain a suit for 
pre-emption in respect of the original sale, 


Second appeal from the desision of the 


District Judge of Mirzapur, dated the 9th 
October, 1912. 

Mr. M. L. Agarwala (with him Mr. 
Kalindi Prashad), for the Appellant. 

Mr. N. 2. Ohoudhri, for the Respondents. 


JUDGMENT.—This appéal arises out of 
asuib for pre-emption. Thesale in respect 
of which the plaintiffs brought their suit 
took place onthe 2nd of May 1910. The suit 
was instituted on the 2nd of May 1911. On 
the 4th of May 1911, the vendee re s»ld the 
property to Kamta Prasad, the'appellant, For 


the purposes of the present appeal, it must ba. 


assumed that a custom of pre-emption as set 
forth in the plaint (paragraph 2) prevails in 
the mahal in which the property is situated. 
The original vendee was a stranger. ‘The 
plaintiff i8 & co-sharer with the vendor but 
the appellant, Kamta Prasad, is not only a 
co sharer buta relative. We must take it, 
' therefore, that Kamta Prasad had a superior 
right of pre-emption at the time of the sale 
over the plaintiffs. The real question in the 
appeal is whether or not the mere fact that 
the property was re-sold to Kamta Prasad 
on the.4th of May 1911 defeats the right of 
the plaintiffs to pre-empt this property. 

We think that the question really depends, 
upon what was the oustom prevailing in the 
mahal. ln ordinary language, the custom was 
to the effect that the vendor was bound whan 
he contemplated selling the property in the 
first place to offer it to Kamta Prasad, If 
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Kamta Prasad refused to purchase, he should 
offer it to the plaintiffs. If the plaintiffs 
refused to purchase, then he was at perfect 
liberty tosell it to a stranger. Inour opinion, 
Kamta Prasad having taken no steps of any 
kind to enforee his rights until after the 
period of limitation had expired, isin no 
better position than he would have been 
had the property been expressly offered to 
him and he had refused to buy it. We think 
it ean hardly beconterded thatif this had 
laken place, it would be in accordance with 
the enstom that he could afterwards have 
changed his mind and defeated the claim of 
the plaintiffs. 

Reliance has been placed on the case of 
Manpal v. Sahib Ram (1). In that case, the 
circumstances were very similar to the ` 
circumstances of the present case but the 
appeal had been referred to a Full Bench on 
& question arising under section 52 of the 
Transfer of Property Act.- This question 
was never decided by the Full Bench. The 
learned Chief Justice says at page 246: ' This 
uppeal was referred to a Full Bench by two 
of us on the representation thatit involved 
the determination of the vexed question of 
the true construction of section 52 of the 
Transfer of Property Act. At the close of 
a lengthy argument Pandit Sunder Lal, on 
behalf of the respondent, raised a point 
which appears to us to be fatal to the appeal, 
and it 19 not necessary, having regard to the 
view which we take upon that point,to 
determine the main question, which has been 
discussed before us at very great length.” 

The learned Chief Justice then proceeds 
to point out that after the suit had been 
instituted, the. plaintiff amended his’ proceed- 
ings by adding the -second vendee asa 
party to the suit alleging that he-had a pre- 
ferential’ right as against him and also that 
the sale was fictitious. At page 548, the judg- 
ment proceeds: ‘We are clearly of opinion 
that in a case such as the present, the cireum- 
stances being as we have described, a defendant 
having been added who had atthe time a 
right to maintain a suit for pre-emption based 
upon his preferential claim, and the question 
of preferential claim having been determined 
in the suit, it does not lie in the mouth of 
the plaintiff to object tothe finding upon 


(1) 27 A. 644, 2 A. L. J. 428, A. W. N. (1905) 94 
(F, B. =z - 
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the issue raised at his invitation and to say 
that the Court is to disregard it." 

It seems absolutely clear that the jalg- 
ment in this case proceeded on a misapprehen- 
sion of the facts. We have sent for the 
paper-book and we find that the “added 
defendant had no right to maintain a suit 
for pre-emption at the date upon which he 
was added nor even on the date upon which 
the salè was made to -him. Thus the whole 
reasoning upon which the case was decided 
falls to the ground. In the present case, if 
we apply the principle laid down by the Fall 
Bench, we find that Kamta Prasad had no 
right to maintain a suib for pre emption on 
the date upon which the sale was made to 
him, or on the date spon which he was added 
as a defendant to the proceedings. 

We have been referred to the case of 
Janki Prasad v. lshar Das (2). This case 
does nob assist the appellant. It only decided 


that it was necessary that a plaintiff in pre- . 


emption ease:should have a right to maine 
tain his suit not only on the date of the sale but 
on the date on which the suit was instituted. 

We are also referred to the case of Ram 
Gopal v. Tari Lal (8). This case was 
decided on its own facts and circumstances. 
There the plaintiff had ceased to be a co-sharer 
by partition at the time the Court was called 
upon to make a decree in his favour, In the 
present case, the plaintif was a co-sharer 
at the date of the sale to the original vendee. 
He continued to bea co sharer right up to 
the time that the decree was made in his 
favour. Under these circumstances, we 
consider that the decree of the Court below 
was correct and ought to be confirmed. We 
accordingly dismiss the appeal with costs 
including in this Court fees on the higher 
scale. 

Appeal dismissed, 


W. N. (1899) 126. 


(2) 21 A. 374 
A. 441; A. W. N. (1899) 63, 


(3) 21 


^ 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
EixgourroN or Dgoagg Appeat No. 45 or 1912. 
August 4, 1913. 
Present: — Mr. Lindsay, J. O. and 
Mr. Sabonadiere, A. J. C. 
ASGHARÍI KHANAM—- JUDGMENT. DEBTOR 
—~APPELLAN1 
tOrsus 


RAJ BIB[l—Decrez HOLDEB—- RESPONDENT. 
Oudh Estates Act (I of 1869), s. 14—“Estate,” 


definition of—Property transferred under s. 14, 
whether to be deemed an "estate" in hands of trans. 
feree. 


Although section 14 of the Oudh Estates Act pro- 
vides that in the case of certain transfers specified in 
the section the same legal incidents to which it was 
subject in the hands of the transferor would annex to 
the property transferred in the hands of the trans. 
feree, yet the property in the hands of the transferee 
cannot be deemed to be an “estate” or part of an 
"estate" as defined in the Oudh Estates Act, 


Appeal against the order of the Subordinate 
Judge, Sultanpar, dated 20th July 1918, 

Mr. Ali Mohammad, for the Appellant, 

Mr. Wosim, for the Respondent. 

JUDGMENT.—The point for decision in 
this appeal is whether certain immoveable 
property, the sale of which has been ordered 
in execution of a decree for sale under section 
83 of Act LV of 1882, passed against Musam- 
mat Asghari Khanam should be sold by the 
Civil Court or whether the execution of the 
decree should be transferred to the Collector 
in accordance with the rules framed by the 
Local Government under section 68 of the 
Code of Civil Procedure, Thesernles were 
promulgated by & notification in the Gazette 
No. 1887/1—238, dated the 7th October 
1911, and one of them is that where the 
land directed to be sold is "ancestral" or 
where any interest in such land is directed to 
be sold, the decree is to be transferred for 
execution to the Collector. Two of the items 
of property which are to be sold under the 
decree we are now considering are— 

(1) The proprietary right in Mauza Hayat: 

nagar; and 
(2) the mortgagee interest of the judg. 
ment-debtor in Mauga Shankarpur. 

The other items, regarding which there 
was a dispute in the Court below, are not 
under discussion now; the appellant's learned 
Counsel has confined his case to the items 
specified above. 

His contention is that both Hayatnagar 
and Shankarpur are ancestral property 
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within the meaning of that expression as 
defined in the rules made by the Local 
Government under section 68 of the Code of 
Civil Procedure. 

With regard to Mauza Hayatnagar, itis ad- 
mitted that Asghari Khanam's title rests 
upon a deed of gift execited in her favour 
on the 18th December 1877 by her mother 
Bibi Iahi Khanam. 

Prima facie, therefore, the property cannot 
be ancestral in the general acceptation of that 


term as the lady’s title to ib is by gift and not 


by inheritance. But the argument is that it 
falls within the special definition contained 
in the rules. That definition insludes in the 
expression “ancestral property" any land 
forming an estate or part of an estate as 
defined in the Oudh Estates Act, 1869. 

It is admitted that Hayatnagar was at one 
time comprised in the Maniarpur £aiuga, the 
history of which is set out in the case reported 
as Musammat Umut ul-Fatima v. Asghar Ali 
Khan (1). The sanad was granted to Bibi 
Sughra, a primogeniture sanad, one of the 
coaditions of which was that in the event of 
Bibi Sughra or any of her successors dying 
intestate, the estate was to descend to the 
nearest male heir according to the rale of 
primogeniture. 

Bibi Suglira. devised the estate to her 
youngest half-brother, Akbar Ali Khan, and 
he suaceeded under the Will. 

Akbar Ali in his life-time conveyed 
a number of the villages in the estate by gift 
to his wife llahi Khanam, and bequeathed 
the rest of the estate to her by a Will execut- 
edon the 29th June 1871. Ilabi Khanam 
succeeded her husband, and herself .died 
intestate on the 20th April 1399. She was 
‘succeeded by her daughters one of whom is 
the present appellant. From what has been 
said above, it will be evident that Hayatnagar 
is not a portion of the estate of her mother to 
which  Asghari Khanam and her sisters 
gueceeded on their mother’s death. On the 
contrary, Asghari Khanam became the owner 
of Hayatnagar under a deed of gift executed 
more than twenty years before her mother’s 
: death. l : 

tf we turn now to the definition of estate" 
contained in section 3 of the Oudh Estates 
Act, we find that it means (a) the taluga or 
immoveable property acquired or held by a 


(1) 8 O. C. 45. 
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talugdar or grantee in the manner mentioned 
in sections 3, 4 and 5 of the Act or (b) certain 
other property in respect of which a declara- 
tion has been made under section 32A of the 
Act. 

It is conceded that no such declaration has 
been made in respect of Hayatnagar, so we 
have to consider whether Hayatnagar is an 
estate or part of an estate within the meaning 
of the first part of the definition. That it 
once formed part of an ‘estate’ seems 
indisputable, but is itso now? We think not, 
Assuming that it continued to be'part of the 
“estate” up to the time it was conveyed away 
by Ilahi Khanam, we must take it that 
ib caased to be sọ as soon as the transfer 
was made in favour of Asghari Khanam. 
Land which has been conveyed away by 
the owner of an astate must necessarily cease 
to be a partof the estate. l 


The appellant's learned Counsel has 
relied strongly upon the provisions of section | 
14 of the Oudh Estates Act as amended by | 
United Provinces Aot [II of 1910, the 
effect of which is, iu the case of certain trans- 
fers specified in the section, to annex to the 
property transferred the same legal 
incidents to which it was subject in the 
hands of the transferor. The section declares 
that the transferee shall have the same rights 
and powers In regard to the property and 
shall hold the same subject to the same 
conditions and to the same rules of succession 
as the transferor. But it does not necessarily 
follow from this that the property so trans- 
ferred continues to be an "estate" or part of 
an  ' estate." Reference has already been 
made to the second clause of the definition of 
"estate" and to the power conferred by 
section 324 of the Act to constitute certain 
immoveable property “estate” by making a 
declaration—and ona of the kinds of im- 
moveable property which can be so declared is 
property which has passed by transfer under 
section 14. If such property remained 
“ostate” or part of an estate’ notwithstand- 
ing the transfer, there would be no need to 
make provision for a declaration such as bas 
been mentioned. Asghari Khanam and her 
sisters have certainly succeeded to the estate of 
their mother !lahi Khanam—but tne estate 
they inherited did not include Hayatnagar or 
the other villages which their mother had 
years before conveyed to them by gift. They 


'" arising 
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might have made the declaration referred to 
in clause (b) of the definition with respect. 
to the transferred villages but they have not 
done so and the result is that these villages, 
one of which i is Hayatnagar, are nob in their 
hands "estate" or part of an "estate." 

Similarly, with regard to Shankarpur. 
This village was gifted by Ilahi Khanam to 
another of her daughters—and Asghari 
Khanam has taken a mortgage of it from her 
sister. Her rights as mortgagee are part of 
the property ‘ordered to be sold and they 
cannot be held to be "estate. — ' 

The order of the Court below is olearly 
right. The appeal fails and is dismissed 
with costs. 
Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Seconp Civin APPEAL No. 353 or 1918. 
December 13, 1913. 
Present:—Mr. Justice Piggott. 
ULFAT RAI—DEFENDANT—-À PPELLANT 
versus 
BASDEO AND ANOTHER—P LAINTIFF8— 


RESPONDENTS. 

Landlord and tenant—Eo-proprietlary tenancy, ac- 
quisition. of—Adverse possession. 

As it is possible to acquire by adverse possession a 
right short of full proprietorship, & person can ac- 
quire the status of an ex-proprietary tenant by adverse 
possession for 12 years or more, 


Second appeal from the decision of the 
District-Judge of Mainpuri, dated the l5th 
January 1913. 

Mr. G. L. Agarwala, for the Appellant. 

Mr. Sawhny, for the Respondents. ' 

JUDGMENT.—This is a second appeal 
out of the following facts. One 
Manik Chand died possessed of considerable 
landed property, including one entire. mahal 
in village Sarai Imilia. He died leaving 
a widow, who held the property for her 
life-time. On her death Salik Ram, brother 
of Manik Chand, took possession of the 
whole; but litigation followed between the 
said Salik Ram andthe sons of two other 
brothers. The suit was referred -to arbi- 
tration and resulted in a decree on an 
award passed on January 30th, 1891. By 
this decree, the entire property of Manik 
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Chand in Sarai Imila was assigned to 
Ishri Prasad the son of'a third brother 
of Manik Chand. Ishri Prasad obtained 
formal possession under the decree. The 
present suit relates to certain plots of sir 
land appertaining tothe mahal in question in 
Sarailmilia, The plaintiff is the son of Ishri 
Prasad; the first defendant is the grandson 
of Salik Ram, and along with him are im. 
pleaded as defendants certain persons who 
are admittedly in actual cultivation of the 
land in suitas sub-tenants. The suit was 
brought for a determination of the nature 
of the tenancy and the amount of the rent. 
The latter portion of the suit has failed, 
under circumstances with which I am not 
now conserned: the dispute before me is 
between the plaintiff and the first defendant as 
to the nature of the tenancy. The latter has 
all along resisted the suit amen three alter- 
native pleas:— 

(a) He says he has eed proprietary 
rights in the land in suit by 
adverse possession for more than 
twelve years. 

(b) Failing this, he pleads that his 
possession has from the first:been 
that of au ex-proprietary tenant by 
operation of law. 

(c) Failing this again, he pleads that by 
his long possession, he has at least 
acquired the status of a tenant with 
rights of occupancy. 

The Courts below have concurred in giving 
the plaintiff a decree that all the defend. 
ants (including defendant No. 1) hold as 
tenants-at-will, without any kind of right 
of occupancy. The first defendant appeals 
to this Court, and I have also before me a 
cross-objection by the plaintiff challenging 
the propriety of the lower Appellate 
Court’s order on the question of costs. 

The judgment of the lower Appellate 
Court is extremely unsatisfactory. The 
remark that “respondent (č. e., the plaint- 
iff) does not now claim that they (7. e., the 
defendants) are mere trespassers,' can only 
be the result of some misunderstanding as to 
bhe precise nature of which I shall not hazard 
a conjecture. Ido not find that the defend- 
ant.appellant has ever abandoned any of 
the alternative pleas, as seb forth above, 
upon which he all along contested the suit. 
Evidently, the District Judge was not 
satisfied that this appellant continued in 


270 
ULFAT RAI t. BASDEO. 


possession over the plots in suit claiming 
to be proprietor of the same, and here 
perhaps I have before me something of 
the nature of a finding of fact which I ought 
to respect in second appeal. Moreover, such 
a finding seems to me correct on the evi- 
dence. The appellant and his predecessors- 
in-title, no doubt, continued in possession 
after the decree of ‘1891, in the sense that 
they continued to hold these plots of sir land 
and either to cultivate them personally or 
to sub-let them. Ordinarily, exclusive 
possession is presumed to be adverse against 
. the rightful owner to the fullest possible 
extent; but the circumstances of a case 
like this are peculiar. It was quite an 
arguable point whether the proceedings 
resulting in the delivery of formal pos- 
session under the arbitration decree did or 
did not operate so as to constitute Salik 
Ram an ex-proprietary tenant in respect of 
these str plots. Tf Salik Ram and bis de- 
scendants after him continued in occupation 
of these plots against the will of the plaint- 
iff, it is for them to make it clear what 
rights they were all along claiming in 
respect of the’ same, when they ask the 
Court to hold that these rights, however 
disputable in their origin, have now ripen- 
ed by prescription so that they are no 
longer assailable. 1 find that in 1907 Ishri 
Prasad oalled the attention of the Revenue 
Courts, on the mutation side, to the fact 
that the entriesin the village papers res- 
pecting the lands now in dispute were 
anomalous, and could not be correct as 
they stood, The Assistant Collector re- 
marked that Gulab Rai (father of the 


defendant-appellant) could have no proprie- 


tary rights in this land, and should be 
recorded as an  ex.proprietary tenant of 
the same. Gulab Rai acquiesced in this 


order, ib is the plaintiff (the son of Ishri 


Prasad) who is challenging it by means of. 


this present suit, I have no doubt personal- 
ly that, if Ishri Prasad had at any time 
sued for the ejectment of Salik Ram or 
Gulab Rai as trespassers, he would have 
been met by a plea that they were ex- 
proprietary tenants. I acespt, therefore, the 
finding of the Courts below that the 
appellant has not acquired by adverse pos- 
session full proprietary rights in respect of 
this land. 

I am, however, quite unable to concur in 
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the finding that the appellant is .a mere 
tenant-at-will, The first question is whe- 
ther an ex-proprietary tenancy was created 
by operation of law when  Ishri Prasad 
obtained formal possession of the mahal in 
1891. The Courts below concur in finding 
that this is impossible because the litiga- 
tion of that year established the fact that 
Salik Ram’s possession had been that of a 
mere trespasser. This, at any rate, I hold 
to be clearly erroneous. Salik Ram had 
entered into possession as nearest rever- 
sioner to Manik Chand; and prima faete, he 
was a nearer reversioner in law than his 
nephews. We do nob know on what 
principles the arbitrators proceeded when 
they affirmed the rights of the nephews to 
share in Manik Chand’s estate. The whole 
transaction was of the nature of a family 
settlement, and I cannot interpret 16 as neces- 
sarily implying that Salik Ram's possession 
prior to 1891, much less his possession 
over the particular lands which were by this 
settlement assigned to one of his nephews, 
was that of a mere trespasser. The point 
is, however, debatable on other grounds. If 
the transactions of 1891 be regared as in effect 
a partition of family property by mutual 
consent, I think the balance of authority in 
this Court would be against holding that 
ex-proprietary rights accraed in respect 
of the sir lands in suit, when the entire 
mahal was assigned to a single co-sharer. 
If the case turned on this point, ib might 
be necessary for mé either to remit an issue, 
or to enter into a more detailed examina- 
tion of the evidence, f 

1 think it sufficient, however, to note that 
Salik Ram had, at any rate, some sort of 
an arguable claim to the status of an ex- 
proprietary tenant, and .so proceed to con- 
sider what rights, if any, have accrued by 
prescription to Salik Ram and his descendants 
in virtue of their uninterrupted  póssession 
from 1891 onwards, A case very similar to 
the present was before this Court in Maha 
Singh v. Khosht Haw, L. P. Appeal No. 38 
of 1911, decided on May 17th, 1912. That 
case would be authority for holding that the 
appellant now before me has acquired at least 
the status of an occupancy tenant. It is ob- 
jected on behalf of the plaintiff-respondent 
that the land in suib is sir, and that occu- 
paney rights cannot be acquired in sir land, 
this point either did not arise or was not 
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considered in Maha Singh v. Khosht Ram. 
My own opinion is that the appellant 
in the present case must be held to,have 
acquired the status of an ex- proprietary 
tenant by adverse possession for twelve years 
and more. I take it to be settled law that 
it is possible to acquire by adverse posses- 
sion a right short of full proprietorship. If 
ib be conceded, as I have conceded, in favour 
of the plaintiff that Salik Ram aud his de- 
scendants are not proved to have held pos- 
session of this land under aclear claim to 
adverso proprietary title, I do not think it can 
be denied that they have all along claimed 
to beat least ex-proprietary tenants. I do 
nob think the plaintiff is entitled, after 
some twenty years, to ask the Court to go 
back and hunt for & flaw intheir original 
title to this status. 

For these reasons, I accept this appeal 
and setting aside the decrees of both the 
Courts below, give the plaintiff a decree 
declaring that Ulfat Rai (defendant No. 1) 
hold the land in suit with occupancy 
rights as an ex-proprietary tenant, and that 
the remaining defendants are sub tenants 
with no right of occupancy. 

The question” of costs is alittle difficult. 
The suit has substantially failed; yet Ulfat 
Hai has complicated the case and put 
himself partly in the wrong by setting up 
his claim to adverse proprietary possas- 
sion. I order that all parties do bear 
their own costs throughout; this order 
disposes also of the plaintiff's cross-objec- 
tion. 

Appeal allowed. 


MADRAS HIGH COURT. 
Insouvency Apeiication No. 2 or 1890. 
December 8, 1913. 
Present:—Mr. Justice Wallis. 

Inve BRIJRUTHNA DOSS VENKATI 
DOSS—IxssorvENT. 

. OFFICIAL ASSIGNEE— APPLICANT 

= VETSUS 
MOOBLI DOSS AND OTHERS, SONS AND 
LEGAL REPRESENTATIVES GF THE INSOLVENT 


(DECEASED) —Counter- PETITIONERS. 
Insolvency —Inamitation—Claim of Official Assignee— 
Insolvent’s after-acquired property—Possession of in- 
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solvent for more than 12 years~-Official Assignee’s claim 
not barred. 

An insolvent, who has obtained merely a personal 
discharge, can make subsequent acquisitions only as 
the agent of the Official Assignee. A claim, therefore, 
by the Official Assignee te such after-acquisitions, even 
after jwelve years’ possession by the insolvent, is 
nob barred by limitation. The possession of the 
insolvenb iu Buch a oase is nob adverse against ihe 
Official Assignee. 

Abdul Karim Sahib v. The Official Assignee of Madras, 
28 M. 168; In re Bennett, Ew parte the Official Receiver, 
(1907) 1 K B. 149; 76 L. J. K. B. 134; 95 L. T. 887; 
14 Manson 6; 23 T, L. R. 29, foliowed. 

Herbert v. Sayer, 5 Q. B. 965; 2 D. & L. 49; 13 L, J. 
Q. B. 209; 8 Jur. 812; 114 Eng. Rep. 1512, referred to. 

Rristocomul Mitter v. Suresh Chander Dei y, 8 O. 556 
at p. 559; 12 C. L. R. 253, dissented from. 


Notice of motion takou out by the Offcial 
Assignee to reduce into possession certain 
properties of the deceased insolvent. 

FACTS.—One Brijruthna Doss Venkati 
Doss filed a petition in insolvency in January 
1890 and estimated his liabilities at Rs. 19,000 


odd, and his assets at Rs. 1,750, the value of 


certain jewels sold, and a house site worth 
Rs. 76. On 5th May 1890, he obtained a 
personal discharge. Ue carried on business 
subsequently, and died in 1912 leaving behind 
him properties worth 6,000and foursonsashis 
legal representatives. On 6th November 1913, 
the Official Assignes took out a notice of 
motion to reduce these properties to possession 
and to obtain from Court-a vesting ordor in 
regard to them, The sons, the legal repre- 
sentatives of the deceased insolvent, objected 
to it on the ground that the properties were 
not the properties of the deceased insolvent 
but were their own and even if they 
were the properties of the insolvent, the 
claim of the Official Assignee was barred by 
limitation, as he took no steps to reduce these 
properties into his possession for more than 
twelve years. The Commissioner in Insol. 
vency, before deciding the other issues in the 
case, pronounced a preliminary judgment on 
the question of limitation raised by the legal 
representatives of the deceased insolvent, 

Mr.'M. O. Parathasarathy Atyangar, in- 
structed by Mr. Subbiah  Ohetiy, for the 
Official Assignee. 

Mr. D. Ohamier E by Messrs. 
Grant and Greotoreg, for the legal represen- 
tabives of the deceased insolvent. 

ORDER.—A preliminary point was raised 
in this case, that, on the face of it, the claim 
was barred by limitation, on the authority of 
an observation of Mr. Justico Wilson in 
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Kristocomul Mitter v. Suresh Chander Deb (1), 
where the learned Judge says: ‘But even if 
I thought the defendant’s title was not good on 
the above ground, itis good on another ground. 
Nileomul's possession since 1882 was adverse 
possession against the Official Assigüoe;" the 
possession in that case, as in this, being pos- 
session acquired by the insolvent after the 
insolvency and before his discharge. I have 
great hesitation in differing from this as from 
any other proposition laid down by the learn- 
ed Judge, but itis to be observed that these 
observations were obiter, that no reasons were 
given for them and that in Abdul Karim 
Sahib v. The Official Assignee of Madras (2), 
a Bench of this Court, consisting of the 
learned Chief Justice and Mr. Justice Subra- 
maniya Aiyar, refused to aet on this view 
which would have afforded a ready answer to 
the case and preferred to dispose of it on 
-other grounds. Mr. Justice Wilson refers to 
Herbert v. Sayer (3), as containing the law as 
to the after-acquired property of à bankrupt. 
That case suggests—it does not lay down= 
that such property is to be regarded as acquir- 
ed by the bankrupt as the agent of the Official 
Assignee, and that may now be taken to be 
settled law. [In re Bennett, Bx parta Official 
Receiver (4)]. It is not easy to see how, if 
the bankrupt acquired the property as agent 
of the Official Assignee, his possession can 
ever become adverse to the Official Assignee. 
A man who possessed himself of property in 
_one character, it is well settled, cannot him- 
self alter that character and begin to possess 
it in another character. However, even if it 
were held that the possession of the insolvent 
-were adverse to the Official Assignee, there 
would -be the other difficulty which was 
pointed out in the arguments, namely, that as 
soon as the property was acquired by adverse 
possession, by the insolvent the section again 
vests it eo instanti in the Official Assignee as 
after-acquired property. I hold that the 
claim is not barred by limitation. 
(1) 8 C. 556 at p. 559; 12 C. D. J. 253. 
(2) 28 M. 168. 7 
(3) 5 Q. B. 965; 2 D. £ L. 49; 13 L. J. Q. B. 209; 8 
Jur. 812; 114 Eng. Hop. 1512. 


(4) (1907) 1 K. B. 149; 76 L. J. K. B. 184; 95 L. T. 
887; 14 Manson 6; 28 T. L. R, 99. 
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CALCUTTA HIGH COURT. 
REGULAR Crvin Appears Nos. 178 ro 180 
or 1911, 

May 28, 1913. 
Present:— Mr. Justice Coxe and 
Mr. Justice Ray. 
RAMPRASANNA NANDI 
CHOWDHU RI AND oTHERS—ÜLAIMANTS— 
APPELLANTS 
VETSUS 
SECRETARY or STATE ros INDIA~ 


RESPONDENT, 
Land Acquisition Act (I of 1894), s. 81, cl. (2)— 
Shebait—Power to alienate. 
The position of a shebait of an idol is analogous 
to that ofa manager of an infant. He is entitled 
to possess and manage the dedicated property, but 


he has no power to alienate it in the general charao- 
ter of his rights. 


Section 31, clause (2), of the Land Acquisition Aot 
of 1894, therefore, applies to the case of a shebait, 

Kamini Debt v. Promotha Nath Mookerjee, 10 Ind. 
Cas. 491; 13 C, L. J. 697; 39 C. 33, followed. 


Appeals from the decrees of the Special 
Land Acquisition Judge of Alipur, dated 
December 1st, 1911. 


Babus Ram Ohandra Mazumdar and Atul 
Chandra Duit, for the Appellants. 


JUDGMENT. 


Ray, J. — These are cases under the Land 
Acquisition Act, 1824. There has been an 
order under section 31 (2) of the Act for 
the deposit of tha compensation money, and 
the claimants’ applications for payment 
were rejected. Against these orders there 
have been these three appeals. The lands 
acquired belonged to the family idol of the 
claimants, Sri Sri Raj Rajeswar. This is 
admitted, and if is also admitted that the 
claimants are only shebaits of the idol. It 
is settled law now that the position of the 
shebatt is analogous to that of a manager of 
an infant. He is entitled to possess and 
manage the dedicated property. He has no 
power to alienate itin the general character 
of his rights. It appears tous that the 
Land Acquisition Judge rightly held that 
section 31 (2) applied to the case. This 
also the view of Mookerjee anda Carnduff, JJ., 
in the case of Kamini Debi v. Promotho 
Nath Mookerjee (1) and we follow that 
decision. It was contended for the appel- 
lants that as the shebaits could join in - 


(1) 10 Ind. Cas, 491; 13 0. L. J. 697; 39 0, 33. 
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giving the dedicated property a different 
turn, it would follow that when they have 
all agreed, they are entitled to withdraw 
the money. 
have not as yet done so: and it is an 
admitted fact that the debuttur has remained 
unaltered in its character. The question whe- 
ther they are capable of giving the dedicated 
property a different turn as regards this 
patticular endowment has not arisen, The 
. appeals are dismissed. 

Coxe, J. concurred. 


Appeals dismissed. 


LOWER BURMA CHIEF COURT. 
SECOND Civic Appean No 99 or 1911. 
July 15, 1912. . 

Present: —Mr. Justice Parlett. 

.LU GALE-—PLAINTIFF-— APPELLANT 
versus 
PO THEIN AND ANOTHER—DEFENDANTS — 
RESPONDENTS. 

Defamation—Slander--Police Officer inquiring into 
names of bad characters —Statement in answer to ques- 
tion asked by Police Officer —Privilege —Malice — Burden 
of proof —Damages. 

Statements made to a Police Officer in the course 
of inquiries as to the names of bad characters with 
a view to taking proceedings under the preventive 
sections of the Criminal Procedure Code, are "pri: 
aileged” but nob “absolutely privileged.” The occasion 
is one of qualified privilege only. : 

Methuram Das v. Jaggannath Das, 28 O. 794; 5 O. W. 
N. 804, distinguished. 

When in & suit for damages for slander, the 
defendant proves that the occasion was privileged, it 
lies on the plaintiff to establish actual malice on the 
part of the defendant. y 

If the plaintiff succeeds in doing this, it is still open 
to the defeudant to show that his statement was true 
or he believed it to be true. 


Mr. R. N. Buriorjee, for the Appellant. 
Mr. E. N. Banerjee, for the Respondent. 


JUDGMENT.—Appellant brought a suit 
against the twe respondents and another 
man for damages for slander, alleging that 
they falsely and maliciously stated to a 
Police Officer that plaintiff was a man of bad 
character and an associate of criminals. The 
respondents pleaded that the statements wera 
made in answer to the Polico Officer’s inquirias 
and were, therefore, privileged, and that they 
were not male maálio'ously. The Court fixed 
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$13 


two preliminary issues —(1) Whether or not 
a suit for damages will lie P and (2) If so, 


can the plaintiff jointly sue the defendants P 


Having answered both these issuea in the 
affirmative, the Court framed two further 
issues—(3) Did the plaintiff lose his reputa- 
tion by the act of defendants P and (4) If 
so, to how much compensation is the plaintiff 
entitled P In the result, a decree was given 
for plaintiff for Rs. 500 and coste against 
the three defendants. On appeal, the District 
Court dismissed the suit against all the 
defendants. Plaintiff now appeals, makiag 
only the lst and 2nd defendants respondents. 
The grounds urged at the hearing were that 
the District Court should have ra-settled 
the issues and remanded the case tə the 
lower Court, as: there was no issue as to 
malice, or as to the truth of the statements 
made by defendants or as to their having 
reasonable or probable causa for making 
them. Briefly the case is as follows : — 

A Police Officer was making inquiries with 
a view to taking proceedings under the 
preventive sections of the Criminal Procadura 
Code, aud the respondents were oxaminel 
by him as witnesses in the eoursa of those 
Inquiries. At their conclusion, the offizer 
asked them whether there were any other bad 
characters in their village, and in raply they 
made the statements now aamplained of. The 
defendants urged tanah on the authority of 
Methuram Dass v. Jagg innath Dass (1), their 
statements were absolutely privileged. In that 
ease it was held that statements made in 
answer to a Police Officer conducting an 
investigation into the commission of a 
crime under the Code of Criminal Procedure, 
1882, are privileged. In the present instance, 
the investigation was nos into an offenes, 
and was not being held under Chapter 
XIV of the Code, section 161 of -which 
has sincs been materially amended and, 
thérefore,the grounds on which the above 
ease was decided do nod strictly apply. In 
my opinion, the occasion was not absolutely 
privileged but was one of qualified privi- 


lege. The priaciple has baen thus stated 
by Lord O&mpbel, O. J., in Harrósen v. 
Bush (2) ;— : 


“A communication made bona fide upon any 


(1) 28 C. 794; 5 C. W. N. 804, 
(2) 25 L. J. Q. B. 25 a6 p. 23; 5 El. & Bl. 344; L Jur. 
(x. s )816; 3 W.R. 474,119 Eng. Rep. 509; 103 R.R. 5607, 
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subject-matter, in which the party communi- 
cating has an interest, or in reference to which 
he has a duty, is privileged, if made to a 
person having a corresponding interest or 
duty, although it contain criminatory matter, 
which, without this privilege, would be 
slanderous and actionable.” 

And again by Lindley, L.J., in. Stuaré v. 
Beil (8) ~~~ i 

“The reason for holding any ocoasion privi- 
leged is common convenience and welfare of 
society." 

There can be no doubt that if was the 
Police Officer's duty to ascertain the existence 
of any person whom it was necessary in 
the public interests to ‘require to furnish 
security under the Criminal Procedure Code, 
and equally it was defendants’ duty in the 
public interests to assist him by giving him 
information within their knowledge. I hold, 
therefore, that the occasion was one of 
qualified privilege. 

“ As soon as a Judge rules that the 
occasion is privileged, then, but not till 
then, it becomes material to inquire into the 
motives of the defendant and to ask whether 
he honestly believed in the truth of what he 
stated ” Odgers on Libel and Slander 
(5th Edition, 1911), page 251. 

It was laid down by Lord Esher, M.R. 
in Hebdilch v. McIlwaine (4) that :— 

"It is for the defendant to prove that the 
occasion was privileged. If the defendant 
does so, the burden of showing actual malice 
is east upon the plaintiff, but, unless the 
defendant does so, the plaintiff is not called 
upon to prove actual malice.” 

The following extracts from the work of 
the learned author quoted above [Odgers 
on Libel and Slander (5th Editition, 1911) 
pages 361, 363, 365] are also pertinent to the 
present case :— 

“The mere fact that the words are now 
proved” or admitted to be false is no evi- 
dence of malice, unless evidence be also 
given by the plaintiff to show that the 
defendant knew they were false atb the time 
of publication.” 

As regards answers to inquiries, he 
writes :— ’ 

"Bvery answer given by the defendant 

(3) (1891) 2 Q. B. D. 341 ab p. 346; 60 L.J. Q. 
B. 577 ; 64 L. T. 633, 89 W. B. 612. 

(4) (1894) 2 Q. B. D. 54 at p. 58; 68 L. J. Q. B. 
ot ; 9 R, 452; TO'L. T. 826; 42 W. R. 422 ; 68 J, P. 
JJ. 
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to any one who has an interest in the 
matter, and, therefore, a right to ask for 
the information, is privileged. But, of 
course, the defendant must honestly believe 
in the truth of the charge he makes ait 
the time be makes it. And this implies 
that he must-have some ground for the 
assertion; ib need not be a conclusive or 
convincing ground: but ne charge should ever 
be made recklessly and wantonly, even in 
confidence." 


As regards communications imputing 
crime or misconduct in others, he 
writes: — 


“Such accusations must always be made 
in the honest desire to promote the ends 
of justice, and not with any spiteful or 
malicious feeling against the person accused, 
nor with the purpose of obtaining any 
indirect advantage to the accuser. Nor 
should serious accusations be made reckless- 
ly or wantonly; they must always be 
warranted by some circumstances reasonable 
arousiug suspicion." 

Applying these principles to the present 
case, it lay upon the defendants to prove 
that the occasion was privileged. This 
they have done, and it was then for the 
plaintiff to establish malice on their part, 
and if he suceeeded it was still open 
to the defendants to shew that their 
statements were: true, or that they believed 
Certain evidence given for 
plaintiff does indeed indicate malice on the 
defendants’ part, but as there was no issue 
upon the point,it cannot be held that he 
had an opportunity of proving it: neither 
had defendants an opportunity of substantiat- 
ing their statements, or their grounds for 
making them. 

Under rule 25 of Order XLi, I frame 
the following issues and refer them for 
trial to the Court of first instance, which 
shall proceed to try them and return the 
evidence with ita findings thereon and the 
reasons therefor :— ; 

(1) Did Maung Po Thein or Moung Ba 
Yin make the alleged slanderous state- 
meuts to the Police Officer maliciously? 

(2) Are those statements true? 

(3) Had Maung Po Thin or Maung Ba 
Yin reasonable and}§probable grounds for 
making them? 
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` MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER 
No. 120 or 1912. 

Novembsr 28, 1913. 
Present: — Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 
ABDULLA SAHIB AND ANOTHER— 
P&TITIONERS—À PPELLANTS 
versus 


AHMED HUSSAIN SAHIB—(Oounter- 


PrTITIONER) — RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 39, ci. (1), 
O. XXI, r. 5— High Court transmitting its own decree 
to Oourt of District Munsif for execution on application 
of party —Jurisdiction— Value, 

Where a decree is sent to another Courl for exe- 
cution on the application of the decree-holder him. 
self, and not by the Court on its own motion, the 
question of competence by jurisdictional value of the 
Court to which the decree is sent does not arise. A 
decree for Rs. 2,500, passed by the High Court on 
its Original Side can be transmitted for execution to 
the Court of a District Munsif. 
^ Narasayya v. Venkata Krishnayya, 7 M. 397; Shan- 
muga Pillai v. Ramanthan Chetti, 17 M. 309; 4 M. L. 
J. 91; Syed Qulam Gause Shah Sahib v. Sunnt Lal 


Agarwala, 5 Ind. Cas. 155; 7 M. L. T. 132, referred to. 


Appeal against the order of the District 
Court of Chingleput, in Appeal Suit No. 612 
of 1911, preferred against that of the Court of 
the District Munsif of Conjeevaram, in Civil 
Miscellaneous Peticion No. 370 of 1911, in 
execution of Civil Suit No, 289 of 1909 on 
the file of the High Court, Madras. 

FACTS.—A. decree for Hs. 2,500 was 
passed by the High Court on the Original 


‘Side. It was, on the application of the decree- - 


holder, transmitted to the Court of District 
Munsif of Conjeevaram for execution. The 
judgment.debtor in execution was arrested 
and brought before the Court. He then 
applied for time to filea petition for in- 
solvency. He appealed against the order 
allowing execution to the District Court. 
That Court reversed the order on the ground 
that the High Court had no jarisdiction to 
transmit to the Court of Disiriob Munsif, a 
decree passed by it. The present appeal was 
against that order of the Distrivt Court, 


Mr. M. O. Parthasarathy Atyangar, (with 
him Mr. N. Viswenadha  Acyar), for the 
Appellant:— The lower Appellate Court failed 
to note the difference in wording between 
clauses (1) and (2) of section 39 of the Code 
of Civil Procedure. In clause (1) of section 
39 of the Code, the words “competent juris- 
diction” found in clause (2) are omitted. The 
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* 


effect of the omission is that when the ap- 
plication for transmission was made by the 


' deeree-holder himself, the Court can send it 


for execution to any Court irrespective of 
the pecuniary value of its jurisdiction, Rale 
5 of Order XXI applies to cases referred 
to in proviso (2) of section 39. 


The view taken in Gokul Kristo Ohunder v. 
Aukil Ohunder Chatterjee (1) was not fol- 
lowed in the Madras High Court [ Shanmuga 
Pillai v. Ramanathan Ohettt (2)]. In Shan- 
muga Pila v. Ramanathan Ohetti (2), the 
ruling of Gokul Kristo Chunder v. Aukil 
Ohunder Chatterjee (1) was referred to but 
was not approved. 


The cases reported as  Ylazorath Vzbulav 
Sayed Ghulam Ghouse Shah Sahib Kadiri v. 
Sunni Lal Agarwala (3) and Mahomed Sasi v. 
Maung Kin (4) also clearly support the Madras 
view. 


Navasayya v. Venkata Krishnayya (5) is a 
clear authority for the position that a Court 
can transmit the decree for execution to any 
Court irrespective of its pecuniary value, 


JJUDGMENT.—The learned District 
Judge refers to section 39 clause (2) of the 
Civil Procedure Code as supporting his view 
that the High Court could transfer its decree 
for execution only to a competent Court (that 
is, competent in respect of pecuniary juris. 
diction). But the learned District Judge 
has omiited to notice that section 39, clause 
(2), refers only to cases where a Court pags- 
ing a decree sends it “of its own motion” to 
a Subordinate Court for execution. Section 
39, clause (1), is the provision which is ap- 
plicable to the present case, the decree hav. 
ing been sent for execution to another Court 
on the application of the decree-holder, In 
respect of a decree so sent on application, the 
question of competence by Jurisdictional value 
of the Court to which the decree is gent 
does not arise [See XNarasayyx v. Venkata 


` Krishnayga (5) Shanmuga Fllai v. Ramanathan 


Ohetis (2) and Syed Qulam Gause Shah Sahib 
v. Sunni Lal Agarwala (3)]. 


We set aside the District Judge’s order jn 


(1) 16 C. 457. 

(2) 17 M. 309; 4 M. L. J. 9]. 

(3) 5 Ind. Cas. 166 ; 7 M. L. T. 122. 
(4) 12 Ind. cas. 27; 4 Bur. L. T. 224. 
(5) 7 M. 397. 
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appeal quashing the proceedings of the Dis- 
tricb Munsif, the said order having been 
based on the untenable ground that the Dis- 
trict Munsif had no jurisdiction to execute 
the decree, and we direct the District Judge 
to re-hear the appealbefore him having regard 
to the above observations. The respondent 
will pay tho appellant’s costs of this appeal. 
The other costs will be costs in the cause. 


Order set aside. 


CALCUTTA HIGH COURT. 
MrtecELLANEOUS CIVIL Aepean No. 80 or 1909. 
May 22, 1913. 

Present;—Mr. Justice N. Chatterjea and 
Mr. Justice Walmsley. 

Sri PROSAD NARAYAN SINGH 
AND ANXOTHE&— OBJECTOR — APPELLANT 
varsus 
DULHIN GENDA KOER —PTITIONER— 
RESPONDENT. 

Appeal — Application for Probate — Order refusing 
permission to oppose application for Probate —Locus 


standi. 
No appeal lies againsb an order refusing to allow a 


party to oppose an application for Probate on the 
ground that he has no Locus standi. 
Khettramoni Dasi v. Shyama Churn Kundu, 21 C. 
539, relied upon. 
Appeal against the order of the District 
Judge of Mozufferpur, dated the lst Decem- 


ber, 1908, 


Babu Golap Onandra  Sarkar, for the 
Appellant. 
Mr. S. P. Sinha (with him Babu Baldeo 


Narain Singh), for the Respondent. 

JUDGMENT.—4A preliminary objeetion, 
has been taken to the hearing of this appeal 
on the ground that no appeal lies againsb 
the order refusing to allow the appellants 
to oppose the application for Probate on the 
ground that they have no locus standi. The 
caso of Khettramont Das v. Shyama Ohurn 
Kundu (1) shows that there is no appeal 
. in guch a case. The appeal is, accordingly, 
dismissed with costs. We assess the hearing 
fea at two gold mohurs. 
Appeal dismissed. 
(1) 21 C. 539. 
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MADRAS HIGH OOURT. 
APPEAL AGAINST ORDER No. 93 or 1912. 
November 21, 1913. 

Present; —Mr. Justice Sadasiva Aiyar 
and Mr. Justice Spencer. 
KOPPURAVVURI SUBBARAYUDU AND 
ANOTRER—P ETITIONER- DEBTORS—A PPELLAN TS 

versus l 
Tue GUNTUR COTTON, JUTE AND 
PAPER MILLS Co. Lrp., GUNTUR AND 
orH&RS—CREDITORS No. 1 To 20 —RESPONDENTS. 


Insolvency proceedings — Petition intended to be abuse 
of process oj Qourt—Finding that assets exceed liabili-- 


ties necessary. . 

Before a Court can reject a petition in insolvency 
filed by the debtors, on the ground that it was mere- 
ly an attempt by them to have their estates managed 
by Court and is thus an abuse of the process of 
the Court, there must be & finding that the assets 
exceed liabilities on evidence before it, and that the 
debtors are in a position to pay up their debts out of 


their assets. | 
Ponnnuswamy Chetty v. Narayanaswami Chetty, 21 


Ind. Cas. 293; 14 M. L. T. 805, 25 M.L.J. 545, followed. 

Preonath Roy v. Nibaran Ohandra, 15 Ind. Cas. 870; 
15 C. L. J. 631, followed. 

Civil Miscellaneous Appeal from the order 
of the District Court of Guréur, in Insolvency 
Petition No. 7 of 1911, dated the 29th of 
January 1912. 

Mr. V. Ramdoss, for the Appellant. 

Mr. P. Nagabhushanim (with him Mr. T. 
Ramachandra Rao), for the Respondents, 


JUDGMENT.—The reasons given by the 
learned District Judge for dismissing the 
appellants to adjudicate 
them as insolvents are not as full and clear 
as might be expected. 

Taking the petition as 2 whole, the 
assets, though of the nominal value of 
Rs. 7,128 3 0, are alleged by the petitioners 
to be really worth only Rs. 4,593, whereas 
the liabilities are 6,652 and odd Rupees. 


In was held, in Ponnuswamy Ohetty v. 
Narayanaswam Ohetty(1), that theallegations 
in the petition ought to be ordinarily accept- 
ed by the Court, unless there is reason to 
suspect that the debtor is trying to abuse 
the process of the Court while really able to 
pay up whelly his debts by means of assets 
which are or can be easily and within a 
reasonable time converted into liquid assets. 

In the present case, the learned District 
Judge had practically no materials before 


(1) 21 Ind. Cas. 993; 14 M. L, T. 305; 25 M. L.J. 
545. 


Vot, XXII] 
“SHANKARA RAJA V. SRIRAMA DEGIKACHARIAR., 


him on which he could have properly arrived 
at the conclusion that the assets were really 
worth more than the liabilities. The District 
Judge does not, again, state definitely that 
the petition was filed with the bad inten- 
tion of having the  pobitioners’ affaira 
managed through the Court when the 
petitioners were really able to pay up their 
debts easily out of their assets, ' 

We think that the order of the learned 
Jadge cannot be supported on the record 
as it stands. We set it aside and send back 
the case for fresh disposal. The. petitioners 
and the creditors will be given an oppor- 
tunity to adduce evidence on the question 
whether the approximate real value of the 
assats is greater thau the liabilities, and 
whether the petition is intended as an 
abuse of the provisions of the Insolvency 
Act, to enable the debtors to have their 
affairs settled through Court when they are 
really able to pay up their debts in full 
with ordinary deligence out of their assets, 
[See Preonath Roy v. Nibaran Ohandra (2) ]. 

The costs incurred hitherto will be costs 
in the cause. 


Oase sent back, 
(2) 15 Ind. Cas. 870; 15 O. L. J. 631. 





MADRAS HIGH COURT. 
APPEAL AGAINST? ORDER No. 281 or 1912, 
November 26, 1913 
Present: —M.r. Justice Sadasiva Atyar and 


Mr. Justice Spencer. 
SHANKARA RAJA (DESCRIBED AS 


RAJALINGA NAICKEN tn THE DECREE)— : 


DEFENDANT—AÀPPELLANT 
versus 


SRIRAMA DESIKACHARIAR—Puarntive | 


-—— RESPONDENT. 

Pleader and client —Vakalat to enecute decree gives 
implied authority to receive from judgment-debtor 
money out of Court —Entry of satisfaction to extent 
of money received. 

A power given to a Vakil to execute a deorea 
includes impliedly a power to receive from tha 
judgment-debtor money outside the Court. An 
order of the Court recording satisfaction of the dec. 
ree to the extent of the amount received by the 
Vakil is, therefore, legal and proper. 

Palaniappu Chettiar v. Arunachelam Chettiar, 17 Ind. 
Cas. 139; 12 M. L. T. 528; (1912) M. W. N. 1204; 
23 M. L. J. 595, followed. 


Appeal against the order ofthe District 
Gourt of Chingleput, ia Execution Petition 
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No, 14 of 1912, in Original S216 No. 32 of 
1912. | 

Mr. V. Batnasomanadhan, for the Appel. 
lant. 

Mr. N. Vzswanadha Atar, for the Respond- 
ent, 

JUDGMENT. —We think that the powar 
of the Vakil to execute the decree on.behalf 
of his elient implies a power to receive 
money from the judement-debtor outside the 
Court on behalf of his client. The dictum in 
Palaniappa Chettiar v. Arunachelam Ohetiiar 
(1) that a power to execute & decree implies 
even a power to realise the amount of the 
decree by an assignment of the decree sup- 
ports the above view. 

The specific provision in the vakalat that 
the Vakileould draw from Court moneys 
which are realized in execution does not 
necessarily negative the powerofthe Vakil 
empowered to execute.a decree to receive tho 
money on his client's behalf outside tho 
Court from the judgment-debtor. Reliance 
is placed by the appellant’s Counsel on Rule 
138 of the Civil Rules of Practice. In that 
rule, the phrase ‘payment ont of Court” does 
not mean payment of money due by and iu the 
hands of one person to and into the hands of 
another person outside of Court, but it means 
payment of money which is in the deposit of 
the Court to another person so as to take it 
out of the Gourt deposit. Further, Rule 138 
merely prohibits the Court from empowering 
a party's Vakil from receiving money de- 
posited in Court in favour of that party 
unless the vakalat empowers the Vakil to 
draw such money. [Itis to enable Vakils to 
draw such deposited moneys that vakalats 
contain the provision enabling the Vakils 
to draw such moneys and not for the pur- 
pose of indicating that, even when a Vakil 
is authorized to act in execution proceedings, 
he bas not got the power to receive on his 
client’s behalf moneys paid to him by the 
judgment-debtor in satisfaction of the decree. 
Moneys so paid to the satisfaction of the 
authorized Vakil are paid to the satisfaction 
of the deeree-holder client. 


We, therefore, hold that the lower Court’s 
order recording part satisfaction to the ex- 
tent of the amount of Rs. 45 paid to the 
appellant’s Vakil by tbe judgment-debtor 


(1) 17 Ind. Cas. 139; 12 M. L. T. 528; (1912) 4 
W. N. 1204; 23 M. L. J. 595. 
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was correct. In tbis view, it is unnecessary 
to consider the effect of the razznamah pəti- 
tion filed by the appellant and his Vakil in 
the suit brought by the Yakil. 
The appeal is, therefore, dismissed with 
costs. 
Appeal dismissed. 


MADRAS HIGH COURT. 
RzarERRED Case No. 6 or 1900, 
May 4, 1900. 

Present: —Mr. Justico Sheppard and 
Mr. Justice Boddam. 

N. SUBRAMANIAM, ADMINISTRATOR- 
GENERAL anp OFFICIAL TRUSTEE arp 
PRACTISING BARRISTER cr THE 
MADRAS HIGH COURT— AFPELLANT 
versus 
THe PRESIDENT, MUNICIPAL COM. 
MISSION, CITY or MADRAS— 
RESPONDENT, 

Madras Municipal Act (£ of 1884)—Profession tax 
—Test— Liability of gross or net income, 
In assessing a person to professional tax, his net 


income and not the gross income should be con- 
sidered. 


Case stated under section 193, Act I of 
1884, by the Presidency Magistrates, Black 
Town, Madras, in Calendar Case No, 3685 of 
1900. 

FACTS appear from the following order 
of the Presidency Magistrate :— 

Mr. N. Subramaniam is practising Bar- 
rister of the Madras High Court. He also 
holds the office of Administrator. General and 
of Official Trustee. Hia income from ali sources 
is Rs. 8,166-5-7 gross and Rs. 2,505.14.9 
net per mensem. 

Mr. Subramaniam has been assessed to 
profession tax under the Madras Munici- 
pal Act. He has been placed in class I of 
Schedule A. His contention is that he 
should have been placed in class II of the 
said schedule. At the hearing of this appeal 
Mr. Short contended on appellant’s behalf 
that as Mr. Subramaniam’s net income 
exceeds Rs. 2,000 but is less than Rs. 3,000 
per mensem, he ought to be 
‘class I1 of Schednle A. Mr. Short alleges 
that Mr. Subramaniam has been assessed 
on his gross income of Hs 8,166-5-7 a 


placed in ` 


month. He says that net income is the 
proper basis of taxation. In our opinion 
it is not necessary to say whether gross 
or net income is to be considered. A re- 
ference to Schedule A of the Madras Mani- 
cipal Act shows that the money limits 
therein contained refer to certain com: 
panies and to persons holding any office or 
appointment, public or private, (not being 
a military profession or calling) or em- 
ployed in any capacity and who draws a fixed 
salary. 

A person drawing a salary of Rs. 5,000 
a month has to pay a tax of Rs. 850 (vide 
division B of Schedule A). But the highest 
profession tax payable by a practising 
Barrister is only Rs. 250, It seems clear 
that the Act makesa distirction between 
those drawing fixed salaries and the other: 
persons (including practising Barristers) 
mentioned in Schedule A. It appears to us 
that the President, Madras Municipal Com- 
mission, in assessing practising Barristers, 
is not bound to adbere to the money limits 
given in respect of persons having fixed 
salaries. He has to place them in such 
class of the schedule as he considers rea- 
sonable and proper. He has placed Mr. 
Subramaniam in the very highest class that - 
it ig possible to place a practising Barrister. 
The only point for us to consider is whether 
the President has exercised a proper 
discretion in sọ placing the appellant. 
We are of opinion that the classification is 
correct. . 

Mr. Subramaniam, as we gather from a 
list of “Advocates of the Madras High 
Court", is almost the senior of the practising 
Barristers in that Court. His admitted 
income is about Ks. 30,000 a year nett, 
We think he is rigbtly classed as one’ of 
the leading Advocates in Madras and that 
he is, therefore, rightly placed in class I of 
Schedule A. This appeal is dismissed and 
assessment of Rs. 250 is cenfirmed.”’ 

Sir V. Bashyam Iyengar, for the Appel. 
lant. 

Mr. K. Brown, for the Respondent. 

JUDGMENT.—On the first question re- 
ferred, we follow the decision of the Court 
i 0. V. Sundaram Sastry v. President 
of the Municipal Commission, Madras (1), 


T 


. (1) 22 Ind, Cas. 287; (1913) M. W. N, 932. 
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The mention of income in section 110 of the 
Act lends support to that decision. We 
answer the first question in the affirmative, 
As to the second question, we are of opinion 
that itis the net income which should: be 
considered. 





MADRAS HIGH COURT. 

Letters Parent ÁPPBAL No. 45 or 1913. 

December 2, 1913. 
Present: —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 
DEVATA SRI RAMAMURTHI AND OTHERS 
— ÀPPELLANTS | 

. versus 

SRI KUNCHUVARTHY VENKATA 
SITARAMAOHANDRA ROW GARU AND 

ANOTHER— RESFONDENTS. 

Civil Procedure Codé (Act V of 1908), s. 115 —Specfic 
Relief Act (I of 1877), s. 9—Question of title involved 
— Proper remedy —Swit dismissed —Revision, 

Where a suit instituted under section 9 of the 
Specific Relief Act has been dismissed on the ground 
that the trial involved a decision on a question of 
title to the site, interference under section 115 of the 
Code of Civil Procedure is uncalled for, as the ag- 
grieved party has a more effective remedy by a suit 
to get rid of the summary decision. 

In a suit under section 9 of the Specific Relief Act, 
the Court must confine itself to the question whether 
the plaintiff was in actual peaceable possession and was 
forcibly dispossessed within six months before snit, 

Appeal, under section 15 of the Letters 
Patent, against the judgment and order of 
the Hon’ble Mr. Justice Sankaran Nair, in 
Civil Revision Petition No. 402 of 1912, 
revising the decree of the Courtof the District 
Munsif of Rajahmundry, in Original Suit 
No. 925 of 1910. 

FACTS.—The suit, was by two worshippers 
to recover possession of a Bhajana Mantapam 
under section 9 of the Specific Relief Act. 
The first Court, following Padmanabha 


Ohettiar v. Williams (1), held that the plaint- ` 
: iffs have no right to maintain: the suit and 


dismissed it. On revision, His Lordship 
Sankaran Nair, J., held that the District 
Munsif had merely a right to. decide in 
whose possession the Mantapam was and 
accordingly reversed his order and sent the 
case back for re-trial. Against that order of 
the Judge, the present Letters Patent Appeal 
was filed. 


(1) 29 M. 239; 10 M, L. J, 10, 


Mr. B. Narasimha Rao, for the Appellant. 
Mr. G. Venkataramiah, for the Respondents, 


JUDGMENT.—In Rudrappa v. Narasing 
Rao (2), it was held that, when a Subordi- 
nate Judgeina suit under section 9 of the 
Specific Relief Act tried a wrong issue in- 
stead of the right issue, there was a material 
irregularity by the Subordinate Judge in the 
exercise of his jurisdiction” and that an ap- 
plication under section 622 would lie to the 
High Court, 

If we arrive at the conclusion in this case, 
(with the learned Judge from whose decision 
this Letters Patent Appeal has arisen), 

(a) that the District Munsif tried and 
decided a wrong issue; and if we further 
hold [with the Judges who decided Rudrappa 
v. Narasing Rao (2)], 

(b) that the dismissal of the suit on the 
decision of a wrong issue is a material 
irregularity in the exercise of jurisdiction 

“and, lastly, if we hold (c) that tkis is a fit 
case fe exercising tba High Court’s d sere. 
tionary power to interfere under sectior 115, 
Civil Procedure Code, then, this appeal under 
the Letters Patent against the decision of the 
learned Judge of this Court (which set aside 
the Munsif’s decision) will have to be dis» 
missed. But if, however, even one of these 
three conditions is not fulfilled, the Dis- 
trict Munsif’s decision will have to be re- 
stored. 


We are not prepared to differ from the 
view of the learned Judge of this Court that 
the District Munsif placed before himself the 


-wrong issue for decision, namely, whether the 


Bhaktas, on whose behalf the suit was 
brought in the Munsif’s Court, under sec- 
tion 9 of the Spesific Relief Act, had or had 
not the legal right to claim possession. He 
ought (as pointed out by our learned brother) 
to have confined himself to the question 
whether they were in actual peaceable posses- 
sionand were forcibly dispossessed within 
six months before suit. 

As regards tke second question, the case of 
Rudrappa v. Narasing Rao (2) is, undoubted- 
ly, in the respondents’ favour. There has 
been, however, wide divergence of view on the 
question whether any particular error com- 
mitted by a lower Court in deciding a case will 
come under any of the clauses (a), (b) and 


(2 ) 29 B. 213; Bom. L, R. 12. 
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(c) of section 115, Civil Procedure Code, or 
whether that error was merely a wrong view 
of & legal question leading to & wrong deci- 
sion which cannot justify interference under 
section 115. We do not, therefore, think it 
necessary to pronounce a final opinion in this 
case whether Rudrappa v. Narasing Rao 
(2) was rightly decided as the decision of 
the present appeal can be based on the third 
question formulated by us. [See as to the 
wide divergence of judicial opinion, the 
authorities, most of which are collected in 
the referring judgments of the Divisional 
Bench and the final judgment of the Full 
Bench -ina the case of Vuppuluri Atchayya 
v, Sir Kanchumarti Venkata | Seeíarama 
Ohandra Rao (8). See also Civil Revision 
Petition ` No. 68 of 1912, in which 
Sankaran Nair, J., refused to interfere with 
a patently wrong order of the lower Oourt 
refusing to allow the amendment of `a plaint, 
thelearned Judge having evidently been of 
opinion that that error was nob an error 
affecting the Court/s jurisdiction and cannot 
come under the phrase “acting in the exercise 
of jurisdiction with material irregularity" |. 
Coming to that third and last question, 
the majority of the decisions of this Court 
under section 115 have settled the definite 
practice of this Court not to interfere under 
section 115, (old section 622), Civil Procedure 
Code, (except in very rare and exceptional 
cases), where the person aggrieved by a 
decision against which no appeal lies has got 
an equally effective remedy provided by the 
law to get rid of the summary decision or to 
obtain the relief refused to him by the 
summary decision. We need refer only to 
Ohidambaram Ohetly v. Nagappa Chetty (4) 
and to a very recent case of Penumarti 
Vasantarayudu v. Reddy Subbamma (5), which 
we decided only & week ago and in which we 
referred to and followed the above settled 
practice. The practice of the Court is the 
law of the Court. In the present case, the 
plaintifis had their remedy by a regular 
suit to establish the right of the Bhaktas 
to the use ofthe plaint premises and the 
Ist plaintiff alone Gf he is the trustee 
as alleged by him) could recover posses- 
sion of the property by a regular soit. 


(4) 16 Ind. Cas. 820; 24 M. L. J. 73. 
(5) 22 Ind, Cas. 39; 14 M. L. T. 588. 
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- The cases of Rumtishea Das v, Jat Kishan Das 


(6) and Jwala v. Ganga Prasid (7), are 
clear authorities for the proposition and it is 
not advisable to interfere under section 115, 
Civil Procedure Code, in favour of a person 
who has lost his suit brought under section 9, 
Specific Relief Act, and his proper course 
is to pursue his remedy by a regular suit. 
We, therefore, set aside the order of the 
learned . Judge of this Court and restore the 
Munsif’s decision. The parties will bear 
their respective costs in this Court. 
Order set aside. 


(6) 11 Ind. Cas. 814; 8 A. L. J. 791; 33 A. 647. 
(7) 30 A. 3831; 5 A. L. J. 297; A. W. N. (1908) 142. 


CALCUTTA HIGH COURT. 

Sgcoxp Civit Appear No. 2909 or 1910. 
February 26, 1913. 

Present: — Justice Sir Ashutosh Mookerjeo, 

Kr., and Mr. Justica Beachoroft. 
BARHAMDEO SINGH—Puatnrirs — 

APPELLANT 
versus e 

RAM NARAIN SINGH-—D&FPENDANT— 


APPELLANT. 

Sale certificate, meaning of ~What property passes 
at sale—Court how to determine--What was actually 
offered for sale und bid for, mized question of jac and 
law—Hvidence, whether may be given to contradict 
terms of sale certificate--Huidence whether admissible 
and when, to interpret terms of sale certificate. 

If a question arises as to the meaning of a sale cer- 
tificate, that is to say, if there is a controversy as to 
the property which has passed at the sale, the Court 
is entitled to determine the question with reference 
to the whole proceeding. 

Abdul Aziz Rhan v. Appayasami Naicker, 27 M. 131; 
31 I. A. 1, 8 C. W. N. 186;6 Bom. L. R. 7, relied upon. 

But the vital point to determine is not merely 
what the decree-holder intended to put up to sale, 
but also what the bidders understood was offered 
for sale. 

Moula Buksh y, Kuruck Lall,7 W. RB. 245, relied 
upon. 

The test is, what, did the Court intend to sell and 
what did the purchaser understand he bought. 

Pettachi v. Chinnatambiar, 10 M. 241 at p. 248; 14 
T. A. 84, Balwant v. Hirachund, 27 B. 3384, 6. Bom. L. 
R. 217 and Tara Lal v. Sarobar, 27 C. 407; 27 I. A. 33; 
4 C. W. N. 538, referred to. 

What was actually offered for sale and bid for, is a 
mixed question of fact and law, to be determined 
upon a construction of the sale proceedings in the 
case. 
Evidence caunob be given to contradict the terms 
of a sale certificate, though evidence may be ad- 
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missible to interpret its terms where they are ambi. 
guous and stand in need of explanation. 

Lalla Bissessur Dyal v. Doolar Ohand, 22 W. R. 181, 
relied upon. 


Appeal from the decree of the District 
Judge of Bhagalpore, dated June 29th, 1910, 
reversing that of the Sub-Judge of Mongbyr, 
dated July 26th 1909. 

Babus Mohendra Nath Roy and Karunamoy 
Bose, for the Appellant. 

Babu Biraj Mohan Majumdar, for the Re- 
spondent. 

JUDGMENT.—This is an appeal on 
behalf of the plaintiffs in a suit for declara- 
tion of title to immoveable property and for 
recovery of possession thereof. The plaintiffs 
found their claim ona purchase at a sale. 
held on the 26th November 1906, in execution 
of a decree on a mortgage executed in their 
favour on the 31st December 1899. The 
substantial question in controversy between 
the parties relates to the property which has 
vested in the appellants by virtue of that 
sale. The sale certificate, which was granted 
on the 3rd Jaly 1907, is in these terms: 

“The proprietary right of the judgment- 
debtors, to wit, 2-annas puccz share oat of 4 
annas ll gundas 3 cowries 3 krantis puce 
share of the entire 16-annas pucca Bbare of 
Mauza  Bhagwaopore Bausi, original with 
dependency, together with all dependent 
mouza appertaining to the said taluka and all 
the zemindary rights and kamat ete. lands 
Pergana Mulki, Thana  Teghra, Distriat 
Monghyr the tewzi number whereof is 810 and 
Sadar jama payable for which is Rs. 262 8, 
the annual income of which is Hs. 150 and 
the estimated value whereof is Rs. 1,500 
the sale whereof concluded in the name of 
the decree-holders purchasers who offered a 
bid for Rs. 2,006." 


The plain meaning of this deseription, if 
the words used are interpreted in their 
natural sense, is not difficult to ascertain. 
The property sold is a -annas pucci 
share of Mouza Bhagwanpore Bansi, original 
with dependency together with the same 
ahare of all the dependent mouzas ap- 
pertaining to the said fileta, that is, Taluk 
Bhagwanpore. Bat the appellants contend 
that the property they have purchased is a 
- two annas share of theentire Tuluk Bhagwan- 
pore. In order to establish this contention, 
they invite the Court to examine the 
description of the property given by way of 
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security. Now it may ba conceded that the 
description given in the mortgage-bond is 
sufficient to cover a bwo annas share of Taluk 
Bhagwanpore. But when we look to the 
subsequent proceedings, that is, the proceed- 
ings instituted for the enforcement of the 
security, we find that the property is 
not described in precisely the same terms as 
in the security bond. The plaint in the 
mortgage suit has not been produced; we 
have before us, however, the specification of 
the mortgaged property as given in the 
mortgage-decree and it may be fairly assumed 
that this specification was taken from the 
description annexed to the plaint. The pro- 
perty is described in the decree in these 
terms: | 

"Two annas puccz share out of 4 annas 11 
gundas 3 cowries 3 krants pucca shara of the 


entire 16-annas pucca share of  Mouzai 
Bhagwaupore Bansi, original with de- 
“pendency, together with all the mouzas 


appertaining to the said taluka.” 


It is worthy of note that inslead of the 
expression Tuluka Bhagwanpore, we find used 
the phrase Mouza Bhagwanpore. But it 
need not ba dispated that, inspite of this 
alteration, the description as a whole has 
the same effect as the description in the 
mortgage-bond. When, however, we examine 
the application for execution of the decree, 
we find that the property is described in a 
different way. The -description there is, 

Mouza Bhagwanpore Bansi, original with 
dependency, together with all the dependent 
mouzas appertaining to the said faluka.” 
It wil be noticed upon a comparison of this 
description with that given in the mortgage- 
bond, that instead of ‘taluka’ we have ‘mouse’ 
Bhagwanpore, and instead of the comprehen- 
sive expression the mousus appertaining to 
the said taluka,” we hava a restricted descrip- 
tion, ‘the dependent mouzahs appertaining 
to the said taluka.’ There is norcom for con- 
troversy that the effect of this description ig 
to restrict the extent of interest to be ad- 
vertised for sale. It has been strenuously 
argued, however, on behalf of the appellants 
that the Court ought to eonsider the entire 
proceeding and endeavour to ascertain the 
intention of the parties. In support of this 
proposition reliance has been placed upon 
the cases of Moula Buksh v. Kuruck Lall (1), 


(1) 7 W. R. 245 
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William Bruce Manson v. Golam Kebria (2) 
aud Taranath Ohuckerbuity v. Joy Soondures 
Dabee (3). Bat these cases do not establish 
the broad proposition of law formulated by 
the appellants. No doubt, as pointed out 
by their Lordships of the Judicial Committee 
in Abdul Aziz Khan v. Appayasamt Naicker 
(4), if a question arises as to the meaning of 
the sale certificate, in other words, if there 
is & controversy as to the property which has 
passed, the Court is entitled to determine 
the question with reference to the whole 
proceeding. But, as was pointed out by Mr. 
Justice Norman in Moula Buksh v. Kuruck 
Lall (1), the vital point to determine is nob 
merely what the decree-holder intended to 
put up to sale but also what the bidders 
understood was offered for sale. In other 
words, as observed by Lord Watson in the 
course of argument in the case of Pettach: v. 
Ohinnatambiar (5), the test is, what did the 
Court intend to sell and what did the pur- 
chaser understand he bought. [See also 
Balwant v. Hirachand (6), Tara Lal v. Sarobar 
(7)] What was actually offered for sale and 
bid for, is thus a mixed question of faci and 
law, to be determined upon a construction 
of the sale proceedings in the case. Now 
in the case before us, ib is indisputable 
that an intending bidder, looking at the 
description in the sale proclamation, would 
infer, not that the entire taluk bat only 
Mouza Bhagwanpore Bansi, asi and dukhli, 
together with the dependent mouzas in Taluk 
Bhagwanpore, was offered for sale. As was 
pointed ont by this Court in Lalla Bissessur 
Dyal v. Doolar Chand (8), evidence cannot be 
given to contradict the terms of a sale certif- 
cate, though evidence may be admissible to 
interpret the terms of a sale certificate whera 
they are ambiguous and stand in need of ex- 
planation. But what the appellants seek to 
do here is to contradieb the terms of the 
sale certificate. The learned Vakilfor the 
appellants hasin effect contended that the 
appellants ought not to be punished for an 
unintentional error on their part. We 


must, however, also consider the position of. 


(2) 15 W. R. 490. 
(3) 21 W. R. 93. 
(4) 27 M.131; 31 LA. 1; 8 C. W.N. 188; 6 Bom. L.R. 7. 
(9) 10 M. 241 at p. 248; 141. A. 84. 

. (6) 27 B. 334; 5 Bom. L. R. 217. 
(7) 27 C. 497; 271. A. 33, 40. W. N. 633. 
(8) 22 W. R. 181. 
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the defendants. They were entitled to have 
their property propeily described for the 
purposes of the sale. The proceedings before 
the Revenue Authorities further show that 
the income of the dukhiz villages, if the asli 
villages sre excluded, would make the price 
actually paid by the decree-holders fair value 
for the property. Ifthe decree holders were 
now permitted to turn round and success- 
fally claim the asl: villages as well, although 
they were not mentioned in the sale pros 
clamation, the Court would practically assist 
the perpetration of a gross fraud on the 
jadgment-debtors. In our opinion, the sale. 
certificate has been correctly interpreted by 
the District Judge. 

The question now arises, what is the right 
course, in this view, which should be adopted 
in this litigation, There is, no doubt, that 
the plaintiffs have througnout endeavoured 
to secure either the whols or nothing, they 
have not adopted a middle course, The 
result has been that thare 1s no evidence on 
the record to show | what ine duthlz villages 
are and we are no5 in à position to make a 
decree for possession’ in their favour even 
with regard to such villages. The learned 
Vakil for the appollants, however, has 
suggested thatif the present suit is dismissed, 
the title of the plaintiffs may be practically 
extingaished as recourse to a fresh litigation 
may not be open to them. Under these 
circumstances, we think that the right 
course to adopt is to affirm the view of the 
District Judge as to the true meaning and 
effect of the sale certificate, but to allow 
the appeal and remit the case to the Court 
of first instance to enable that Court to 
determine, upon evidence to be adduced by 
the parbies the properties, to which the plaint- 
iffs are legitimately entitled in the view 
we take. There will be & declaration in the 
decree of this Court to the effect that upon 
a true interpretation of the sale certificate the 
plaintiffs are entitled to two-annas pucca 
share out of 4 annas 1l gundas 3 cowries 
3 krants pucca share of Mouza Bhagwanpore 
Bansi, original with dependency and also a 
two-annas share of all the dukhli mousahs 
appertaining to Taluk Bhagwanpore, .that 
is, mouzas which are purely dukhU, excluding 
such mouszhs ag may be both asl? aud duthli. 
The burden of proof will lie upon the plain» 
tiffs to establish where these duthiz villages 
lie. If the plaintiffs are able to satisfy the 
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‘Court that there are such purely dukhiz 
villages and that their situation can be 
identified, & deoree will ultimately be made 
in their favour for such villages. 

The decree of this Court is made condi: 


tional on payment of all costs of this. 


litigation by the appellants to the respond- 
ents, the amount whereof will be specified in 
the decree. Such costs must be deposited 
in the Court of first instance within one 
month of the arrival of the record there. If 
the .costs are not so paid, the suit will stand 
dismissed with costs in all the Courts. 
Order reversed conditionally, 


had 





MADRAS HIGH COURT. 
APPEAL AGAINST ÁPEPELLATE Orper No 4 or 
1913. 
December 15, 1918. 
Present: — Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 

DOKI KHODALO PATRO alzas MONI 
PATRO AND oTHERS— COUNTER- PETITIONERS— 
APPELLANTS 
VErsus 


LINGARAPI VIDYA BUSHANO— 


PETITIONER— RESPONDENT. 

Limitation—Redemption suit—Tranafer of Property 
Act (IV of 1882), s. 92--Final decree for redemption 
—Civil Procedure Code (Act V of 1908), O. XXXIV, 
rr. 7, 8—Application Jor final decree — Period of limita- 
tion—Three years from date of amendment. 

A final decree for redemption was passed under 
section 92 of the Transfer of Property Act. The 
date fixed for payment of the money as finally 
amended in appeal was 20th October 1909. In 
November 1911, the plaintiff! made an application 
for a nel decree under Order XXXIV, rule 8, for 
the passing of a final decree: 

Held, that the application was not time-barred. 

. There is no period of limitation provided for the 
passing of a final decree ina suit for redemption 
the passing of such a decree being the duty of the 
Court. 

An application for execution ot a decreé filed 
within three years from the date of its amendment 
is within time. 

Per Sadasiva Atyar, J.— Obiter dictum. 

No application for a final decree can be made 
under Order XXXIV, rules 7 and 8, ofthe Code of 
Civil Procedure, in a case where a final decree for 
redemption was passed under section 92 of the 
"raster of Property Act. 


Appeal against the order of the District 
Court of Ganjam in Appeal Suit No. 134 of 


1912, preferred against the order of the Dis. 
trict Munsif of Aska, in Miscellaneous Petition 


No. 5073 of 1911,in Original Suit No. 180 
of 1905. 

Mr. P. Nagabushanam, for the Appellant. 

Mr. 0. S. Venkata Chariar, for the Respond. 
ent. 

JUDGMENT.. 

Sapasiva Arar, J.—A final decree for 
redemption was passed under the now re- 
pealed section 92 of the Transfer of Pro- 
perty Act before the new Civil Procedure 
Code came into force. A decree passed under 
Order XXXIV, rule 7, of the new Civil Pro- 
cedure Code, though the rule is in thé same 
terms as section 92 of Act IV of 1882, treats 
the decree passed under that rule as only a 
preliminary decree to be followed by a final 
decree under Order XX XIV, rule 8. 

The plaintiff got a decree for redemption 
under section 92 of Act IV of 1882 in 1905. 
That was a decree which he was entitled to 
execute within three years from the date 
(20th October 1909) fixed in the decree as 
finally amended in appeal (20th September 
1909). 

Instead of applying for execution, that is, 
for the issue of a process of delivery of the 
mortgaged property, the plaintiff treated the 
final decree which he got in 1905 as if it was 
only a preliminary decree passed under 
Order 3XXIV,rule 7, and he applied in 
November 1911 for the passing ofa final 
decree for delivery of possession under Order 
XXXIV, rule 8, of the new Code. He can 
have such a final decree only if a preliminary 
decree had been passed under Order XXXIV, 
rule 7, cf the new Code. The old decree of 
1905 was not such a decree and hence it is 
very doubtful if this application for a final 
decree under the new Code should not have 
been dismissed as superfluous. But the 
objection that the plaintiff applied for a 
superfluous decree has not been taken in the 
memorandum of second appeal and as the 
appellant has no meritson his side, I do 
not think that we should allow him to take it. 

The only ground on which the application 
is attacked, vamely, that it is barred, is 
useless as there is no period of limitation 
provided for the passing of a final decree in 
a suit the passing of such a final decree being 
the duty of the Court. 

The appeal is dismissed with costs, 

SPENCER, J.—It is contended that the 
plaintiffs application presented on 2nd 
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November 1911 was out of time as not being 

within three years of 18th January 1906, 
when the regular appeal against the original 
Court's decree was decided. 

The plaintiff obtained a decrae on 5th 
September 1905 for redemption of his lands 
usufruetuarily mortgaged. There was no? 
only an appeal against this decree bat also 
an appeal against an order allowing an 
. extension of time for making payment s9 
that the rights of the parties with regard to 
the matters in controversy iu the suit were 
not conclusively determined till 20th Sep- 
tember 1909. Whether Article 181 or 
Article 182 of the Limitation Act be appli- 
cable in this case, the plaintiff’s present ap- 
plication is within three years of his right to 
apply accruing (assuming that it was under 
section 93 cf the Transfer of Property Act 
necessary to make an application of this 
. gort) and it is also under Article 182 claasa 
4, within three years of the amendment of the 
decree. 

.In defendant’s counter-petition in the 
District Munaif’s Court, the objection was 
taken that the petition was nob maiutain- 
able. 

Assuming thatthe Transfer of Property 
Act did not make it necessary for 4 plaintiff 
to apply for a final decree in a suit for 
redemption, this poirt has not been taken 
in the appellant’s second appeal memorandum 
to this Court and, therefore, I do not find 
any necessity to deal with it. 

The appeal is dismissed with costs. 

: Appeal dismissed. 


BOMBAY HIGH COURT. 
SEGIND Civit ApPPBAL No. 533 or 1919. 
September 9, 1913. 
Present: —Mr. Justice Heaton and 
Mr. Justice Shah. 
CHATRU ABAJI PATIL —DerFENDANT— 
APPELLANT 
` versus 
KONDAJI VITEIL PATIL —PratiNTIEF — 


] RESPONDENT. 

Cil Procedure Code (Act XIV of 1882), s. 2574 — 
Agreement to pay decretal amount by instalments — 
Stipulation to pay interest in default —Dekkhan Agri- 
eulturists’ Relief Act (XVI? of 1879), s. 13 (5). 
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An agreement to pay interest on a decretal debt 
made without the sanction of the Court, is void under 
paragraph 2 of section 257A of the Civil Procedare | 


‘Code, 1882. 


When the primary and main agreement is to pay 
a sum of money which is not in excess of the decretal 
amount, and if is only on failure ġo fulfil this agree- 
ment that any interest is to be charged, the pro- 
vision to pay interest is nota part of the agree- 
ment forthe satisfaction of the decretal debt. There- 
fore, although the agreement to pay interest is void, 
the primary and main agreement is not void, 


Second appeal against the decision of the 
Additional Firat Class Subordinate Judge, 
A. P., at Nasik, in Appeal No. 509 of 1911, 
confirming the decree passed by the Sabor- 


-dinate Jadge, Malegaon, in Civil Suit No. 676 


of 1910. 

Mr. V. N. Bhandarkar (with him Mr. 4. Q. 
Desai), for the Appellant. 

Mr. Dhirajlal K, Thakore, (with him Mr, 
K. H. Keltar), for the Respondent. i 

JUDGMENT., 

Heaton, J.—Thisisacase under the Dekkhan 
Agriculturists’ Relief Act and it involves the. 
construction of the terms of section 92574 
of old Civil Procedure Code. The mortgage- 
bond, with which we are concerned, as found 
by the Courts below, is for the payment of 
Rs. 900. Ofthis Rs. 889-12 was on account 
of a decretal debi and Rs. 1040 was for 
fresh consideration, and the agreement was 
not made with the sanction of the Court. 
Therefore, if it offends against the provisions 
of section 257A, it is void. 

Both the lower Courts have found this 
agreement is not void. The words of the 
agreement itself are these: —‘‘Altogether 
Ra. 900, as mentioned above, I shall pay off 
all the money at the stated period in nine 
years from the aforesaid date. Theinstalments 
shall be paid every year by me. In -case of 
default in payment of the instalments, I shall 
pay interest at the rate of l} par gant. a 
month,” 

The,decree made no provision as to payment 
of interest, and, therefore, if the mortgaga- 
bond isin fact an agreement to pay the 
decretal debi with interest, it does offend 
against the provisions of seclion 2574. Had 
there been no authorities bearing on the 
meaning of section 257A, I should be dispqsed 
to go contrary to the views expressed by tho 
lower Courts here; but there is au &uthority 
and that is the case of Bhagchand v. Radha- 


kis n. Mohanlal(1), as explaired in the case of 
(1) 28 B. 62; 5 Bom. L. R. 672. 


Vol. XXII] 


. MOHAMED KASIM ALI v, MIR GULAM ALI, 


Govind v. Sakharam (9). That authority, 
although as I say, I might,if the matter 
were open, decide differently, is absolutely 
intelligible and appears to me to ba 
based on this principle. In that case, 
as in this, the primary and main agree- 
ment was to pay asum of money which was 
not in excess of the decretal amount, and it 
was only on failure to fulfil this agreement 
that any interest would be charged, t.e., the 
provision to pay interest is nota part of the 
agreement for the satisfaction of the decretal 
debt; it is only something which comes 
into opsration when there is a breach 
of that agreement. Therefore, 
mary and main agreementis not void. I 
can find nothing in this application of the law 


which conflicts with the Fall Bench decision 


Heera Nema v. Pestonji Dussabhoy (8) 
or in the case to which I myself was 
a party, that is, Bhagnbat v. Narayan 


Gopal (4). .It may be that the reasoning 
adopted is rather fine and makes distinctions 
which a more robust or plain reading of the 
section would iguore, but these distinctions 
have been made in the piss, and 15 appears 
to me to be batter to follow them at least to the 
extent of the reasoning which leads to the 
result arrived at in the caso of Bhagchand v, 
Radhakisan (1), especially, as to do so, it 
seems to me, does not work any injustice and 
does not militate against what after all is the 
main purpose of section 2574, 

For these reasons, though I confess not 
without hesitation, I would confirm the decree 
of the lower Court and dismiss the appeal 
with costa. 

S HAH, J.—I concur. Having regard to the 
terms of the bond in this case, I am of opinion 
that the present case is governed by the rul- 
ing of Bhagchand v. Radhakisan (1). After 


` considering the cases cited at the Bar, I have 


come to the conclusion that there is no conflict 
between theruling which I have referred to 
and the case of Hesra Nema v. Pastonjz 
Dassabhoy (8) and Bhagabut v. Narayan (4). 
The ratio decidendt in Brhagchana’s 
(1), as explained by the learned Jndge, 
who decided that oase, in the  subse- 
quent case of Govind v. Sakharam (2), is 
quite clear; and [am nob able to see anything 


(2) 28 B. 383; 6 Bom. L. R. 344, 
(3) 22 B.,693. 
(4) 31 B. 552; 9 Bom. L. R. 950. 
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ease' 


29: 


in the words of section 257A or ir any of the 
cases cited to us which can justify the argu- 
ment that the ruling tends to defeat the object 
of section 257A ` 

Appeal dismissed, 


MADRAS HIGH OOURT. 
City Ciy Cougr ApPgan, No. 19 or 1911. 
December 9, 1913. 

Present: —Sir Arnold White, Kr., Chief 
Justice, and Mr. Justice Oldfield. 
MOHAMED KASIM ALI SAHEB— 
DSFANDANT—APPELLANT 
VETSUS 
MIR GULAM ALI SAHEB AND OTHERS — 


DEFENDANTS — RESPONDENT, 
Transfer of Property Act (IV of 1882), s. 54—Regis. 
tration Act (XVI of 1908), ss 17, 49, 50—Prior 


' unregistered. sale-deed followed by delivery of posses- 


sion —Subsequent registered sale-deed —-Priority. 

Where the competition is between a prior unregistered, 
sale-deed for less than Rs. 100, followed by delivery of 
possession, and a subsequent registered deed of sale, 
the effect of section 5$ of the Transfer of Property 
Act, read with section 50 of the Registration Act, is 
to make the later registered instrument prevail over 
the earlier unregistered instrament, notwithstand. 
ing the facb that there may have been delivery 
under the earlier instrament. Section 54 of the 


‘Transfer of Property Aot virtually abolished optional 


registration in the cases of sales, in which a docu. 
ment was actually executed, 

Fuztudeen Khan v. Fakir Mahomed Khan, 5 C. 386; 
4 0. L. R. 267, Bimaraz y. Bapaya, 3 M. 46; 
Krishnamma v. Suranna, 16 M. 148; 3 M. L. J. 61, 
followed. 


Appeal against the decree of the City 
Civil Court at Madras, in Original Suit No. 
427 ot 1910. 

FACTS.—One Mirza Kasim Baig was the 
owner of house No. 6/52, Sirdar Jung's garden 
street. He sold it on 28th March 1896 to one 
Mahomed Kasim Ali, the grd defendant, for 
Rs. 50, and delivered to him possession of 
the house by executing to him a rental 
agreement. On 18th May 1905, he sold the 
same to the plaintiff for Rs, 400 by means of 
& registered sale-deed.  T'he suit was by the 
latter to recover possession of the honse 
gold to him from the former purchaser, and 
a tenant whom the latter let into possession. 
Tt was found by the City Civil Court that the 
sale in favour of the plaiutiff was supported 
by consideration, and being registered, 
effect must be given to it in preference to 


* 
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an oral sale pleaded by Mahomed Kasim Ali 
the 3rd defendant in the suit. Accordingly, 
he decreed the suit in favour of the plaintiff, 
The present appeal is against that decree. 
Mr. O. Venkatasubbaramiah, for the Appel- 
lant. < . 
Mr. M. A. Theru Narayanacharzar, for the 
Respondents. 


JUDGMENT.—The learned Judge observes 
that no attempt was made by the 3rd 
defendant to show that the property referred 
toin Exhibits I, II and TII is the same as 
the property claimed in the plaint. This does 
not appear to be the case. Exhibits I, II 
and HI were put iv for the purpose of show- 
ing that the vendor of the property in 
question gave a rental agreement to the 3rd 
defendant and became his tenant and that 
the 3rd defendant obtained decrees for rent 
against him in respect of the property. The 
question is whether the property referred to 
in the sale-deed, Exhibit A, is the same as 
the property referred to in the rental 
agreement, Exhibit T, and the decrees 
Exhibits II and III. It appears to us that 
the 3rd defendant attempted to show that 
the properties were the same, The attention 
of the learned Judge does not seem to have 
been drawn to Exhibits C and Cl which were 
produced by the plaintiff as title-deeds of 
the property in question. 

We must accordingly ask the learned 
Judge for an express finding as to whether 
the house claimed ‘is the house in respect 
of which the rental agreement Exhibit I 
was executed and the decrees Exhibits II 
and lll were obtained. Fresh evidence may 
be taken ifthe Judge thinks it necessary or 
desirable. 

The Judge is asked to return the tinding 
in six weeks. Seven days will be allowed 
for filing objections. 

In compliance with the order contained in 
the above judgment, the City Civil Judge 
submitted the following 


FINDING.—The question on whicn I 
have to submit my finding is, whether the 
property referred toin the sale-deed, Hxhibit 
A, is the same as the property referred to 
in the rental agreement Exhibit I and the 
- decrees Exhibits II and II. Comparing 
the description of the property in Exhibit 
A with that given in Exhibit I,it will be 
seen that they agree to a very great extent, 
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In both the documents, the Municipal 
Assessment Number for the house is the 
same, namely, 6/52. The ground rent is 
also the same, namely, 7 annas. Three of the 
four boundaries are the same in both the 
decuments. The descriptions differ only as 
regards the northern boundary. In Exhibit 
A, the northern boundary is given as the 
house of Postmaster Sultan Hussain Khan 
Sabeb, whereas in Exhibit I it is given as 
the house of Mr. Takhi Hussain Saheb. On 
another point also, the $wo documents differ. 
In Exhibit A the number of the ground 
rent bill is given as 46 and in HWxhibit I 
as 44. As regards the Survey Number of 
the property, Exhibit A gives it as 1924/3 
which is the Re-survey number. In Exhibit I, 
which apparently came into existence before 
the Re-survey was made, the old Survey 
number is given, the number being 916. 
Exhibit IV, which is an extract from the 
Madras Re sarvey Settlement Register for 
Triplicane Division, which has been filed in 
the remand inquiry, shows that ihe corres. 
ponding Re-survey No. for 916 is 1284/3, 
which it will be seen is the Re-survey number 
givenin Exhibit A. It may, therefore, be 
taken as proved that, as regards the Survey 
numbers also, the descriptions agree as A 
gives the corresponding Re-survey number 
for the old Survey number given in 
Exhibit I. The difference in the description 
of the property in the two documents is 
thas reduced to two points, viz, a3 regards 
the description of the northern boundary 
and the numb.r of the ground rent bill. 
In all other respects, the descriptions agree 
and point to the conclusion that the proper- 
ties dealt with in the two documents are the 
same. This conclusion is farther strengthened 
by referenes to Exhibits C.and Cl. The 

plaintiff’s next friend, as the Ist witness for ` 
the plaintiff, refers to Exhibits C and OIl 
as the title deeds for the plaint property 
which were givento him by his vendor 
Mirza Kassim Beg. Exhibits C and Ol are 
two prior sale-deeds, dated 27th October 
1894 and Lith July 1895 respectively. The 
date of Exhibit I is 28th Mareh 15398. 
The three decuments have thus come into 
existence within comparatively short inter- 
vals. Comparing the description of the 
property in C and Cl with the description 
in Hxhibit I, it will be seen that they agree 
not only on those points on which Hxbibits 
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A and I agree, but also on some other points 
as well. In Exhibits C and Cl, the same 
Survey number i8 given as in Exhibit I 
viz, No. 916. The ground rent bill number 
is given as 44 which also agrees with the 
number given in Exhibit I. The extent of 
the property is also given in, these three 
documents, viz, C, Cl, and Ias 1050 feet. 
In fact, the description of the property in 
C and C1 is identical with that in Bxbibit I 
except in one respest namely, the deserip- 
tion of the northern boundary. In O and 
C1, the northern boundary’ is stated as the 
house of Mir Murtuza Hussain Sahib, 
whereas in Exhibit I, it is given as the house 
of Mir Takhi Hussain Sahib. The witness 
Shabbir Hussain Sahib, who has now been 
examined on behalf of the plaintiff as his 
6th witness, says that his father who died 
a year and three months ago was 
Murtuza Hussain and that he and his 
father bave been living in the house to 
the north of the plaint house for about 12 
or 13 years. Exhibits -C and Cl describe 
the house to the north as the house of 
Mir Murtuza Hussain Sahib. In Exhibit 
A, which came into existence ten years 
later, the name is given as Sultan Hussain 
Sahib. According to this witness, he was 
.the brother of Mir Murtuza Hussain Sahib. 
In Exhibit I, no doubt, the name is. given as 
Mir  Takhi Hussain Sahib. There is no 
evidence to show who this man was. 

9. The 3rd defendant files the ground 
rent receipts Exhibit V series which relate 
toa period from August 1902 to September 
1804, The Bil number given in these 
receipts is 44 and the name of the tenant 
is that of the 3rd defendant. The extent 
of theland as well as the monthly rent 
as givanin these receipts tally with the 
corresponding figures given in Exhibit I 
as well as in Exhibits C and Ol, and 
hardly leave any room to doubt that they 
relate to the same land. The 8rd defend- 
ant bas now called Mirza Abid Beg who 
bas attested the rental agreement Exhibit I 
executed by Mirza Kassim Beg. This 
witness says that he is the son of Kassim 
Beg and that he has attested Exhibit I 
which relates to the plaint house. He 
also proves that Exhibit V series were 
granted to his father Kassim Beg for 
the ground rent of the land over which 
the plaint house stands. Exhibit V. series 
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were granted by two persons named Syed 
Mahomed and Syed Meeran Mobhideen. 
The plaintiffs 3rd witness Mir Ghulam 
Ali Sahib who -has been re-ealled and 
examined for the plaintiff admits that, at the 
period to which .the receipts relate, these 
two persons were the lessees of the plot of the 
land called Naksha property of which the 
plaint land forms part, and he also admits 
that the receipts were granted by the said 
lessees. Exhibit V series show that the No. 
44 given in Exhibit I as well as in Exhibits 
C and Cl as the number of the ground rent 
bill was then the correct number with regard 
to the plaint property. The plaintiff has 
filed Exhibit N which purports to be a regis- 
ter for the Naksha property for a subsequent 
year, viz, 1904, In that register the number 
given for the ground rent bill in respect of 
Mirza Kassim Beg under whom both the 
parties’ claim is 46 and a different name ia 
given for No, 44, But the registers for the 
period corresponding to V series have not been 
produced. The plaintifi’s 3rd witness pro- 
duces only the register maintained by the 
Trustees after the period of lease in favour of 
Syed Mahomed and Syed Meeran Mohideen 
expired. Seeing that Exhibits C, Cland I 
give the ground rent bill number as 44 for 
the property dealt with by them and that 
Exhibit V series which evidently r«late to 
ihe same property give also thesame number, 
the fact that in the subsequent register 
Exhibit N, No. 44 relates not to the 3rd 
defendants land but to another's and that 
3rd defendant's land bas No, 46 which also is 
the number given in Bxhibit A (dated in 
1906) seems to point to the inference that 
the bill numbers got changed after the land- 
lords took over the property from the lessees. 
The plaintiff's 3rd witness stated he had the 
earlier registers also but they have not been 
produced. 

38.1 am of opinion that the evidence 
already on record and fresh evidenes now 
adduced lead strongly to the conclusion that 
the property dealt with in Exhibit A, namely, 
the plaint house is the same as the property 
in respect of which the rental agreement 
Exhibit I was executed. The only circum- 
stance unfavourable to that conclusion is 
the difference in the description of the 
northern boundary; but this single discrepancy 
whioh may be due to some mistake cannot, 
in my opinion, outweigh the inference which 
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has to be drawn from the fact that in all 
other respects—and I may observe essential 
respects—the descriptions agree, and the 
points of agreement are carried much further 
by the prior title-deeds Exhibits C and Cl 
and the extract from the Settlement Register 
Exhibit 1V. 


4, The plaintiffs next friend who argued 
the case himself had to admit that he cannot 
gay that the plaint property is not the same 
as that dealt with in Exhibit I. If it were 
not so and the house to which Exhibit 
I relates was a different one, 16 may be shown 
what house it relates to, but no such attempt 
has been made. 

5. I am not referred to Exhibits I1 and 
III as they do nob carry the matter beyond 
Exhibit 1. 

6. My finding on the question remitted 
to me ig that the property referred to in the 
sale.deed Exhibit A is-the same as the 
. property referred to in the rental agreement 
Exhibit I and the decrees Exhibits II 
and III. l 

This appeal coming on for final hearing on 
Tuesday the 25th day of November 1913 
after the return of tbe finding of the lower 
Court on the issue referred by this Court for 
irial and haviug stood over for consideration 
till this day, the Court delivered the follow- 


ing 
JUDGMENT. 


W unz, C. J.—1 am prepared to accept the 
learned Judge’s finding of fact, but in tke 
view I take as to the law, this finding is im- 
material for the purposes of the question we 
have to decide. 

I am of opinion that the effect of section 54 
of the Transfer of Property Act, read with 
section 50 of the Registration Act,is to make 
the later registered instrument prevail over 
the earlier unregistered instrument nobwith- 
standing that there may have been delivery 
under the. earlier instrument, 

I would dismiss the appeal with costs. 

OLDFIELD, J.— The plaintiff sues in eject. 
ment on the strength of a registered sale- 
deed, Exhibit A, executed on 18th May 1906. 
The 8rd defendant's title is based on an 
alleged purchase for Rs. 50 from the same 
person, embodied in an unregistered docu- 
ment, on 28th March 1896 and accompanied 
by delivery on that date. 
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The first argument for consideration is 
that the sale to the 3rd defendant, having 
admittedly been effected by a document and 
that document being unregistered, the sale 
cannot prevail, even though accompanied 
by delivery, against the subsequent sale by 
registered instrument. This has heen 
sustained with reference to Wuzludeen Khan 
v. Fakir Mahomed Khan (1), and Bimuraz v. 
Papaya (2). These decisions were, no doubt, 
prior to the Transfer of Property Act, whilst 
the documents in question here were subse- 
But this is not material, since, 
as observed in Krishnamma v. Suranna (3), 
section 54 of the Act virtually abolished 
optional registration in the case of sales, in 
which a document was actually executed; and 
no other portion of the Act has been relied on. 
On this ground, therefore, the decision under 
appeal must be confirmed. 

The prineiple involved in- the foregoing 
was stated correctly at ths close of para- 
graph 6 of the judgment under appeal and 
it is presumably only as an alternative ground 
of decision that the learned City Civil 
Judge has dealt with the further contention 
that the 3rd defendadt should succeed in 
consequence of the alleged delivery to him of 
the property in pursuance of the sale. He 
did so by holding that (1) the taking of x 
rent deed Exhibit I by the 3rd defendant 
from Mirza Bag, the vendor, would not in 
itself entail a transfer of possession and (2) 
that Exhibit I and the decrees for rent due 
under it, Exhibits II and [Ii], were not shown 
to relateto the suit property. The latter 
point has been settlod in the 3rd defendant's 
favour by the finding now before us. As 
regards the former, it is sufficient that, apart 
from any general rule, the cireumstanoes of 
this case preclude a decision in favour of the 
delivery alleged. For the 3rd defendant’s stury 
in consequence of the plaintiff's inadequately 
explained possession of the title-deeds 
attracts suspicion; and there is ónly his own 
uncorroborated and interested assertion as 
to the sale or the execution of Exhibit L, his 
acconuts in evidence and in his written 
statement of the enjoyment of the property 
at the time bsing discrepant. Hxhibits If 
and ILI were, moreover, admittedly followed 


(1) 5 0. 336; 4 C. L. R. 257. 
(2) 3 M. 46. 
(3) 16 M. 148; 3 M. L. J. 64. 
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by no recovery of the amounts decreed. This 
parb of the decision, therefore, could also, if 
necessary, be sustained. 
I concur in dismissing the appeal with 
costs. 

Appeal dismissed. 


BOMBAY HIGH COURT. 
Seconp Civit, APPrAL No. 106 or 19138. 
September 23, 1918. 
Present: —-Mr. Justice Beaman and. 
Mr. Justice Macleod. 
DAHYABHAI MOTIRAM BHAT AND 
ANOTHER—- DEFENDANTS——ÀPPELLANTS 
versus 


OHUNILAL KISHOREDAS PANDYA 


AND OTHERS—P t AINTIFFS — RESPONDENTS. 

Pre-emption—Muhammadan Law—Custom— Hindus 
of Gujarat—Burden of proof——Demand — Personal right. 
.  Inlitigation between Hindus, where one party 
. alleges the adoption of a whole branch of the Muham- 
madan Law, such as that of pre-emption and the other 
party repudiates the application of the foreign 
law, it lies very heavily on the party alleging to 
prove that that law has been adopted as a usage and 
could be proved to have been so adopted by proof of 
ancient and invariable custom. 

The Muhammadan Law of pre-emption cannot be 
presumed to have been adopted as part.of the 

Customary Law and usage of the Hindus of Gujarat 
generally. 

Where a custom of this kind is alleged as the 
foundation of a claim andis denied by the defendant, 
the trial Judge must insist upon strict proof of it. 

Under the Muhammadan Law, each pre-emptor is 
bound to make his claim the moment he first comes 
to know of the sale. 

The right of pre-emption is a personal right which, 
under the Muhammadan Law, would not descend to 
heirs. 

The doctrine of representation by a manager 
peculiar to the Hindu Law cannot be given effect to 
in & pre-emption suit. , 

Second appeal from the decision of the 
Joint Judge of Ahmedabad in Appeal No. 108 
of 1911, reversing that of the Subordinate 
Judge at Borsad, in Civil Suit No. 420 of 
1908. 

Mr. G. K. Parekh, for the Appellants. 

Mr. Weldon (with him Mr. Q. S. Mul- 
gaonkar), for the Respondents. 

JUDGMENT. 

BEAMAN, J.—In this suit the plaintiffs sue 

to enforce an alleged right of pre-emption in 


respeet of certain propetty in the town of 
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Borsad, Zilla Kaira. All parties to the suit 
are Hindus. The written statement resting 
on this fact alleged that thers was no local 
custom authorizing the application of the 
Mahommedan Law of Shuffa or pre-emption, 
Doubtless that passage, if correctly quoted 
from the written statement by the learned 
trial Judge, was not very happily worded, 
as he at least appears to have thought that 
had he raised an issue, the onus of proof 
would have lain upon the defendants, I 
am very clearly of opinion that in litigation 
between Hindus where one party alleges the 
adoptionofa whole branchof the Mahommedan 
Law, such as that of pre-emption, and the 
other party repudiates the application of 
the foreign law, it lies very heavily on the 
party alleging to prove that that law has 
been adopted as a usage and could ba proved 
to have been so adopted by proof of ancient 
and invariable custom, 


In this case, the learned trial Judge merely 
mentioned the point at the conclusion of his 
judgment but itis clear that the defendants’ 
Pleader must have made use of it in his 
final address, and I am of opinion that the 
Pleader was right when he said that in the 
state of the pleadings, it was the learned 
trial Judge’s duty to have raised the issue 
of custom upon which alone the plaintiffs 
could have succeeded in this sait and have 
thrown the burden of proving it upon them. 
This was not done beeause it appears to ba 
generally accepted that the Mahommedan law 
of pre-emption has been adopted as part of 


the Customary Law and usage of the 
Hindus of Gujarat generally. This 
notion, which certainly is widely spread 
throughout the whole legal profession, 


appears to me to rest upon no solid founda- 
tion whatever. It is traceable in this Court 
to the case of Gordhandas Girdharbhai v. 
Prankor (1), decided by Gibbs and Melvill, JJ. 
The facts in that case appear to have been 
that the trial Coart took evidence of the 
alleged custom and found asa fact that it 
was not established. But their Lordships 
in appeal overruled that finding relying ap- 
parently upon numerous decisions to the 
contrary in the Suddar Adawlats of Broach 
and Surat. That is to say that the deci- 
sion rests nob upon any proof of custom in 


(1) 6 B. H. C. R. A. O. J. 263. 
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ihe partienlar ease bu& on the supposed 
proof of that eustom in other cases decided 
in other Courts. The learned Judges gave 
asa case in point (taken, I suppose, from 
the numerous cases which they believe to 
have been decided in the Saddar Adawlats 
of Broach and Surat) the case of Narun 
Nursuee v. Premchand Wullubh (2), decided 
by Forbes and Newton, JJ. That case came 
from Surat and the trial Judge, without appa- 
rently baving taken any evidence whatever 
of the alleged custom, expressed his opinion 
that the custom was formally established at 
any rate in the town of Surat, The appeal 
Court did not find any such oustom proved 
and taking a short cut to their decision said in 
effect that if the parties really had been 
governed by such a custom drawn from the 
Mahommedan Law,the necessary requirements 
of that law had not been complied with, 
while if they were nob governed by any such 
special custom, then they had no right of 
pre-emption under the Hindu Law and so 
dismissed the claim. Now thatis the sole 
foundation in the case-law for this extraordi- 
narily large doctrine, which, as I say, dissemi- 
nated chiefly by tradition, 1 think, passing 
from lip to lip in the profession and confirm- 
ed by commentaries aud text-books is that 
the complete and highly technical Mahomedan 
Law of pre-emption has been adopted not 
only in the towns of Surat and Broach but 
by every Hindu inhabitant of Gujarat, It 
will -bə observed that even admitting the 
correctness of the views expressed by the 
learned Judges in Gordhandas Girdharbhaz v. 
Prankor (1), their decision goes no 
further than the territorial jurisdiction of 
the Saddar Adawlats of Sarat and Broach. 
Weare nob in & position to consider any 
other cases decided in those Adawlats which 
are merely collectively referred to by the 
learned Judges but if the single case they 
do cite is typical of the rest, it supports my 
view that the foundation of this doctrine is, 
to say the least, extremely narrow and ex- 
tremely insecure. Gujarat contains other dis- 
tricts than Surat and Broach and the popela- 
tion of those districts, particularly Kaira and 
Panchmahals, is of an essentially different 
character from the population of the towns 
at any rate of Surat and Broach. Between 
the decision of 1869, which I have just referred 


(2) (1802) 9 Harington 591. 
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to and the decision of Rewa Ba? v. Dulabhdas 
(3), in the year 1902 (Batty and Aston, JJ.), 
I have been unable to discover a single autho- 
rity in this Court which supports the view 
expressed by the learned trial Judge and 
evidently approved by the learned Judge in 
appeal. In this case, I think it is very neces. 
sary to express my most emphatic disapproval 
of such methods of extending Customary Law. 
The particular law which is thus sought 
to be made applicable to the entire popu- 
lation ofa Province is a law which the 
Courts, I thiak, would only so extend with 
the very greatest reluctance and on com» 
pulsion after being satisfied, in proper cases 
and upon proper evidence, that that law had 
been adopted from time immemorial and had 
been invariably and consistently acted upon 
from time immemurial to the present day to 
those indus of Gujarat who are now upon 
mere assumption said to have incorporated it 
in their own Hinda Law with which ib has 
absolutely no affinity in any point, In all 
future cases, ] hope that where a custom of 
this kind is alleged as the fonrdation of a 
claim and is denied by the defendant, the 
trial “Judge will insist upon-strict proof of it 
and will no$ be misled by the very general 
dicta to be found in the two cases of Gordhan- 
das Girdharbhat v. Prankor(1) and Baz Rewa v. 
Dulabhdas (8), to which I have just referred, 

The’ learned Counsel for the plaintiffs has 
suggested that if this Court takes that view 
of the custom, or rather I should say of the 
manner in which the alleged custom has 
virtually baen presumed to exist in the 
present case, it would be desirable to frame 
two issues, namely, whether the plaintiffs 
proved the custom upon which they rely, and 
second, whether, if so, the plaintiffs have 
conformed to-all the requirements of the 
Mahommedan Law of pre-emptioninthe parti- 
cular case, and remand those two issues to the 
Court below. I should have been only too 
willing to do 80 particularly in order to ascer- 
tain whether, upon a proper trial, any evi. 
dence whatever would be forthcoming in 
support of the alleged custom but I felt that 
it would be merely wasting the moneys of 
the plaintiffs in this case for the sake of 
establishing a general principle, because 
even assuming that they did succeed in 
establishing the custom they alleged, it ap. 


pears to me too clear to admit of argument, 
(8) 4 Bom. L, R. 811. 
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that they would still be bound to fail in this 
litigation. The plaintiffs cannot have it both 
ways. They must either accept the Hindu 
Law or the Mahommedan Law. Under 
the Hindu Law, it is admitted that 
they have no right of pre-emption 
whatever. Therefore, they must stand or fall 
(I am now assuming that their alleged 
custom is proved) by the strict Mahommedan 
Law of pre-emption and, in my opinion, they 
must fail. Their father Kishoredas origi- 
nally{brought a suit for pre-emption in respect 
of this property. He was one at least of the 
persons entitled to pre-empt; whether the 
other plaintiffs were entitled to pre-empt 
or not would depend not so much, I think, 


upon their rejation to each other as members 


of a joint Hindu family as upon their beirg 
properly classifiable under the Mabommedan 
Law as those entitled to pre-empi, But 
either they were or were nat entitled, and if 
they were, it is clear that under the Mahom- 
medan Law each of them was bound 
to make his claim the moment he knew 
of the intended sale to the 
It is found by “the Courts ‘below—indeed it 
was admitted before the learned Judge of 
appeal—that none of the present plaintiffs 
attempted to enforce his right, whatever that 
might have beén under the Mahommedan Law 
to pre-empt when first the sale to the defend- 
ant became known. The only member of 
the family who did attempt to enforce that 
right was Kishoredas. During the pendency 
. of Kishoredas’ suit, he died. None of the 
plaintiffs in this suit were made co-plaintifis 
with him in that suit, On his death, they 
applied to be entered as plaintiffs in his 
stead and so to be allowed to carry on that 
litigation. Generally speaking, the right of 
pre-emption is a personal right which, under 
the Mahommehan Law, would not descend to 
heirs. The Courts, therefore, refused to 
allow any of the present plaintiffs to continue 
the suit instituted by Kishoredas and that 
suit abated. Then on the very last day of 
the period of limitation allowed to them, the 
plaintiffs filed this suit im their own 
right to enforce their own claim to pre- 
emption. But it is perfectly plain that 
under the Mahommedan Law that claim could 
not, so advanced, be sustained. They had 
known for more than a year of the sale to 
the defendants and not one of them had gone 
through any of the requisite formalities of the 
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Mahommedan Law of pre-emption. In such 
circumstances, any suit which they brought 
strictly under Mahommedan Law would be 
clearly pre-destined to failure. They seek to 
evade this by a blending of the Hindu with: 
the Mahommedan Law and the Courts below 
have acceded to their contentions in this 
respect. Iam, however, very clearly of opinion 
that the learned Judge of appeal was entirely 
wrong in thus giving effect in a pre emption, 
suit to the dostrine of representation by 
& manager peculiar tothe Hindu Law. In 
my opinion, therefore, no useful purpose can 
be served by remanding the issues suggested 
by Mr. Weldon for trial upon evidence by 
the Courts below. I entertain no doubt 
whatever in my own mind as to what the 
decision in this case ought to be, and I would, 
therefore, now dismiss the plaintiffs’ suit 
with all costs upon them. 

MAOLEOD, J.—I entirely concur. A cus- 
tom must be proved by evidence in the first 
instance and once it is proved, the Vourts are 
entitled to recognise its existence. A castom 
cannot be proved by the admission of the 
parties or their Counsel before the Court. 
I concur that the appeal should be allowed 
with costs throughout, 


Appeal allowed. 


MADRAS HIGH COURT. 
Civit, Reviston Petitions Nos. 677 To 679 
or 1911. 
October 21, 1913. 

Present; —Mr. Justice Tyabji. 
MARIAPPA ANNAM —PgrITIONE& 
versus 
HARI HARA IYER AND OTHERS — 


RESPONDENTS, 
Civil Procedure Code (Act V of 1908), O. XXI, v. 89 
— Application need not be in writing or signed by ap- 
plicant. 


An application under Order XXI, rule 89, need not 
be in writing or signed by the applicant. 

Abdul Latif Moonshi v. Jadub Chandra Mitter, 25 C. 
216; Mathuji v. Kondaji, 7 Bom. L. R. 268, followed. 


Petition, under section 115 of Act V of 
1908, praying the High Court to revise res- 
pectively the order of the District Munsif 
of Thirumangalam, dated the 25th April 
1911, in the application dated 21st April 1911 
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and made toib for setting aside the sale in 
Exeeution ‘Petition No. 441 of 1910, the 
order of the said Court of the District 
Munsif ,dated the 11th July 1911, in Execu- 
‘tion Appeal No. 214 of 1911, in Execution 
Petition No. 441 of 1910, (in Original Suit 
No. 325 of 1909), and the order of the Dis- 
trict Court of Madura, dated the 29th August 
1911, in Civil Miscellaneous Appeal No. 21 
of 1911, preferred against the suid order of 
the Court of the District Munsif of Thiruman- 
galam, dated the 25th April 1911. 
Mr. M. Nararaganasawm: Atyar, for the 
Petitioner. 
Mr. T. Rangaramanujacharzar, 
spondents. 


JUDGMENT.—No anathority has been 
cited to me for showing that the applica- 
tion referred to in Order XXI, rule 49, 
Civil Procedure Code, should be in writing 
or signed by the applicant or his Pleader. 
Abdul Latif Moonshe v. Jadub Ohandra Mitter 
(1) and Maihuj: v. Kondaji~ > are cited to 
me and they furnish, it seems to me, suffi. 
cient authority for the arguments of the 
learned Pleader who appeared for the peti- 
tioner. If any written application is neces- 
sary, then, the petitioner's affidavit, dated 
the 21st April 1911, seems to me to be suffi- 
cient to satisfy the requirements of law. I 
am of opinion that the District Munsif pro- 
ceeded ina manner which was quite un- 
warranted and with a disregard to the ends of 
justice, which must be regretted. The orders 
of the District Munsif, dated the 25th April 
and the llth July 1911, and the order of the 
District Judge, dated the 29th August 1911, 
are seb aside and the application dated the 
lst April 1911, remanded to the District 
Munsif for disposal according to law. The 
parties will bear their own costs throughout. 


for the Re- 


1) 25 C. 216. 
(2) 7 Bom. L. R. 263. 


BOMBAY HIGH COURT. 

Sxcoxp CIvIL Appear No. 890 or 1912, 

October 3, 1913. 
Present: —Mv. Justice Beaman and 
Mr. Justice Macleod. 

MALLIK SAHEB ABDUL SAHEB 

GAN DIGIWAD —~Derenpant——A ?PELLANT 
versus 
MALLIKARJUNAPPA SHIVAMURTEYA 
PrAINTIEF— RESPONDENT. 

Hindu Law -Widow —Alienation —Reversioner —Con- 
sent —Legal necessity— Registration Act (III of 1877), 
s. 17 (d)—Reversioner’s assent to alienation —Spes 
SUCCESSIONIE. : 

A Hindu widow having a life-estate in certain pro- 
perty sold it. The then heir was her daughter who 
assented to the alienation a few days after the sale 
by an unregistered writing. After the death of the 
widow and the daughter, the heir of the latter sued to 
set aside the alienation on the ground that if was 
without legal necessity: 

Held, (1) that no question of legal necessity could , 
arise on the facts; 

' (2) that the writing by which consent was given 
was not compulsorily registrable under section 17 
clause (d) of the Registration Act, because all that 
the daughter had at that time wasa spes successionis 
as heir; 

(3) that, consequently, the alienation was valid and 
binding on the danghter’s heir. 

Second appeal against the decision of the 
District Judge of Dharwar, in Appeal No. 44 
of 1911, reversing that of the Joint 
Subordinate Judge at Dharwar, in Civil Suit 
No. 592 of 1909. 

Mr. V. V. Bhadkamkar, for the Appellant. 

Mr. G. S."Mulgaonkar, for the Respondent. 

JUDGMENT.—In 1891, a widow with the 
life estate, Irawa, sold the plaint property to 
the defendants. The then heir was the 
daughter of her deceased husband, 
Gurushidawa. Thirteen days after the sale, 
Gurushidawa assented to it. The only 
difficulty that could have arisen in the case 
would have lain in proving the consent of 
Gurushidawa. That has been done by & 
writing. The Courts below appear to have 
doubted whether such a writing could be 
admitted without registration. Looking to 
the terms of the writing, however, it appears 
to us that it is clearly outside and beyond 
the scope of section 17, clause (4), of the 
Registration Act. All that Gurushidawa had 
at that time was a spes successionis as heir. 
In the writing, she purports to convey no- 
thing but merely gives her consent to the 
alienation by her mother which amounts to 
this. She says:— If I should happen to 
survive you, I will not endeavour to set aside 
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the alienation which you have made and I 
will ratify it”. In point of fact, she did 
survive her mother by one day. Now her 
daughter's husband seeks to set aside the 
alienation on the ground that it was without 
legal necessity. No question of that kind, 
we think, can arise, the facts being as we 
have just stated them. 

The legal point is completely covered 
by the authority of Bajrangi Singh v. Mano- 
karnika Bakhsh Singh (1), a decision of the 
Privy Oouncil, 

We, therefore, think that the decree of 
the lower Appellate Uourt must be reversed 
and the plaintiff's claim dismissed with all 
costs throughout upon him. 

Decree reversed, 


(1) 30 A. 1; 9 Bom. L. R. 1348; 8 M. L. T. 1. (P.O); 
12 0. W. N. 74; 6C. L.J. 765; 5A. L.J. 1; 35 I. 
A. 1; i7 M. L. Jj. 605. 





MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER No. 1 oF 
1913. 
December 18, 1913. 
Present: —Mr. Justice Sadasiva Aiyar and 
-~ Mr. Justice Spencer. 
MUTHUKARUPPAN CHATTIAR AY His 
agent MUTHU V AIRA PILLAI-— ' 
PegTITIONER-PLAINTIFF— APPELLANT 
versus 
. M. A. CHINNASAWMY PILLAI alias 
MUTHUKARUPPA PILLAI~Oounrne- 


PrAINTIFF— RESPONDENT, 

Transfer of Property Act (IV of 1882), ss. 89, 90, 9t 
—Civil Procedure Code (Act V of 1908), O. XXXIV— 
* ‘Do pay” used in decree—" Personal decree"! and “decree 
for sale" combined —Executing Court bound to give 
effect. ji 

The words “do pay" used in a decree entitle the 
decree-holder to proceed against the person of the 
defendant even before bringing the mortgaged pro- 
perty to sale. 

Raja of Kalahasti v. Venkata Perumal, 12 Ind. Cas. 
689; 21 M. L.J. 1086; 10 M. L. T 429; (1911) 2 M. 
W. N. 458, followed. 

Where a Court has given personal decree at once 
against the defendant along with a decree for sale, an 
Executing Court is bound to execute it according to 
its terms, though it is erroneous. 


Appeal against the order of the District 
Court of Coimbatore, in Appeal Suit No. 187 
of 1912, preferred against that of the District 
Munsif of Erode in Execution Petition No. 
567 of 1912, in Original Suit No. 753 of 1908, 
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Mr. O. S. Venkatachariar, for the Appellant. 

JUDGMENT.—The learned District Judge 
has proceeded on the footing that the decree 
passed in the suit followed the provisions of 
ihe new Civil Procedure Code, which 
superseded the corresponding provisions in 
the Transfer of Property Act, relating to 
mortgage decrees. The decree ought, no 
doubt, to have followed the form No. 4, 
Schedule D, of the new Civil Proesdure Code, 
but it did not do so and gave a personal 
decree ab once against the defendant along 
with a decree for sale. 

The Executing Court hasto execute the 
decree according to ifs terms and the decree. 
holder is entitled to the relief granted him 
by the subsisting decree even if it is 
erroneous. 

In Raja of Kalahasti v. Venkata Perumal 
(1), this Court held that a decree containing 
a direction that a mortgagor.defendant “do 
pay" a certain sum of money (as the decree 
in the present case directs) entitled the 
decree-holder to proceed against the person 
of She defendant even before bringing the 
mortgaged property to sale. 

We set aside the District Jadge’s decision 
and restore that of the Munsif with costs in 
this and the lower Appellate Court on the 
respondent. 

Appeal allowed. 

(1) 12 Ind. Cas, 689; 21 M. L. J. 1036; 10 M. L. T. 
499; (1911) 2 M, W. N. 455. 


PRIVY COUNCIL. 
APPEAL FROM THE CoURT OF THE JUDIOIAL 
COMMISSIONER or OUDH. 
December 10 1918. 
Present:— Lord Atkinson, Lord Shaw, Sir John 
Edge, and Mr. Ameer Ali, 
Bhaiya SHER BAHADU R—PzAINTIFF— 
APPELLANT 
versus 
Bhaiya GANGA BAKHSH SINGH 
AND OTHTRS—DEFENDANTS — RESPONDENTS. 

Will—Construction—Hindu Law--Hindu's som by 
Muhammadan woman-—"Aulad"— Khandan— Marriage 
of issue with Hindu women of Obhattri caste. 

A., a Hindu, Junwar Chhatri by caste, had a son B. 
by & Muhammadan woman, L.,whom he got married 
to two Ohhatri women, by whom B. had a son C.,and a 
daughter D. By a Muhammadan woman, B. had 
several sons. E. was the eldest of B.’s sons. 4. made 
a Will to the effect that the income from certain pro. 
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perties should go to support B.and B/s aulad “fur 
generations,after generations as long as the family of 
-B. and his descendants remain in existence", and that 
the income of certain other properties should go to 
the support of tho Muhammadan woman, L., over 
which she was given the power of disposition by 
Wil. After the death of B,, a dispute arose, be- 
tween B.’s children by the Hindu woman and those 
by the Muhammadan woman as to the succession 
under Ås Will: 

Held, (1) that as A. had got B. married to two 
Hindu women and desired him to live like a Hindu, 
A. must have intended by the word aulad in his 
Will to mean the issue by tke Hindu women, that is, 
C. and D.; 

(2) that as A. settled certain other properties on 
his own Muhammadan mistress, L., giving her power of 
disposition over them by Will, she was supposed to havo 
exercised theso properties to enable her to provide 
for her grand-children, E. ete, by her Muhammadan 
daughter-in-law who lived with their grandmother, L, 

The word khandan ordinarily refers to the group 
of descendants who constitute the family of the 
progenitor. Illegitimate offspring, who from the 
necessities of the case cannot share in the family life 
or its worship or ceremonials, cannot be included in 
the term khandan. 

Appeal from a judgment and decree of the 
Court of the Judicial Commissioner, dated 
February 26, 1906, affirming those of the 
Subordinate Judge of Gonda, dated January 
3, 1905. 

FACTS,.—Maharaja Sir Drigbijai Singh of 
Balrampur wasa Hindu of the Junwar Ohhatirt 
caste. He had relations with a Muhammadan 
woman, Imam Bandi, by whom be had a son 
named Jang Bahadur Singh, born in 1849, 
At the instance cf tbe Maharaja, Jang 
Bahadur was married to two Ohhatir:y women 
by whom he had a son anda daughter. He 
_ was also alleged to have married a Muham- 
madan woman by whom he had several sons. 
Tre Maharaja, who had no child by his 
married wife, made a Will by which he 
settled certain properties on Jang Bahadur 
and his descendants and certain other pro. 
perties on Imam Bandi, his own mistress, 
In hopes of sucseeding the Maharaja, Jang 
Bahadur lived a double life, partly asa Hindu 


and partly asa Muhammadan. Onlhis decease, 


a dispute arose as to who was entitled to the 
property under the Will made by the Maha. 
raja in favour of Jang Bahadur's descendants, 
The plaintiff, who was the eldest son by the 
Muhammadan wife of Jang Bahadar, claimed 
the entire property as being the eldest son 
of Jang Bahadur, while the respondent, 
Bhaiya Ganga Bakhsh Singh, stated that 
Jang Bahadur was a Hindu, married to Hindu 
women and, therefore, the plaintiff as the son 
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of a Muhammadan woman was not legitimate 
and was incapable of succeeding Jang Baba- 
dur. The Subordinate Judge dismissed the 
plaintiff's suit; on appeal this order was con- 
firmed by the Court ofthe Judicial Commis- 
sioner. It was held that Jang Bahadar was 
a Hindu inasmuch as he had his food cooked 
by Hindu cooks, observed the rules and 
customs of Hindus in eating, habitually wor- 
shipped Hindu idols, had free access to Hindu 
temples, wore the sacred thread and put on 
the tilak or caste mark of chandan and the 
Hindu chott. An appeal was. then preferred 
to the Privy Council. 

Sir Robert Finlay, K. C., M. P., with him 
Mr. Dube, for the Appellant, contended that 
Jang Bahadur was the son of the Maharaja 
by a Muhammadan woman. He was a Mu- 
hammadan by birth, but adopted the Hindu 
religion. He contracted marriages with 
Hindu girls. It was impossible tobecome a 
Hindu for ihe purposes of the caste asa 
Hindu must be born. Act IIL of 1872 was 
tbe only one by which marriage between 
persons of different religions was possible. 
Both Courts held that he was illegitimate. 

[Sir Joun Epez:—He may be treated as a 
Hindu of lost caste]. 


In 1874, the Maharaja made a Will in 
favour of Jang Bahadar and his aulad. The 
Will should not be read in the light of the 
English Law with respect tothe legitimacy of 
children. The acknowledged illegitimate 
children could take under it. As he was born 
Muhammadan, his marriage with Hinda 
women was no marriage at all. No amount 
of ceremony could make him a Hindu, He 
might have become a sudra. 

[ Mr. AMEER Att:—Sudra is a caste. | 


fLonp ATKinson:—lIt is a case neither of 
Hindu Law nor of Muhammadan Law. J 

A Hindu marriage must be inthe same 
caste. Aulad means both legitimate and 
illegitimate children, legitimate to be prefer- 
red; but if all were illegitimate, the eldest 
was to succeed. 


[Sir Jogs Epar:—Maharaja meant legiti- 
mate children. | 


He never settled it. The Will should be 
read with reference to circumstances. Marri. 
age of Jang Bahadur with the Hindu women 
was held to be valid, but it had to be proved 
that Maharaja intended to exclude all others, 


? 
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Reference was made to Barlow v. Orde (1), 
Padam Kumari v. Suraj Kumari (2); Bai 
Kashi v, Jamaadass Mansukh Ratchind (3), 
Sespuri v. Dwarka Dass (4), Mela Ram Nudial 
v. Thanooram Bamun (5), Mayne's Hindu Law 
(7th Edition) section 33, Chapter 4, p. 105, 
Bannerji’s Hinda Law (Tagore Law Lectures 


1873) pages 68, 74; Hindu Tribes and Castes’ 


pages 22, 23, Skinner v. Naunthal Singh (6). 

Messrs. De Gruyther, K. O.,- and Hddis, on 
behalf of the Respondents, contended that 
according to the Hindu Wills Act, children 
meant only legitimate children. The object 
of the codicil was to provide for Jang Ba- 
hadur and not for his illegitimate son who 
had no claim on the Maharaja. 

[Sig Joan Ecae:—Hiodu Will could only 
apply to Hindu family ]. 

Ing Hindu Law devise, children meant 
legitinfate children. 

[LORD ATEINSOxX:— You are not using it to 
prove illegitimacy of defendant, but the 
legitimacy of the other]. . 

[Mr. Ameng ÁLI:— He wanted him to suc- 
cead. | 

[S18 Jons Boas: — Maharaja wished to force 
Jang Bahadur into the caste]. 

[Sie Joaw Eoge:— Oaea ont of caste, one 
cannot eat in the caste. | 

He might get into it by expiration. One 
could become a Hindu as was stated to have 
happened every day. 

[Lord ArztNsOx:—Lyalls Asiatie Studies 
may be very interesting, bat is there any- 
thing in the Hindu Law Books?) 

If wasa Hindu Will made by a Hindu. 
His outward profession was Hindu and, there- 
fore, Hindu Law should apply. Hindu Law 
did not recognise illegitimate children. 

[Loro ATEiNSON: —Your contention is that 
we have to deal with the Will of an ac- 
knowledged Hindu and, therefore, Hindu Law 
should apply. He had grand children whom 
he believed to be legitimate at the time of 
making the Will. | 

[Sir Jonn Epss:—The impossibility of 

(1) 18 M. I. A. 277; 13 W. R. 41; 5 B. L. R. (P. C.) 
1; 20 Eng. Rep. 555. 

(2) 28 A. 458; A. W. N. (1906) 83; 3 A. L, J, 209. 

(3) 16 Ind. Cas. 133; 14 Bom. L. R. 547. 

(4) 16 Ind. Cas. 222. 

(5) 9 W. R. 552, 

(6) 19 Ind. Cas. 267: 40 I. A. 105; (1913) M. W. N. 
505, 25 M. L. J, 111; 35 A. 211; 17 C. W. N. 853; 13 
M. L, T. 483; 11 A. L. J. 404; 17 C. L. J, 555; 15 Bom. 
L. R. 502, 
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havinglegitimate childreu had already arisen, 
If aulad were used for children then existing, 
it may include illegitimate children]. 

The object of the Will was to provide for 
Jang Bahadur and not to create tenure in 
land. Descendants in the Will meant nulad. 
The eonstruetion that both legitimate and 
illegitimate children of Jang Bahadur were 
to succeed must be repugnant to Maharaja as 
he got Jang Bahadur to become a Hindu. 
How could the word descendant mean both 
legitimate and illegitimate not only of Jaug 
Bahadur, but also of his children, generation 
after generation. Jang Bahadur was a Hindu 
and he lived as such. 

Reference was made' to, Sveemutty Soorjee- 
money Dossee v. Denobhandhu Mullick (7); 
Moulvi Muhammad Shamsul Hooda v. Shewak- 
ram (8), Radha Prosad Mullick v. Ranimond 
Dassi (9), Abraham v. Abraham (10), Francis 
Ghosal v. Gabri Ghosal (11); Mayne’s Hindu 
Law (7th Edition) page 72; Jogendranath 
Bhattacharji’s Hindu Castes and Sects. Ban- 
nerji's Hindu Law of Marriage, 2nd Edition, 
page 73. 

Sir Robert Finlay heard in reply. 

JUDGMENT. 

Lord ÁT&INSON. This is an appeal from 
a judgment and decree, dated the 26th 
February 1903, of the Court of the Judicial 
Commissioner of Oudh, which afficmed a 
jadgment and decree, dated the 3rd of 
January 1905, of the Court of the Sabordi- 
na‘e Judge vf Gonda, dismissing the pliint- 
iff's suit, 

The action out of whieh the appeal arise 
was instituted onthe 3rd of April 1902 by 
the plaintiff as eldest son and heir of his 


- father Jang Bahadur Singh, by a Mahomedan 


woman, claiming to recover the possession 
of the several villages mentioned in the 
schedule annexed to the statement of claim, 
same forming part of an estate called the 
Balrampur Estate, which had been bequeathed 
to the plaintiff's father by his, the plaintiff's, 
paternal grandfather, the Maharajah of 


(7) 6 M. I. A. 526; 4 W. R. 114 (P.C. 19 Eng. 
Rep. 198- 

(8) 2 I. A. 7 at p. 14; 20 W. R.409; 14 B. L. R. 22). 

(9) 85 I. A. 118; 12 C. W. N 729 (P.C.); 10 Bom. L. 
R. 604; 8 C. L. J. 48; 6 A. L. J. 409, 35 C. 896; 18 
M. L. J. 237; 4 M. L. T. 23. 

(10) 9 M. L A. 199 at p. 213; 1 W, R. 1 (P, C.), 19 
Eng. Rep. 716. 

(11) 31 B. 25 ab p, 31; 8 Bom, L. R. 770, 
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Balrampur, by a codicil dated the 15th of 
March 1878 to the last Will of the Maharajah. 
Possession of these villages had been taken 
in the year 1899 by the first defendant, and 
since then retained by him. Mesne profits 
were claimed in respect of this possession, 
and a claim was added to recover possession 
of the moveable andimmoveable property 
mentioned in Schedules Band C, also annexed 
to the statement of claim, or in the alternative 
the plaintiff's legal share thereof, on the 
ground that the same was property acquired 
by the plaintiff's said father, with an addi- 
tional elaim for further relief. 

The first defendant, Bhaiya Ganga Bakhsh 
Singh, filed. a written statement alleging 
that the plaintiff was the issue of a Mahom- 
medan woman with whom his, the said 
defendzri'a father, Jang Bahadur Singh, 
had had illegal intercourse, as were also the 
defendants Nos. 2, 3, and 4, and that her 
nikah had never taken place, that his father 
followed the Hindu religion bigottedly, and 
was a Hindu from his boyhood up to his 
death, that he married for the first time a 
Hindu lady of a Surajbansi Ohhattri family, 
that the defendant No. 1 was the only child of 
that marriage, is the only legitimate son and 
heir-at-law of his father, and ia, consequently, 
under the provision of the said codicil entitled 
to the allowance therein mentioned. 

The plaintiff replied traversing the several 
allegations contained in this and the other 
written statements filed by other defendants, 
and upon these pleadings, the eight issues 
set forth at page 884 of the record were knit. 
A vast body of evidence was given bearing 
upon each of these issues. Many of them 
are no longer of importance on this appeal, 
which is the ultimate stage of the litigation, 
The real questions now in dispute are, first, 
the proper construction of the language of 
this codicil of the 15th of March 1878, and 
second, the actual intention wkich the Maha- 
raja desired to effect in executing ib. 

‘The facts, so far as material to the decision 
of these questions, are as follows:—Tae 
plaintiff is the first-born son of his father, 
and the 2nd, 2rd, and 4th defendants are his 
brothers, sons of Jang Bahadur Singh by 
the Mahomedan woman already mentioned. 
It has been found asa fact by both the 
Courts before which this case has come, that 
no ceremony of marriage was ever gone 
through between Jang Bahadur Singh and 
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this woman, that she was his mistress, not 
his wife, and that, consequently, the 
plaintiff and his brothers are illegitimate. 
The appellant accepts this finding as conolu- 
sive on this point. The first defendant is 
the son of Jang Bahadur by a Hindu lady of 
the Ohhattrt caste with whom he had, 
admittedly, gone through the ceremony of 
marriage according to the strict Hindu rite, 

The validity of this marriage is impeached 
by the plaintiff upon the ground that at the 
time it was celebrated, Jang Bahadur was 
neither a Hiudu nor a member of the 
Ohhatiri caste, and that, consequently, the 
first defendant is, like the plaintiff and his 
brothers, illegitimate. The issue thus raised 
necessitated a somewhat lengthy examination 
of the life history of Jang Bahadur. He 
was, as already mentioned, the son, born in 
the year 1846, of arather distinguished man, 
a Hindu by religion, of the Junwar Chhatirz 
caste, Sir Drigbijai Singh, Maharaja of 
Balrampur, by a Mahomedan mistress named 
Imam Bandi, and was, therefore, as held by 
both the Courts above mentioned, a Mahome- 
dan by birth. This decision is also. accepted 
by the appellant. 

The Subordinate Judge, at page 945 of 
the record, finds that "Jang Bahadur was 
brought up, not as a Mahomedan ander the 
influence of his Mahomedan mother, but by 
his Hindu father in the religion of Hindus”, 
“That (page 956) he never professed the 
Mahomedan religion and was never a Ma- 
homedan in fact; that after he was able to make 
a choice, he did not choose the religion of 
Islam, but, on the other hand, lived and 
died in the faith of Hinduism, 
that he was throughont his life a follower 
of the popular idolatrous forza of Hinduism, 
a form directly antagonistic to the cardinal 
principles upon which the religion of Islam 
is founded,” “and he (the Judge) came to 
the conclusion that as Jang Bahadur was 
never throughout his life a Mahomedan, the 
Mahomedan Law did not regalate the succes- 
sion to his estate, and as he was not a Hindu 
by birth, neither did the Hindu Law 
regulate it; that (page 959) neither of these 
laws nor yet the Indian Succession Act 
governed him at his death, and that accord- 
ing to the principles of justice, equity, and 
good conscience, and by the application of 
so much of the Hindu Law as was applicable 
to the case, Ganga Bakhsh Singh, the first 
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defendant, was his father’s legitimate son 
and sole heir.” 

The Court of the Judicial Commissioner, 
whilst abstaining from pronouncing any 
definite opinion on the legitimacy of the first 
defendant, gave, in the following passage of 
their judgment, a sketch of the status, life, 
and character of Jang Bahadur Singh, which, 
though it differs to some extent from that of 
the Subordinate Judge, is, in their Lordships’ 
view of the evidence, fairly accurate. It 
runs thus: 

“Jang Bahadur belonged to no caste, and 
even if the issue of his’ marriage with Hans- 
raj Kunwar should be held to be legitimate, 
a point on which Į express no opinion, ib is 
elear that the Hindu community at Balram- 
pur treated the validity of the marriage as 
open to question. The Subordinate Judge 
has cited several authorities to show that the 
Hindu religion admits proselytes of all kinds, 
The truth ofthis is indisputable, but it is 
equally true that the admission of a proselyte 
and his descendants intothe society of orthodox 
Hindus is a very slow process. The defend- 
ants witnessses hit off the position 
exactly when they say that they might eat 
with Jang Bahadur’s family if they per- 
severed in their Hindu habits and maintained 
their character for several generations (see 
the evidence of defendant’s witnesses Nos. 9 
and 10). In two parts of one and the same 
house, Jang Bahadur hada Mohamedan and 
a Hindu fatnily and seems to have been ou 
equally ‘affectionate terms with both. He 
ate food in English hotels and Railway 
Refreshment Rooms, drank gin and kept 
fowls and pigs. Itis evident that he was 
neither an orthodox Hindu nor an orthodox 
Mohamedan. It appears to be that he led a 
double life as was almost inevitable under 
the circumstances. He, no doubt, called 
himself a Hindu, and if he had any religion 
it was, asthe Subordinate Judge says, the 
popular idolatrous form of Hinduism, but 
he is not proved to have been an orthodox 
Hindu and, therefore, it seems to me that 
. if the plaintiff were found to be of legitimate 
birth, the circumstance that his ‘father 
became & Hindu tothe extent shown by the 
evidence would be no reason for passing over 
the plaintiff and giving the property to tbe 
first defendant." 

It has been urged on behalf of the respond- 
ents that the. Court of the Judicial Oom- 
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missioner was mistaken in supposing that 
Jang Bahader kept his two families in two 
sides of the same house, that, in truth and 
fact, he kept themin two different houses. 
This is really a small matter and does not 
affect the general accuracy of the passage. 

A vast body of evidence was given describ- 
ing in great detail the participation of Jang 
Bahadur Singh on many ooeasions in the 
most solemn rites and ceremonies of the 
Hindu religion. It was proved by many 
witnesses that he wore, somewLab osteuta- 
tiously, the Hindu £zlak- on his forehead, that 
he was invested by his father with the 
sacred thread, that he kept a Hindu cook to 
cook his food, eto. The fair result of the 
evidence in their Lordships’ opinion is that 
Jang Bahadur did his utmost to become 
an orthodox Hindu, and to pass as such in the 
society in which he lived: that his father, 
from the boy’s youth upwards, aided and 
encourged himin those efforts; and, finally, 
when he was only 15 years of age, procured 
a marriage to be celebrated with great pomp 
and rejoicing according to the strict Hindu 


| rite between him and the already mentioned 


Hindu lady of the Chhatiri caste, 
Kunwar. 

This lady's family were apparently not 
well off, and it was stated in evidence that 
the Maharajah gave to her brother, Sheo Dial, 
a village to induce him to consent to the 
union. This, however, only proves the 
anxiety of the Maharajah to bring about the 
marriage. No doubt, the Maharajah did not 
attend the ceremony himself He allowed 
certain priests to perform for him those 
ceremonies properly performable on such 
occasions by a father, but the marriage 
cannot but be regarded us a somewhat bold 
attempt to force, as far as possible, the son’s 
entrance into the ranks ofa high (twice 
born) caste, and it might well be that the 
father, as the Sabardinate Judge thought, 
may have absented himself from the cere- 
mony from motives of prudence. On the 
other hand, it is difficult to believe that all 
the parties concerned, Sheo Dial, with his 
own sons, and his daughters to get married, 
the Maharajah with his position and distinc- 
tion, the priests with their duties to their 
religion and office, and all those who assisted 
at the ceremony with vheir notions of what 
was due totheir creed, whould have pro- 
moted, or taken part in an elaborate public 
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fanction if they knew thatitcould at best 
create only a relation of permanent con: 
cubinage, without hope or prospect of eleva- 
tion into a worthier and more respected state. 
The evidence of Sheo Dialis importantin 
this connection. He said he went with two 
Pandits to visit the Maharajah, that he had 
learned that Jang Bahadar was a Mahomedan 
woman's son, that on his expressing his 
scruples about the coutemplated marriage 
owing to this fact, the Maharajah assured him 
that Jang Bahadur was a Hindu; that he 
(the Maharajah) held him (Sheo Dial) by the 
arm and said: "From childhood I have got 
him suckled by a Brahmin woman. He eats 
with me. He does puja and his ways are 
the ways of a Hindu" Sheo Dial 
further says that Jang Bahadur Singh 
wore a tilat of chandan, that his cook was a 
Hindu, that ke saw him sitting near the 
Maharajah at dinner, and that hearing aud 
aeeing this he, Sheo Dial, consented to the 
marriage of his sister with Jang Bahadar. 
No doubt, it is stated by another witness 
that the Maharajah did not sit at meala with 
this son, but unless this evidence of Sheo 
Dial be au entire fabrication, it bears ad- 
ditional testimony to the anxiety of the 
Maharajah to have his son accepted and 
treated as a Hindu. Hansraj Kanwar died 
in the Maharajah’s life-time. Jang Bahadur 
performed all the obsequies proper to be 
performed according to the Hinda religion 
by a surviving Hindu husband. His father, 
in the year 1872, got him, then about 
twenty four years of age, again married to 
another Hindu lady, a membér of the sams 
Okhattri caste, Raj Kali Kunwar, who 
gurvived him, and is the fifth defendant 
in this suit. There was the same publicity 
and pomp as on the occasion of the first 
marriage, the same religious ceremonial. 
The Maharajah absented himself on this, as 
he did onthe former occasion, aud gob his 
duties performed vicariously in the same way. 
The sole issue of the second marriage was a 
girl. Both she and Baiya Ganga Bakhsh 
Singh married members of the Chhattre caste. 
Sir Robert Finlay insists that the law for 
many centuries has been that à Hindu must 
be born not made, and he cited several autho- 
rities in support of that proposition, Oa the 
other hand, the treatises referred to by the 
Subordinate Judge at page 889 and the fol- 
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lowing pages of his judgment appear to tend 
in an opposite direction, and the facts of this 
case show that in this matter of marriage the 
rules both of Hinduism and of caste were not, 
in this instance at all events, strictly ap- 
plied. In the view their Lordships take, it is 
unnecessary to express: any opinion on the 
point. The matter for decision in this case 
being the construction of a codicil to the 
Maharajah’s Will, the point is not what is the 
strict rule of the Hindu religion, or the strict 
rule of the Ohkhatiri caste, but this namely 
what were the wishes, and intentions of the 
testator as revealed by the language of that 
instrament, viewed through the light of the 
circumstauces which surrounded him at the 
time he made it. 


It would be strange indeed if the man 
who had made it his special care to rear this 
son of his as a Hindu, and had suceasded in 
marrying him to two high caste Hindu women 
shonid intend or desire, whatever might be 
the strict letter of the law, to placa the 
offspring of these unions on the same level as 
the illegitimate children of his son's Mahome- 
dan mistress and make them allequally the 
objects of his bounty. 


Much reliance was placed by the appel- 
lants upon the evidence of several witnesses 
members of the Chhaiíri caste, which was 
directed to show that they would not eat with 
Jang Bahadur Singh, take betel leaves from 
him, or recoguise him as a member of that 
caste, or of the Hindu religion, and it was 
contended that the Subordinate Judge had 
not paid sufficient attention to this evidence, 
or given ib its due weight. He has, no 
doubt, not commented upon it at any great 
length, but it would be quite unreasonable 
because of this to couclude that he had not 
fully considered it. When the evidence is 
examined, it will be fourd that the objection 
of many,if not most of these witnesses, to 
eat with Jang Bahadur or to give him betel 
leaves, etc., was due to the well-known 
and undisputed fact that he was the illegiti- 
mate son of a Mohammedan mistress, rather 
than to the fact that he was nota genuine 
Hindu. This is notably so in the case of the 
witoesses, Kali Parshad, page 723, and 
Jagdeo Singh, page 726. The former said: — 
" [did not eat with Jang Bahadur because 
he was Imam Bandi’s son, ” and again :— 
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“TI won't eat Xwicha fcod touched by Ganga 
Baskhsh. I won't drink water from his hand 
because his grandmother was a Mahome- 
dan," and the latter said:— 1 cannot eat 
food cooked by Raj Kali Kunwar because 
she was Jang Bahadur’s wife," but he 
proceeded to say that he would have no 
objection to eat with Jang Bahadur Singh 
if the Maharaja had asked him to do go, 
and then he added the important statement : 
“ Jang Bahadur had offended the Maharaja 
by keeping a Mahommedsn woman, that 
woman had four sons, she lived with Bandi 
as Jang Bahadur's mistress for twelve or 
thirteen years until her death.” Babu 
Bostideo Lal, an educated man and au 
Advocate, at page 731, says:— Jang Bahadur 
took particular care to put on the tilak 
more than a born Hindu would take 
because he was anxious to appeara Hindu ; 
that from the orthodox point of view, he 
{the witness) did not consider him a Hindu, 
but he could not say he was a Mahommedan, 
because he professed to be a Hindu, ” yet 
he gave not this fact but the fact that 
Jang Bahadur was of illegitimate birth as 
‘the reason for his unwillingness to take 
water from his hands. 

Hanwant Singh (page 727) gives remark- 
able evidence to the same effect. He said :— 
“| consider Jang Bahadur a Hindu, He 
worshipped like a Hindu. He did pilgri- 
mages like a Hindu. Hə gave dans to 
Brahmins like a Hindu. His ways were 
these of a Hindu. | saw him doing puja in 
the temple for the first time thirty years 
ago, and three times altcgether I saw 
him feeding Brahmins at the temple." 
Yet despite what he saw, and his opinions 
on Jang Bahadar’s religion, he says on the 
next page he would not eat with him be. 
cause he was born of Imam Bandi, nor 
would he eat with Ganga Baksh, be- 
cause presumably he was his father’s 
son, though he admits that if the latter 
persevered in his Hindu habits for two 
generations, he would be takeu into the 
biradri. ” 

These witnesses are fair specimens of 
those examined on tbis point. Their evi- 
dence might be of importance if it was 
necessary for their Lordships to determine 
whether or not the defendant No. l was 
the legitimate son and heir-at-law of Jang 
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Bahadur. The Subordinate-Judge has (at 
page 961) determined that question in 
the affirmative, Their Lordships concur 
with the Court of the Judicial Commis- 
sioner in thinking that itis not necessary 
to determine it one way or the other for the 
purposes of the decision of this appeal, and 
they, therefore, abstain from expressing any 
opinion upon. it. What is of importance, 
when one has to construe this codisil, and 
determine what was the testator’s intention 
on making if, is to ascertain in what light he 
regarded his son, the marriages he helped 
that son to contract, and the issue that 
sprung from them. 

Their Lordships are of opinion that the 
reasonable conclusion to be drawn from the 
evidence is that the Maharajah treated this 
son of his as a Hindu in religion, and 
desired that others should so treat him, 
that he treated his marriages with the two 
Ohhattri ladies as lawful marriages and 
desired that others should so treat them 
and, consequently, resolved to regard and 
treat the offspring of these unions as legiti- 
mate, and desired they should be so treated 
and regarded by others; and that it was in 
this frame of mind he made the testamentary 
deposition which is in dispute. It is lengthy 
and in its material parts runs thus; 


“Whereas I have a son named Jang 
Bahadur Singh born ofan unmarried mahal 
aud whereas he is no$ born of khas mahal, 
and it is against the usage of the family and 
ayainst religion according to the Hindu 
Shastras, so he is not considered capable of 
gaddinashini and the proprietorship of the 
asat. Bat he also being born of my Joins, 
it is incumbent on me that such means be 
provided for support as would enable him and 
his (aulad) issues to support themselves well 
and with respect. Accordingly, ever since the 
date of his birth till this day, whenever proper 
opportunity presented, grant was made for 
his support; and during my life-time I shall 
make grants according tomy will whenever I 
shall deem it expedient to do so. But with a 
view to clearly make a provision beforehand 
in order that there may not remain any co- 
ownership and dispute relating toa part or 
the whole of my moveable and immoveable 
property, a property should be determined for 
Jang Bahadur Singh and his (awlad) issues 
for generation after generation in order that 
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ihe conditions of the deed may remain bind- 
ing in perpetuity. Accordingly, the settle- 
ment is made as follows:—lIt is this: Rs. 4,000 
per mensem or Rs. 48,000 per annum shall 
be continued to be paid by the proprietor of 
the rzasat, the locum tenens of the gaddinashin 
for the time being; and that amount shall bs 
paid to Jang Bahadur Singh and his (aulad) 
issues for generation after generation as long 
asthe (khandan) family of Jang Bahadur 
Singh and his (aulad) issues remain in ex- 
istence.” 


‘“Derarts OF CONDITIONS.” 


“i. He shall not directly or indirectly takə 
part in running the riasat, and shall also re- 
main & well wisher of the riasat. 

"9. He shall not transfer his maintenance 
allowance toa stranger by sale, mortgage 
or otherwise. 

"9. For his life-time, Jang Bahadur Singh 
has & right to spend this money, bat after 
his death from among his (aulad) issues one 
person (Jis ko hag pahunchta ho) to whom 
the right may go shall be considered pro- 
prietor of this maintenance allowanes: with- 
out division asa razs. The other issues of 
the family of Jang Bahadur Singh shall be 
entitled to gat food, raiment and other neces- 
saries ont of the monthly allowance;......... 

"4 When there remains no descendant of 
the family of Jang Bahadur Singh, at any 
time, the monthly allowance of Rs. 4,000 will 
be resumed and remain in proprietary p38- 
session of the proprietor of ‘the rzasat, the 
gaddinashin. < 

"5. For the realisation of the monthly al. 
lowance, a few villages with jama and names 
of demarcated villages and hamlets are select. 
ed, and a list of the same is &unexed to the 
document. The jama of the selected (éajwiz 
shuda) villages will be oredited from year to 
year towards the aforesaid fixed monthly 
allowance of Rs. 4,000. Neither haa the 
proprietor of the 7zusat, gaddinashin, power to 
realise the jama of the selected villages yield- 
“ing Hs. 48,000, including mal and sewat, 
from Jang Bahadur Singh cr his descendants 
nor is Jang Bahadar Singh or his family 
descendants competent to demand the fixed 
monthly allowance of Rs. 4,000 from the 
gaddinashin, the proprietor of the rzasat. 

The jama of the selected villages, a copy 
of which is attached to the document, shall 
be deemed the jama, including mal and sewaz, 
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in perpetuity. And the proprietor of the 
riasot for the time being shall have no power 
to increase or decrease the jama. And Jang 
Bahadur Singh and his- family descendants 
shall raise no excuse as to increase or 
decrease of the jama, And the proprietor 
of the riasat shall have no power to cancel 
the lease. And Jang Bahadur Singh and his 
family descendants shall have no proprietary 
right against the proprietor of the rzasat, 
except that of deriving benefit from the 
selected villages. Besides, Jang Bahadur 
Singh and his family descendants shall have 
no power to transfer the immoveable property 
by sale or mortgage or otherwise. But 
they shall continue in perpetnity to hold 
possession over the said villages. 

"47. The villages sslected for payment 
of the monthly allowanse shall have their 
boundaries maintained according to the map 
of had-o bast kishtwar. The proprietor of 
the riasat shall have no power to vary them 
contrary to it, nor shall Javg Bahadur 
Singh or his descendants have any." 

Then folow the details of the villages 
leased out in perpetuity for the payment of 
the monthly allowance of Rs. 4,000. The 
testator then makes a bequest to Imam 
Bandi, the mother of Jang Bahadur, in the 
following words:— 

“Besides, with a view to support the 
mother of Jang Bahadur Singh, I propose 
to fix Rs. 1,000 per mensem, or Rs. 12,000 
& year for her personal expenses. She, 
that is, the mother of Jang ahadur 
Singh, has power to spend the fixed allowance 
without interference by anybody else, and 
may, in her life time, make a Will in favour 
of anybody whom she pleases, and in respect 
of any good work she likes, and it will be 
deemed liable to be acted upon. And for 
the purpose of realising the aforesaid annuity 
of Rs. 12,000, a few villages, mentioned 
below, are given by way of iheka with jama 
assessed thereon. The money will be realised 
from those villages from year to year." 

He then gives a list of the villages out 
of which the Rs, 12,000 was to be collected, 
and proceeds to add:— 

“These few sentences have been put down 
to make provision for her support while 
in the enjoyment of health and possession 
of the five senses, and out of my own pleasure 
and accord, in order that they may be of use 


‘after me," 
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The testator died on the 27th of May 
1882. In or about January 1824, Jang 
Bahadur Singh became insane. He so con- 
tinued for several years, and died on the 
Ist of October 1899, leaving as his own the 
moveable and immoveable property mentioned 
in Schedules B and C attached to the 
statement of claim. The first defendant, 
as already mentioned, immediately went 
into possession of the property mentioned 
in Schedule A and has since retained it. 


Jang Bahadur Singh was created by the 
codicil ancestor or first proprietor of the 
estate; maintenance allowances, somewhat 
resembling rent charges, were charged upon 
it. It was to be perpetual, impartible, 
‘indivisible, and incapable of being other- 
wise charged or encumbered, and it was not 
to be the subject of ang co-ownership. Oa 
the death of Jang Bahadur, a person, styled 
at page 224 the representative of the former, 
was to succeed him as proprietor of this 
maintenance allowanca, without “division” 
as a rais. This proprietor was to be one 
of the issue of. Babadur Singh.” The other 
issue (aulid) of the family (khandan) of 
Jang Bahadur Singh being only entitled 
to get food and raiment out of the allowances. 
In addition the marriage and funeral 
expenses of the male and female children 
of the family of Jang Bahadar Singh 
were to be paid. The only indication given 
as to how the particalar individual one 
of the issue of Jang Bahadar, who was 
to succeed him as proprietor of the 
allowance was to be ascartained, is that 
contained in ‘the words "on whom the right 
may devolve.” The testator must have had 
in mind some law or rule which would apply 
to fix the succession. What law coald this 
high caste Hinda possibly have had in mind 


for such a purpose other than the Hindu. 


Law? That law, however, in the matter of 
succession to property, taxes no account, in 
the three higher classes, of illegitimate de- 
scendants. Sir Robert. Finlay, as their Lord- 
ships understood, admitted this contention — 
at least to this extent, that if when a successor 
came to- bs ascertained, the class of benefi. 
ciaries contained both legitimate and illegiti- 
mate members, the eldest legitimate male 
would by tbe Hindu Law succeed; bat 


where, as in the present case, as he contend- - 


ed, all the children wera illegitimate, the 


INDIAN OASES. 


301 


eldest male amovgst them should suecaed. 
Bat by what law or rule he did not indicate. 
Tt is difficult to suppose that if the testator 


‘intended all his grandchildren to be put upon 


the same level, he would not have indicated 
ome method by which the suceessor to his 
son should be selected, If he relied at all 
upon the Hindu Law to select that successor, 
it could only be because he wished it to ba 
assumed’ that that law applied to some of 
the issue of his sou, and that could only be 
the case if those members of the issue were 
to be taken to be legitimate. 


At the date of this oodicil Jang 
Bahadur was only about thirty years of 
age. He had already had one son by his 
deesased Ohhatir: wife. He had been 
married for some time to anobher 
Ohhatirz wife, by whom it was quite possible 
he might have had male issue, and it 
would have been quite iu conflict with the 
whole tenor of the Maharajah's treatment 
of and conduct towards his son Jang 
Bahadur, to deprive by this codicil these 
marriages and the issue springing from them 
of the character and status he had striven 
to secure for them. The Court of the 
Judicial Commissioner came to the conclasion 
that the Maharajah thought these marriages 
of his son were valid, and the issue of them 
legitimate. However that may be, ib is 
clear their Lordships think upon the whole 
of the evidence that he wished them to 
be so regarded by others. Nothing would 
more surely have defeated that desire — 
than that he should by this testamontary 
instrument show that he himself regarded 
them in a wholly differant light, and placed 
the children of these marriages on an 
equality with those of a Mahommedan con- 
cubine. ‘The Maharajah has used the word 
aulid throughout this aoddicil to describe 
the- iasuə of his gon Jang Babadur. The 
Court of the Judicial Commissioner has laid 
16 down that this word prima facie means 
legitimate issue. This case is uot one 


‘where giftis made by Will of the corpus 


of a fund, or a life-interest in a fund to 
the “children” of the testator or of another 
as & class. "There may ba good reason in 
some such cases for holding that in India 
the word “children” includes illegitimate 
children, but here a succession of life. 
interests from generation to generation ig 
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intended to be set up, the successor or 
"proprietor" in each instance being vested 
with absolute control of the income, subject 
only to the duty of maintaining the issue 
(auladi of the family (khandan) of the 
first proprietor, Jang Bahadur Singh. Thera 
is nothing on the face of the Will to suggest 
that a meaning should be given to the 
word aviad different from its prima facie 
meaning ; but if it is to be read as including 
illegitimate issue, then it follows that the 
testator intended to bring into the line 
of ‘succession not only his illegitimate 
grandchildren but their illegitimate issue 
from generation to generation. Such a 
construction would render rather unnecessary 
the provision (No. 4, page 224) that if no 
descendants of the family of Jang Bahadur 
remained, the monthly allowance should 
fall into the possession of the gaddinashin, 
and would also seem to defeat the whole 
purpose and object of the testator in 
establishing this succession of ‘life-interests, 
Nor do their Lordships see any reason 
for extending in this instance the meaniug 
of the word khandan, which ordinarily 
refers to the group of descendants who 
constitute the family of the progenitor, so 
as to include. illegitimate offspring, who 
from the necessities of the case cannot 
share inthe family life or its worship or 
ceremonials. 

It has been strenuously urged by Sir 
Robert Finlay on behalf of the Appellant : 
Firstly, that there would have been nothing 
easier for the testator, 
exclude his illegitimate grandchildren from 
all benefit under this codicil, than to have 
said 80. The question is, has he 
not done so by the use of the word 
aulad? But even if this be not so, it 
was quite as easy for him to inclide them 
in the class described by the word issue 
as to exclude them from it, so that the 
argument cuts both ways. And it was in 
the second ‘place contended that having 
regard to his interest in these children, 
he never could have intended to leave 
them unprovided for. He, undoubtedly, did 
show some interest in them, but not a 
very keen interest, and it is by no means clear 
that he did not intend them to be provided 
for in the way they have been, in fact, 
provided for, namely, by being maintained 
by their grandmother Imam Bandi -during 


if he desired to. 


her life, out of the income left to her by the 
codicil. He enabled her, by the exercise of 
the testamentary power over this income 
conferred upon her, so to provide for them 
after her death. The income was large, 
Ra. 1,000, per mensem. She was a woman 
who at the date of the codicil must have 
been at least forty-five years of age, her son 
Jang Bahadar being then thirty years of 
age. The son's mistress and her children 
lived with her. She, accordiog to the evi- 
denca, helped to rear them. It was scarcely 
conceivable that she should require 
Rs. 12,000 per annum for her personal 
expenses alone. The power of disposing of 
this income by Will clearly showed that the 
testator had some objeobin view beyond 
providing adequately for her maintenance. 
What more natural than that this income, 
handsome in amount, and disposable by her 
Will, should have been given to enable her 
to provide for her grandchildren. Their 
Lordships are, therefore, of opinion that 
having regard to all the evidenca in the case 
and the provisions of the codicil itself, the 
intention of the testator plainly was to 
treat the marriages of Jang Bahadur with 
the two Ohhatirz women already mentioned 
as valid marriages, ‘and the issue of those 
mariages as legitimate issue. They think 
that the judgment appealed from was right, 
and that this appeal should be dismissed 
with costs, and they will humbly advise His 
Majesty accordingly, 
Appeal dismissed. 

Solicitors for the Appellant: Messrs. T. D, 
Wilson & Co. 

Solicitors for the Respondent: 
Sanderson, Adkin, Lee 5: Bddis. 
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. Present: —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 
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Civil Procedure Code (Act V of 1908), O. XXI, v. 23 


Vol XXI] 


INDIAN OASES. 


303 


MAHOMED MERA ROWTHER t. KADIR MERA ROWTHER. 


— ÜOmisston to record service of notice on judgment. 
debtor —lIrregularity —Sale in execution. 

Where a Court, on receipt of the return by the pro- 
cess-server of a notice, orders attachment of property, 
it impliedly declares that the notice to the judgment- 
debtor was “duly served," and itis not necessary, in 
Such cases, to make an express declaration of service. 
An auctiou sale held in pursuance thereof cannot be 
set aside on the mere ground that the Court did not 
wriie an express order that the service of the notice 
was effected. 

Nusur Mahomed v, Kazbai, 10 B. 202 and In re 
Sree Krishna Doss, 3 Ind. Cas. 474, 19 M. L. J. 
31; 14 M. L, T. 288, followed. 

Qwuere.— Whether omission to serve the notice 
required under Order XXT, rule 22, of the new Code, 


is such an irregularity as to vitiate an auction sale . 


held under that Code? 

Matkarjun v. Narhari, 25 B, 857; 5 0. W. N. 10; 10 
M. L. J. 368; 2 Bom. L. R. 927; 27 I. A. 216 (P. C), 
referred to. : 


Civil Miscellaneous second appeal and 
revision petition against the order of the 
District Judge 
Miscallanesus Appaal No. 45 of 1911, pre- 
ferred against that of the District Munsif 
of Karur, in Civil Miscellaneous Petition 
No. 458 of 1911, in Original Sait No. 50 
of 1907. r 

Mr. L, d. Govinda Raghava Aiyar, for the 
Appellant, 

Mr. T. R. Bamachandra Atyar (with him 
Mr. T. R. Krishnaswimy Aiyir, for the Re- 
spondents. 


JUDGMENT.—The omission to have a 
notice served under Order KAT, rule 22, (old 
Civil Procedure Onde, section 248) is, no 
doubt, a serious irregularity. Malkarjun v. 
Narhari (1). Whether it would be such a 
serious irregularity under the new Oode as 
it would have been under the old Code is 
a matter for fair argument having regard 
to paragraph 2 attached newly to Order 
XXI, rule 22. 

There is also no question that service of a 
notice otherwise than personal delivery 
caunot be said to have been effecsed daly 


unless the Court declares under Order V, -> 


rule 19, (old section 82) that the notice has 
been duly served, though personal service 
has not been effected. Sea Nusur Mahomed 
v. Kazbai (2). 

Bat, as pointed outin that case in Nusur 
` Mahomed v. Kasbai (2) itself, “thera is à 
presumption in favour of the proceedings of 


(1) 25 B. 337, 50. W. N. 10; 10 M. L. J. 808; 2 
Bom. L. R. 927, 27 I. A. 216 (P. C.). 
(2) 10 B. 202. 


of Trichinopoly, in Civil. 


Courts of justice that everything has been 
duly performed” and hence even though 
there ig no express note by the Court that 
it accepts the service by affixture as service 
daly made, a declaration to that effect by 
the Court could be implied if on and after 
the return of the process by the serving 
office, the Court passes orders on the basis 
that the service has been duly made [see 
In re Sree Krishna Doss (8) ]. 

In the present case, the District Munsif 
passed orders for attach ment after the process 
of service of notice under section 243 was 
returned by the peon with the note that it 
was affized to the outer. door of the judgment- 
debtor owing to his evading service. 

This act of the Cours indicates, in our 
opinion, a sufficient declaration that the 
service has been duly effected. 

The learned District Judge has evidently 
gone upon the view that unless there is an 
express .written declaration of due service 
noted by the Court, there can be no legally 
valid service. 

The circumstances of this case as set out 
by the District Munsif clearly show that, 
as a matter of fact, the judgment-debtor 
had full notice. 

As the learned District Judge has set aside 
the Munsif’s order refusing to set aside the 
Court auction sale on the sole ground that 
notice had not been duly served under 
section 248 on the judgment-debtor and as 
we find that notice was duly served, the 
District Judge’s order on appeal is set 
aside and the District Munsif’s order 
restored with costs in this and in the lower 
Appellate Court. It follows that the re- 
spondents’ memorandum of objections in the 
matter of the District Judge’s disallowance 
of costs to this respondent must be and is 
dismissed with costs. 


As no civil revision petition lies when an 
appeal is allowed, the Civil Revision Petition 
No. 142 of 1912 is dismissed. 


Petition dismissed, 


(3) 3 Ind. Cas. 474; 19 M, L. d. 81; 4 M. I. Tu 
288. 
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CALOUTTA HIGH COURT. 
Seconp Civit, APPEAL No. 3050 or 1910. 
August 29, 1913, 
Present:--Mr, Justice N. R. Chatterjea and 
Mr. Justice Walmsley. 
E. H. STEVENS AND ANOTHER— DEFENDANTS 
— ÁAPPELLANTS 
versus 
JANKI BALHAB PRASAD NARAYAN 
SINGH AND OTHERS— PLAINTIFFS — 


RESPONDENTS, 

Hindu Law— Widow —Debts contracted by widow— 
Charge upon estate—Costs of litigation im defending 
life estate or protecting estate — Legal necessity —Interest 
—(Costs of management—Manager’s salary, charging 
estate for, when legal necessity. 

Debts contracted by a Hindu widow for meeting 
the costs of litigation, in defending her life-estate in 
her husband’s property, or for protecting the estate, 
are binding upon the estate in the hands of the 
reversioner, a5 they constitute legal necessity. 

Amjad Ali v. Moniram Kolita, 12 C. 52; Debi Doyal 
Sahoo v. Bhan Pertab Singh, 31 C. 433; 8 C. W. N. 408 
and Broja Nath Pal v. Juggeswar Bagchi, 1 Ind. Cas. 
62; 9 C. L. J. 346 at p. 358, relied upon. 

Although a loan by a widow may be necessary, the 
rate of interesb at which she borrowed must be 
proved to be necessary before interest at that rate 
can be allowed. 

Hurro Nath Roy Chowdhri v. Randhir Singh, 18 C. 
$11; 18 I. A. 1, followed. 

It is not necessary for a lender o? money to a Hindu 
widow to show that the debt which was in litigation, 
for meeting the costs of which he lent the money, 
was or was not her personal debt. It is sufficient if 
it is shown that there was pressure upon the estate, 
that there was necessity for. borrowing money for 
the costs of the litigation, or that the creditor made 
reasonable inquiries and was satisfied of the necessity 
for the loan. ` 


Obiter:—The question, whether the salary of a 
manager, which is part of the costs of management 
of the estate, is or is not a personal debt of the widow 
depends upon the circumstances of each case. If 
the widow is in enjoyment of the rents and profits 
of the estate, and they are sufficient to pay the 
manager’s salary, she is not entitled to appropriate 
the profits, and throw the liability for the costs of 
management of the estate on the reversioners by 
charging the estate. If, on the other hand, the collec- 
tions are not sufficient for meeting the expenses of the 
widow and the costs of management, where, for 
instance, the estate is involved in heavy litigation 
and is heavily encumbered, the charge created by 
the widow would be binding upon the estate. 


Appeal fromthe decree of the District 
Judge of Gya, dated June 20th, 1910, affirming 
that of the first Sub-Judge of that District, 
dated December 24th, 1909. 


Babus Umakali Mukheriee, Shorasht Charan 
Mitra and Chandra Sekhar Banerjee, for the 


Appellants. 
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Moulvi Muhammad Mustafa, Khan, for the 
Respondents. 

JUDGMENT.—This appeal arises out of 
a suit to enforce a mortgage-bond, executed 
by a Hinda widow, against the property of 
her husband in the hands of the reversionary 
heir. It appears that one Bachho Koer, the 
widow of one Gudar Sahay, borrowed Rupees 
two thousand from the defendant No. 6 and 
executed a ° mortgage-bond on the 8rd 
November 1901, in which it was stated that 
the money was required for the conduct of 
certain litigations with two persons, namely, 
Mr, James Wilson and Mr. Martin Gregory. 
The plaintiff is an assignee of the mortgage. 
from the defendant No. 6. 

The Courts below concurred in decreeing 
the suit and the defendants have appealed to 
this Court. 

The question raised in this appeal is 
whether a Hindu widow, in possession of the 
estate of her husband, can charge the estate 
by borrowing money for costa of litigation. 
We think that debts contracted by a Hindu 
widow for meeting the costs of litigation in 
defending her life-estate in her husband’s 
property or for protecting the estate are 
binding upon the estate in the hands of the 
reversioner. See Amjad Ali v. Montram 
Kolita (1), Debi Doyal Sahoo v. Bhan Pertap 
Singh (9) and Broja Nath Pal v. Juggeswar 
Bagchi (3). It is contended, however, that 
the litigation, for meeting the costs 
of which the debt was incurred, related 
to certain suits brought by: certain ex- 
managers for salary, thatthe salary of the 
manager should be treated as a personal debt 
of the widow. And that ifitisa personal 
debt of the widow, the costs of litigation for 
contesting such debt should also be considered 
as her personal debt. 

The question whether the salary of a 
manager, which is part of the costs of manage- 
ment of the estate, is oris not a personal 
debt of the widow, does not call for 
determination in this case. The decision of 
the question would, we think, dspend upon 
the circumstances of each case. If the 
widow isin enjoyment of the rents and 
profits of the estate, and they are sufficient 
to pay the manager’s salary, it cannot be 


(1) 12 C. 62. 
(2) 31 C. 433; 8 C. W. N. 408. 
(3) 1 Ind. Oas 62; 9 C. L. J. 310 at p. 353, 
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held that the widow is entitled to appropriate 
the profits, and throw the liability for the 
costs of management of the estate on the 
reversioners by charging the estate. If, on 
the other hand, the collections are not 
sufficient for meeting the expenses of the 
widow and the costs of management, where, 
for instance, the estate is involved in heavy 
litigation and is heavily encumbered (as it 
is said to be id the present case), the charge 


created by the widow would be binding upon 


the estate. It is impossible, therefore, for 
any one to say whether in a particular case 
the manager’s salary isa personal debt of 
ihe widow, unless he goes into the whole 
account of the estate, and a lender cannot 
be expected to do so before he lends money 
to a widow for meeting the costs for defend- 


ing a suit relating to the manager's salary.. 


We areof opinion that itis nob necessary 
for the leader in the present casa to show 
that the debt, which wasin litigation for 
meeting the costs of which he lent the money 
to the widow, was or was nob her personal 
debt: were it otherwise, it would be impossible 
in many cases fora Hindu widow to raise 
money for meeting the costs of litigation. 
It is sufficient if ib is shown that there was 
pressure upon the estate, that there was 
necessity for borrowing money for the sosts 
of the litigation, or that the creditor made 
reasonable inquiries, and was satisfied of the 
necessity for the loan. 

It appears that one Mr. Wilson obtained 
two decrees against Bachau  Koer; we 
have got only the order-sheets in the 
Execution Cases (Nos. 218 aud 269 of 1911) 
of Wilson, on the record of this case. After 
the close of arguments in this Court, the 
respondent wanted to put in certified copies 
of certain plaints, decrees and execution 
petitions for showing that the decree which 
was executed in Execution Case No. 299 was 
in respect of a mortgage-bond for Rs. 10,002 
for paying off a decree passed for a debt 
incurred by the husband of Bachu Koar, 
and that the decree which was executed in 
the other execution ease was upon a mort- 
gage-bond for Rs. 5,000 borrowed for 
payment of the revenues of the estate which 
accrued due, and for expenses of litigation, 
after her husband's death. We do not think 
we oaght to receive this additional evidence 
at this stage. Had we considered it necsssary 
that an inquiry into the matter should ba 
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made, we would have directed the Court below 
to take the additional evidence. 

It appears, however, from the order-sheets 
that some properties of the estate were sold 
in execution of one of the decrees of Mr. 
Wilson and an application was made by Bachu 
Koer for setting aside the sale, and thas pro- 
ceedings in execution of the other decrae were 
also pending. Another suit was instituted by 
one Mr. Martin Gregory for about Rs. 15,000 
on account of the salary and allowances of his 
deceased brother, Mr. George Gregory, as 
manager of Bachu Koer’s estate, together 
with interest thereon. The Court of Appeal 
below has held that there is no reason for 
holding that her case had no substance at all 
and was entirely without foundation albhough 
the Judge who tried the suit decided it 
against her. 

It thus appears that a portion of the estate 
of which Bachu Koer was in possession as a 
Hindu widow was sold in execution of a dec- 
res, and other properties were going to be 
sold in execution of another decree of Mr. 
Wilson, .and there was a heavy claim by Mr. 
Gregory against the estate. 

Under these circumstances, Basha Koer was 
entitled to defend the cases for the purpose 
of protecting the estate and her own life.in- 
terest in the properties of her husband and 
costs properly incurred in the bon fide prosa- 
cution of the litigation would constitute legal 
necessity. 

We are of opinion, however, that the find- 
ings arrived at are not sufficient for the 
disposal of the case. Although the mortgage- 
bond recites that the money raised under it 
was required for the conduct of casas filed at 
Mozafferpore and tke evidence set out in the 
judgments of the Courts below also refers to 


-the cases of Wilson and Gregory in the 


Mozafferpore Courts, the learned District 
Judge, in considering the question whether 
the amount advanced, namely, Rs. 2,000, was 
actually, spent for legal necessity, refers to 
the evidences of the plaintiff’s witness No. 2, 
showing that " Rs. 1,200 was taken down by 
him to Caleutta soon after the bond was 
executed, and there paid to the lady’s am 
mukhiear and the remaining Rs. 800 was 
also spent by certain person whom the 
witness names forsome cases of the lady." 
We do not understand, how the Rs. 1,200 
which tke learned Judge finds was sent to 
Calcutta, and paid to the lady's am mukhtear, 
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could be required for meeting the costs of 
litigation at Muzafferpore for which the 
amount is said to have been borrowed and 
how the said Rs. 1,200 could be considered a 
debt constituting legal necessity when there 
is no finding for what purpose the said 
money was Spent. The learued Judge holds 
that a full consideration of the question whe- 
ther the creditor made inquiries about the 
necessities of the loan does not arise 
after the finding that it was for a legal 
necessity that the debt was contracted. Bat 
the facts found by the learned Judge do not 
show that there was a legal necessity for 
Rs. 2,000. The plaintiff, who wants to enforca 
the mortgage against the estate in the hands 
of the daughter, must establish either that 
there was in fact necessity for Rs. 2,000 the 
amount lent, or that he was satisfied, after 
making reasonable inquiries, that there was 
necessity for the said amount. We are, accord- 
ingly, of opinion that the findings arrived at 
by the learned Judge are not safficient for 
holding that there was legal necessity for 
Rs, 2,000, The case should, accordingly, go 
back to the lower Appeilate Oourt for a 
proper finding whether there was necessity for 
Bs. 2,C00. for the purposes for which the 
money was borrowed or whether the creditor 
made reasonable inquiries as to the necessity 
of the loan. 

There remains the question of the rate of 
interest. As pointed out by their Lordships 
of the Judicial Committee in the case of 
Hurro Nath Rai Chowdhri v. Randhir Singh (4), 
although a loan by a widow may be neces- 
sary, the rate of interest at which she 
"borrowed must be proved to be neces- 
sary before interest at that rate can be 
‘allowed. The learned Jadge is of opinion 
that because the loan was taken from a man 
of the Gya District, there was nothing very 
unreasonable in-the high rate of interest. 
We are of opinion, however, that he must 
come to a finding whether there was necessity 
for borrowing at the rate of Rs. 24 per cent. 
interest per annum. 

The decree of the lower Appellate Court is, 
accordingly, set aside, and the case sent back 
to that Court to be dealt with in accordance 
with the observations made above, Costs to 
abide the result, 


Oase remanded. 
(4) 18 C. 811; I8 L A. 1. 


MADRAS HIGH COURT. 
CiviL Appsat No. 244 or 1910. 
December 8, 1913. 
Present: —Sir Arnold White, Kr., Chief 
Justice, and Mr. Justice Sankaran Nair. 
M. MU UT CLAIMANT — 
APPELLANT 
versus 
Tug DEPUTY COLLECTOR or MADRAS 


AND ANOTHER — RESPONDENTS. 

Land acquisition —Owner deprived of. facilities for 
irrigation by wrongful act of Municipal Corporation — 
Corporation itself subsequently acquiring tand—Com. 
pensation. 

Where, by the wrongful act of a Municipal Oor- 
poration, the owner of a piece of land classed as ‘wet? 
was deprived of the facilities (in the nature of an 
easement right) which existed for irrigating such 
land, and the Municipal Corporation acquired the 
land itself subsequently for public purposes, in esti. 
mating the compensation to be paid to the owner, the 
calculation must be made not merely on the market- 
value of the land, but also on the amount of damages 
payable to the owner forthe deprivation of water- 
rights of his land. 


Appeal against the order of the Chief Judge 
of the Presidency Court of Small Causes at 
Madras, in Land Case No. 4 of 1910. 


JUDGMENT:—We are unable to agree 
with the Chief Judge of the Small Cause 
Court as to the construction of the receipt 
(Exhibit L). There can be no question that 
the plaintiff intended his claim for compensa- 
tion to be ia respect of the loss of crops for one 
year, and there can be very little doubt that 
the Corporation knew that this was the claim 
put forward. Reading Exhibit L by the light 
of Exhibit N and the oral evidence in the case, 
we are of opinion that it was only intended by 
the parties thatthe compensation given by 
the Corporation should be, as the receipt 
states it to be,compensation upto October 1909 
and that it was not intended that the owner 
should release all claim for compensation in 
respect of loss which might accrue after the 
date of the receipt. 


This being our view, the question remains 
whether the claim of the owner in respect of 
the supply of water from the tank, is a matter 
which can be taken into consideration in 
assessing the compensation to which he is 
entitled. Ifitis not (assuming the claim 
to be good), he would, as it seems to us, be 
entitled as against the Corporation either to 
haye the tank restored or to restore it himi- 
self or to recover damages. 


Vol. X ait} 


307 


GOPALACHARIAR t£, DEPUTY COLLECTOR OF MADNAR, 


We have all the parties before us; ib. does 
not seem desirable to leave this question at 
large and we can deal with this appeal more 
satisfactorily after it has been adjudicated 
upon. We accordingly send back the case to 
the Chief Judge of the Small Cause Court for 
a finding as to 

(4) Whether the owner had avy right by 
way of easement to the waterof the 
tank for the irrigation of his lands? 

(i) Can the Corporation be required to 
restore the tank, or allow the owner 
to restore the tank or to make com- 
peusation to the owner by way of 
damages and, if so, the amount? 

Further evidenca may be taken. All other 
questions will be reserved. 

We are asked by Mr. Tirunarayana Chariar 
tosay that the Chief Judge was wrong in 
holding that the easement had been extingu- 
ished. We express no opinion as to this at 
this stage, a3 we leave both to the Chief Judge 
to decide whether there was an easement, and, 
if so, whether it has been extinguished. 

Seven days will be allo ved for filing objec- 
tions to the finding. 

In compliance with the above order, the 
Chief Judge, Small Cause Court, submitted 
the following 


FINDING.--In this case, the High Court 
has called for findings on the following. points: 
1 Had the owner any right, by way of ease- 
ment, to the water of the tank for the irriga- 
tion of his land? 3 
2. Canthe Corporation be required to 
restore the tank or allow the owner to restore 
the tank or to make compensation to the owner 
‘by way of damages and, if so, the amount? 


The owner's lands R S. Nos. 53 and 59 
have been acquired under the Lind Acgqnisi- 
tion Act. Inthe Deputy Collector's award, 
these lands were valued as wet lands; in fact 
in his letter Exhibit X(V now filed, ho gives 
the capitalised value of the differance between. 
the wet and dry ovt-turn at Rs. 1,820.11.3 
and it is an item making up the amount award- 
ed. At the former trial, this Court held that 
the water rights, if any, had baen exbiognished 
and should ba excluded from consideration 
and thatthe land is not worth more than 
Rs. 50 per ground, the rate adopted by the 
Deputy Collector. The High Court has not 
accepted the view of the then Chief Judge and 
has called for findings. 


Fresh evidence has bean admitted before 
me. Theclaimant called one witness and 
gave evidence himself and filed Exhibits R, S, 
T and U; the Corporation examined their 
Eogineer Mr. Nowroji and filed Exhibits El, 
E2 and VII to X, XIV; the Collector examin- 
ed one witness and filed Exhibits XI, Ala, 
XII and XIIT. 

As regards the first point, the tank and the 
tank site were, no donbt, the property of the 
Government and, therefore, under section 15 
of the Hasements Act, for the claimant’s 
lands to acquire any right to the water 
of the tank by way of easement, it must be 
shown that ths right was peaceably and open- 
ly enjoyed and as of right without interrup- 
tion fora period of sixty years. The oral 
evidence of the claimant and his witness show 


‘that the lands in question were irrigated by 


the Tangal water in an open peaceable and 
uninterrupted way as of right for a 
period of abont thirty to thirty-five years 
previous to October 1908 when the bund 
was cut by the Corporation. In 1872, 
when the Corporation constructed their fresh 
water delivery channel, a passage for the flow 
of the Taugal water to the claimant’s lands 
was made through the embankment of that 
channel. See Exhibit U. The survey map, 
Exhibit XII, shows the channel clearly. 
There can thus be no doubt thatin 1872 
the lands were being irrigated with the 
Tangal water. Claimant has also prodacad 
an earlier document of January 1866, Exhibit 
R, which is an endosement by the Deputy 
Collector of Madras on a petition by the 
claimant’s grandmother wherein she asserted 
her water rights and complained of some 
others taking away a portion of that water. 
The Deputy Collector refers her to a suit. 
A suit was brought in the Small Cause Court 
in 1878 by claimant’s mother and adecree waa 
obtained for damages for wrongfully taking 
her water. See Exhibit S. On the claimant’s 
Bide, the earliest evidence is this assertion of 
the water. right in 1856. It is argued for 
the Collector that this is insufficient and that 
the claimant should show by positive evidence 
that the enjoyment of this water for irriga- 
tion bagan at least by 1848 or 1849, to 
prove the sixty years’ user, But it seems to 
me that where a party proves an open and 
peaceable enjoyment of an easement as of 
right for a period of forty to forty-three 
yoars, if nothing is established to show how 
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or when the easement began, there is a fair 
presumption in that party’s favour that that 
enjoyment had a legal origin and the burden 
is shifted on tothe party asserting the con- 
frary to show that either by the enjoyment 
beginning within the period of 60 years 
or being: by sufferance, or for some other 
reason, such enjoyment gave rise to no rights. 
in the case of adverse possession of lands, this 
has been clearly laid down in several cases: 
see for example Şri Raja Ohettkant Rama Rau 
v. Secretary of State (1), Krishna Iyer v. 
Secretary of Staite (2) and Vencatarama Iyer 
v. Secretary of State (3). It seems to me the 
game principle will apply to this case; see 
Madub Dass  Baragi vw. Jogesh Ohander 
Sarkar (4). The tank has b2en in existence 
from time immemorial and is marked in the 
old survey map Exhibit Xf; its only use 
was apparently for the irrigation purp sas; 
ib is nob shown that it has irrigated any 
lands other than claimant’s land, all attempts 
to divert the water to other lands being 
objected to and frustrated by claimant’s 
predecessors. It 
K that in 1885 the Collector of Madras 
permitted the holder of lands irrigated, :. e., 
the claimant, to repair the tank. These 
: circumstances strengthen the presumption in 
claimant’s favour. It is argued for the 
Collector that there is proof in this case that 
the enjoymentof the water for the claimant's 
lands began later than 1857. For this 
purpose, the old survey “map, Exhibit XI, of 
1857 is reliéd on. It shows the tank but 
there is no channel marked in it for carrying 
the water of the tank to the claimant’s 
lands as there is in the R. S. map of 1897 
Exhibit XII. It is argued from this that 
no channel existed and, therefore, no water 
flowed from the tank to olaimant’s lands 
in 1857. The water might have flowed 
without any well defined channel; in the 
hot season there may bs no water running. 
We donot know the circumstances under 
which the plan was made. I think it is 
not a safe inference to draw from the 
absence of the channel in Exhibit XI 


(1) 5 Ind, Cas, $82; 33 M. 1; 20 M. L. 7.60; 7 M. 
L. T. 128. 


(2) 5 Ind. Cas. 121; 88 M. 173; 0 M.L, T. 306; 
L. J. 71. 


(3) 5 Ind. Cas 118; 38 M.962; 7 M. L. T. 199; 
20 M, L. J. 74. 
. (4) 80 C. 281, 


is also shown by Exhibit. 


that the lands wera nob irrigated before 
the year when i6 waa prepared. Tha R. S. 
Register, Exhibit XIII, describes both these 
lands as garden lands whereas one at least 
wasa paddy and. {t seems to me, therefore, 
that the evidence on the Collector’s side 
is insufficient to rebut the presumption in 
claimant’s favour and I must find that 
the owner had a right, by wey of easement, 
to the water of the tank for the irrigation of ' 
his land, 


An argument was urged that as this tank 
was fed by surface drainage water of neigh- 
bouring lands, no length of enjoyment of its 
water for irrigation purposes would give 
rise to any rights of easement or interfere 
with the right of the owner of the tank to 
drain it and use the site for building or 
other purposes as he chose; and for this 
argument the case reported as Robinson 
v. Ayya Krishnama Oharigar (5), referred to 
in Narayina Reddi v. Venkatachariar (5), is 
cited. The point desided in Robinson 
v. Ayya Krishnama Ohariyar (5) is that 
a person cannot obtain by prescription a 
right to throw back the water of his 
own ‘tank, on to the lands of another 
aud keep it thera till he requires it; in other 
words, ‘a man cannot: insist that his neigh- 
bour’s paddy land should be kept submerged 
by the waterspread of his tank for his 
benefit so as to prevent the latter from 
draining his lands and oultivating paddy. 
Bat it is a very ditferent thing ‘to say 
that a person cannot obtain by prescription 
water rights in the tank of another and that 
the other can always drain away his tank, 
It is well recognised that water rights can be 
obtainedin tanks belonging toothersand where 
such rights exist, the owner of the tank will be 
restrained from interfering with such rights, 
The Privy Council case of Ramessur Persad 
Narain Singh v. Koonj Behary Pattak (7) 
was a ease of a tank belonging to a private 
owner, as also the case of Madub Dass 
Bairagi v. Jogesh Ohunder Sarkar (4). 

The view expressed in this Court’s judg- 
ment under appeal that the easement was 
extinguished under section 44 of the 
Easements Act and by reason of the claimant 
obtaining damages therefor has been set 
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aside: It is not argued before me that it has 
been extinguished in any other way. 


On ‘te first point, I find an easement of 
water from the Tangal tank was attached to 
the plaint lands and had not been extinguished. 


On the second point, it seems to me that a 


person whose right of easement has been in- 
fringed by another may claim either an in- 
junction that his - easement bé restored by 
removal of the obstraction, or damages.in lieu 
of the easement as compensation for its loss. 
There is nothing provedin this case why the 
claimant’s right to have the tank restored 
should be held to have been lost before the 
acquisition of his lands. [bis not argued be- 
fore me that such right was lost either because 
the claimant accepted money compensation 
for his loss of crops till October 1909 or be. 
cause buildings have been erected on the site 
without his objecting, I must find, therefore, 
on the Ist part of the 2nd point, that the 
claimant could have required the Corporation 
to restore the tank or. could have claimed 
damages in lieu of his easement, as he liked. 
As the lands to which this right is appurtenant 
^" have now been acquired, the main question, ib 
seéms to me, is whether claimant’s lands should 
be valued, for the purpose of ascertaining 
the compensation payable to him, as wet lands 
as the Deputy Collector has done, or as dry 
lands. - The further finding I am asked to 
submit is what damages should be given 
as compensation for this water 
Deputy Collector's letter, Exhibit XIV, seems 
to show that he valued this water right at 
Rs. 1,826 11-3 as the capitalised value of 
the difference between the wet and dry out- 
turn; but 16 is not apparent whence he got 
the figures or at what rate he capitalised the 
out-turn. The ‘claimant asks me to as- 
certain the damages by taking the values 
of these lands as wet lands and as dry lands 
and deducting one from the other. This 
method is, no doubt, a reasonable one; but 
there is always some difficulty in ascertaining 
such values accurately. The usual methods 
adopted for ascertaining the value of lands 
are (1) ealeulating from prices paid for patts 
of this land itself or for neighbouring lands 
of. similar quality in recent sales, (2) capi- 
talising the income from the lands. In this 
case, the lands in the neighbourhood are very 
inferior to claimants lands, none of them 
having any water supply for cultivation. 


right. 


The recent sales Exhibits IV and V, whio” 
show a sale price of Rs. 100 to 125 per 
cawny, were clearly-of inferior lands covered 
with prickly pear and apparently waste land 
which was never cultivated. They are, there- 
fore, of no value in fixing the price of 
claimant’s lands. We find however, that a 
plot, 3 grounds and 2100square feet from 
this very block was acquired in 1872 for 
Rs. 300; see Exhibit D. This works out to 
about Rs. 77 per ground. Exhibit D seems 
to me to be a valuable piece of evidence 
and cannot be discarded. It is true that 
the neighbouring lands were acquired at the 
same time at about Rs. 3C per ground but 
it must be remembered that none of them 
had any water rights attached. No donbt, 
elaimant’s witness No, L admits that another 
plot was acquired in 1870 ab Rs. 35 por 
ground; we have no records of this and do 
not knowin what part of claimant’s lands 
this plot was.: The whole of the claimant’s 
land does not seem to be of the same 
quality; a portion of it in R. S. No. 59 
would seem to be on a higher level and not 
so good as No. 58 for irrigation and paddy 
cultivation.. (See the evidence of Mr. Nowroji 
and of Lakshmanan). This difference in 
price may possibly be due to the position of 
the lands acquired. 

The acquisition under Exhibit D was, no 
doubt, so long ago as 1872. Batthere is no 
proof that these lands have increased in 
value fto any large extent sine» then. 
Landed properties generally have increased 
in value in Madras latterly but these being 
paddy lands in a remote corner sre not 
likely to have shared to any great extent in 
that increase. Part of the land, about one. 
third of it, being on a higher level and culti- 
vated mostly with raggi and vegetables and 
having two wells, a number of trees, and prob- 
ably not irrigated by the tank water is not 
as valuable as the rest of the jand. Making 
allowance for this on one side and for a 
probable small rise in value of lands since 
1872 on the other side, I think it will be 
fair to take Rs. 70 a ground as the average 
value of the whole land with the water right 
attached. This would give as the total valuo 
of the land Ra. 70 by 914 or Rs. 6,393 or in 
round figures Rs. 6,400, 

The value may also be worked out by the 
method of capitalising the total income of 
both lands together. Very different estimates 
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of the income are given by the different wit- 
nesses; varying from about Rs. 125 which 
Mr. Nowroji gives to Rs. 2,800 and odd 
which the claimant gives. The land seems 
to have been assessed by the Municipality 
at an annual value of Rs. 42 a year which 
is an extraordinarily low value. The various 
estimates given by the witnesses seem to me 
to be unreliable as the Deputy Collector says 
as they are not supported by any accounts or 
written documents. The income, as estimated 
by the Revenue Inspector and which the 
Deputy Collector has accepted in his award, 
is Rs, 377 per year. Itseems to me thatthis is 
the most reliable estimate. The learned Advo- 
cate for the claimant points out that the Cor- 
poration gave his client a sum of Rs. 800 as 
compensation for his loss for one year and I 
should take this as the annual income of the 
lands. I think it is not right to do this. The 
amount was paid “without prejudice,” see 
Exhibit VII, and so cannot be taken as an 
admission on the part of the Corporation. 
The payment was for all damages up to 3lst 
October 1909. The loss of water for a 
period from October 1908 to October 1909 
not only caused the loss of the crop which 
was sown in June and July 1908 arid which 
was withered, but also prevented the crop for 
1909 from being sown in its proper time, viz., 
June and July 1909. When the sowing 
season is past, the land cannot be cultivated 
with paddy for that year. So that the amount 
paid would seem to cover the loss of two crops 
those of 1908 and of 1969, 
how the figure Rs. 300 was arrived at; it 
may also be that, to avoid litigation and 
as the lands were to be acquired 
thereafter, the Corporation did not mind pay- 
ing it as a lump sum. Ido not think itis a 
fair criterion to adopt. On the whole, I am 
inclined to think that Deputy Collector's 
estimate of the income is correct and should 
be adopted, viz., Rs. 377 a year. 

Bat I am unable to accept his view that 
19i years’ purchase should be taken for capi- 
talising the income. This means that pur- 
chasers expect a return of 8 per cent. profit on 
agricultural lands. 1 do not know what 
basis there is for this view. Ibis true that 
all the lands are not under paddy cultivation; 
the profits for a portion of this land is deriv- 
ed from raggi, vegetables aud trees. Never- 
theless | think the estimate of profits ex- 
pected is too high. Claimant's witnesses put 


We do not know - 


shortly ` 


the profits at 3 to 3i per cent; they are 
natarally interested in increasing the price. 


.Six -per cent. gross profits would seem to ma 


to be a proper .rate to take equivalent to 
16 2/3 years’ purchase. Calealated from these 
figures, the value of claimant’s landa will 
ba Rs. 377 by 16 2/3, tiz., Rs. 6,283. The near 
approximation of the values arrived ab from 
the two methods is mutually corroborative, 
I would find Rs. 6,300 in round figures to 
be the value of claimant’s lands with the 
water rights attached. 

Considered as dry lands, the lands in quas- 
tion here would seem t» be similar to the 
lands in the neighbourhood which have been 
acquired at Rs. 25 and 30. In Exhibit 
XIV the Deputy Collector values it at Ra 30 
per ground. There i3 no other criterion. 
to g» upon for the valaa as dry land. Taking 
at Rs. 30 per gronnd the whole block would 
be worth Rs. 30 by 914 or Rs. 2,740. . 

The difference between the two values would 
represent the value of the water rights, I find, 
therefore, that the amount of compensation 
payable by way of damages for the water rights 
of the claimant’s land to be Rs. 3,560, 

My findings on the questions on which 
findings are called for are, 

(1) the owner had a right by way of 
easement to the water of Tangal 
tank for the irrigation of his land, 

(2) the Corporation can be required to 
restore the tank or allow the owner 
to restore tank or to make compen- 
sation to the owner by way of 
damages, as the owner chooses, The 
amount of the compensation is 

i Rs. 3,560. 

Mr. M. A. Therunarayinachariar, for the 
Appellant, 

The Advocate- General, for the Government. 

Mr. P. Duraisami Ayanyar, for the Cor. 
poration. 

JUDGMENT.—Woe accept the finding and . 
the decree of the Chief Judge of the Small 
Cause Court. It must be amended aecord- 
ingly. The claimant is entitled to interest 
on the excess. The parties will bear their 
own costs throughout. 


Decree amended, 
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PRIVY COUNCIL. 
APPEAL FROM THE Lower Burma Carer Court. 
December 8, 1913. 
Present:— Lord Shaw, Lord Moulton and 
Mr. Ameer Ali, 
T. S. NATCHEAPPA CHETTY AND OTHERS 
—PLAINTIEZ3— APPELLANTS ; 
versus 


Tue IRRAWADDY FLOT:LIA Co. Ltr.— 


Derexpants— RESPONDENTS. 

Transfer of Property Act (1V. of 1882), s. 137— Docu- 
ment of title—Mate’s receipt —Bill of lading —Nego- 
tiability —N otice of assignment—Company's circular 
requiring production of receipt —Failure of duty —Tort 
— Obligation. 

A. arranged with B. Company for the shipment and 
delivery of certain: goods and received a document 
called a Mate’s receipt. A circular of the Company 
directed that before delivery of the shipped goods, 
the Mate's receipt must be produced or the Company's 
usual guarantee signed, A. deposited the said receipt 
with C.,23 money-lender, who-had advanced money to 
A. for the purchase of the goods 

The Company delivered the goods to A. without 
the Mate’s receipt. QC. thereupon brought an action 
against the said Company for damages for delivering 
goods without the production: of the Mate's receipt: 

Held, (1) that the so-called Mate's receipt was not 
8 negotiable security, nor a bill of lading, nor & doon- 
ment of title under section 137 of the Transfer of 
Property Act; s 

(2) that no practice of general application among 
merchants existed to regard such a receipt as negoti- 
_ able in the ordinary course of business as required by 

section 187 ofthe Trausfer of Property Act, 1883; 

(3) that the document wasa simple ordinary re- 
ceipt for goods; 

(4j that the assignee by transfer of the document 
had no rights against the ship-owner except upon the 
usual form of assignment which must be accompanied 
with notice to the 1 ship-owner charging him with the 
fact of the assignment; 

(5) that even if the receipt was lost, the Company 
was justified in delivering the goods to the owner, 


(6) that the circular of the Company was ` only 
intended to afford proteclion to the Company and 
this protection the Company could freely give up if 
satisfied of the identity and solvency of the owner; 

(7) that the circular of the Company could not be 
' founded upon by other parties ag forming any part 
of the obligation restrictive of the freedom: and method 
of action of the Company in conducting its affiairs; 

(8) that the Company was not guilty of any failure 
of duty in delivering the goods to A. 

Appeal from a judgment and decree of the 
Chief Court Lower Burma, dated November 
22, 1910, reversing those of the District 
Judge of Henzada, dated Decembar 17, 1908. 
(See 9 Inc. Cas. 465; 4 Bur. L. T. 21). 

FAOTS.—In 1906, the appellants, who 
were money-lendera, advanced considerable 
sums of money to one Obedhur Rahman 
Chowdhry for the purchase of paddy which 


was to be shipped to Rangoon for sale. 
Various consignments were sent in cargo 
boats or lighters of the respondents for 
each of which ‘shipment a document, called 
a 'Mate's receipt” was given by the responda 
ents. | There were three shipments, the 
"Mate's receipt". for which was deposited 
with the appellants by Chowdhry, bat 
delivery thereof was made to Messrs. 
Kruger and Co.'s Mill at the instance of Chow- 
dhry who gave the Company to understand 
that the "Mate's dud were left at 
Henzada. 

The respondents were not aware of the 
arrangements between Chowdhry and the 
appellants, who subsequently brought a suit 
against Chowdhrg as well as against the 
Company for delivery without the production 
of "Mate's receipts" which he called a kind 
of bill of lading. The District Judge decided 
that it waaa kind of bill of lading and, there- 
fore, held the Company liable in damages. 
On appeal, the Chief Court held that “Mate's 
receipt" indicated a contract between Ohow- 
dhry and the shipowners to which the money- 
lenders (appellants) were not parties and, 
therefore, could claim no damages. Against 
this decision, the appellants- plaintiffs(money- 
lenders) appealed to His Majesty in 
Council. 

Mr. Roskill, K. O., for the Appellants, ar- 
gued that the distinction drawn by the Chief 
Court bet ween bills of ladingand Mate’sreceipts 
for carriage by sea and on internal waters 
was erroneous and had no foundation in 
principle or mercantile practice. There were 
Mate's receipts which had a limited function, 
but with which the present document had 
nothing to do. It indicated a contract of 
affreightment and bill of lading and as such 
its assignment by endorsement conveyed the 
title to the goods to the endorsee. The pro. 
perty in the three cargoes was of the appel. 
lants and, therefore, delivery to Chowdhry 
was a wrongfal conversion by the respondents 
of the appellants’ goods. According to the 
circulars issued by the respondents and their 
usual practice, the appellants were entitled to 
rely upon the cargoes being delivered un the 
production of Mate's receipts and nob other- 
wise. They had notica of appellants’ title 
to the goods aud their claim thereto and yet 
delivered the three cargoes without Mate’s 
receipts and without appellants’ consent and, 
therefore, at their own risk. 
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Mr. McOarthy, following, argued that 
Mate’s receipt wasa bill of lading as ib was 
(1) an acknowledgment, or receipt for the 
goods to which it related, (2) a contract by 
the ship-owner to carry and deliver those 
goods and (3) the symbol of property in the 
goods. It was covered by the decision of 
Lickbarrow v. Mason (1), which defind a bill 
of lading as a document entered upon a con- 
tract for the carriage and delivery of goods by 
sea for freight. There was a usual practice 
in Henzada to regard Mate’s receipts as some- 
thing like a bill of lading to which effect the 
Company advertised. It should be regarded 
as negotiable by the provisions of section 
137. of the Transfer of Property Act, 1882. 

- Messrs, De Gruyther, K. U., and Hddis, ap» 
peared for the Respondents, bat were not 
-called upon. 
JUDGMENT. 
‘Lorp Saaw.—The respondents in this ease 
‘are the Irrawaddy Flotilla Company, and their 
vessels ply in the inland, watera of Burma. 
The appellants, who were the original plaint- 
iff in the suit, are money-lenders, and they 
carry on their business in Henzada, and in 
other places, in Lower Burma, On the 13th, 
20th, and 28rd October 1906, there having 
been eight other shipments in similar terms, 
there were the three shipments of paddy 
which are in dispute in this case. They were 
sent by ship from Henzada to Rangoon. 
. The document which accompanied their 
transmission is in each case similar in terms 
to the one which is now to be quoted. It is 
dated 12th October 1906, and it is headed as 
follows:— "Irrawaddy Flotilla Company, 
Limiced." It is denominated plainly in the 
document as a Mate’s receipt.” The docu- 
mentthen proceeds in these terms: — Received 
from O. Rahman” (who in this judgment is 
called, for brevity, “Chowdbry”), "the under- 
mentioned quantity of paddy to be forwarded 
per cargo boat 128 in tow of steamer,” and 
then the denomination is given, and’ then 
follows this expression “with liberty to 
trauship to other vessel. Numbar of baskets 
5,000—five thonsand baskets paddy, more or 
less." That document is signed “Alex. 
Wingate, Agent.” He was, .in point of fact, 
the ship's agent acting at Henzada for the 

(1) 1 R. R. 425; 2 Term Hep. 63; 1 H. Bl, 387; 

6 East, 21n; 100 Eng. Rep. 35; 5 T. R. 367; 2 H, & BL. 


211; 4 Bro. P, 0. 57; 6 T. R. 131; 18m. L C. Git 
Ed.) 698. o 


Irrawaddy Flotilla Company, the respond- 
ents in this appeal. Chowdhry was, as the 
document bears, the shipper. It appears to 
be the fact that in this year 1906 the appel. 
lants had advanced monies to Chowdhry for 
the purchase of the paddy so shipped. 

It might be a question under what legal 
category this document fell. It is manifest 
that the parties to it were not at all assured 
in their own mindaasto what that category 
was, becausealthough the docament was headed 
"Mate's receipt,” there were appended to it 
certain terms which were more suitable to 
bills of lading. The document says:— N.B. 
All risk of navigation, loading and unloading - 
goods, destruction or damage by fire, 
robbery, weather, wreck of boat, separibion 
of flat from steamer, or any other cause of 
whatever nature or kind so ever to be borne 
by the shipper. Freight payable before 
delivery.” aM 

Jt is in these cirenmstances that their 
Lordships have before them two judgments ' 
of the Courts of Lower Burma. The present 
appeal is from a decree of the Q^ief Court, . 
dated ‘the 99nd November 1910, and that 
reversed a decree of the District Court of 
Henzada, dated the 17th December 1908. 
They have no difficulty in pronouncing that 
in their opinion the judgment of the Chief 
Court of Lower Burma is a correct judg- 
ment, and that the appeal fails. 

Two points upon this appeal have been 
carefully argued by Mr. Roskill, With 
reference,in the first place, to the document 
itself, itis pleaded as a document of title, 
Itis admitted, however, in argument, that it 
is nota bill of lading, and, therefore, not eo 
nomine a negotiable instrument. 

In the second place, it is admitted that if, 
as it denominates itself, it isa Mate's receipt, 
then also it must fall under the category of ' 
documents which are nob negotiable. 


But Mr. McCarthy supplemented the 
argument by saying that notwithstanding 
that it could not claim negotiability as a bill 
of lading, and notwithstanding that if it were 
a mere “Mate’s receipt," it would-be non- 
negotiable, yet this document falls under 
section 137, the concluding section, of the 
Transfer of Property Act, 1882, Act iV. ,The 
language which is there adopted is:— And 
any other document used in the ordinary - 
course.of business as proof of the possession 
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or control of goods, or authorising, or 
purporting to anthorise, either by endorse- 
ment, or by delivery, the possessor of the 
document to transfer or receive goods there- 
by represented." 

Their Lordships are of opinion that this 
document was not a negotiable document in 
the sense of this section of the Statute. 1t 
was not a document of title. There was no 
authority by law to give to an assignee by 
transfer of that document any right as 
against the  ship-owner except upon 
usual form of au assignment as between, the 
shipper and his assignee. That usual form 
must be accompanied by notice to the ahip- 
owner which charges him with the fact of the 
assignmeut, and makes him responsible to 
the assignee instead of the original shipper. 
There is great difficulty in cases of this kind, 
in avoiding being misled by terminology. 
Each of the categories attempted has failed. 
The document is nota bill of lading, not a 
Mate's receipt,-and not a statutory negotiable 
instrament. The simple fact remains that 
this is a document which charges the respond- 
ents with receipt of certain goods from 
: Chowdhry, under a bargain to convey them 
by ship to Rangoon for a stipulated freight 
and op certain conditions, and the duty 
arising from it was to deliver the goods to 
Chowdhry, or to his nominees at Rangoon. In 
complete compliance with that duty, the 
goods so placed in the possession of the ship- 
owner for carriage were duly delivered. 


. In these circumstances, their Lordships 

see no reason to doubt that the judgment 
reached in the Court appealed from ‘is cor- 
rest. It is a simple ordinary receipt for 
goods. Why should these goods not be deli- 
vered to the person who issaid to have 
handed them to the shipowner? Assuming 
the "Mate's receipt,” as itis called, to have 
been lost, was the owner of the šóódė, who 
then harded them to the shipowner, not to 
be entitled, because the receipt had dis- 
appeared, to possession of hisown goods 
from the carrier whose freight he was willing 
to pay? 


Their Lordships are of opinion that that 
simple statement of the point shows that 


there is no legal foundation for the position. 


that this was a document of title, and that 
the goods passed upon the transfer of it. 
The second point whieh was taken by Mr. 


*« 


Roskill is, that whatever be the name under 
which this document might be classed, the 
respondents themselves are charged with 
a duty and have come under an obliga. 
tion to deliver to no one except upon 
the Mate's receipt. The argument is an 
astute one, and i$ is founded upon the ciroular 
dated Ist January 1907, which their Lord- 
ships presume is a sample of what was usually 
issued in the course of the respondents’ 
business. That circular is headed:—' Rates 


for paddy in bulk by the Company's barges 


and eargo boats i in Rangoon,” and it contains 
these two clauses: "That the barges and boats 
wil be moored at mills in accordance with 
instructions received from holders of Mate's 
receipts, which must previously have been 
presented at Rangoon office for verification.” 
In terms, the circumstances do not demand 
any application of that rule. 

But the next rule is said to be square with 
the situation in the present case. The clause 
is: Mate’e receipts must, however, be given 
up before discharge is allowed to commence, 
or in the event of Mate’s receipts not having 
come to hand, the Company’s usual guarantee 
must be signed: " In the opinion of their 
Lordsbips, the sentences pow quoted from 
the circular of the respondent Company 
merely set forth a mode in which, in conduct- 
ing their own business, the respondent 
Company would protect themselves in the 
course of their trade. But they cannot be 
founded upon by other parties as forming 
any part of an obligation to them restrictive 
of their freedom or methods of action in con- 
ductirg their own affairs. As against cng- 
tomers, they afford protection to the 
Trrawaddy Flotilla Company, aud they give 
an intimation or warning that they shall 
not part with the goods unless Mate’s 
receipts are given up, or otherwise uuless a 
guarantee be obtained. Bat this protection 
of themselves they could freely give up if 
satisfied of the identity and solvency of the 
owner or nominee of the owner who demanded 
the goods at the port of delivery. And it is 
wholly jus terti? for any person in the position 
of the appellants, (who are money.lenders 
who had made certain trading advances 
to Chowdbry and make olaims against him 
for the-paddy), to plead that that clause of . 
the shipowners’ circular constitutes an obli- 
gation upon which they as outside parties are 
entitled to found, 
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Failing these clauses as constituting a con- 
tract with the appellants, the next argu- 
ment presented was that there was 
a course of business on the part of 
the Irrawaddy Hlotilla Company, which 
showed that they did protect them- 
selves, and apprised the public at large that 
they, the public, were also protected by the 
manner of negotiating the Mate’s receipts. 
Their Lordships are of opinion that this 
point in the abstract does not fall to be 
determined, because upon the facts it entire- 
ly fails. The jadgment of the Judge who 
framed these issnesis a merely apparent 
affirmative or negative in fact, a most indefi- 
nite auswer, to the two issues which he has 
himself written out. “Was it,” says the 
seventh issue, the usual course of business of 
the second defendant not to recognise any 
person as entitled to the paddy shipped with. 
out his giving up the Mate’s receipts, and 
not to discharge the paddy without the pro- 
duction of such Mate’s receipts?” It follows 
on the judgment of the learned Judge that 
‘this might have been what he describes as 
a general course of business which is open to 
exception at the will of the traders them- 
selves. In such circumstances, the question 
of fact really does not arise. 


Their Lordships, therefore, think that the 
point as to any contract in this case fails. 
There is no document constituting such a 
contract, and there was no course of business 
from which a contract could be inferred. 
And accordingly the learned Counsel for 
“the appellants puts his case upon tort. it 
is difficult to figure it; but the thing upon 
which tort was founded was some failure of 
duty. The failure of duty apparently was 
this: that the Irrawaddy Flotilla Company 
had suspicions raised in their minds, or might 
have had suspicions raised in their minds, 
as to the expediency of parting with these 
goods unless on production of the Mate’s 
receipt to Chowdhry, who himself handed them 
over to them, because some financiers lke 
the appellants might have claims upon 
them. Their Lordships are surprised to 
find what is pnt forwardasin any respect 
a communication upon which the appellants 
are entitled to found. Wingate, the ship- 
‘owner’s agent, gave evidence, and his evi. 
dence, instead of being to the effect cited, is 
of a completely different character. It is 


necessary, however, to see what Wingate says 
upon the subject. Wingate does admit that 
it was known, ata certain stage of the pro- 
ceedings, to him, that Chowdhry was having 
advanees for the purchase of the paddy which 
was being shipped, and that the Chetty from 
whom advances had been given. might have 
had oertain rights. Then Wingate in his 
evidence proceeds thus:— I refused to give 
him the Mate’s receipt in frat -defendant’s 
name until [ got the sanction of the Chetty. 
He then brought the Chetty to my office. 
The Chetty then agreed to have the Mate’s 
receipt in first defendant’s namé. I did so 
accordingly. They told me that the differ- 
ences had been settled.” 

In these circumstances, their Lordships 
think it unnecessary to pursue this point 
farther, becaase, 80 far as the evidence stands, 
instead of the shipping Company being 
charged with the knowledge that there was 
any dangeron accountof rights possessed 
by the Chetty, in this case it turns out upon 
the evidence that those rights had been the 
subject of negotiation and settlement, and that 
the settlement having been achieved, the goods 
were forwarded in the name of Ohowdhry 
himself. This being so, there was no duty 
left in the circumstances except, of course, to 


' deliver to Chowdhry, or to his order, and this 


was done. "Thefailure of duty pleaded com- 
pletely disappears, the respondents having 
fulfilled all the duties resting upon them, 
either by contract, or under the Common Law. 

Their Lordships will, therefore, humbly 
advise His Majesty that the appeal should 
be dismissed, and the respondents are 
entitled to costs. 

Appeal dismissed. 


Solicitors for the Appellants: Messrs. 
Bramate & White. 
Solicitors for the Respondents: Messrs. 


Sanderson, Adkin, Lee and Hddts. 
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SHEO NARAIN SINGH V. BISHUNATA SINGH. 
PRIVY COUNCIL. 

APPEAL FROM THE Court oF THE JUDICIAL 
Ooumisstones or OUDE. 
December 10, 1913. 
Present:—liord Shaw, Sir John Edge and 
Mr. Ameer Ali. 

Thakur SHEO NARAIN SINGH 
AND OTHERS— PLAINTIFFS— APPELLANTS 
Cersus 
Thakur BISHUNATH SINGH 


AND ANOTHER— DEFENDANTS — RESPONDENTS. 

Arbitration — Award — Construction ~—Finality. 

Three brothers A., B. and C. appointed D. to act as 
an arbitrator by whose award they bound themselves 
in respect of partition of joint family property. i 

The award was duly made. 15 stated that “all the cash 
had. been divided and that now no co-sharer had any 
.rigat to demand accounts from another". Some years 
_after, the sons of one of the brothers sued for an 
account from his uncle with regard to certain property 
and monies which they alleged were to remain’ joint 
until realised: 

Held, (1) that the plaintiffs were bound by the 
award which was final; 

(2) that they could nob claim an account as 
the award expressly stated that no co-sharer could, 
subsequently, demand an account, 


Appeal from a judgment and decree of the 
Court ofthe Judicial Commissioner, dated 
July 26th, 1909. allowing the respondents’ 
appeal azainsb an order of the Subordinate 
Judge of Rae Bareli, dated Jane 5th, 1907, 
and dismissing the’ appellants’ suit against 
them for an account and other reliefs, 

FACTS.—Thakur Pirthi Singh had three 
sons, all of whom formed a joint Hindu family. 
On the death of their father, they decided to 
separate and appointed Syed Hida Hosain 
to actas an arbitrator to divide the joint 
property and settle any disputes arising 
between them. In 1895, theaward was made. 
Soon after Gur Baksh Singh, appellants’ 
father died. Ignoring the award, the appel- 
lants brought a suit for an account of the 
"joint property and 1/3rd share in certain 
immoveable property and monies lent on 
mortgage. 

The respondents pleaded the finality of 
the award and further pointed out that the 
appellants received more than their share in 
the joint property. 
dismissed the appellants’ claim. On appeal 
the Judicial Commissioner. confirmed the 
findings of the lower Court holding that the 
award was final by which no right to demand 
an Account from others of the profits enjoyed 
eprior to the date of the award in respect of 
& usufructuary mortgage was conferred on 
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The Subordinate Judge’ 
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any of. the brothers, aud that a sum of 
Rs. 5,827.29 lon aezount of appellants’ share 
in the joint debts should be regardel as a 
set off against Rs. 5,900 which they (re- 
spondents) were entitled to appropriate to 
themselves out of the appellants’ share of 
jotat income by virtue of the award, 
Against these findings, an appeal was pre- 
ferred to the Judicial Committee by the 
plaintiffs. appellants. 

Messrs. De@ruyther, K. ©., and Dube, on 
behalf of the Appellants, urged that the 
findings of {he Cours of Appeal were errone- 
ous inasmuch as it placed a wrong construc- 
tion on the award. The appellants were 
entitled to claim the sum which was realised 
befcre the date of the award. There could 
be no set off inthe present case. Interest 
ought to have been allowed at the rate of 12 
per cent. for arrears as agreed upon  be- 
tween the parties. 

Sir E. Richards, K. O., and Mr. Grey, on 
behalf of Respondents, contended that the 
award was binding on the appellants. ` 
There were concurrent findings of both Courts 
in India, that only a sum of Rs 5,327-2.1 
was owing to the appellants as their 
share of respondents’ realisations. No 
interest had been allowed to the respondents 
on the sum payable to them uuder the 
award, out of the joint income and, therefore, 
it was not equitable to allow an interest to 
the appellants alone. 


JUDGMENT, 
Mr. Ameer ÁLr,—This is an appeal from 
a jadgment aud decree of the Court of the 


‘Judicial Commissioner of Oadh, dated the 


26th of July 1909, and arises out of a suit 
brought by the plaintiffs.appellants in the 
Court of the Subordinate Judge. of Rae 
Bareli against the defendants.respondents 
for an account of the joint money-lending 
Although a num- 
ber of questions appear to have been dis- 
cussed in the Courtsin India, the only two 
argued on this appeal depend on the construc- 
iion of certain provisions of an award made 
on the 5th of August 1895, which 
admittedly put an end to the joint statns of 
the fam'ly, and on the applicability of the 
principle uf «quitable set-off to the facts of 
this case in so far as one of the points for 
determination is concerned. 


The plaintiffs are the sons of one Gur 
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Bakhsh Sing, who with his brothers, l ihe 
defendants-respondents, formed a joint Hindu 


family. On his death, disputes appear to- 


have arisen between the nephews and uncles 
which were referred to the arbitration of one 
Syed Fida Husain, who made the award 
referred to above. It is a very able document 
and appears to deal with the subjects - of 
dispute in concise and perspicuous form. 
After reciting that “in every way the execul- 
ants gave the arbitrator complete power for 
decision, and engage themselves and their 
representatives to be bound by whatever 
decision would be passed by him,” the docu- 
ment proceeds to state:— 

“Buton the 31st July 1835, each of. the 
three parties in his statement recorded by me 
stated that after the execution of the agree- 
ment, all the three brothers have divided 
among themselves all the moveables consist. 
ing of cash and kind, ornaments, clothes, and 
household goods, and that, therefore, there is 
no necessiby for filing lists thereof or giving 
any decision thereon; that the sum of Rs. 3,150 
on account of deficiency in the price of orna- 
ments and Rs. 2,500 whieh is the personal 
money of Thakur Bishunath Singh con- 
tributed to the joint business, total Rs. 5,650, 
ig to be paid to him; that the manner in 
which this money is to be paid has to be 
decided; that they have understood the ac- 
counta among themselves aud that now no co- 
gharer has avy right to demand accounts from 
another; that only the grain kept for home 
consumption and for dealings with the tenants, 
the agricultural implements, cattle, horses, and 
elephants are still undivided." 


" The plaintiffs seek in the present suit for 


an account of the debts and monies realised 
by the defendants during their management 
-of the joint money- lending business, and in 
list C. attached to the plaint they specify 
particularly the debts in respect of which the 
claim for account isdirected. The important 
items in the list relate t2 a usufruotuary mort- 
gage dated the 16th of J une 1883, executed 
by one Mohammed Askari in favour of Bishu- 
nath Singh as representing the joint family. 
The principal sum secured by the mortgage 
was Rs. 32,000; and it was provided that 
should the mortgagor fail to discharge the 
principal and interest within’ the period of 


fourteen years, the term of the mortgage, the 
mortgage debt would become discharged at 


the end of that period by the receipt of the 
usufruct. Under this covenant, the first de- 
fendant was receiving the usufruect of the 
mortgaged property towards the liquidation 
of the prinvcipaland interest. Atthe time of 
the award, two years were still outstanding 
in respect of this mortgage. 

There is no reference to the award in the 
plaint, bat the defendants contend that under 
the terms and intent of the award, the plain- 
tiffs are not entitled to the relief they seek. 
The first question for determination, therefore, 
is whether having regard to the declaration 
contained in the award, the plaintiffs are or 
are not precluded from asking for an account 
of monies realised previcus to the date of the 
award. 

The Subordinate Judge dismissed the plaint- 
iffa! claim in this respect on the ground that 
iu his judgment it was barred by limitation. 

The Judicial Commissioners, proceedivg on the 
award, have held that it seemed to them 
sufficiently clear from the provisions of the 
document the arbitrator did not intend to 
confer on any one of the brothers the rights 
to demand fr:m the others an account of ‘the 
profits enjoyed to the date of the award under 
Mohammed Askari’s usufructuary mortgage. 
Their Lordships think that the conclusion at 
which the Appellate Court in India has ar- 
rived is correct. 

The word “cash” in the passage quoted 
clearly refers in their opinion to all monies 
received by the parties before the statement 
was made io the arbitrator, and in any event 
it appears to their Lordships that the stipula- 
tion in the award that "now no co sharer 
has any right to demand accounts from 
another" covers this claim and excludes it. 

The second question relates to à sum of 
Rs. 5,900 or thereabouts regarding which the . 
defendants claim a set-off against the amount 
decreed in favour of the plaintiffs on other 
items. 

The arbitrator had found that two sums 
of Rs. 5,650 and Rs. 1,000 respectively were 
payable to the defendant Bishunath, and had 
declared that it should be “paid ous of the 
joint income.” And he added that he would 
specify later on ‘the joint income.” 


Similarly, he had found that Rs. 5,150 was 
payable to Jadunath. Bishunath and Jadunath, 
each being liable to the other for a certain, 
share cf these debts, became entitled to receive 
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from the plaintiffs, the sons of Gur Bakhsh, 
Rs. 5,900, The defendants contend that they 
are entitled toa set-off as regards this sum 
against the amouat decraed to the plaintiffs 
on account of “the joint income” of the parties. 
The Subordinate Judge refused to give. effect 
to the-defendants’ contention, and his view 
was upheld at oue stage of the case by the 
Court of the Judicial Commissioner. At a 
Subsequent stage when the case camo back 
to the Appellate Court after the remand it 
had ordered for cartain inquiries, the learned 
Judges who heard the appeal modified the 
view previously expressed, and considered 
that havicg regard to the circamstances of the 
case, the Court would be justified in applying 
the principle of equitable set-off tothe defend- 
anta” claim, Their Lordships concur gener- 
ally with the reasons given by the learned 
Judges for coming to this conclusion. 

In the result, their Lordships think that 
this appeal should be dismissed with costs, 
and they will humbly advise His Majesty ac- 
cordingly, . 

Appeal dismissed. 
Solicitors for the Appellants: Messers. Barrow, 
Rogers and Nevill. 

Solicitora for the Respondente: Mr. T. L. 

Wilson & Co. 


PRIVY COUNCIL. 
APPEAL F20M THE OatcoTta Higa Cocmrm. 
Dacember 10, 1912. 
Present: :—Lard Shaw, Sir John Hdge and 
“Mr, Ameer Ali. 
‘ARUN CHANDRA SINGH AND ANOTHER— 
PrAISTIFFS— APPELLANTS 
versus 
KAMINI KUMAR AND OTRERS— 


DEgFENDANTS— RESPONDENTS. 
Regulation XI of 1825, s. 4-—Paini talug ~ 
' Kabuliat—Alluvion and diluvion —Land washed away 
^ —Reformation in sibu—Abandonment by patnidar— 
Remission of rent claimed—Landlord and Tenant Pro- 
cedure Act ( VIII of 1869 B. Q.), s. 19. 

A zemindar had granted a patni talug to A. who, 
by the dowl kabuliat agreed to pay certain rent with 
m- provision for increase or decrease in the rent 
according as the land in possession of A. was more 
or loss than the area mentioned in the grant. The 
zeminiar obtained an increased rent on the ground 
that tha land in possession of the puinidar was more 


than whit was granted to him aud subsequently, a por- . 
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tion of the land being washed away by a river, tho 
paítnidar claimed and obtained a proportionate re- 
mission of rent under the provisions of section 19 of 
the Act VIII of 1869. 

When the river changed its course, the sumberged 
land was again reformed in situ. Both the zemindar 
and the patnidar claimed it as part of their estate: 

Held, (1) that by claiming remission of rent in 
respect of the lands washed away, the patnidar had 
not abandoned his rights to the lands on their reform- 
ation in situ and, therefore, the diluviated lands 


. remained part of the permanent, heritable and trans- 


ferable patni tenure; 

(2) that the lands did not come within the provi- 
sious of section 4 of Regulation XI of 1825 and could 
not be claimed by either party as accretion to his 
respective property. 

Uazhar Rai v. Ramgat Singh, 18 A. 290; A. W. N. 
(1896) 86, approved und followed. - 

Hemnath Dutt v. Ashgur Sindar, 4 C. 894, 
dissented from and overruled. 


Appeal from a judgment aud decree of the 
High Court, Calcutta, dated June 29th, 1909, 
reversing those of the Diatrict Judes of 
Noakhali, dated December 6th, 1905. 


FACTS —In 1837, a patni comprised of two 
Talugs Algi and Paniartek, situated on a river, 
were created. The kabulkat contained the 
stipulation that the patnidars would p&y more 
or less rent according as the lands in the 
talugs were moreor less than what were 
granted as paint. In 1843, the cultivable 
area having been increased by alluvion and 
receding of the river, the zemindar obtained by 
suit a proportionate enhancement of rent. 
Subsequently, diluvion took placa and the 
patnidars obtained decrees for proportionate 
abalement of the rent. ‘T'he river once more 
began to recede and thus land was gradually 
re-formed on the original site, 


This land was the subject of dispnte. The 
zemindar claimed it as his khıs property 
while the painzdars claimed the same as theirs 
having been reformed on the site of the lands 
subject to the paint tenure. The zemindar 
brought a suis of ejecsiment against the 
piinidars. The District Judge decided in 
favour- of the zemindar. On appeal, this 
judgment was reversed on the ground that 
by tha terms of the kabuliat, the zemzndar 
was bound to recognise the right of the 
patnidars to the lands in question, an arrange- 
menb on which both parties had already 
acted. 


Against tais judgment of the High Court, 
the zemindir appealed to His Majesty in 
Couneil. 


t 
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Mr. De Gruyther, K. 0., with him Mr. 
Dunne, on behalf of the Appsllants, contended 
that the terms and provisions ‘of the 
patni lease had no application to the circum- 
stances of the ease nor to the questions arising 
theraon. The char in dispute formsd on its 
appearance part of the khas lands of tke 
zemindari aud the title thereto was in the 
zamindar just in the prinidar, Lauds washed 
away and reformed on the site of the former 
lands were not ineramcnots. It was clearly 
laid down by the authorities on the Eoglish 
Law. It was also held by the High Court 
at Calcutta thata tenant lost his right to 
reformed land by the non-payment of rant 
during the time tho land was submerged., 

Reference was made to (Bengal Code) Act 
VIII of 1869, section 19; Felix Lopez v. 
Muddun Mohan Thakoor (1); Hemnath Dutt v. 
Ashgur Sindar (2); Saligran Singa v. Pulu’s 
TOM (3); Mazhar Rat v. Ramgat Singh 

4). 

Mr. Kenworthy Brown, appeared for the 

Respondents but was not called on to reply. 
JUDGMENT. 

Mr. AMEER Att.—The sole question involv- 
ed in this appeal, which is from a judgment 
aud decree of the High Oourt of Bengal, 
relates tò the title to certain lands that had 
been washed away some years ago by the 
river Siddhi in the Noakhali District aud 
have since reformed “in consequence of a 
change in the course of the stream, 

The plaintiffs-appellants are the owners 
of a zemindari called Pergunnah Bhulaa, 
situated in that District. Within this zemin- 
dart, lies a paint tenure called Talu Ram 
Saran Pal, created so long ago as 1837 by 
one of the predecessors-in-title of the pre- 
sent zemindars. The tilug is now owned 
by the first and second defendants re. 
spondents in this appeal. The remaintog 


numerous defendants are ryots placed on 
the land, by the piinidars,  sinca its 
reformation. - 

The dowl  kabuhat executed by the 


painidar in respect of the tenure shows that 
it comprises parts of two kismats or sub. 
divisions of villages, named, respectively 
Kismat Paniartek and Kisnzt Algi; aud the 


(1) 13 M. I. A. 467; 14 W. R (P.G.)11;6 B. L. R. 
521; 20 Eng. Rep. 625. 

(2) 4 C. 891. 

(3) 6 O. L. J. 149. 

(4) 18 A. 290; A. W. N. (1896) 56. 
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area igcluded in the /aluq was evidently 
given approximabsly, for the lease contains’ 
the following covenant — 

“If the land be found to b3 more on 
measurement by nal prevalent according 
t» the castom of the jpergunniah, I shall 
separately pay the rent thereof at this rate; 
if it ba found t» hə less, [ shall gas remission 
therefor.” 


Their Lordships have little doubt that the 
reas >a for the approximate stabement of the 
area and the particalar provision regardiag 
the variation of the rent in cartain pro. 
bable contingencies’ was due to the fact, 
which has not been seriously controverted, 
that a strong tidal river flowed close to the 
boundaries of the £alug in question. 

It is in evidence that in 1843 the plaintiffs 
obtained a decree in the Rəvenus Courts for 
increased rent on the ground that additional ` 
land was found upon measurement to be in 
the paínzdar's possession, 


Liater, considerable parts of the Algi lands 
having been washed away by the action of 
the river. the defendauts obtained, under 
the provisious of saction 19 of the Bengal 
Council Act VIII of 1869, a proportionate 
remission of rent, The. last proceediag in 
this respect was in 1889. 

Since then the diluviated lands have re. 
appeared and admittedly re-formed in situ, 
With their re-appearance, disputes arose 
between the parties; the plaintiffs claimed 
that the lands in question formed part of 
their  zemzndarz, whilst the defendants 
contended that they were accretions to the 
talug Hach party attempted to exercise 
rights of ownership in order to create evi- 
dence of adverse possession against the 
other side. Their Lordships agree with the 
High Court that the evidences ou this point 
is wholly inconclusive. 

The suit was brought by the plaintiffs, the ` 
zemindars, in June 1906 to obtain khas or 
direct and exclusive possession of the landa 
in question by a declaration of their title, 
the usual form of relief asked for in the 
Indian Courts in these cases. In the alterna- 
tive, they urged that if their claim to khas 
possession failed, i6 might be declared that 
the defendants were entitled to hold the land 
subject to the payment of proper ‘rent for the 
same. The defendants, basides pleading that 
saib were accrotions to their 
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taluk, urged that the zemzndars were only 
entitled to rent, but not to khas possession. 


The District Judge made a decree in the 
plaintiffs’ favour, substantially on the ground 
that as the defendants had obtained abate- 
ment of rent in respect of the Jands that had 
been washed away by the river, they had 
lost all title to the reformed lands. On 
appeal, the High Conrt has taken a different 
view, It has held in substance that having 
regard to the terms of the contract and the 
conduct of the parties, the plaintiffs had no 
right to eject the defendants from lands 
which originally formed part of Kiemat Algi 
and had been washed away by the river. 
They, accordingly, dismissed the plaintiffs’ 
suit. In their Lordships’ opinion, the learned 
Judges are right in holding that the lands 
do not come within the provisions of section 
4 of Regulation XI of 1825, and cannot be 
claimed by either party as accretions to their 
respective property. The learned Jadges of 
the High Court appear, however, to have 
laid too much stress on the terms of the 
kabuivat and the evidence of intention 
deducible from the various proceedings in 
respect of additional rentand abatement of 
rent. They evidently felt pressed by an older 
ruling of the Caleutta High Court in Hemnath 
Dutt v. Ashgar Sindar (2). Their Lord- 
ships, however, do not find themselves in 
accord with the rule of law expressed in that 
case. They think that the principle appli- 
cable to this class of cases is correctly enun- 
ciated in Mazhar Rui v. Ramgat Singh (+). 


In the present case, there is nothing to 
show that, by claiming or accepting remis- 
sion of rent in respect of lands washed away 
from time to time by the action of the river, 
the defendants abandoned, or agreed to 
abandon, their rights to such lands on their 
reformation in s:tu, as is admittedly the case 
here. The diluviated lands formed part of 
a permauent, heritable, aud transferable 
tenure; until it can be established that the 
holder of the tenure has abandoned his right 
to the submerged lands, it remains intact. 


In the result, their Lordships are of 
opinion that this appeal should be dismissed 
with costs, and they will hambly advise Hia 
Majesty accordingly. 

This decree, however, will be no bar to any 
proceeding on the part of the plaintiffs autho- 
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rised by law to recover proper rent in respect ` 
of the reformed lauda. 
Appeal dismissed. 


Solieitora for the Appsllants: Messrs, 
Morgan, Price & Co. 
Solisitora for the Rasapondents: Messrs, 


T. L. Wilson & Co 


PUNJAB CHIEF COURT. 

SECOND CIVIL Appeat No. 718 or 1909. 
December 12, 1913. 
Present: —M v. Justice Rattigan and 
Mr. Justice Chevis. 

PAL SINGH ano OrHERS—PLAINTIFF3 — 
ÁPPELLANTS 
versus 
GANDA SINGH AND OTHERS —DEFENDANTS — 


RESPONDENTS, 
Custom—Alienation by childless proprietor — Contest 


by collaterals in eighth degree—General custom of 


Punjab does not recognise right of all collaterals to 
challenge alienations — Alienation to co-sharer—Gijt, 

Among Palli Jats of the Shakargarh Tahsil, 
Gurdaspur District, the onus lies on the collaterals 
in the eighth degree, who challenge an alienation, 
to prove that they have a rigut to control alienations. 

The general custom of the Punjab does not recog- 
nize the right of all collaterals, however remotely 
related, to challenge alienations, and in the case of 
very distant collaterals, the onus of proving a right to 
control rests on the persons who challenge the alien. 
ations. The more distant the relationship is the 
greater must be the presumption against the right to 
control, 

Where the collaterals have a right to control the 
alienors, they are entitled to claim that their rights 
shall not be prejudiced at all even by an alienation to 
a co-heir. [tis only in the case of a gift made to a 
collateral for services rendered that an exception in 
this respect is made. 


- Second appeal from the decree of the Divi- 
sional Judge, Amritsar Division, dated the 
ist May 1909, reversing that of the District 
Judge, Gurdaspur, dated the 18th January 
1909, decreeing the claim. 

The Hon'bls Mr. Muhammad Shafi, K. B., 
for the Appellants. 

Mr. Ganpat Rai for Mr. Beechey, for the Re- 
spondents. 


JUDGMENT.—This is a suit for a de- 
claratory decree, the plaintiffs who are col- 
laterals of the alienors ia the eighth degree 
(counting in the regulation manner, z.¢., from 


320 
PAL SINGA V, GANDA SINGH. 


the alienora to the common ancestor, (both in- 
eluded), challenging a mortgaza of land as 
not being for necassity, Both the lower 
Courts have held that the mortgage, which 
was for Rs. 2,140, was for necessity only to 
the extent of Rs. 390, but while the first 
Court gave the plaintiffs a decree, the learned 
Divisional Judge has dismissed the suic on 
the ground that plaintiffs have failed to prove 
that such distant collaterals have any right 
to challenge the alienation. The plaintiffs 
appeal to this Court. 

The parties are Palli Jats of the Shakar» 
garb Tahsil, Gurdaspur District, and it is 
urged on plaintiffs’ behalf that Jats and Raj- 
puts in particular favour the agaatic theory. 

In this particalar case, the alienee is also 
a collateral related to the alienors in the 
same degree as the plaintiffs but we are 
not disposed to think that this aloneis aay 
bar to the plaintiffs’ success, for assuming 
that they have a right to control the alienors, 
they are entitled to claim that their rights 
shall not be prejudiced at all even by alien- 
ation to a c»-heir; it is only in the case of a 
gift made to a collateral for services ren- 
dered that an exception in this raspect is 
made [vide Khazan Singh v. Relu (1)]. 

The usual well-known rulings have been 
cited, and itis urged on plaintiffs’ behalf 
that no matter how distant the relation- 
ship may be, the next,heir, if he be an 
agnate, has a right nob only to sacceed 
but also to control. We do not propose to 
examine all the cases cited. We may re- 
mark that cases in which the real dispute is 
one of succession, (as for instance, where 
distant collaterals fail to seb aside an alien- 
ation in favour of a daughter or a daughter’s 
son), are not really in point; such cases are 
merely cases of accelerated succesgion. 

To quote all the cases which have been 
cited before us in this case would be useless. 
The older rulings are to be found cited on 
pages 107 and 108 of Rattigan’s Digest of 
Customary Law, seventh edition. More recent 
rulings are summed up in llazara Singh v. 
Harnam Singh (2) and Musammat Partapo 
v. Asa Ram (3). The earlier rulings 
showed a tendency to regard the fifth, or at 


(1) 35 P. R. 1906. 

‘2) 13 Ind. Cas. 180; 22 P. W. R. 1012; 44 P. L. R. 
1912; 24 P. R. 1912. 

(3) 19 Ind. Oas. 211; 208 P. L. R. 1913; 221 P. W. 

R. 1913; 96 P. R. 1913. 
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the most, the seventh degree as the farthest 
degree to which the right of eontrol o»uld 
ba ordinarily said to extend. Later raliags, 
eg., Arur Singh v. Musammat Lachm: (4) and 
Khazan Singh v. Relu (1), indicated a tendency 
to extend the right of control indefinitely, 
but in recent rulings the tendency is to revert 
to the old standards. So in Huzara Singh v. 
Harnam Singh (2) where Arur Singh v. 
Musammat Lachmz (4) and Khuzan Singh v. 
Reiu (1) are specially noticad (see last para» 
graph on page 87), collaterals in the eleventh 
degrae were held to ba incompetent to chal- 
lenge alienations. Itis impossible to lay down 
any definite degree of relationship bayond 
whichit should be presumed that inthe absence 
of a special custom collaterals have no locus 
stands to challenge alienations, bat we hold, 
with all possible respect for the opinions ex- 
pressed in Arur Singh v. Musammat Luchmz 
(4) and Khazan Singh v. Relu (1), thas the 
general custom of the Panjab does mof rə- 
cogniza the right of all collaterals, however 
remotely related, to challenge alienations, and 
that in the case of very distant collaterals the 
onus of proving a right to control rests on the 
persons who challenge the alienations 
aud not on the alienees. Though it is 
impossible to lay down any definite limit, 
itis obvious that the more distant the re- 
lationship the graater musb ba the presamp- 
tion against the right to control, Collaterals in 
the sixth degree have usually been successful 
and the same may probably be said of col- 
laterals in the seventh degree. Bat when we 
come to the eighth degree, collaterals seem 
usually to have failed (see the list of cases 
sited at foot of page 167 of Rattigan’s 
Digest.) Beyond the eighth degree, success 
becomes rarer still, but it may be noted that 
collaterals have suceseded even up to the 
tenth degree, Still viewing the whole of the 
authorities cited, we are of opinion that the 
onus should lie on the plaintiffs in this 
case of proving that they have a right to 
challenge the. alienations. No special custom 
is proved or even alleged, and the plaintiffs 
have failed to discharge the onus. 


We uphold the decision of the learned 
Divisional Judge and dismiss the appeal with 
costs: 

Appeal dismissed, 

(4) 75 P. R. 1898. 
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CALOUTTA HIGH COURT. 
SPECIAL BENCH. 


APPLICATION FOR SANCTION TO PROSECUTE. 
August 29, 1913. . 
Present:—Sir Lawrence Jenkins, KT., 
Chief Justice, Justice Sir Harry 

Stephen, Kr., and Mz. Justice Chaudhuri. 

Mr. HUME, PUBLIC PROSECUTOR 

— PETITIONER 
versus 


PORESH OHUNDER GHOSE, ax 


ATTORNEY —Opposize Party. 

Criminal Procedure Code (Act V of 1898), s. 195— 
Sanction to prosecute—Letters Patent, cl. 10, pro- 
ceeding wnder—Attorney proceeded against making 
affiidavit—Alleged false statements—Public Prosecutor 
applying for sanction— What Bench to give sanction— 
Discretion to be free and unirammelled — Court to see 
that no abuse of criminal justice takes place—<Attorney, 
ij can make affidavit in answer to rule against him 
under Courts disciplinary powers—Liability for false 
statement in affidavit. 


A proceeding under clause 10 of the Letters Patent 
against the opposite party was heard by the present 
Bench. The application failed, but the Court thought 
that there were matters in the case which called for 
further inquiry with a view to possible criminal pro- 
ceedings. ‘The papers were placed before the Public 
Prosecutor who applied under section 195 of the 
Criminal Procedure Code for sanction io prosecute 
the opposite party for offences alleged to have been 
committed by him under sections 193 and 196 of 
the Penal Code, iu or in relation to the proceeding 
under clause 10 of the Letters Patent: 


Held, that the Bench was neither prosecuting nor 
trying an accused, thatit was merely considering whe- 
ther the bar to the cognizance of the alleged offences 
should be removed by according the required sanc. 
tion, and that under section 195 of the Oriminal 
Procedure Oode, it was this Bench alone that could 
give the required sanction. 


Section 195 is expressed in the widest terms 
and vests in the Court an absolute and unqualified 
discretion. Not one jot or one tittle can be taken 
away from or added to the plain and express 
provisions of the Legislature by any decision of the 
Gourt, nor can this discretion vested by the 
section in the Court, be crystalliséd or restricted by 
any.series of cases and it remains free and untram- 
melled to be fairly exercised according to the exi- 
gencies of each case. 


An application for sanction is not to’ be conducted 
on the same lines as the criminal trial which may be 
its sequel. 


When a Tribunal is invested by an Act or by rules 
with a discretion, without any indication in the Act 
or the rules of the grounds upon which the discre- 
tion is to be exercised, itis a mistake to lay down 
any rules with a view to indicate the particular grooves 
in which the discretion should run. 


Gardner v, Jay, 29 Oh. D. 50 at 58; 64 L. J. Ch. 762; 
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52 L. T. 395; 83 W. R. 470, and Saunders v. Saunders, 
(1897) P. 89 ab p. 95; 66 L. J. P. 67; 76 L. T. 330; 46 . 
W. R. 583, relied upon. 


When exercising discretion, the Court will be 
astute to see that there should be no abuse of the ad. 
ministration of criminal justice. Therefore, no one 
should be permitted to nse a penal law merely to 
satisfy his own private ends or personal spite. 


An Attorney can make an affidavit by way of 
answer to a Rule issued against him under the Court's 
disciplinary jurisdiction, and for a false statement in 
the affidavit, he is criminally liable. 


Mr. B. O. Metter, Standing Counsel, for the 
Petitioner. 


Messrs. Jaokeon, Norton, St, John Stephen 
and K, N.. Ohaudhuri, for the Opposite 
Party. i 


JUDGMENT. 

JENKINS, ©. J.— This is an application 
under seetion 195 of the Criminal Procedure 
Code for sanction to prosecute one Poresh 
Chunder Ghose for offences allegad to have 
been committed under sections 193 and 196 
of the Indian Penal Code, in or in relation to 
a proceeding in this Court, Without such 
sanction, no Court can take cognizance of 
these alleged offences. The proceeding was 
one under olause lO of the Letters Patent, 
heard by the present Bench. Though the 
application failed for reasons peculiar to it, 
the Court thought there were matters in the 
case which called for further inquiry with a 
view to possible criminal proceedings. Action 
could not be taken under section 476 of the 
Criminal Procedure Code, for it has been 
decided that a Presidency Magistrate is not 
a Magistrate of the first claas, a decia on that 
discloses a defect in the law that stands in 
urgent need of amendment. 


In the circumstances, the papers ware 
placed before Mr. Hume, the Public Pro- 
secutor, for such actionas he might think 
fit. . As Public Prosecutor he has now 
applied tous through the Standing Counsel 
for sanction to prosecute. Mr. Jackson has 
raised on behalf of Babu Poresh Chundra 
Ghose, what he has placed before us, pre- 
liminary objections. The point is that Mr. 
Hume is not a Publis Prosecutor, But Mr. 
Hume isthe Fablio Prosecutor of Caleutta 
and the course adopted in relation to him is 
in accordance with the established practice 
of this Court. Section 4 (4) of the Criminal 
Procedure Code enacts that Public Prosecu- 
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tor means any person appointed under section 
499, and inelndes any person conducting a 
prosecution on behalf of His Majesty in any 
High Court in the exercise of its original 
criminal jurisdiction. Section 492 (1) pro- 
vides that the Governor-General in Council 
or the Local Government may appoint 
generally or in any case or any special class 
of cases in any local area one or more officers 
to be called Public Prosesutors. Counsel 
sited this section and asserted as a fact that 
Mr. Hume had not been appointed. No 


foundation for this statement has been dis-. 


closed and it is absolutely incorrect: for there 
is a Government Resolution of 66h of Jaly 
1909 appointing him to this post. I have 
dealt with this matter ab length because it 
questioned Mr. Hume’s tenure asa publie 
officer of great and constant importance, but 
I do not wish it to be understood that even 
if Mr. Jackson’s erroneous assertion had 
been correct, it would have furnished any 
answer to this application. 

Then Counsel declared that this Bench was 
disqualified because it was the proseontor. 
What Bench could give the sanction he did 
not deign to tell us. Bathe quoted several 
English authorities in support of the pro- 
position that no one can be Prosecutor and 
Judge in one and the same case, This pros 
position requires no authority in its support, 
but it has nothing todo with this application; 
he might as well have quoted the judgments 
of Oberon. This Bench is neither prosecat- 
ing nor trying an accused; it is merely con- 
sidering whether the bar to the cognizance 
of certain alleged offences should be 
removed by its according the required 
sanction. Under the express terms of 
section 195 of the Criminal Procedure Oocda, 
itis this Boerch and this Bench alone that 
can give the required sanction, And before 
leaving this part of the case, I must protest 
against the use attempted to ba made of the 
judgment of this Court delivered on the pro- 
ceedings under clause 10. Counsel read a 
passage from if and maintained that it 
showed that this Court had determined at 
that stage that there should be a prosecution 
of his client. We had not at the moment a 
copy of the judgment before us. Later, we 
obtained the original and then we discovered 
that the passage read had absolutely nothing 
to do either with his client or au application 
under section 195. It formed part of the 
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coucluding seetion of the judgment in which, 
without in any way dealing with the cireum- 
stances of the particular case, we indicated 
what we considered would be the proper 
procedure to follow, not in applications 
under section 195, but in future applisa- 
tions under clause 10 of the Letters Patent. 
This is obvious to any one, and I cannot 
conceive how Counsel should have attempted 
to use the passage in the way hedid. That 
there was an intention to mislead the Court 
[ cannot believe; but that there was grave 
lack of care is obvious. 


Then, is seemed to the learned Advocate 
that there had-besn an improper proceeding 
in connection with the application under 
clause 10 of the Letters Patent, That ap- 
plication had been before three Judges In 
the interval, between the close of the argu- 
meats and delivery of judgment, and while 
the case was still pending, matters were 
brought to the notice of the Court which 
called for immediate inquiry, as, if true, ib 
meant that a serious offence had been com- 
mitted.: One of our number was unable to 
attend Court owing to illness, necessitating 
his absence from OQalcutta under medical 
orders, Delay would have been most undesir- 
able for it would have allowed the  pos- 
sibility of subsequent growth to ‘the prejudice 
of the person implicated ; and so the inquiry 
was conducted on the earliest possible 
occasion before the other two inthe sense 
that witnesses were examined and cross- 
examined before them on oath. On the 
return of the third Judga, this evidenca was 
placed before him and considered by all 
three with the resalt that it was determined 
to place the papers before the Public Prose- 
cütor. This evidence was, however, excluded 
from consideration in dealing with the ap- 
plication ander clause 10, In our opinion, 
Mr. Jackson’s objection to this procedure is 
without substance and fails. Mr. Jackson, 
having placed before us these preliminary 
points left the discussion of the merits to his 
janior, who has presented to the Court this 


“part of the case, 


Mr. Nortou has analysed the whole of the 
materials before the Court and minulely dis- 
cussed them as also the crowd of decisions on 
section 195. In effect, his argument was that 
we could only deal with this application as 
though it were a trial, and therein lies its 
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fallacy. We are nob trying the guilt or 
innocence of his client, we are: merely con- 
sidering whether the statutory bar imposed 
by section 195 of the Criminal Procedare 
Code should be removed and the law allowed 
to take its ordinary course. That section 
provides that no Court shall take cognizance 
of (amongst other things) any offenes punish- 
able under section 193 or 196 of the Indian 
Penal Code, when such offence is sommitted 
in or in relation to any prooseding in auy 
Court, except with the previous sanction or 
on the complaint of such Oourt. The sec. 
tion is expressed in the widest terms and 
vests in the Court an absolute and unqualified 
discretion. Not one jot or one tittle can ba 
taken away from or added to the plain aud 
express provisions of the Legislature by auy 
decisiou'of the Court; nor can this discretion 
vested by the seastion in the Court be crystallis- 
- ed or restricted by any series of cases; ib 
remains free and untrammelled, ta ba fairly 
exercised according to the exigeucies of each 
ease. Thereports abound with expressions of 
opinion evoked by the pacaliar circumstancas 
of the case in which they arise, If thay are 
' all to be read into the section as of universal 
application, then the enactment of the 


Legislature will pass out of recognition. 


And if,in addition to that, we were to yield 
to Mr. Norton’s arguments, we should 
establish that an application for sanction 
must ba conducted on the same lines as the 
criminal trial, which may bə its sequel. I 
cannot assent to this,and I prefer to take 
my stand onthe section itself. When a 
Tribunal, it has been said, is invested by Act 
of Parliament or by rules with a discretion, 
without: any indication in the Act or rules 
of the grounds upon which the disaretion is 
to be exercised, it isa mistake to lay down 
any rules with a view to indicite the parti- 
cular groovesin which the discretion should 
run, for if the Act or rules did not fetter the 
discretion of the Judge, why should the 
Court do so? [Gardner v. Jay (1),Bowen, &.J.]. 

And in the same spirit, we find Lindley, L. J., 

declaring: “It appears to me wrong in 
priaciple for any Court or Judgs to imoosa 
fetters on the exercise by themaalvas or 
others of powers which are lsft by law to 
their discretion iu each case ans it arises," 


(1) 29 Ch. D. 50 at p. 58; 54 b J. Oh. 762; 52 L. T. 
395; 33 W. R. 470. 
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[Saunders v. Saunders (2)]. So far from the 
saction supporting the propositions for which 
Mr. Norton has contended, we fiud that in 
fact no notices need issue of the application, 
and the accused person need not even be 
named, And if the sanction is followed by 
a prosecution, its validity cannot be ques- 
tioned in the inquiring or the trying Court. 
There are, however, certain rules of procedure 
to which any Court exercising its discretion 
would pay regard, and pre-eminent among 
them, possibly a compendious statement of all, 
would be the rule that the Court will be 
astute to see that there should be no abuse 
of administration of criminal justice. No 
one, therefore, would ba permitted to use a 
penal law merely to satisfy his own private 
ends or personal spite. That would be to 
misuse it. Forcing this statutory bar back 
through the Oriminal Procedure Codes of 


: 1882, 1872 and 1861 and the Regulations of 


1817 and 1813 to the Regulation III of 1801, 
section 2, we find that this has been the 
underlying principle, and though its appliea- 
tion may have been extended, it still re. 
mains the guiding rule. Every precaution 
to ensure this result has been observed in 
this case. The Bench thought that farther 
inquiry was necessary as the result of what 
had come to light before it. In aeoordanos, 
therefore, with the practice of the Court, 
the papers were placed in the hands of the 
Pablic Prosecutor. He has considered them 
and, after due deliberation, has determined 
that the case was one in which he ought to 
ask for sanction. This he hag done through 
the Standing Counsel. 

The Public Prosecutor can have absolutely 
no personal interest inthe matter nor has 
the Standing Counsel, and I regret as wholly 
undeserved the attack that has bean made, 
aud (in my ‘opinion) made without any 
justification, on Mr. Hama. Mush latitude 
is allowed to Counsel in such mattera; but 
abuse of the other side is at all times a 
perilous controversial weapon. Mr. Hunie has 
conducted the criminal work of the Crown in 
Calcutta for more years than I cau tell, and 
since 1909 he has held the important office 
of Public Prosecutor, The probity and 
uprightness with which he has dicharged 
those duties have won for him the esteam 


(2) (1897) P. 89 at p. 95; 68 I. J. P. 57; 


` 46 L. T. 330; 45 W. R. 583. 
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of the Bench, and it is with complete 

confidence. in his absolute integrity that 

cases such as the present are entrusted to him. 

Mr. Norton’s more robust advocacy does 
nob ordinarily exhaust itself on technical 
objections, but even he could not shake 
off the temptation of suggesting one or two. 
Thus he advanced the remarkable theory 
that as the proceedings under clause 10 
were quas; criminal, his client was an 
accused and incapable of making a sworn 
testimony which could form the basis of a 
charge under section 193 of the Indian 
Penal Code, The objection is without founda- 
tion. An Attorney can most certainly 
make an affidavit by way of answer to a 
Rule issued against him under the Court's 
disciplinary jurisdiction and for a false 
statement in an affidavit he is criminally 
liable. To bold otherwise would be to subvert 
the law as ib has always been understood, 
and might have most mischievous results. I 
purposely refrain from discussing the merits 
of the present case : it would be wrong that I 
should. 

But I hold that the circumstances justify 
and demand the removal of the bar to 
-ecognizance being taken of the offences 
alleged and that sanction should be accorded, 
for the prosecution of Poresh Chunder Ghose 
' under sections 193 and 196 of the Indian 
Penal Code. 

‘Justices Stephen and Chaudhuri delivered 
separate judgments agreeing with the Chief 
Justice. : 
Sanciion granted. 


MADRAS HIGH COURT. 
. URIMINAL Revision Case No. 516 or 1913. 
CRIMINAL Revision PerirTION No. 416 
or 1913. 
January 9, 1914. 
Present: —Mr. Justice Miller and 
Mr. Justice Spencer. 
DASAPPA CHETTY —CouvuurERg-PegriTIONES 
— PETITIONER 
VETEUS 
CHIKATHAYEB— PETITIONER — 


RESPONDENT. 


Criminal Procedure Qode (Act V of 1808), s. 488— 
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Wife's refusal to attend Panchayat inquiring into 
charge of adultery against her—No ground for refusing 


maintenance. i 

A wife's refusal to attend a Punchayat convened to 
consider a charge of adultery against her, is no reason 
for rejecting an application for maintenance made by 
her under section 488 of the Code of Oriminal Pro- 
cedure, 


Petition, under sections 435 and 489 of 
the Code of Criminal Procedure, pray- 
ing the High Court to revise the order of 
the Court of the Sub-Divisiohal lst Class 
Magistrate of Sankari Division, in Miscellane- 
ous Case No. 7 of 1913. . 

Mr. K. S, Krishnasawmy Azyar, for Mr. T. 
Narasimha Aiyanger, for the Petitioner. 

Mr. P. R. Narayanuswami  Áiyar, for the 
Respondent. 


ORDER.—The only ground argued is 
that the petitioner was ex-communicated for 
refusing to attend a panchayat convened to 
consider her condact, and that, it is argaed, 
is a reason for refusing her a separate main- 
tenance. This point does not seem to have 
been taken before the Magistrate and we 
do not think that ex-communication under 
the circumstances alleged, is a ground on 
which the Magistrate was bound to reject 
the petition. We will not interfere with 
his order. 


CALCUTTA HIGH COURT. 
APPLICATION FoR REVIEW OF ORDER 
GRANTING LEAVE TO APPEAL TO THE Parvy 

‘ CouNoiL. 
January 2, 1914. 
Present: —Mr. Justice Imam and 
Mr. Justice Chapman. 

Mr. HUME, PUBLIC PROSECUTOR or 
CALCUTTA —PzriTIONER FOR REVIEW 
tersus 
PORESH CHANDRA GHOSH, 


: ATTORNEY—Oppeosize Party. . 
Review—-Civil Procedure Code (Act V of 1908), 
s. 114, O. XLVII, r. 1—Letters Patent, 1865, els. 10, 
39-—Criminal Procedure Code (Act: Y of 1898) 


Vol, XXII) 
MR. HUME t£. PORESH CHANDRA GHOSH. 
s. 195 —Order of High Qowrt— Disciplinary jurisdiction 


. —High Court's power to grant leave to appeal to Privy. 
` . Council against order under cl. 10 of Letters Patent 


—Privy Council, appeal to—Public Prosecutor of 
Calcutta —Order granting leave to appeal, whether may 
be reviewed at instance of Public Prosecutor. 

Clause 39 of the Letters Patent empowers the 
. High Court to declare the fitness of an appeal to the 
Privy Councilin any matter not being of criminal 
jurisdiction, if itis a final judgment, decree or order 
of the Court made on appealor in the exercise of 
original jurisdiction. - A proceeding under clause 10 
of the Letters Patent, under which the High Court 
is empowered to deal with professional misconduct, 
does not fall under any of the jurisdictions specified 
in the Letters Patent, and, therefore, is not governed 
by clause 39. * 

Therefore, no leave to appeal to the Privy Council 


can be given by the High Court in such a proceed- : 


ing. 

Where the High Court, in & proceeding under 
clause 10 of the Letters Patent, has granted sanction 
to the Public Prosecutor to prosecute an Attorney for 
alleged perjury, the High Court cannot, under clause 
39 of the Letters Patent, grant leave to the Attorney 
to,appeal to the Privy Council against the order of 
the High Court. ; 

Where such a sanction was granted to the Public 
Prosecutor, and under some misconception the High 
Court granted leave fo the Attorney to appeal to the 
Privy Council: 

Held, that the order granting leave was clearly an 
order affecting the authority which the Publie Prose- 
cutor had under the sanction to prosecute the At- 
torney, and an application for review of the order 


of the High Court was maintainable at the instance - 


of the Public Prosecutor. 

Application for review of an order of Mr. 
Justice Imam and Mr. Justice Chapman, 
dated November 3, 1913 (post page 829), 
granting leave to the opposite party to appeal 
io the Privy Council under clause 39 of the 
- Letters Patent, 1865, against an order grant- 
ing sanction for the prosecution of the 
opposite party for alleged perjury. See ante 
page 321, ` 

On the September 9, 1913, Poresh Chand- 
ra Ghosb, an Attorney, made an application 
for leave to appeal to the Privy: Council 
under clause 39 of the Letters Patent, 1865, 
against the order of the Ohief Justice, 
Justice Sir Harry Stephen and Mr. Justice 
Chowdhury, granting sanction to the Public 
Prosecator of Calcutta to prosecute the 
Attorney for alleged perjury. The judgment 
granting the sanction is printed at page 321 
ante. 

Messrs. Jackson, Norton, St. John Stephen, 
Gregory and K. N. Chaudhuri appeared for 
Poresh Chandra Ghose. 

The Adrocate-Gexeral and Mr. Nishat O. 

Sen opposed the Application. 
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Mr. Jackson, in opening the case, said that 
this was an application for leave to prefer 
an appeal to the Privy Council from a 
judgment passed by three Judges sitting 
on the Original Side against  Poresh 
Chandra Ghose, an Attorney. Counsel drew 
their Lordships’ attention to the Letters 
Patent and read section 39. He said that 
he had got to satisfy their Lordships that 
it was a fit ease for appeal. His main 
ground was that the order complained 
of, ifit stood, would imperil the safety 
of every human being. He, however, did 
not propose to deal with the cases at 
length, because their Lordships were 
familiar with all the cases dealing with 


' sanction. 


Mr. Justice Imam: Mr. Jackson, we do 
not know what this case is about. Some- 
thing appeared in the papers, but neither of 
us followed it. 


Mr. Jackson: Poresh Chandra Ghose, an 
Attorney, was called upon by a Rule issued 
by Mr. Justice Chaudhuri to show cause 
why heshould not be struck off the rolls, 
suspended or otherwise punished. That 
Rule came on for hearing before three 
Judges, sitting on the Original Side. At 
the hearing of that Rule, what happened 
was this. Both sides were heard and the 
matter was adjourned for further con- 
sideration. We put in, as & matter of 
fact, our answer in an affidavit with regard 
to it. On that, the Court proceeded to con- 
sider the judgment. We putin, in addition 
to our own affidavit, an affidavit of 
Nripendra Chandra Gupta. On the follow- 
ing day, Nripendra Chandra came forward 
and said that the signature on the affidavit 
was not his. In the meantime, Mr. Justice 
Chaudhuri went to Puron account of his 
health, and the two other Judges pro- 
ceeded to hold the inquiry. Nripendra 
Chandra was examined in Mr. Justice 
Chaudhuri's absence and cross-examined by 
Mr. Norton, who proceeded to name to 
Nripendra the names of various witnesses 
who would say that he had signed it. 
The officer, who swore the affidavit, Babu 
Gopal Chundra Dass, said :— I think he 
is the man.” Then he said that he was 
not positive. Having taken that into con. 
sideration, they proceeded to discharge the 
Rule and directed the papers to be handed 
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to the Public Prosecutor. The’ learned 
Chief Justice said that this order formed 
no part of the judgment. Ib was de- 
livered then and there and it was taken 
down as a part and parcel of the judg- 
ment. 

The papers were handed over to the 
Public Prosecutor for the purpose of 
inquiring into the matter. The inquiry 
was directed to the Public Prosecutor who, 
Counsel said, was not a Pablic Prosecutor 
at all, with all deference to the Chief Justice. 

On the Appellate Side, the Legal 
Remembrancer was the Public Prosecutor. 
The present case was not one from the 
Presidency Magistrate and, therefore, the 
Public Prosecutor could not act in this 
matter. The Chief Justice in his judgment 
said that that was frequently being done 
by the Pablic Prosecutor. Mr. Jackson 
ventured to say that they would not find 
one single case in which Mr. J. T. 
Hume had been treated as the 


Prosesutor. In connection with Gopal Lall 
Seal’s ease, the Privy Council found that 
several persons had committed perjury. 


The Government Solicitor laid the papers 
before Mr. Sinha who then said that they 
' gould not try the whole of the ase again 
and was of opinion that no steps should be 
taken in the matter. Mr. Hume was not 
the Government Solicitor, but was the 
Public Proseentor simply for the Police 
cases. It was intended that Mr. Hume 
should thoroughly inquire on which side 
the truth lay. He never inquired into 
that. 


Mr. Jackson then referred to Bengal Local 
Statutory Rules and Orders, Vol. II, page 
83, inorder to show who was the Public 
Prosecutor. 

The Advocale-General: That point was 
dealt carefully and was fully discussed 


and argned before the learned Judges 
and it was decided against my learned 
friend. 


Me. Justice Imam: I understand that Mr. 
Jackson is explaining the position. 


Mr. Jackson :. I am giving your Lordships 
the reasons why 1 want to go to the Privy 
Council and I say that the whole of this 
judgment from the beginning to the end 
is wrong. I am nob asking you to overrule 
the Chief Justice. 
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Continuing, Mr, Jackson read an extract 
from the “ Oaleutta:Gazstte" which said: 
"Mr, J. T. Hume is appointed Publie Prose- 
cator of Calcutta.” One understood, he 
said, what ''Caleutta" meant. It meant 
Police Court. The- Chief Justice had said 
that for about forty years, Mr. Hume had 
been acting as the Publio Prosecutor. Coun- 
sel submitted that for a period of forty years, 
Mr. Hume had been practising the noble pro- 
fession of prosecating on behalf of the Police 
~-a profession which he should be very sorry 
to belong to.. 

Mr. Jackson then went on to deal with the 
question of jurisdiction and cited In the 
matter of Candis Narrondas; Navivihoo 
v. Turner (1). He said that there were three . 
jurisdictions, namely, ordinary, extraordinary 
and appallate and a Judge sitting on the 
Original Side (any one Judge) had ample- 
power to certify that the case was fib for abp- 
peal. In support of his eonteation, Coansel 
cited the cases reported as River Steam Naviga- 
tion Co. v. Chantmull Doogar(2), Bombay Bur mah 
Trading Oorporation v. Dorebjw Oursetjt Shroff 
(3), Taylor, In re (4), Sharpe v. Wakefield (5), 
Elahee Buksi, in re (6); Hallett’s Estate, In re: 
Knatchbull v. Hallett (77 and section 22 of 
Counsel submitted 
that the learned Chief Justice had avoided 
every principle in which any criminal case 
had been conducted from the earliest time up 
to now. 

Mr. Jaskson then proposed to read the 
judgments of the learned Judges. 

The  Advocate-General: I was given a 
copy only when I was coming to this Court. 
We have exceedingly short notice of this. 
We only had notice yesterday. Of course, [ 
am not making a complaint. 

Mr. Jackson: —W ehadasimilar short notice. 

Mr. Jackson then read the judgments 
commenting as he went along and said that 
from the beginning to the end, there was not 
a finding that any statement was false. 

The Ad:os:£2.General: My learned friend 


is applying for leave to appeal to the Privy 

(1) 16 I. A. 156; 13 B. 520. 

(2) 26 C. 398; 26 I. A. 1; 8 C. W. N. 145. 

(3) 27 B. 415; 5 Bom. L. R. 348. 

(4) 4 Ch. D. 157 at p. 159; 46 L. J. Ch. 399; 36 L. ` 
T. 169; 25 W. R. 69. 

(5) (1891) A.C. 178 at p. 179; 60 L. J. M. 0,73; 64 
L. T. 180; 39 W. R. 551; are P. 197 

(6) 5 W. R. Or. 80 at p. 8 

(7) 18 Ch. D. 696 at p. ae 49 L. J. Oh. 415; 42 L, 
T, 421; 28 W. R. 732. 
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Council against certain sanction for pro- 
secution. But the decree has not yet been 
drawn up. 

Mr. Jackson: It is very nice. Am I to 
wait for six months P I do not care when they 
draw if. 

. Mr, Josticu Imam: 
at that. : 
Mr. Jac*son: It is notin our control. 

: Mr. Justice Imam: We shall direct that 

it should be drawn up. . 

“The Adrocate- General: It is without pre- 
cedent for any one to apply against an order 
which is nob yet known of. The application 
is obviously premature. 

Mr. Jackson: Yes and keep that for six 
months in your pocket, 


The Advocate-General: I object to that. 
We have no control in the matter. 

Mr. Jackson: Who has got the control? 
. Mr. Jostice Iuam: We shall consider the 
objection later on. 


We. shall have to look 


Mr. Jackson: Is the judgment signed by 
all three? 

Mr. Justice CHAPMAN; Yes. 

Mr, Jackson: Itis a very good indication. 


The thing to damn me 3s there. The decree 
is notdrawn up. I suppose there was no 
time to sign that and it may be kept, nobody 
knows, up to when. I understand now, My 
Lords, that the procedure in this Court is 
this—that the sanction isto be signed by 
(the Registrar) Mr. 
(laughter) and it is not signed by any of 
ihe Judges. 


MR.:JusricE Imam: Sanction is not signed 
by the Judges, but it is signed by the 
Registrar. 

Mr. Jackson: If that be the case, that 
completely disposes of the question. I 
never knew it. I6 came to me as a surprise. 
Fortunately, we do not have these things 
often in this Court. 

Continuing, Mr. Jackson said that his 
grounds were, that the three Judges. were 
disqualified from initiating the proceedings; 
that whatever power the Judges had was 
under section 476 of the Criminal Procedure 
Code; thatthe Chief Justize’s reasons for 
not having acted under section 476 were 
unsound in law; that the Judges had no 
power under section 195 of the Criminal 
Procedure Code in listening to: the appli- 
cation or in granting the sanction: that 
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Mr. Hume was not a Pablie Prosecutor 
qualified to act in the High Court; that 
there was no judicial determination that, 
Poresh Chundra (Ghose was guilty of 
making any false statemen!; that ib was 


ilegal for a Special Bench consisting of 


three Judges to hand over papers to the 
Public Prosecutor of a case in which only 
two of them todk part; that no conclusion 
of any descripfion was arrived at by the 
learned Judges andin so doing their Lord- 
ships had disregarded the settled practice of 
allthe High Courts of India for nearly 
forty years. 

Jn conclusion, Mr. Jackson submitted 
that the case was one which should go to 
the Privy Council. 


Mr. Norton then addressed the Court and 
parrated the. circumstances under which 
the rule was issued, and discharged, and 
how the papers were handed over to the 
Public Prosecutor. If it was the intention 
of their Lordships that Mr. Hume was to 
make an inquiry, then Mr. Hume had 
absolutely failed in his duties, not having 
examined any witness cited by  Poresh 
Chundra Ghose. Thereafter an application 
was made for sanction to prosecute Poresh 
and that sanction was given. In granting 
sanction, their Lordships had pledged them- 
selves outside the bounds of the law. They 
ought not to have granted sanction unless 
the materials before them showed that 
there was a prima facie case and unless 
there was a reasonable probability of a. 
conviction. Their Lordships had not applied 
to themselves the principles which they 
had laid down for their subordinate Judges 
and they could not justify their action if 


‘they were honest, intellectually honest, in 


not regarding those principles. Under those 
circumstances, Mr. Norton asked their 
Lordships to certify that this was a fit and 
proper case to go to the Privy Council. 


When the case was called on, Mr. Norton 
handed over to their Lordships, a list 
containing cases on the point that in 
granting sanction the Judges should be 
ecnvinced that there was a prima facie 
case and that there was a probability of con- 
vietion. Mr. Norton then drew their Lord- 
ships’ attention to the fact that the 
Advocate-General was being instructed by 
Rai Sahib Tarak Nath Sadhu, who wag 
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the Prosecutor in the Police Court. This 
application was being made in the Original 
Side of the High Court and the Advocate- 
General must be instructed by an Attor- 
ney. . Rai Sahib Tarak Nath Sadhu was 
not an Attorney. Counsel 
asked their Lordships to note down his 
‘objection. 

The Advocate-General: Y am 
by the Acting Publio Prosecutor, wh) is 
himself acting for and on behalf of Mr. 
Hume, who is an Attorney of this Court. 

Mr. Justice IMAM: The objection 
be noted, bat in any 
hear you. Are we sitting on the Original 
Side of the High Court, Mr. Norton? 

Mr. Norton: There cannot be any two 
questions abont that. You are sitting on the 
Original Civil Jurisdiction. 

The Advocate-General, in opposing the 
application, said at the outses that this 
application was an absolutely unprece- 
dented one and there was no possibility of 
their Lordships granting this. Mr. 
Jackson's argument in this case was not a 
gound one. Inthe course of his argument, 
he attacked the three learned Judges who 
had granted this sanction. The attack was 
as scandalous as it was unfortunate, First 
of all—and that was his main ground—he 
suggested that the sanction granted by the 
three distinguished Judges of this Court 
was given through improper motives. 

Mr. Justice Imam: You need not discuss 
that because we intend to take no notice 
whatsoever of any motive imputed to any 
of the Judges. I did not say anything at 
the time, because it might have drawn 
discussion and our intention was to avoid 
that. 

The Advocate-General: Your Lordships 
were asked to act in this case because of 
certain allegations. 

Mp, Justice Imam: You may take it that 
we have no intention to allow any leave on 
that ground. You may goon to some other 
point. ; ) 

The Advocate- General: Iam quite certain 
that your Lordships will assume, as we all 
assume, that the learned Judges were actuat- 
ed inthe ordinary motive of doing their 
duty and not in any improper motive which 
wa3 more than suggested. 

Continuing, the Advocate-General said 
- that in speaking of those three Judges, Mr. 


will 
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caso we want to . 


(1912 


Jackson had said: “If you want to strike 
the man off the rolls, do so, but do not adopt 
these devices." It was a preposterous atti- 
tude to take. As a matter of fact, Mr. 
Jackson had pat before their Lordships 
that those three highly esteemed and dis- 
tinguished Judges had adopted indirect : 
devices for striking this Attorney off the 
roll. 

Me. Jostice Imam: When we do not accept 
any of the suggestions made on behalf of the 
appellant in respect of the Judges, need you 
go into the matter at all? 

The Advocate-General: It is in the best 
interests of the profession to which I have the 
honour to belong—and of tha whcle profes-- 
sion if I may say so—thaé such unrestrained 
language of direct attack upon the integrity 
of these three learned Judges should not be 
passed over without reproval, Mr. Jackson 
said:— The Chief Justice was trying to damn 
my client". Could any one with any degree 
of rationality have used that expression? It 
is desirable that every member of this pro- 
fession should know that this is an example 
which should not be followed. 

Continuing, the Advocate-General said that 
Mr. Norton had also suggested something 
against the Judges. 

Mr. Norton: I never made any imputation 
against the Judges. 

Mg. Justios Imam: | We do nob. think that ` 
any suggestion was made against any of the 
Judges by Mr. Norton. He addressed the 
Court with the utmost respect. 

The Advocats-General: What I say is that 
Mr. Norton had a totally different method of 
addressing the Court from that of his leader. 


The Advocate-General, then, referred to the 
attack made by Mr. Jackson on Mr. Hume. 
Mr. Jackson held Mr. Hume up to public 


: insulü— because he had been in this humble 


position for forty years and achieved no 
higher position. Another ground for attack- 
ing Mr. Hume was— l 

Mr. Josticg Imam: There was nothing 
against Mr. Hume. He applied for sanction 
as an official. 


The Advocate-General; We are all aware 
of it. But at the same time, ia it proper or 
fitting that Mr. Jackson should stand up aad 
hold up this gentleman, Mr. Hunoie, to in- 
sult because the Chief Justice has expressed, 
in a few well-chosen words, well-deserved 
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approbation of his services? That, however, 
was made a ground for ridieule and insult. 

Continuing, the Advoeate- General said that 
their Lordships were told that Mr. Hume had 
no legal entity here but there was a notifica- 
tion in the “Calcutta Gazette,” appointing 
Mr. Hume as the Pablie Prosecutor of 
Caleutta. 

Ma. Justice Iman: You need not discuss 
that. That cannot baa ground for giving 
leave. 

The Advocate-General then said that there 
was no better recipient in Calcutta to receive 
this order, issued by their Lordships, than 
Mr. Hume. The next point was whether 
this was a case in which a certificate should 
be granted. The sanction which had been 
granted in this case was merely a preliminary 
one and was nob in any sense a final order. 
Unless the order wasa final one, uo appeal 
lay to the Privy Council. Counsel then re- 
ferred to Chapter XV and sections 190, 195 
and 196 of the Criminal Procedure Code and 
said that the course adopted by the three 
Judges in this case was fully justified. 

Mr. Justice Imam: The only point that 
strikes me is this, that there is the evidence 
of only one man on each side—that it was 
oath against oath. 

The Advocate- General; I want to show your 
Lordships, that in the absence of a final 
judgment or a definite sentence, there can be 
no appeal. This gces to the root of the 
matter. M 

MB. Justice Caarpman: Direction to prose- 
cute, I think, is a final order. 

The Advocate-Goneral: No. It cannot be 
regarded as a final order because it does nob 
affect the status of the individual. 

The Advocate-General then referred to the 
point that there was no corroboration and 
that i6 was_oath against oath, and, therefore, 
no sanction should be granted. This argu- 
ment was raised before the three Judges: 
nevertheless they granted the sanction, In 
this particular case, there were documents 
which were material in forming conclusion as 
to whether or not the case should go to trial. 
In conclusion Counsel, submitted that this 
application should ba rejected. ` 

Mr. Norton, in reply, said that sometimes ib 
happened that, when carried away by their 
feelings, Counsel forget to restrain the 
language they used, for which in their cooler 
yaoments they were sorry. The Advocate- 
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General did so with regard to Mr. Jackson, 
who was. absent that day. Mr. Jackson was 
the foremost Advocate of India, an Advocate 
of whom they were all proud. The Advocate- 


' General’s argument from beginning to the 


end was nothing but an attack on Mr. Jack- 
son, Mr. Norton protested against that 
attack and must take this opportunity, on 
behalf of himself, on behalf of the Bar and 
on behalf of the public, to acknowledge Mr. 
Jackson's services as well as his wonderful 


.gelf-saerifieing spirit, which had singled him 


out and made him sọ distinguished a man in 
India. As for himself, Mr. Norton did not 
wish to say anything and he was grateful to 
their Lordships for making the remark, 
which Mr. Justice Imam had made with re- 
gard to him (Mr. Norton). 

Mr. Norton then said that in this case 
there was an appeal, because the order com- 
plained of fundamentally affected his olient's 
status, and that the order was asked for on 
evidence which was nothing bat oath against 
oath. In conclasion Counsel said that this 


was a fib and proper case to granta certifi- 


cate. 

On 3rd November 1913, Mr. Justice Imam 

and Mr. Justice Chapman made the following 
ORDER. 

Imam, J.—3rd Nocember 1913.—This is an 
application by one Poresh Chundra Ghose, an 
Attorney of this Court, for leave to appeal to 
His Majesty in Council against an order made 
by three learned Judges of this Court granting 
the PubliclProseeutorof Calcutta sanction under 
section 195 of the Code of Criminal Procedure 
to prosecute the petitioner for offences under 
sections 193 and 196 of the Indian Penal 
Code, alleged to have been committed by him 
in or in relation to a proceeding in this 
Court. We have been invited to declare the 
fitness of the appeal on various grounds 
mentioned in the present application, 

On behalf of the Public Prosecutor of Cal- 
outta, the learned Advocate-General has 
opposed the application and among others 
has raised the preliminary objection that the 
order complained of is not a final order. The 
expression “final order" has not been defined 
either in the Letters Patent or the Code of 
Civil Procedure. In the absence of any sta- 
tutory definition, we are left to judge the 


‘ character, as regards finality or otherwise, of 


an order by ita effects onthe status of the 
parties concerned. In the present case, there 


380 
MR. HOME v. PORESH CHANDRA GHOSH. 


cannot be any doubt that the status of the 
parties has been materially affected by the 
order made. It has brought him within the 
eognisanee of the Criminal Court and’ the 
. door to his prosecution has been opened. 
No Court ean question the jurisdiction of the 
Criminal Court to try him on the charges 
that are the subject of the sanction so long 
as the order stands and in my estimation the 
order has terminated the particular procead- 
ing in which it has been made. 
opinion that the order is & fiaal order. 

Another objection pressed by the learned 
Advocate-General is that the order com- 
plained of relates to criminal proseeution and, 
therefore, no application for leave to appeal 
to the Privy Council lies to this Court. In 
disposing of this objection, I need only re- 
mark that the alleged offences are said to 
have baen committed in oria relation to a 
proceeding not falling under the Criminal 
Jurisdiction of this Jourt. So faras I am 
able to gather from the order of the three 
learned Jadges, I do not feel justified in 
assuming thabit was passed in the exercise 
of their Criminal Jurisdiction. I hold that 
the petitioner is within his right to apply to 
this Court for leave. 

I next come to the merits of this applica- 
tion. Numerous grounds have been taken 
by the petitioner, some of which, I have no 
hesitation in saying, are devoid of subsiance 
and had the present application rested on 
these grounds alone, I should have refused 
the leave sought. There are, however, other 
grounds that appear to me to ba supported 
by the decisions of the several High 
Courts in India and, therefore, afford 
sufficient fitness to demand a certificate of 
leave to appeal to His Majesty in Council. 
The cases, that have been oitel at length 
by learned Counsel on behalf of the petitioner, 
may be capable of distinction from the pre- 
Bent ease, but | refrain from expressing any 
view on the subject as [ feel that I may be 
transgressing my legitimate function while 
I am merely considering the fitness of the 
appeal. 

I am of opinion that this is a fib cage 
for appeal to His Majesty,;in Council and I 
would grant the leave prayed for. 

Cuapaman, J.—I{t isjjnot open to this 
Court to grant leave to appeal to the 
Privy Council unless satisfied upon two 
points:—first, that the order to be appealed 
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against is a final ordar, ani ss22011, bias the 
case isa fit one for appaal. 

As tothe first point, the words “final order" 
here mean an order which definitively disposes 
of a matter in so substantial a manner as to 
finally determine the status of the person con- 
eeruned without the possibility of subsequent 
remedy in the sa me or a connected prosseding. 
Iam not satisfied that the order against 
which it is desired to appsal isa fiaal order, 
The question disposed of by the order is of 
the nature of a prelimiaary point. An order 
overruling a plea in Bar is not ordinarily 
regarded as a final order. 

Though the order might be regarded as final 
so far as the particular proceeding in this 
Court is concerned, it is not final in any other 
sense. The whole of the matter involved was 
not definitively disposed of. Further, the 
prosecution, if instituted, may end in acquittal 
and if it were to endin conviction, the peti- 
tioner world still have a remedy by way of. 
appeal or revision in this Court. 

My iearned brother has, however, formed 
a different opinion in the matter. A certifi- 
cate of leave to appeal will be granted accord- 
ingly. 

. . The opposite party filed an application for 
review of the above order on December 12, 
1913. 

The Advocate- General (Mr. Kenrick, K. 0.) 
for the Applicant for review. 

The Advocate-General:—] am applying 
now in the matter’ of a judgment given by 
Your Lordships for— l 

Me. Justice IMAM : 
for a review P 

The Advocate General : —Yes, I am asking 
Your Lordships now to issue a Rule on 
Poresh Chunder (hose to show cause why 
the judgment which -was pronoanced by Your 
Lordships during the vacation should not be 
reviewed. 

Mer. Justice Imam: I take it that you 
are making this application under Order 
XGVIiof rule I ? 

The Advocate. General: I am making an 
application in the ordinary way for a review 
of Your Lordships' judgment. 

Me, Justiog IMAM : Under Order XLV ET of 
rule I, I take it ? 

The Adrocate- General : Under section 114, 
Iam now asking Your Lordships to issue a 
rule calling on Poresh Chunder Ghose, an. 
Attorney, to show cause why this jadgment 
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of Your Lordships sitting as a Vacation Bench 


should not bereviewed upon the grounds 


which I shall indicate and which are set out 
in the memorandum of appeal. I should 
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like to say at once that this application is , 


being made notonly in view of the exi- 
gencies of this. particular question but in 
view of the many important public results 
which are likely to acczue if the judgment 
remains as it is. 

Ma. Justice IMAM : 
a ground for review. 

The Advocate-General: I g&m.indieating it 
as one of the motives which make the matter 
publie, 

Mg. Justice Iman: The importance of 
the subject is your justification for making 
the application. 

The Advocute-General: The grounds for 
review are specified in detail in the memo- 
randum ofappeal The main ground is that 
your Lordships’ Bench as a Vacation Bench 
had no jurisdiction in this particular case 
to entertain an applisation for leave to appeal 
to the Privy Council, 

Me. - Justice Imam: How is that? I 
thought when the Vacation Bench was con- 
stituted by the Chief. Justice, the powers of 
the High Court were vested in the Judges 
who were the Vacation Judges. 


. The Advocate- General : 
willing to accept that. 
Lordship says that the géneral powers of the 
High Court were vested in the Vacation 
Bench. But thisis the ground for showing 
that your Lordships had no jurisdiction. 
This is a matter in which the High Court 
had jurisdiction under clause 10 of the 
Letters Patent. That was the disciplinary 
jurisdiction of the Court over one of its 
officers. That disciplinary jurisdiction was 
exercised. by the -Chief Justice and two 
other Judges. Of course, this is separate 
altogether from any jurisdiction under the 
. Codes, either Civil or Criminal. Clause 10 
of the Letters Patent precludes altogether 
any euunciation of the various jurisdictions 
of the Court, 


Ms. Justice Imam: Ycu did not take 
this objection at the time the matter was 
heard if my memory is right. 

The Adrocate- General : I urged that the 
main point was that if was nota final 
order. But this point is incidental to that. 


That would hardly be 


I am perfectly 


It may be as your’ 
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Me. Juatiog Imam: lam unable to realise 
just at present how, if the order was nob a 
finalorder—I say it was—that question one 
way or the other is affected by clause 10 of 
the Letters Patent ? 


The ddvocate-General: It was not a final 
order because ib was an order made under 
seciion 195 of the Criminal Procadare Code, 
ina matter arising under clause lO of the 
Letters Patent. 

Mg. Justice Imax: Supposing that order 
was final—concede that for a moment—and 
made in proceedings under clause 10, would 
that be appealable ? 

The'Advocate- General : 


Mg. Justice Imaw: Then the question 
of the finality of the order is not at all influ. 
enced or affected by clause 10 of the Letters 
Patent. Therefore, I takeit, your position is 
that clause 39 of the Letters Patent has 
no application to an order, finalor not final, 
in & proceeding under clause 10 of the Let- 
ters Patent. 

The Advocute General: Yes. 

Ma. Josricg IMAM: That is why I wanted 
to know if on that occasion you urged this 
ground at the last hearing of this matter 
before we passed orders granting the appli- 
cation, My memory is that this point was 
not taken at the time. 

The Advocote-General: I may not have 
taken the point specifically but indirectly I 
urged it. 


I submit not. 


Mg. Justice Imam: On that occasion, s9 
far as I remember, you confined yourself 
mainly to two points. One was that the 
order was not final. The other was that it 
was an  Oorder—if final—of a criminal 
character and, therefore, clause 39 of the 
Hatters Patent had no application, and 
that if they wanted any redress, they should 
proceed to the Privy Council under clanse 
40. c 

The Adcocate General : 
and still is. 

Mr. Justice Imam: That point we have 
fully considered and disposed of, 


The Adrocate-General: Thea matter is a 
criminal one and the very moment the order 
for sanction has been made, it becomes a 
matter in which proceedings may or may not 
be taken under certain specified sections of 
the Penal Code. 


That was my point 
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Mr. Jostrion CuapmMan: The question is 
sufficiently difficult without adding to it. It 
appears tome there are three points, One 
is whether sitting as a Vacation Bench, we 
had jurisdiction to deal with the matter at 
all, the order having been passed in the 
exercise of the disciplinary jurisdiction of 
the Court. The second is whether an appeal 
lying under the Letiers Patent, has any 
application to an order passed under the 
disciplinary jurisdiction of the Court. That 
point is arguable. 

The Advocate- General : 
point. 

Mr. Justice CHAPMAN : Do you wish to 
argue that P The third point is— 

The Advocate-General: There isa further 
point that under no circumstances would au 
appeal lie tothe Privy Council against an 
order under section 195 -of the Criminal 
Procedure Code, the mere sanction sub- 
sequent to removing the bar to a prosecution, 
That is apart from the disciplinary jurisdic- 
tion which has been exercised. Firat of all, 
I ought to satisfy your Lordships that you 


That is the main 


have power to review your own judgment in. 


a case in which you have granted leave to 
appeal. 


Me. Justion Imam: There the authorities 
are somewhat conflicting. 

The Advocate-General cited two cases 
reported as In the matter of the petition of 
Asghur Reza; Ashghar Reza v. Hyder Raza 
(8) and Nand Kishore Singh v. Ram Gulam 
Sahu (9) and said these authorities made ib 
perfectly clear that their Lordships had the 
power to review their own judgment. 

After bearing the Advocate-General, their 
Lordships granted a Rule upon the op- 
posite party, Poresh Chander Ghosh, 
Solisitor, to show cause why the order, dated 
November 3, 1913, granted by the Vacation 
Bench giving leave to appeal tothe Privy 
Council against an order passed by the 
Chief Justice and Justices Stephen and 
Chaudhuri sanctioning the prosecution of 
the Solicitor, should not be reviewed, and 
set aside. 

The Advocate-General and Mr, Nishit O. Sen, 
instructed by Mr. Kesteven, appeared on 
benalf of the Public Prosecutor in support 


(8) 16 C. 287 at p. 292. 
(9) 17 Ind, Cas. 221, 39 C. 1037, 16 C. W. N. 1089. 
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of the Rule. 

Messrs. Norton, St. John: Stephen, S. P. Sinha 
and B. N. Bose, instructed by Babu 5. D. 
Duti, showed cause on behalf of the Attorney. 


When the case was called on, Mr. Justice 
Imam addressing the Advocate-General said 
that their Lordships were now proposing 
to confine themselves first to the question 
of jurisdiction—whether in the proceeding 
under section 10 of the Charter, leave ought 
to be granted by this Court for appeal to the 
Privy Council. 


Mr. Norton said that their Lordships had 
ample jarisdiction to give him the certificate, 
that section 10 did not refer to any question 
of jurisdiction at all and that the Advocate- 
General had no jurisdicbion to make the 
application. Oontinuing, Counsel said that 
in the petition it was stated that the Public 
Prosecutor was aggrieved and hence he 
made the present application. How could the 
Public Prosecutor claim to be the person 
aggrieved? He was a representative of the 
public justice. The present leave had nothing 
whatever to do with public justice. No 
order had been passed against the Public 
Prosecutor and he had no right to interfere 
in this matter. 


The Advocate-General, in reply, dealt with 
the last point raised by Mr. Norton, namely, 
that the Public Prosecutor was not aggrieved: 
and was not entitled to ask for the review of 
the judgment. The status of the Public 
Prosecutor in the matter of sanction being 
granted to him was discussed by the Chief 
Justice, The Chief Justice had placed the 
matter beyond question that the Public 
Prosecutor was acting according to the 
established practice of this Court. So far 
as the questions that the Pablic Prosecutor 
wag not a party to the proceedings and that 
he was not an aggrieved party were concerned, 
the Advocate-General said that he could not 
agree with Mr. Norton. As a matter of 
fact, the Public Prosecutor was an aggrieved 
party and that he was a party to the pro- 
ceedings. As regards the question of jurisdic- 
tion, the Advocate-General said that there 
was not a single case in which the High 
Court had granted leave in any matter 
arising under clause 10 of the Charter. In 
conclusion, Counsel submitted that the Rule 
ought to be made absolute. 
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Tuam, J.— 2nd January 1914.— This is “an 


application for review of our order allow- 
ing Poresh Chandra Ghose, an Attorney of 
this Court, to appeal to His Majesty in 
Council against a sanction under section 195 
of the Criminal Procedure Code granted to 
the Public Prosecutor of Calcutta by three 
learned Judges of this Court to prosecute him 
for perjury. 

The sanction was granted i in a proceeding 
arising out of an inquiry, under section 10 
of the Letters Patent of 1865, into the conduct 
of the appellant as an Attorney of this Court. 
It has been contended on behalf of the Public 
Prosecutor that an order final or otherwise 
made ina proceeding under section 10, is 
not governed by section 29 of the Lettera 
Patent and thus no leave to appeal could be 
givon by this Court in the present instance. 
This objection was nob reised and not even 
referred to at the time we heard the appli- 
cation for leave to appeal. Oar order 
granting leave proceeded on a misconception 
that the proceeding against the Attorney was 
in the suit out of which the inquiry into his 
conduct had arisen—the misconception being 
due to the papersin the proceeding being 
marked as on the Ordinary Civil Jurisdiction 
of the Court. Section 39 of the Letters 
Patent empowers us to declare the fitness 
ofan appeal in any matter not being of 
Criminal Jurisdiction H itis a final judgment, 
decree or order, of the Court made on ap» 
peal or'in the exercise of Original Jurisdiction. 
A proceeding under section 10 does not fall 
under any of the jurisdictions specified in the 
Lettera Patent and this is not governed by 
section 39. 


On behalf of the appellant, a preliminary 
objection to this application for review has 
. been taken that the Public Prosecutor has 
nob the status to ask for review of our order 
as under the Civil Procedure Code, only a 
person considering himself aggrieved can 
apply for a review and the contention is that 
the Public Prosecutor can have no grievance 
by reason of the leave granted. Several de- 
cisions of English cases have been referred 
to as bearing out -the contention, but it is 
difficult to accede to the argument as the cases 
cited refer to particular enactments and pro- 


ceéd on the language of the -law that they - 


elucidate. Inthe present case, sanction was 
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granted to the Public Prosecutor and an 
appeal against tbat sanction is an attack on 
his power to prosecute. The order granting 
leave is clearly an order affecting the authority 
he has under the sanction to prosecute the 
appellant. This application for review, 
therefore, is maintainable, 

Having held that the proceeding in which 
the sanction was granted was not within any 
of the specified jurisdictions of the Court, 
this application must prevail. The order 
declaring the fitness of the appeal is accord- 
ingly vacated. 

CHAPMAN, J.—I agree. The Court is 
empowered under section 10 of the Letters 
Patent to deal with professional misconduct 
by suspension or removal, but such a proceed- 
ing is not, in my opinion, in the exercise of 
Original Jurisdiction within the meaning of 
section 39 which provides appeal to the Privy 
The word jurisdiction ordinarily 
means the power of a Judge with reference 
only to a particular cause or causes and to 
matters arising out of their judicial determi- 
nation. The word is used also to mean the 
limits within which this judicial power is 
exercised. Except where extended by ex- 
pressed definition, the word jurisdiction is 
not used in English Siatutes in the extended 
sense of any power'of whatsoever kind legally 
conferred.  Juriadiotion, in section 39 of the 
Letters Patent, does not, in my opinion, in- 
clude the power of the Courtio maintain 
professional discipline. 

The Advocate-General: Do Your Lordships 
make any order with regard to costs in this 
matter? 

Mr. Justice Imam: We do not think we 
can make any order as to costs. Had this 
objection been taken in time, the leave would 
never have been granted. 

Turning to Mr. Norton, Mr. Justice Imam 
said:—' The other application in connection 
with this case for the issue of a certificate 
must necessarily fail. 

Review granted. 
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PUNJAB CHIEF COURT. 
CRIMINAL APPEAL No, 449 or 1913. 
November 8,1913. ^. _ 
Present: —Mr, Justice Kensington and 
Mr. Jastice Chevis. 
DAIM-—-APPELLANT 
VET SILG 

EMPEROR — RESPONDENT. 

Evidence — Witnesses produced by accused in defence 
— Hyidence not believed — Áccused, convicted — Witnesses 
tried for perjury acquilted — Conviction of accused set 
aside for irregularity —Fresh trial—Accused applying 
for consideration of defence evidence formerly produced 
without producing  witnesses— Application 1efused— 
Exercise of discretion by Magistrate. 

D. was tried for an ‘offence under section 395, 
Indian Penal Code, He pleaded analib? and produced 
six witnesses to prove it. Tho Magistrate thought 
that all this evidence was false. D. was convicted 
and proceedings were taken against the witnesses for 
perjury. On appeal by D., his conviction was seb 
aside on the ground of serious irregularity in the 
trial and it was left to the District Magistrate to see 
if any fresh trial of D. was advisable. | 

The witnesses tried for perjury were also acquitted 
some by the Sessions Judge, and others by the 
Chief Court. D. was, however, again tried for the 
same offence, and iu defence he said that he would 
not produce these witnesses again though he 
, wished their evidence already taken to be considered. 
The Magistrate declined to consider the previous 
defence evidence unless the men were again produced 
in Court: 

Heid, that, under the circumstances, the Magistrate 
exercised a wrong discretion in refusing to consider 
the evidence, 


Appeal from the order of the District Magis- 
irate, Jhang, dated the 15th May 1513, con- 
victing the Appellant. 


Mr. Beechey and Mehta Bahadar Ohand, for 
the Appellant. 


JUDGMENT.—This appeal comes before 
us under somewhat peculiar circumstances. 
The appellant, Daim, now aged 25, has baen 
convicted by the District Magistrate under 
section 395, Indian Penal Code, and sentenced 
to seven years’ imprisonmert. The affair in 
question occurred onthe night of the 9th 
December 1910, in the village Samandwana 
‘under circumstances discussed in the previous 
judgment of the Chief Court of the 23rd 
Junel9ll, (Criminal Appeal No. 188 of 1911), 
when au appeal by four other meu simi- 
larly sentenced was rejected. The affair was 
only technically one of dacoity and there is 
little doubt that the attempt to make away 
with a buffalo was only a minor incident in 
the case. The gravity of the crime consisted 
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in the fact that a gang of men came by 
night to attack the complainants, Hassun 
and Azam, both of whom were very seriously 
injured. The motive for the crime was 
revenge fora previous dispute about cattle 
theft. The four men previously convicted 
included two of the village Samandwana and 
two of Labra, some three or four miles away 
and the whole trouble was caused by a dis- 
pute between these two villages. The ap- 
pellant, Daim, belonged to the village Basti 
Waryam distant some ten miles or more from 
both the villages primarily concerned. There 
is nothing whatever to indicate that he had 
any connection with the original qaarrel 
between the villagers of Labra and Samand- 
wana and he was asa fact not mentioned as 
one of the offenders in the first report made 
by witness No. 1, Sultan, lambardar of 
Samandwana. His name was, no doubt, added 


. to the list of those mentioned in the first 


reporb'ab a very early stage in the investiga. 
tion, but this was done under circumstances 
of some suspicion. It is quite clear that 
Daim was a young man of some notoriety 
owing to his being the son of a reputed bad 
character named Machia, against whom 
various abortive proceedings had been taken 
before the present affair. 

The District Magistrate has laid stress on 
the buffalo incident in the affair and has 
assumed that the appellant joined io the 
attacking party in consequence of his con- ` 
nection with his father asa notorious re- 
ceiver of stolen cattle (rasagir). Thereissome 
difficulty in accepting this theory.. There 
isno reason why the receiver living a long 
way off should have joined in what we be- 
lieve to have been an act of purely private 
revenge, and in general the recaiver takes 
g»od care not to be too closely connected with 
theactual theft. We should, therefore, question 
the probability of Daim’s joining in the 
attack, though it was possible that he may 
have done so if be really was a desperate 
young man whose assistance would be readily 
called in by any party of men proposing to 
take the law violently into their own hands. 
If, however, he actually did so, it is very re-. 
markable that the limbardar who reported 
the crime should have omitted his name and 
we cannot believe that the omission was due 
to pure forgetfulness where it covered the 
well-known son of a notorious bad character 
like Machia, - 
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The appellant could not be found after he 
was implicated in the course of the Police 
investigation of December 1910. It has 
been previously pointed out by this Court 
that his disappearance raises no sirong pre- 
sumption of guilt. A very young man, as 
Daim was at the time, would naturally think 
it prudent to disappear for a while on hearing 
that he was being implicated, whether guilty 
or nof;as he would know that being Machia’s 
son he might find it difficult to meet a circum- 
stantial story against him evenif entirely 
innocent. During his absence, evidence was 
recorded against him under section 612, 
Oriminal Procedure Code, in the previous 
ease covering conviction of four men by the 
District Magistrate, Mr. Henriques, on the 
llth March 1911. Machia appears to have 
died in March 1912, and on the 7th June 
1912, Daim voluntarily surrendered saying 
that he understood that there was an out- 
standing charge against him. He was then 
convicted by the District Magistrate, Mr. 
Joseph, on the 28th August 1912 but this 
conviction was set aside by the Chief Court 
on the 24th February 1913, (Criminal Appeal 
No. 600 of 1912) ou the ground of serious 
irregularity iu the trial. 


"The responsibility of determining whether 
any fresh trial of the appellant was necessary 
was left with the District Magistrate in 1913, 
and on the view of the case now taken by 
his successor, Mr. Lumsden, we do not say 
that this second trial should not have been 
held. At‘the same time, we think that the 
District Magistrate has attached insufficient 
weight to the omission of Daim’s name from 
the first report, and to the circumstances 
detailed above which go to show that he may 
very well have been implicated without auffi- 
cient cause. The-evidence now produced to 
show that he took a prominent part in the 
attack on the complainants’ witnesses Nos 2 
and 3 is, no doubt, on the face of it, direct 
enough bab it is at the most pure asser. 
tion and itis corroborated by men who “ara 
either directly connected with the complain- 
ants by relationship or who are for the mos: 
part tenants or servants of the complainants 
except possibly witnesses Nos. 9 and 13. We 
do not think that evidence of this kind takas 
the case very far against Daim in particular 
and under all the circumstances of a case of 
some difficulty, we should have been prepared 
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to say that there is such serious doubt 
whether the man was properly implicated to 
begin with that the conviction should not be 
allowed to stand. 


We must, in addition, point out that the 
appellant has not been quite fairly treated 
by the lower Court. In the previous trial 
of 191’, he produced a number of witnesses 
to show: that he was living in the Multan 
District. at the time of the occurrence and 
that he could not possibly have been con- 
cerned in the affair. The District Magis- 
trate (Mr. Joseph) seems to have thoaght 
that all this evidence was false and con- 
cocted, and, by what can only be described 
as a remarkable error of jadgmont; proceed- 
ings were taken against six of Daim'a Wibe 
nesses for perjury before his appeal to this 
Court had been decided on the 24th 
February 1913. We understand that of the 
six defence witnesses tried for parjary two 
were acquitted in the Sessions Court and 
three were acquitted by the Chief Court on 
the 30th July 1913, (Criminal Revision No. 
1113 of 1913), and that the charge against 
the remaining man Godhar has broken down 
in the Magistrate's Court. Daim’s defence 
evidence as previously given may or may 
nob have been fabricated, but at any rate 
the reasons alleged for sapposing that these 
witnesses perjured themselves appear to 
have bean inadequate. The fact that pre. 
ceedings of the kind had bsen already 
taken against his witnesses placed him ina 
position of some difficulty at the second 
trial; and it is not surprisiag that on the 
22nd April 1913, he said that he would not 
produce these witnesses agiin though he 
wished their evidence already taken to be 
cousidered. Men who had been improperly 
proceeded against ‘for perjury would 
naturally be very unwilling witnesses at tho 
second trial and we think that the District 
Magistrate exercised a wrong discretion in 
saying that he could not consider the pre- 
vious defence evidence, unless these men 
were agaia produced in Court, with the very 
strong ‘probability of tbeir being again 
harassed with prosecution for perjury; the 
result isthat there has now been no fair 
consideration of the defence of albi put 
forward by the appellant and that he is not 
himsalf to blame for the omission, We 
o2uld nob possibly have upheld tha appallant’s 
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conviction without again sending the case 
back for re-consideration of the defence as 
put forward in 1912, in the light of the 
subsequent abortive proceedings for perjury. 
Theappellant has been already sufficiently 
harassed-by having to undergo two trials 
and weare not prepared to remand the case 
again for this purpose, considering the very 
substantial doubt which we feel as to the 
value of the prosecution evidence against 
the man. 


On both these grounds, this appeal is 
accepted. Daim’s conviction is set aside and 
we order his acquittal and release. 


M 


Appeal accepted. 


ALLAHABAD HIGH COURT. 
Criminar Revision No. 894 or 1913. 
October 22, 1913. 
Present:—Justice Sir P. C. Banerji, Kt, and 
Mr. Justice Ryves. 
SAILANI—APPLICANT 
versus 


EMPEROR--Orrosirs PARTY. 

Oriminal Procedure Code-(Act V of 1898), ss, 423, 
489— Penal Code (Act XLV of 1860), ss. 34, 114, 804, 323 
-Commitment to Sessions—Accused acquitted under 
section 823, Penal Code—Subsequent commitment to 
Sessions for trial under section 304. 

Two persons, A. and B., were tried for causing 
simple hurtto one C. The case was compounded and 
both the acoused persons were acquitted. Subsequent- 
ly, C. died of the injury inflicted by d.and B. The 
Magistrate committed A. for trial under section 304, 
Indian Penal Code, and discharged B. The Sessions 
Judge, on perusal of the record, directed the com- 
mitment of B. also for trial under section 804, and B. 
was accordingly committed: . 

Held, (1) that there was no legal bar to the trial of 
B. on a charge under section 304, Penal Code; 

(2) that a commitment could only be quashed on a 
point of law, and as no point of law aroge in this case, 
the commitment could not be set aside. 


cant, 
Mr. R. Malcomson, for the Opposite Party. 
JUDGMENT,.—NSailani and Ram Ghulam 
were originally put on their trial for causing 


simple hurt to one Kesri. That case was 
compounded and in consequence both the 
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accused persons were acquitted. Subsequent- 
ly, Kesri died and a post mortem examination 
revealed the fact that his death was due 
to aninjury which he received in the course 
of the assault, made on him by Sailani and 
Ram Ghulam. The Police challaned both 
these persons under section 304, :ndian Penal 
Code, for causing the death of Kesri. The 
Magistrate committed Ram .Ghulam to take 
his trial under section 304, but held that the’ 


injury whieh was eaused by Sailani to the 


back of the head of Kesri did not jn any way 
contribute to his death and that at the 
utmost Sailani could only be convicted of 
causing simple hurt under section 323, Indian 
Penal Code. As he had already been ao- 
quitted on that charge, the learned Magis- 
trate refused to commit him. The learned 
Sessions Judge,on perusal of the record, direct- 
ed that Sailani also should be committed to 
the Sessions for trial under section 304, 
Indian Penal Code, from that order this 
application for revision has been presented 
before us. ib appears to: us. that there is 
no legal bar to the trial of Sailani on a charge 
under section 204, Whether he can be con- 
victed under that section will depend on the 


_ evidence in the case, if ib is proved by that 


evidence that he is as much responsible for : 
the death of Kesri as Ram Ghulam, that is 
to say, if the evidence enables the Court 
toapply either section 34 or section 114, 
Indian Penal Code, to the case. That is purely 
a question of fact to be determined: by the 
Court at the trial. A commitment can be 
set aside only on a point of law. As no 
such point arises in this case, we are unable to 


set aside the order of commitment. The ap- 
plication is, accordingly, rejected. 
Arplication rejected, 
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SALIMULLA BAHADUR €t. SAINADDI SARKAR. 


CALCUTTA HIGH COURT. 
MisogtLANEOUS Crvi Appuau No, 342 or 1911. 
June 11, 1913. 

Present: —Justice Sir Harry Stephen, KT., and 
Mr. Justice Mullick. 

Nawab Sir SALIMULLA BAHADUR 
F AND OTHERS— DECREE-HOLDERS— À PPELLANTS 

versus l 
SAINADDI SARKAR AND OTHERS— 


JUDGMENT- D ERTORS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 17, 
paras. (1) d^ (2)—Emecution of decree— Limitation — 
Application to be allowed to file list of immoveable 
- properties —Permission by Oourt without fixing date 
within whieh to file list—List filed after period of 


limitation— Whether application for execution barred . 


Ly limitation, 

Beforethe period of limitation had arrived, a 
decree-holder applied to the Court under Order XXI, 
rule 17, of the Civil Procedure Code, to be allowed 
to file a list of immoveable properties which he had 
not filed till then. The Court simply made the order 
“permitted.” Subsequently, the list was filed, but 
by that time the period of limitation had already 


, run: 


Held, that the effect of limitation could not be 
excluded in this case under paragraph (2) of rule 17 
of Order XXI, as the application had not been 
amended according to the provisions of paragraph (1), 
because no time was fixed by the Court within 
which the list was to be filed, and that as the law was 
not complied with and as the necessary formalities 
were not carried out within the time prescribed by 
law, the execution proceedings were time-barred. 


Appeal from the order of the District 
Judge of Tipperah, dated the 24th April 
1911, modifying that of the First Subordinate 
Judge ôf that District, dated 21st 
November 1910. 

Babu Surendra Nath Guha, for the Ap- 
pellants. 

Babus Biraj Mohan Mojumdar and Upendra 
Kumar Roy, for the Respondents. 


JUDGMENT.—We have before us an 
appeal against an order of an Appellate 
Court, modifying a decision of the lower 
Court, dated the 21st November 1910, by 
whieh execution proceedings in that Court 
were dismissed. The substantial question 
before us is whether the procesdings in 
execution were barred by limitation. Before 
the period of limitation had arrived, the 
deeree-holder applied tothe Court to be 
allowed to file alist of immoveable pro- 
perties which he had not filed till then. 
The application was one under Order XXI, 
rule 17, of the Civil Procedure Code, on 
which the Court could make an order 
under rule 17. It was open to the Court 
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KANHAI RAM 7, SUKH DEO. 


to reject the application, or to allow the list 
to be filed then and there or within a time 
to be fixed by the Court. The Court, as 
a matter of fact, did none of these thiugs. 
It simply made the order "permitted" whioh 
we must take as, being an order to the 
effect that the list might be filed at any 
time. Subsequently, however, the list was 
filed; but by that time the period of 
limitation had already run. The only way 
in which „the effect of limitation can 
be excluded in this case is under paragraph 
(2) of rule 17 of the Civil Procedure Code ; 
but in this case the application has nob 
been amended according to the provisions 
of subrule (1), because no time was fixed 
by the Court within which the list was 
to be filed. On looking into the facts of 
the case, it appears that this error was 
due tu the fact that the application was 
made within a very short time of the 
expiration of the period of limitation, and 
it was not brought to the notice of the 
Court that there was any question of 
limitation ; and had the list been filed before 
the period of limitation, the present ob. 
jections would not have arisen. We must, 
however, hold that the law was not complied 
with and as the necessary formalities were 
not carried out within the time prescribed 
by law, we must uphold the judgment 
of the Appellate Conrt and dismiss this 
appeal with costs. The hearing fee, two 
gold mohurs. . 


Appeal dismissed. 


ALLAHABAD HIGH. COURT. 
Seconp Civit, Appear No. 1444 or 1912, 
December 5, 1913. 

Present: — Mr. Justice Tudball. 
KANHAI RAM-—PLAISTIFF— APPELLANT 
versus 
SUKH DEO—Derenvant— RESPONDENT, 

Agra Tenancy Act (II of 1901), s. 167—Jurisdiction 
of Civil or Revenue Court—Surt by assignee of rent ‘to 
recover rent—-Provincial Small Cause Courts Act (IX of 
1887), Sch II, Art. 8—Small Cause swit—Second appeal. 

A suit by an assignee of arrears of rent to recover 
the amount is cognizable by a Revenue Court. Such 
ə suit is not in the nature of a Small Cause. A second 
appeal would, therefore, lie in the case. 
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Second appeal from the decision of the 
District Judge of Agra, dated the 7th Sep- 
tember 1912, . 

Mr. Nihal Ohand (for Mr, Benode Behari), 
for the Appellant. 

Mr. Parmeshwor Dayal, for the Respondent. 

JUDGMENT.—This appeal arises out of 
a suit brought to recover arrears of rent from 
a sub-tenant, holding from two occupaucy 
tenants, Saktu and Parana. The facts of the 
ease may be briefly put as follows:—In the 
year 1908, Saktu and Parana distrained upon 
the crops of Sukhdeo (defendant) for the 
rent of that year. Sukhdeo, sub.tenant, 
brought a suit in the Revenue Court to contest 
the validity of the distraint, pleading that 
he had paid the rent. He produced a 
receipt perporting to bear the thumb impres- 
sion of Saktu. The Revenue Court held 
that Parana and Saktu alone were not entitled 
to distrain for the rent as they had a 3rd 
brother Madho who had not joined with them. 
Tt also went on to hold that the receipt was 
a good one. Madho having died, Parana and 
Saktu have now assigned tothe present plaint- 
iff-appellant, Kanhai Ram, their right to re- 
cover the rent of that year, and Kanhai Ram 
has brought the present suit. The defence 
was payment and production of the same re- 
ceipt. The Assistant Collector in the first 
instance beld that the receipt was not 
genuine and decreed the claim. On appeal to 
the District Judge, it was held that the receipt 
was genuine and payment was proved, and 
the suit was dismissed, The plaintiff now 
comes to this Court in second appeal. The 
point now taken is that Saktu alone was 
not entitied to grant a valid receipt as he 
alone was not entitled to collect the rent, and 
as the plaintiff is the assignee of the rights 
of both Saktu and Parana, he is at least 
entitled to recover any sum which is due 
to Parana. A preliminary objection is 
taken on behalf of the respondent that no 
second appeal wil Le, It is urged that 
Saktu and Parana having transferred their 
right to recover the rent due to Kanhai Ram, 
the latter could have brought his suit 
in the Civil Court, and as the claim is for 
less thun Rs. 500, the suit is one of a small 
cause nature, and, therefore, no second appeal 
will lie. Ibt is quite clear that the suit is 
one which could never have been brought in 
the Civil Court at all. Section 167 of the 
Tenancy Act most clearly lays down that 


INDIAN OASES. 


* 


(1914 


no Court other: than a Revenue Court shall 
take cognizance of any dispute or matter 
in respect of which any suit or application 
might be brought or made, that is to say, 
suite and applications of the nature specified 
in the 4th Schedule. Among them, are suits 
for arrears of rent. The suit is purely and 
simply a suit to recover from the defendant 
a sum of money which is alleged to be due 
on account of the rent of his holding, ard if 
is a suit cf the nature contemplated by this 
section. The old rulings quoted which are 
to be found in Autu Singh v. Ajudhia Sahu - 
(1) and Tota Ram v. Hur Kishan (2) have 
no foree whatever in view of the clear 
and specific langnage of the present Act. 

As to the point raised in the appeal 
itself, I may point ont that this litiga- 
tion has been going on since 1908. From 
the very beginning, Sukhdeo has been 
putting forward this receipt bearing thé 
thumb mark of Saktu. Never from that 
time up to the present moment, has it ever 
been alleged that’ Saktu alone was not 
entitled. to recover the rent or to give a valid 
receipt for it on behalf of afamily consisting 
of himself and his brothers. The receipt 
was put forward both in the original suit 
in which the distraint was contested and 
again also in the present suit in the Court of 
first instance and tbe fight has raged wholly 
and solely round the genuineness of the 
document and not on the question of Saktu'a 
power to give a valid receipt. The point, 
if it were inqaired into now, would necessitate 
inquiries into certain questions of fact 
on which it would be necessary to take 
evidence. Among those questions is the 
question whether Saktu and Parana were 
joint or separate and whether Saktu was the 
managing member of the family or not. The 
appellant ought to have raised this point in 
the Courts below, and I cannot allow it 
to be raised now at this late stage of the 
ease, there having been no issue and no 
evidence thereon. The lower Court having 
held the receipt to be valid and genuine, Í 
am bound by the finding of fact. The 
appeal, therefore, fails and is dismissed 
with costs including fees on the higher scale, 

Appeal dismissed, 


(1) 9 A. 249; A. W. N. (1887) 27. 
(2) 7 A. 224; A. W. N. (1884) 347. 
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ADUSUMULLI SURYANARAYANA V, ACCHUTTA POTANNA. 


MADRAS HIGH COURT. 
SecorD Cryin APPEALS Nos. 1205, 1207 AND 
1208 or 1912. ‘ 
October 9, 1913. 7 
Present; —Mr. Justice Sadasiva Aiyar and 
Mr.’ Justice Spencer. 
ADUSUMULLI SURYANARAYANA 
AND OTHERS—APPELLANTS 
LETSUS 


ACOHUTTA POTANNA AND OTHERS — 


RESPONDENTS. 

ÁAgrabramdars--Sw:t to eject tenants— Jurisdiction 
of Civil or Revenue Court— Madras Estates Land Act 
(I of 1908), ss. 3 (2),6 (1), 8—Preswmption—Land 
revenue alone granted—Terms of grant— Evidence — 
Tenants, whether affected — Meaning of "acqwired" in 
exceplion to section 8. 

A suit brought by an agrahramdar to eject tenants 
from the lands granted to him as a sarva inam must be 
brought ina Revenue Court alone, as such an inamdar 
merely holds an “estate” within the meaning of 
section 3 (2! of the Estates Land Act. 

Sadasiva Atyar, J.—No distinction should be made 
between an inamdar, and a zemindar as to the pre- 
sumption to be raised in respect of the kudtvaram 
right in the land of which the inamdar or the zemin- 
dar is the proprietor. 

The presumption ought to be that the zemindar 
or the tnamdar is not owner of the Kudivaram. 


Gullapallt Bhadrayya v. Gullapalli Venkataratnam, ` 


11 Ind. Cas. 545; 10 M. L. T. 54; 21 M L. J. 808; 
Yeddamapudi Lakshmi Narasimha Rar v. Sitaramaswami 
19 Ind. Cas. 410; (1913) M. W. N. 282; 24 M. L. J. 
288; Sri Rajah Venkatanarasimha Appa Row v. Subba 
Reddi, 20 1nd. Cas. 763; 24 M. L. J. 655; Tadikonda 
Buchi Virabhadrayyu v. Sonti Venkanna, 20 Ind. Cas. 
769; (1913) M. W. N. 782; 24 M. L. J. 659, followed. 

Indety China Nagadu v. Potu Konchi Yenkatasub- 
bayya, 8 Ind. Cas. 365; 8 M. L. T. 376; (1910) M. W. 
N. 689; Marapu Tharalu v. "eiukula Neelakantha 
Behara, 80 M. 502; 2 M. L. T, 470, dissented from, 

The same presumption should be raised in order 
to determine the jurisdiction of Civil Courts. 

An inamdar cannot be said to "acquire" the kudiva- 
ram interest in the land within the meaning of the 
exception to section 8 of the Estates Land Act, if the 
tenant either abandons or surrenders the land. 

Badan Chandra Das v. Rajeswari Debya, 20. L. J. 
570; Muktakeshi Dasi v. Palni Behari Singh, 8 C. L. J. 
324; 13 C, W, N. 12; 15 Ind. Cas. 155, referred to. 

Spencer, J.—'The mere use of the words "enjoy the 
produce of the land" in an inam grant does not 
connote anything more than an alienation of the 
revenue. 

Ravji Narayan Mandlik v. Dadaji Bapuji Desai, 1 B. 
523, roferred to. ‘ 

Where there is nothing to show what was granted 
at the ;commencement of a tenancy, ib must be 
presumed to be co-extensive with the duration of the 
tenure of the landlord. 


Yeddamapudt Lakshmi Narasimha Raw v. Sitarama- ` 


swami, 19 Ind, Cas. 440; (1913) M. W. N. 282; 24 M. 
L. J. 288, referred to, 

The presumption is the same whether the grant 
was made by Government or by certain Reddi 
rulers. 


The correct rule to be applied by the Courts in 
India, in construing grants by former Governments, is 
the rnle of English Law as to construction of grants 
to subjeots by the Crown. 

Yaman Janardan v. The Oollector of Thana and the 
Conservator of Forests, 6 B. H. C. R, A, C. J. 191, 
referred to. 
~-The presumption of occupancy rights in the tenants 
in zemindaris was established by a long course of 
decisions before the introduction of the Madras 
Estates Land Act. 


Venkatanarasimha Naidu v. Dandamudi Kota yya, 20 
M. 299; 7 M. L. J. 251, referred to. 

As regards inams and agrahrams, if the agraharamdar 
orinamdar does not own the  kudivaram right, 
they will fall under section 3, clause(2), of the Estates 
Land Act. 


The Estates Land Act has,in this respect, essen- 
tially altered the position as to inams. 

Rajaram Rao v. Sundaram Aiyar, 8 Ind. Cas, 299; 
8 M. L. T. 350; (1910) M. W. N. 566; Marapu Tharalu 
v. Telukula Neelakantha Behara, 30 M. 502; 2 M. L. TT. 
470, dissented from. 


There is no presumption thatan inam grant iq- 
clades both melvaram and kudivaram rights; the 
inamdar is bound to prove his title to eject. 

Indety China Nagadw v. Potu Konchi Venkatasub- 
bayya, 8 Ind. Cas. 365; 8 M. L. T. 376; (1910) M. W 
N. 639, dissented from. 

Srinivasa Chetti v. Nunjunda Ohetti, 4 M. 174, 
Venkatacharlu v. Kandappa, 16 M. 95; Narasimhulu va 
BOTONES. 16 M. L. J. 333; 1 M. L. T. 102, follow. 
ed. 


In the absence of conclusive evidence one way or 
the other, and when neither side is in & position to 
show where the jurisdiction lies, the natural pre- 
sumption, which Courts have recognised about grants 
from the Crown being grants of revenue, comes into 
play and will have the effect of shifting the onus to 
the parby to whom it is disadvantageous. 


Suri Venkata Subbaraya Sastri v. Darappareddi 
Kristnayya, 7 Ind. Cas. 368; 20 M. L. J. 526; Appa Raw 
v. Subbannc,13 M. 60, referred to. 

This principle applies even to minor £nams in an 
agraharam, 

Maddw Yerrayya v. Yadulla Kangali Naidu, 6 Ind. 
Cas. 711; 34 M. 246; 7 M. L.-T. 365; 20 M. L. J. 764, 
and Gullaplli Bhadrayya v. Gullapalli Venkataratnam, 
11 Ind. Cas. 645; 21 M. L.J. 808; 10 M. L. T. 54, 
referred to. 

Where minor inamdars sue to eject tenants they 
must show that they let in the tenants at the 
beginning of their occupation. 


Parvataneni Venkataramiah v. Parvataneni Narayudu, 
17 Ind Cas. 246; 12 M. L. T. 313, followed. 


The word "acquired" used in the exception to section 
8 of tho Estates Land Act, must be construed so ns to 
include cases of surrender or relinquishmont, bui 
that must be read in conjunction with section 6 
clause (1) and section 3 clause (7) so as to apply to 
cases where the land so “acquired” was in the pos. 
session of the tnamdar for ten years, a period 
necessary to extinguish the right of a cultivator to 
claim thatthe land may be given to him for cultiva. 
tion. 
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Second appeals against the decrees of the 
District Court of Kistna at Masulipatam, in 
Appeal Suits Nos. 472, 473 and 474 of 1911, 
preferred against those of the Additional 
District Munsif of Masulipatam, in Original 
Suits Nos, 271, 272 and 275 of 1909 respec- 
tively. ` i 


Mr. L. A. Qorinda Ragava Iyer, for the 


Appellants. 
Mr. V. Ramesam, for the Respondents. 


JUDGMENT. 


SADASIVA ÅIYAR, J.— My learned brother 
has fully dealt with the facts and the points 
of law involved in these second appeals. I 
add a few words in my own language out of 
respect to the strenuous arguments advanced 
by tho appellant's learned Vakil. 

Having regard to the observations inthe cases 
reported as Gullapali: Bhadrayya v. Gullapalli 
Venkatarainam (1) and Yeddamapudt Lakshmi 
Narasimha Row v. Repallà Sitaramaswami (2) 
Sri Rajah Venkatanarasimha Appa Row 
v. Subba Redde (8), Kandada Narasimhacha- 
| ryalu v. Ramubrahmam (4), and Tadékonda 
Buchi Virabhadreyya v. Sonti Venkanna (5) 
and to the judgment in Appeal No. 137 of 1898 
and Second Appeal No. 168 of 1912, 1 think 
ibat no-distinetion should be made between 
an2namdar anda zemindar as to the pre- 
sumption to be raised in respect of the 
kudivaram right in lands of which the inam- 
dar or the zemzndar isthe proprietor. In other 
words, the presumption ought to be that the 
inomdar or the zemindar is not the owner of 
the kudivaram. There are, no doubt, some 
observations in the cases of Indety Ohina 
Nagadu v. Potu Konchi Venkatasubbayya (6) 
and Marapu Tharalu v. Telukula Neelakantha 
Behara (7), which favour the appellants’ con- 
tention. But.the authority of those cases 
“Can no longer be relied on having regard to 

the uniform tendency of the later decisions 
The distinction made in one or two anaes 
between the presumption to bedrawn wherethe 

(1) 11 Ind. Cas. 545; 21 M. L., 803; 10 M. L. T. 54 

2) 19 Ind. Cas. 440; diae ; LW 
9) 0; 24 M. L. J. 288; (1913) M, W. 


(3) 20 Ind. Cas. 753; 24 M. L. J. 655, 
(4) 20 Ind. Cas. 769; 24 M. L. J. 656 (1913) M. W 


Ns 
N. 789. 99; (1913) M. W. 
(6) 8 Ind. Gas, 365; (1910) M. W. 639, 8 M. L. T. 


316. . 
(7) 30 M, 502; 2 M, L. T. 470, 


jurisdiction of the Civil Courts will be ousted 
if the Znamdar is held not to own the kudzva- 
ram, and the presumption to be drawn if no 
Such question of jurisdiction arises in the suit, 
seems to me (with the greatest respect) a 
little too fine and far fetched. 


The other contentions of the appellants 
that an inamdar could acquire the kudzvaram 
through abandonment or surrender by the 
tenant of the holding and that, when he so 
acquires it, the holding ceases to bea part 
of the inam estate, has caused me much 
more anxiety before I could arrive at a deci- 
sion satisfactory to my mind. The exception. 
to section 8 uses the general expression the 
kudivaram interest has been or is acquired 
by the inamdar” Mr. Ramesam’s argu- 
ment is that, as ibis an exception to section _ 
8, the modes of acquisition mentioned in 
the preceding clauses of section 8 ought to 
be looked into to find out what the meaning 
of ‘acquired’ is as used in the exception. 
These preceding clauses speak of acquisition 
by transfer, succession or otherwise. And 
according to the decisions of: the Oaleutta 
High Court on the corresponding section of 
the Bengal lenaney Act, [seo Badan.Ühandra 
Das v. Rajeswari Debya (8) and Muktakeshi 
Dasi v. Pulin Behari Singh (9)], this does 
not include acquisition by mere abandonment 
or surrender. Again, section 6, clause 2 of 
the Estates Land Act ia as follows:— 
“Where land held bya roy with a per- 
manent right of occupancy, is surrendered or 
abandoned or save in the case of falling 
within * * * * * * * the exception 
to section 8, comes into the possession of the 
land-holder." This shows that the exception 
to section 8, which relates to acquisition 
of the kudivaram right byt be land-holder, 
is distinguished from the case where the 
land-holder gets power to deal with the 
land through surrender or abandonment by 
the tenant—in other words, & right got by 
the landlord through surrender or abandon- 
ment of a holding is put under a different 
category from a right to kudivaram acquired 
under the exception fo gection 8. 

As the appellant's possession of some of 
the lands during 8n oecasional year or two 
arose out of surrender and abandonment and 


(8) 2 C. L. J. 670. 
(9) 8 C, L. J 9245 18 C. wW. N, 12; 1 Ind. Cas. 155, 
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‘not alienation or succession derived from the 
tenant, the exception to section 8 cannot be 
relied upon and the contention that those 
lands ceased to be part of the estate, there- 
fore, fails. 

As these suits ought, on the above con- 
clusions, to have been brought in the 
Revenue Court, the plaints in the suits will 
be returned to the plaintiffs to be returned to 
the proper Court. The costs up to date must 
be paid by the appellants to the respondents. 

SPENCER, J.—Seven items of lands are in 
dispute -in these appeals: three are minor 
inams included in an agraharam, and the 
others are ordinary agraharam lands. The 
District Munsif found on the second issue 
that the suit lands were not portions of an 
estate within the meaning of section 3, clause 
2 (d), of the Estates Land Act. He placed 
the burden heavily on the defendants of 
showing that the village in questicn came 
-within the definition and found that they 

had failed to discharge it. 

The District Judge, finding no E of 
&u original grant of both varams and, adopt- 
ing itas a legal presumption that both were 
not granted, found this issue for the defend- 
ants, and dismissed the suits owiug to the 
want of jurisdiction in the District Munsif to 
- dispose of them when the property concerned 
was an estate falling under section 3, clause 2 
(d), of the said Act. 

No deed has been produced to show the 
terms of the original grant. But it appears 
from Exhibits GG aud EE2 that thia agraharam 
was given by a Reddi Rajah to agraharamdar 
of the Ivaturi family and thatit isa sava 
agraharam paying nothing to the Circar. 
The plaintiffs were purchasers from the crigin- 
al grantees. The original grantees were 
Brahmins and the District Judge finds that 
ib wis only in 1846 that one of the agra- 
haramdars became a resident iu the village 
owing to the difficulty of collecting rent at 
a distance 


Mr. Govindaragava Aiyar, for the appel- 
lants, raises three contentions: (1) that the 
original grant was of both kudivaram aud 
melvaram, (2) thatthe subsequent conduct of 
the parties must be traced to a legal origin, 
from which the original grant of both vaxrams 
ean be deduead, and (3) that the plaintiffs 
have acquired the kudivaram right even if 
they did not have it originally, and that by 


the nature of such acquisitions, the excaption 
to section 8 of the Estates Land Act takes 


the case out of the purview of the Act. 


The District Jadge expressed his inability 
to conclude fromthe evidence that both 
varams were granted in the first iustance, 
and, therefore, he fell back on the legal pre- 
sumption that the melvaram only was 
granted. We find no sufficient reasons for 
not accepting the District Judge’s finding on 
questions of fact. After a careful considera- 
tion of his judgment anda comparison of 
the conclusions drawn by him with the evi- 
dence on which they are basad, we are not 
able to discover any mis-statement of facts of 
any importanes or any misconstruction of 
documents. The pros. and cons. of every 
argument have been considered by him with 
reference to the evidence on record in para- 
graphs 6 to 12 of his judgment, and we 
cannot see that the conclusions he comes to 
at the end are unreasonable or unsupported 
by evidence. On the first point for the ap- 
pellants, great stress has been laid on the 
language in Exhibit EH’. This purports 
to be a deed of gift confirming a prior grant 
of the egrakaram in favour of a member of 
the Ivaturi family. It contains a clause 
permitting the grantes “to go on getting the 
lands cultivated extensively and to enjoy 
the produce thereof from generation to 
generation.” It, is a question whether this 
clause affected or was intended to affect the 
rights of the cultivating tenants. Tho 
District Judge declined to draw any conclua 
sive inference from the words so used. He 
remarks that similar words might be used if 
the rights of melvuram alone were granted. 
He alludes tothe fact of which he finds 
clear traces that the village was inhabited 
and cultivated at the time when the earliest 
grant came into existence and that the 
soap-nut trees were the special perquisite of 
the agraharamdars. We do not think that 
the grant is so expressed as to leave no 
doubt that the intention of the donor was 
to deal with the righta in the soil. 


The expression to enjoy the produce of the 
land’ appears to be not uncommon in grants 
of nams, aud a similar expression has been 
interpreted in kavj Narayan Mandlk v. 
Dadaji Bapuji Desai (10) as meaning only 


(10) 1 B. 523. 
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an alienation of theland revenue. In Second 
Appeals Nos. 705 to 714 of 1909 (unreported), 
the expression  'to geb cultivated and 
enjoy’ was interpreted by the District Judge 
as implying that the grant was one of both 
varams and his finding was accepted, bat in 
that case there were other reasons for oon- 
sidering that the lands were uncultivated 
previously. Here there is nothing to show 
that the suit lands were not cultivated previ- 
ously, although there is some ground for 
thinking that the  agraharim contained a 
considerable portioa of unoccupied and waste 
landa atone time. In Rajyav. Balkrishna 
Gangadhar (11), it was assumed in a case 
where the sunad was nob produced that the 
graut was one of the Royal share of revenue, 
and it was observed that, if owing to autiquity 
there was no evidence of the commencement 
of a tenancy, it might be presumed to ba c»- 
extensive with the duration of the tenare of 
the landlord. In Yeddamapudi Lakshmi 
Narasimha Row y. Sitaramaswami (2), a pre- 
sumption was raised that the Goverament 
did uotintend to deal with the rights of 
the occupants when they made the grants, 
the syoís in that case being tenants of a 
mokhasa iu a semindari. The presumption 
is the same whether the grant of the nam 
was by Government or by a zemindar. So 
the fact, that the grant in this case was 
made by certain Reddi rulers of that part 
of the country will make no difference. 


In Vaman Janardan v. The Collector of 
Thana and the Conservator of Forests (12), the 
rule of English Law as to the coustrustion of 
grants to subjects by the Crown was held to 
be the correct rule to be applied by the 
Courts in India in construing grants by 
former governments. In'that case, words to 
the effect that the grantees were to enjoy 
the nam grant of the village hereditarily 
without disturbance were held not to operate 
as an alienation of the soil of the village. The 
head-note in the Secretary of State for India 
v. Ikurti Subarayadu (13) is quoted to show 
that a grant of land could not be split up 
into a grant of melvaram and a grant of 
kudivaram without words in the document 
to that effect, but the decision ia one dealing 


(11) 29 B. 415; 7 Bom. U. R. 439. 

(12) 6 B. H. C. R. (A. C. J.) 191. 

(13) 23 M. L. J. 728; 16 Ind. Cas. 18; (1912) M. W. 
N. 807; 12 M. L. T. 266. 


with a case of achaka inam and applying 
section 4 of the Pensions Act, 1871. It, 
cannot be taken as restricting the Court from 
putting the proper construction on the doca- 
ments filed in the present.case. 

On the second contention, the District 
Maunsif finds as a conclusion of fact on the 
evidence that all the dafendants had only 
recent possession of the suit items, that the 
items coneerued in Second Appeal No. 1207 
were subject to changes in tenants, that ona 
of them was home-farm in Faslz 1305, that 
two were waste fora time, and that thera 
was variation in rentin respect of one. He 
also found: that the tenant of the 2nams 
concerned in Second Appeal No. 1208 was 
ejected in 1888 and that it was home- 
farm land in Fasli 1325. The Distrieb 
Judge also refers to the change in holdings 
evidenced by the amarakam accounts, to 
mortgages and sales of the .land not merely 
of the melvaram share in the land, to grants | 
of nams by the agrahiramdars, : to cassa of 
eviction, to conditions in the khats under 
which the tenants agreed to quit at the 
end of their tenancy, and to high prices 
at the sales of land. On the other hand, he 
finds that the agraharamdars were non-resi- 
dent Brahmins not to be found in the village 
till 1846, and the District Munsif finds that 
many of the old cowles contained no 
Stipulation to quit (vide Exhibit XIII series). 
In fact, the finding of both the Courts is 
that these tenants obtained possession of 
the suit lands recently and that some of 
them had been in the possession of some 
other tenants and some were allowed to be 
waste. 

In Gullapali Bhadrayya v. Guilapalli Ven- 
kataratnam (1), failure on the part of ryots 
to prove permanent occupation of their 
predecessors, the fact ofother ryofs having 
no proved connection with the defendants 
cultivating in a few stray years, admis- 
sions by ryots of other znamdar's kudivaram 
right, past admissions by a holder of a 
portion of the plaintiff's znam of his 
right to eject, and want of uniformity ia the 
rents were facts considered and held to be 
insuffieient in the circumstances of thab case 
to prove a right to eject. 

In cases of change of possession, the pre. 


` sumption applied in Oheekati Zemindar v. 


Ranasooru Dhora (14) must be applied to this 
(14) 23 M. 318, 
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case, viz, that when new occupants are ad. 
mitted to the enjoyment of waste or abau- 


doned land, the intention is that they should . 


enjoy on the same’ terms as those under 
which the prior occupants held; unless this 
presumption is rebutted by proving that the 
usual condition of things did nob prevail in 
the particular estate or that particular 
contracts were made with the tenants, 

Courts have now to be guided by the 
rules in sections 6 and 8 of the Madras 
"Estates acd Act, which embody the 
presumptions formerly recognised in reported 
decisions. Itis not- the commencement of 
possession of the present tenants that is so 
important as the commencement of the 
tenancy, and neither the District Mansif nor 
the District Judge has been able to find 
the origin of the tenancy in each case. If in 
these second appeals we had a finding that 


the tenancy originated in leases containing - 


‘definite terms that the ‘tenants concerned in 
this litigation should vacate atthe end of 
‘their term, the position might be very dif. 
fereut. 

Our attention has been called to some evi- 
dence of recent occupation and the terms of 
the khats in recent years are in favour of 
such a finding. But there is no finding by 
the District Judge that the defendants are 
tenants.at-will or tenants from year to year. 
He says in paragraph 16: “All that this 
evidence shows is that defendants came into 
possession ofthe suit lands very recently 
and not as they alleged from time im- 
memorial. Bat itis also clear that the lands 
had been continuously under the occupation 
of tenants with an occasional break for baniar 
and in some casesa year of cultivation by 
the plaintiff as kametim. Therefore, it is 
certain that these lands are s:77 lands and not 
kamatam lands and, therefore, occupaucy 
right exists in them.” The evidence being 
- inconclusive, the Districh Judge finally gave 
effect to the legal presumption that there was 
no grant of kudzvaram to the agraharamdars. 


The presumption of. occupancy rights in, 


the tenants in zemindaris has been established 
by a long course of decisions before the intro- 
duction of the Madras Hatates Land.Act. Iu 
this connection, it is sufficient to refer to 
Venkatanarasimha Natdu v. Dandanudi 
Kotayya (15), as the Land Estates Act has 


(15) 20 M. 293; 7 M, L. J. 251. 


now introduced a statutory presumption in 


favour of zemindar’s tenants. 


As regards agraharams and whole Znams, 
which, if the egraharamdur or inamdar does 
nob own ths kudzvaram, will now fall under 
section 3, clause 2 (d), of that Act, three of 
the most recent desisions dealing with agra- 
harams in the Kistna District are reported, 
Sri Rajah Venkatanarasimha Appa Row v. 


Subba Reddi (3), Narasimhacharyallu v. 
Ramubrahmam (4), Tadikonda Buchi Vira. 
bhadrayya v. Sonti Venkanna (5). The 


appellants rely on the decisions of Raja. 
ram Rao v. Sundaram Atyar (16) and in 
Second Appeal No. 551 of 1908 (unreported), 
Marapu Tharalu v. Telukula Neelakantha 
Behara (7) and Tadikonda Buchi Tira. 
bhadrayya v.- Sont Venkanna (5) as being 
in their favour, In Marapu Tharalu v. 
Telukuia Neelakantha Behara (7), it was 
held that the presumption in favour of 
zemindart tenants could not be extended 
to the case of znamdars, whose position 
materially differed from that of zemzndars. 
The learned Judges who decided that case, 
Boddam and Wallis, JJ., stated reservedly 
that asthe case then stood they were not 
prepared necessarily to apply the same 
presumption to persons becoming tenants to 
incmdars. The Estates Land Act must be 
taken to have altered the position as regards 
whole nams also and with all deference to 
the opinion of those learned Judges we think 


that this decision can, therefore, no longer, 


be taken as an authority for the general 
proposition that there is a presumption that 
the tenants of zxamdars have no occupancy 
rights. In Indety Ohina Nagadu v. Potu 
Konchi Venkatasubbayya (6), an observation 
occurs that there is no presumption that an 
inam was granted to a person “not owning 
the kudivaram, whatever may be said as to 
there being a presumption that the inam 
was only a grantof the land revenue. The 
onus was placed on the defendant to show 
that the village came within section 2, clause 
2 (d), of the Act. In Appeal No. 137 of 
1608 (unreported) the Court declared that 
there was no presumption that an inamdar 
was the owner of both  kudivaram and 
melvaram rights in the mam, In this res- 
pect, the decision of Srinivasa Ohetti v. 


4 


(16) 8 Ind. Cas. 299; (1910) M. W. N. 566; 8 M. L. 
TT. 250. 
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Nunjunda | Oheit (17) was followed. That 


ease related to a mittadar, and it was held 


that he must prove that he had kudivaram 
as well as melvaram before he could treat 
the tenancy ag one from year to year, In 
Venkatacharlu v. Kandappa (18), in an 
ejectment suit, the burden was thrown on 
the mamar of proving that under the terms 
of his tenancy he had a right to eject his 
tenant. In Narasimhulu v. Narasimhulu (19), 
the principle was recognised with reference 
to section (13) (¢) G2) of Act III of 1895 
and the preamble to Madras Act VIIT of 
1869 that nams are prima facie to be taken 
as assignments of the melvaram right only. 
For the purposes of that Act, the above 
mentioned section contains a special proviso 
‘reserving the jurisdiction of Civil Courts over 
suits for the recovery of the land itself. 


In Kandudu Narasimhacharyallu v, Ramubroh- 
mam (4), 9 presumption was said to arise that 
an agroharamdar, who obtained his nam 
from the Nuzvid Zemimdar, had only the melva- 
ram rights. In Sri Rajah Venkatanarasimha 
Appa Row v. Subba Reddi (3), in the absence 
of evidence that the inam grant ivcluded the 
kudivaram or that the ‘trnamdar was himself 
the owner of the kudivaram at the time the 
inam was granted, it was held that an agra- 
haram village was an estate within the mean- 
ing of section 3 of the Estates Land Act, The 
learned Judges observed that a Brahmin was 
not likely to have been a cultivating tenant, 


an observation which applies to the present- 


case, The decision of Tadtkonda Buchs 
Virabhadrayya v. Sonti Venkanna (5) related 
to asarva ograharam granted by a Nuzvid 
Zemindar and treated as lakhtraj at the settle- 
ment and excluded from the Zemindar? and af- 
terwards enfranchised at the Inam Settlement. 
On the facts of that case, both the Courts 
eame to a concurrent finding that kudivaram 
and melvaram rights had always belonged 
to the ograharamdars and their predecessors- 
in-title. The judgment admits the difficulty 
arising from the onus falling on different 
parties for different purposes. We feel no 
doubt that the burden of proving that the 
Court has no jurisdiction to try the suit will 
fallon the party which seeks to oust the 
Court’s jurisdiction, but where, inthe absence 


(17) 4 M. 174. 
(18) 15 M. 9. 
(19) 16 AL. L. J. 893; 1 M. L. T. 102. 


of conclusive evidence one way or the other, 
neither side is in a position to show where 
the jurisdiction lies, the natural presumption 
which Courts have recognised about grants 
from the Crown being grants of revenue only, 
comes into play and will have the effect 
of shifting the onus to the party to whom it 
is disadvantageous. In Suri Venkata Sub- 
baraya Sastri v. Darappareddi Kristnaiya (20), 
the onus was placed on the plaintiff in a suit 
for ejecbment by an txamdar to prove his. 
title to eject. In that caso; the defendants’ 
(vendors) came into possession on condition 
of paying the arrears. In Appa Rau v. 
Subbanna (21), the presumption laid down 
by a course of decisions was stated to be 
that a patiadir or ryot in a mita was 
entitled to continue in possession so long as 
he regularly paid rent and had a saleable 
interest.. In Second Appeal No. 561 of 1908 
(unreported), a presumption was raised, where 
the occupancy right was not found, that the 
tenancy was from year to year, but it does 
not appear from the judgment what was the 
nature of the holding. These three as well 
as the three decisions reported in the 
24 Madras Law Journal are all cases 
from the Kistna District. Each of these 
authorities must be considered in the 
light of the facts and findings of the 
particular case, Second Appeal No. 168 of 1912 
(unreported) was a case of a Darmilla nam 
(or inam granted by zemindar after Perma- 
nent Settlement), which was held to be part 
of an estate, and it followed therefrom that 
the Civil Courts had no jurisdiction under 
the Estates Land Act. This, apparently, 
was a ase falling under section 3, 
clause 2 (e). 

In Rajaram Rao v. Sundaram Adyar (16), 
there is only a finding by the Subordinate 
Judge of Tanjore that the Tanjore Palace 
listabe had ceased to be an estate within the 
meaning of the Act, 

As regards minor znams in the agraharam, 
it is argued that as between the minor 
inamdar aud the tenant, none of the presump- 
tions either in the Estates Land Act or 
otherwise apply. But we are clearly of `’ 
opinion that the agraharamdar could not 
have granted more than what he had to give, 
and, therefore, if he did not possess the kudi- 


(20) 7 Ind. Cas, 358; 20.M. L.W, 526. 
(21) 18 M. 60. 
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varam, it follows that the minor tnamdar algo 
did not have it. This is pointed out in 
Maddu Yerrayya v. Yadulla Kangati Natdu(22), 


in these words: '" If the plaintiffs’ nam were | 


in a zemindart, they could not be ia a better 
position as regards the right to eject the 
defendant than the zemindar who created 
the znam." Similar observations oecur in 
Second Appeals Nos. 705 to 714 of 1909 to the 
effect that an znamdar stands in no better 
position than the zeninlar if the inam is 
carved out of the zemzndar’s interest; also in 
Gullapall: Bhadrayya v. Gullapalli Venkatrat- 
nam (1). The position in this suit of the 
tenants under the minor znamdars appears 
to be stronger than that of the other tenants 
of the agranaramdars, and the inamdar must 
show that he let in -the defendants as 
tenants at the beginning of their occupation 
[vide Parvatanent Venkotaramiah v. Parvata- 
nent Narayudu (28)]. On the whole, we con- 
sider that the view taken by the District 
Judge of the legal presumptions arising in 
this case is correct. 

On the third contention, that the plaintiffs 
have acquired the kudzvaram right in these 
lands ib was held in Ganpatrav Trimbak 
Patwardhan v. Gtnesh Bait Bhat (24), that 
a saranjamdar or mambar might acquire 
occupancy rights by cultivating unoccupied 
land himself or througb tenants. This 
principle corresponds to the statutory pro- 
vision inthe exception to section 8. We are 
not prepared to accept the appellant’s con- 
tention that section 6 (2) of the Jüstates 
Land Act was intended only toapply to 
zemindars; nor am l disposed to place a 
narrow interpretation on the word ‘acquired’ 
in the exception to section 8 so asto exclude 
acquisition by surrender or abandonment, 
The second clause of section 6 simply ex- 
cludes that form of acquisition in whole nam 
villages for the purposes of that particular 
clause. In my opinion, this exception must 
be read with section 6, clause l, where the 
word ‘acquired’ occurs again, and with section 
'8 (7) which gives ten years for a land to be 
permanently uncultivated or let without 
occupansy rights as the limitation period 
which must elapse before rights can be 


(22) 6 Ind. Cas. 711; 20 M. L. J. 764; 84 M. 246; 7- 


. M. L. T. 365, 


(23) 17 Ind. Cas. 246; 12 M. L. T. 313. 
(24) 10 B. 112. 
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thus ‘acquired’ by the land-holder, An 
tnamdar apparently may acquire kudivaram 
rights by transfer, succession or otherwise, 
e. g, by purchase ab any time, but a zemin- 
dar's acquisition by such methods is subject 
to the restrictions contained in clauses 1 to 4 
of section 8. It does not appear from the 
findings on the facts of this case that the 
plaintiffs have thus acquired the kudivaram 
right in any particular holding concerned in 
these suits. The presumption, therefore, is 
that laid down in Oheekati Zemindar v. 
Ranasooru Dhora (14), that new occupants 
of waste or abandoned holdings enjoy on the 
same terms as those undsr which prior occa- 
pants held. 
The result will ba as stated in my learaed 

brotker’s judgment. 
Plaints veturne it, 


CALCUTTA HIGH COURT. : 
RE&aunag Orvin APPEAL No. 271 or 1910. 
June 2, 1918. 

Present: —Justice Sir Harry Stephen, KT., and 
Mr. Justice Mullick. 
Ranee HEMANTA KUMARI DEBI 
AND OTHERS— PLAINTIFFS —APPELLANTS 
versus 
Maharaja JAGINDRA NATH ROY 


BAHADUR —DezrgNDANT— RESPONDENT, 

Taluq—Separation from estate—Order by Sudder 
Dewani Adalat in 1805—Order not carried out for 
variety of cawses— Commissioner refusing application 


for separation in 1854—Taluqdar’s application in 1906 


—Board of Revenue ordering separation—Suit by ` 
zemindar Order of Board, whether ultra vires— 
Assessment of sadar jama, whether according to legal 
method—Jurisdiction of Board of Revenue —Jurisdiction 
of Civil GCowrt— Regulation VIII of 17983, s. 6— 
Regulation I of 1798, s. 10— Regulation I of 1801), ss. 
8 and 14. 

By a judgment of the Sudder Dewani Adalat, dated 
August 14, 1805, it was ordered under Regulation VIII 
of 1793, and Regulation I of 1801, that a certain 
taluk should be separated from an estate and that the 
Collector should deduct the jama of the taluq from 
that ofthe zemindart. Fora variety of causes, this 
order was not carried out. The Commissioner, on 
April 5, 1854, refused an application that the talug 
may be carved out on à jama. In March 1906, tho 
taluqdar applied to have his talug separated and to 
have the jama assessed and the Board of Revenue 
ordered,on April 16, 1909, that separation should 
take place at a certain sadar jama. The zemindar 
then brought the present suit, praying for a declaration 
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that the talug could not be separated from his zemin. 
dari, that the Board's order of April 16, 1909, was ultra 
vires and that in assessing’the sadar jama the Board 

did not follow the method described in Regulation I 
of 1793, section 10, and Regulation I of 1801, section 
8. The suit was dismissed by the first Court: 

Held, that the original application for the separa- 
bion of the talug from the zemindari was not disposed 
of in 1854; that the proceedings commerced in 1906 
were in order as the talugdar adduced reasons for not 
having put forward his claim to separation between 
1854 and 1906; that the Board of Revenue acted 
within jurisdiction in assessing the sadar jama of the 
‘separated talug at a sum which was arrived at accord. 
ing to the method prescribed by law; that the Board 
had jurisdiction to adjudicate on the details, and that 
the Court had no jurisdiction to interfere with the 
decision of the Board. 

' Appeal from the decree of the third Sub. 
ordinate Judge of Mymensingh, dated March 
24th, 1910. | 

Dr. Rash Behary Ghosh, Babus Kishori Lal 
Sarkar, Jogesh Ohandra Roy, Debendra Nath 
Bagchi, Priya Sankar Maiumdar, Bepin Be- 
hary Ghose, Bidhu Bhushan Ganguly aud 
Ramani Mohan Ohatterjee, for the Appellants. 

Mr. 8. P. Sinha, Babus Dwarka Nath 
Chuckerbutty, Rama Kanta Bhattucherjee and 
Jotindra Nath Lahiri, for the Respondent. 


JUDGMENT.—This appeal arises out of 
a suit in which the plaintiff seeks relief in 
respect of an order passed by the Revenue 
Board cf Eastern Bengal and Assam relating 
to a matter that was commenced about one 
bundred and ten years ago. There is no dis- 
pute as to the facts of this case which are 
chiefly decrees and other official acts. They 
have been very fully seb out, though from 
rather a different point of view than that 
from which we must consider them, hy this 
' Court in March 1890, and those which: we 
more particularly have to deal with have 
been clearly and correctly related by the 
Officiating Collector of Mymensingh in his 
order of the Sth April 1903. It will, there- 
fore, be enough for us to mention the facts 
cf the case, cnly so far they affect the two 
points that have been raised before us. 
They are as follows. By a judgment of the 
Sudder Dewani Adalat, dated the 14th of 
August 1805, it was ordered under Regula- 
tion VIIL of 1793 and Regulation I of 1801, 


that a Zalug known as Tarof Balasuti Digor- 


should be separated from an estate known as 
Fergana Pakburia, and that the Collector 
should deduct the jama of the talug from that 
of the zemindar?. For a variety of causes, 
this order was not carried out; among them 
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were a dispute tothe title of the éalug,a 
partition of the parent zemzndarz, a suit for 
the assessment of revenue in respect of char 
lande, and apparently some resumption pro- 
ceedings. With these we are not immediate- 
ly corcerned; but they terminate with an 
order of the Commissioner of Decca, dated 
the 25th April 1854, by which an application 
that the talug may be carved out ona named 
jama, was refused. The effect of this order 
is the first question we have to decide, and 
we need not, therefore, consider it more fully 
at present. After ib was made, the question 
of the separation of the falug was nob brought 
forward again till 1906. This delay is ex- 
plained, whether or not it is justified, by the 
fact that the claim for enhancement of the 
rentofcertain dependent falugs, which affected 
the asseta of the zemindart, was not finally 
decided till 1879; that till 1882 the falugdar 
was an irfant, that in 1882 the zemindar 
brought asuit for the enhancement of the 
rent of the talug, which was not finally de- 
cided till 1294, and that from 1894 to 1906, 
other litigation was on foot between the 
present parties. Under these circumstances, 
the talugdar applied in March 1906 to have 
his talug separated and to have the iama 
assessed. And after the matter has been 
considered by the Collector of Mymensingh 
and the Commissioner of Dacca, the Board 
of Revenue eventually ordered on the 16ta 
April 1£09,that separation should take place, 
ab a sadar jama of Rs. 17,460 odd. The 
zemindar, then, brougbt the present suit, in 
which he prays for declaration (1) that Taluq 
Balasuti cannot be separated from his zemin- 
dari, and that the Board's order of the 16th 
April 1909 is wlira vires; and (2) that if it 
can be so separated, it cannot be separated at 
the jama named, unless that jama is assessed 
according to law, which he says it has nct 
been. - The plaintiff originally prayed fora 
declaration that the falug had become a de- 
pendent £alug; but this point was not pressed 
before us. The suit was dismissed in the 
Court below and the plaintiff now appeals. 

Two points have, as we have said, been 
argued before, us. 


They are that the Board of Revenue acted 
without jurisdiction (1) in making an order 
in 1906, when the only application on which 
it could have been made was finally disposed 
of in 1854, in assessing the jama at a sum 
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which has not been arrived at according to 
the method described in Regulation 1 of 1793, 
section LO and Regulation I of 1801, section 8. 

As regards the first point, 16 is not dis- 
puted that the falugdar of Tulug Balasuti, the 
predecessor-in-interest of the defendant, made 
an application for the separation of the talug 
from Pakhuria in accordance with the Regu- 
lations that apply to the case and especially 
within tbe period of limitation provided 
for such application by section 14 of Raga. 
lation 1 of 1801, namely, within one year of 
the date of that Regulation. The question 
is, was that application finally disposed of 
in 1854? Bacause if it was, it was nob opea 
to the defendant to make a new application, 
on account of the period of limitation we 
have just mentioned, and, consequently, the 
order of the Board was made without juris. 
diction. To decide this we must consider 
the circumstancss under which the order 
eame to be male. Tho matter was cm- 
meneed by a petition of the 19th February 
1853, by Jadab Chandra Sarma Roy, who was 
then entitled,to the £alug. In this, he recites 
fhe order of the Sadar Dewani Adalat of 
1805 for assessment and separation of the 
talug, the purchase of a four-annas share of 


Pakhuria by Government, an order of the 


27th December 1839, by the Commissioner 
that the order of the Sadar Dewani Adalat 
should be executed at the time of the parti- 
tion of the zemzndar? that was then procsed- 
ing, and a subsequent order of the 27th July 
1849, that the separation should ba postponed 
till the decision of enhancement suits relating 
to all the żalugs in the perganah then pending 


in tbe civil Court, and of a suit for assess-. 


ment of revenue brought by (Government in 
respect of some char lands and also until the 
completion of au inquiry whether certain 
mahal lands had been improperly kept patit: 
and concludes by praying that the talug 
might be separated on a specified jama. 
The applieation was opposed by the Ool- 
lector of Rajshahaye, acting as the Court of 
Wards on behalf of the zemzndari, on the 
ground that separation should not take place 
till pending suits were decided. On this, the 
Collector of Mymensingh ordered that the 
is . . -,* = 
application of the petitioner for separation 
be rejected, thatthe suit be struck off, and 
the papers ve kept on the file as disposed of.” 
The grounds for this order are that though 
the zemindar raised an objection ás to limita- 
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tion, separation could not take place unless 
the suits for enhanesment were disposed of 
and the lands kept pz£i£ inquired into; ib was, 
therefore, only necessary to consider whether 
the orders of the Commissioner to this 
effect had been carried out. Also suits for 
enhancement were still pending? Oa the 
matter coming before the Commissioner of 
Dacca, he found no reason to interfere with 
the Collector’s order aud, therefore, ordered 
that the application of the petitioner be 
rejected.” We find it impossible to regard 


‘these two orders as a final adjudication on 


the original application for separation, The 
original petition sets out the reasons’ for 
which the final execution of the order of 
forty-eight years before had been recently 
delayed; the orders do not concern themselves 
with any other matters, which except a 
point of limitation are not decided, and on 
which it seems that the application could 
not have been dismissed. [bis true that the 
Collecior’s order is that the application be 
rejected aud the suit struck off, which is in 
terms a final decree. The Commissioner's 
order, however, is only that the application of 
the petitioner be rejected, language which 
is as consistent with a postponement of tha 
main matter as it is with a final adjudication. 
The orders in question hava twice attracted 
the notice of superior Courts, This Court, in 
dealing with the lást enhancement suit in 
1890 says:— The talugdar in 1853 made 
andther attempt to get separation, bat the 
Collector finding that some suits were still 
pending before the Special Commissioner ra- 
jected the application” andthe order was 
upheld by the Commissioner. The Privy 
Council in the same suit say that the pro- 
ceedings were carried on till 1854, “when 
they came to an end, not in consequence of 
the right of the predecessor-in-titla of the 
respondent (the í£alugJar) to a separation 
being disputed, but because of the interven- 
tion of the Government." This seams to 
show conclusively that the rights of the 
taluglar were not finally adjudicated on, 
because they were not disputed, The inter- 
vention of the Government, represented in 
this matter by the Court of Wards, could 
not determine the talugdar’s rights, though 
ib might have the effect of inducing him to 
abandon them, and we cannot consider that 
their Lordships meant more than that he 
had in fact abandoned them, which at 
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that time might well be supposed. to bə the 
case. i 

We bold, therefore, that the original 
application was nob disposed of in 1854; 
and as the only period of limitation 
applicable. is that contained in sestion 14 
of Regulation I of 1801 that we have 
already noticed, the proceedings com- 
menced in 1906, seem to have been in order. 
Had the talugqdar slept on his right for fifty 
years, the Court would possibly be prepared 


to assume that he had abandoned rights . 


which he had not tried to enforce, and not to 
allow him to enforce them against a man who 
might have had good reason to suppose that 
they were abandoned. In the present case, 
however, the éalugdar has, as we have indi- 
cated, adduced reasons for not having put 
forward nis claim to separation between 1854 
and 1906; and we cannot consider that the 
present appellant had any cause to suppose 
that he had abandoned anything. The order 
that the respondent sought to enforce in 
1906, was then more than a hundred years 
old, but it had been followed by nearly a 
century of litigation between the parties to 
this suit and their predecessors. This brings 
us to the second point that we have to con- 
sider which is, as we have said, whether the 
Board has acted without jurisdiction in assess- 
ing the jama of the separated talug at a sum 
which has not been arrived according to the 
method prescribed by law. The law in ques- 
-tion is contained in section 10 of Regulation 
I of 1798, and sestoin 8 of Regulation I of 
1801; the latter of which is practically a 
repetition and amplification of the former. 
Its chief provisions as far as we are concern- 
ed are as follows: “The assessment upon the 
portion of the estate to be separated shall 
bear the same proportion to its actual pro- 
duce as the fixed assessment upon the whole 
estate may bear to its actual produce.” Actual 
produce is the net annual rent or other 
produce receivable by the proprietor: it is to 
be ascertained from patwart accounts, and if 
they are not to be trusted, then from any 
separate accounts there may be of the zemin- 
dart and the mahal for three years past, 
provided that ‘the officer concerned “shall 
adopt every authorised measure to obtain the 
most accurate accounts procurable,” and see 
that the accounts from which he computes net 
produce are sufficiently accurate to prevent 
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any :risk to Government. The first point, 
that arises on these enactments, is that the 
description of actual prodaes does not specify 
the time of the production of the prodace in 
question. Actual produce, of coursa, means 
produca that has been or is being realised: 
but in the present ease, are the Board to look 
to the produce at the time of the original 
application in 1802, or of the final order in 
1909, or at any time!between these bwo dates? 
The question is a simple one, though the 
answer is not obvious. It has to be decided 
on first impression but itis one which the 
Board of Revenue has jurisdiction to decide, 
They have decided that the time to be looked 
to is, as we understand, either 1802 or 1806, at 
both of which dates the actual produce of the 
taluq seems to have been the same; this may, 
in fact, be a wrong decision but that fact alone 
gives u3 no jurisdiction to interfere in the 
matter, as we are considering only whether 
the Board acted within its jurisdiction in 
arriving at it. And we hold that it did. 
It then remains for us to consider whether 
the Board arrived at the amount of Rs, 17,460 
in the mode’ prescribed by the Regulation. 
The method they followed is very clearly 
desoribed in the order of the Board of Revenue 
of the 23rd March 1909, and we see no reason 
to doubt that the surmises therein contained 
as to the course of business between the 
Collector and Board before and after 1808, 


are as nearly an accurate account of what - 


happened as it is now possible to get. 
Exhibit F,an account of the rent of the 
ialug, which appears to have been sent by 
the Collector to the Board, was not before 
‘the Board at the time the order of 1949 
was made; but as its contents only go to 
strengthen the conclasion arrived at, this 
is of no immediate importance. In this 
view of the facts of the case, the p»rtwart 
papers and separated accounts of the talug 
and the present estate were not to be had, 
but the Board considers that the figure of 
Rs. 17,460, which, represented as Rs. 14,006 
(sicca), was one of the amounts suggested 
to the Board as the possible assessment of 
the £alug, was originally derived from 
village papers. This conclusion is again 
one which, after hearing the arguments 
addressed tous on the subject, we see no 
reason for doubting. And if itis accapted 
we consider that the Board has, in the 
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words of the Regulation, “adopted every 
authorised measure to obtain the most 
accurate accounts possible" and that if there 
is any inaccuracy in them, itis not likely 
to cause any loss to the Government. The 
method followed by the Board was, therefore, 
accordivg to law, and the conclusion they 
arrived at, lay within the bounds of their 
jurisdiction. It is argued before us that 
the Board have not made a proper allow- 
ance in respect of  vassad, which jis 
represented to us as a, liability of the 
talugdar. On the other hand, it is re- 
presented as an exemption merely. It is 
also said that the Board have not made 
proper allowance in respect of amounts 
payable for the Police. These matters, 
however, are details on which the Board 
certainly had jurisdiction to adjudicate, and 
on which we have none to interfere with 
their decision. 

We hold, therefore, that the Board acted 
within their jurisdiction throughout this 
matter. Consequently, the appeal fails and 
is dismissed with costa. 

Appeal dismissed. 


ALLAHABAD HIGH COURT, 
Seconp Civi, Appear No, 78 or 1913. 
November 18, 1913. 

Present: —Mr. Justice Hyves and 
Mr. Justice Piggott. 

RANG LAL—DEFENDANT— APPELLANT 
TOTSUS 
ANNU LAL AND OTHERS —PELAINTIFES — 


RESPONDENTS. 

Succession Certificate Act (VII of 1889), s. 4— 
Certificate obtained in respect of debt— Assignment of 
debi—Right of assignee to sue, 

A Hindu widow, who alone was entitled to recover 
a debt due to her husband, obtained a Succession Cer- 
tificate in respect of the debt. Subsequently, she 
assigned her right to recover the debt to a third 
person and at the same time handed over the Succes- 
sion Certificate which she had obtained in respect of 
it to the assignee: 

Held, (1) that the assignee was entitled to sue for 
the recovery of the debt; < 

(2! that section 4 of the Succession Certificate 
Act did not bar the suit. 

Kwiwppasami v. Pichu, 15 M, 419; 2 M, L. J. 116, 
distinguished. 

Allahdad Khan v. Sant Ram, 17 Ind. Cas. 486; 10 A. 
L. J. 506; 35 A. 74, nob approved. 

Durga Kunwar v. Matrumal, 19 Ind. Cas. 138; 11 A. 
L. J. 817; 36 A. 311, followed, 
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The, Succession Certificate Act does not take away 
from the holder of a Succession Certificate any right 
of transfer he might possess in respect of the corpus 
of the debt: nor does the Act require that any such 
transfer should necessarily be followed by a revoca- 
tion of the Succession Certificate already granted 
and the collection of the fresh fees upon the grant of 
a Second one in favour of the transferee. 


Second appeal from the decision of the 
District Judge of Mainpuri, dated the 22nd 
August 1912. 

Dr. S, O. Banerji, for the Appellant. 

The Hon'ble Mr. Moti Lal Nehru, for the 
Respondents. 

JUDGMENT,—This appeal arises out of 
a suit for saleon a mortgage. The facts are 
as follows:— 

On the 21st February 1898, Megh Nath, 
as manager of a joint Hindu family, exeented 
a mortgage of 3 biswas odd in Mauza Bhojpur 
in favour of Mehin Lal and Duli Ram, who 
advanced Rs. 600 each on security of the 
said property. Both mortgagees are dead. 
Plaintiffs Nos. 1 to 4 are the surviving 
members of the joint family of which 
Mehin Lal was the head. Dali Ram died 
leaving, surviving him, an adopted son, 
Gulab. Gulab died leaving a widow Musime 
mat Bichitra Kuar as sole heir. She ape 
plied for aud obtained a Succession Certi- 
ficate under Act VII of 1889, enabling her 
to realise the amount due to Gulab under the 
mortgage. This debt was the only one 
specified in the certificate; and it is to be 
noted that Musammat Bichitra Kuar alone 
was entitled to it. She, however, assigned 
her mortgagee rights to three persons and 
at the same time gave them the certificate 
she had received. These three persons are 
plaintiffs Nos.5 to 7. The defendants are 
Megh Nath, his sov, Rang Lal, and a minor 
grandson. Musammat Bichitra Kuar was 
also cited as a pro forma defendant. 


Rang Lal alone defended the suit, The 
only part of the defence that need now be 
relates to Musammat Bichitra 
Kuar's alleged incapacity to assign the mort- 
gagee rights of Duli Ram. This incapacity 
was based solely on the allegation that Gslab 
was not the adopted son of Dali Ram, 

Both the lower Courts have found against 
the defendant on this point and have decreed 
the suit. 

The only point pressed in this appeal be- 
fore us is that section 4 of the Succession 
Certificate Act is a bar to plaintiffs Nos, 5 
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to 7 obtaining a decree, because they had 
not obtained a certificate under that Act. 

This line of defence was not taken in the 
written statement: but in.disposing of the 
issue as to whether Musammat Bichitra Kuar 
was Duli Ram's heir, the frst Court held 
that as she had obtained a Succession Certifi- 
cate “in respect of Duli Ham's share in the 
mortgage in suit, apart from any thing else, 
it entitled her to recover the debt from the 
defendant,....sccseccecee ees I hold that in the 
first -place it is proved that Galab was the 
adopted sonof Dali Ram, and secondly, the 
Succession Oertificate filed by the plaintiffs 
(Nos. 5 io 7) in favour of their vendor is a 
sufficient authority for them to maintain the 
anit.’ As both these findings were attacked 
in appeal to the Court below, the appellant 
is entitled in second appeal toraise the ques. 
tion whether the Succession Certificate Act 
prevents plaintiffs Nos. 9 to 7 from obtaining 
a decree. Two cases have been cited in sup- 
port of the appeal, Karuppasamz v. Pichu 
(1) Allahadad Khan v. Sant Ram (2). In 
the first case, the head-note runs:— 

“One Suppamal lent a sum of money to 
the defendant and died, leaving an adopted 
gon, who assigned the debt to the plaintiff. 
Neither the plaintiff nor his assignor obtained 
a certificate under Act VIL of 1889. The 
plaintiff now sued to recover the amount of 
the assigned debt: Held, that the plaintiff 
was not entitled to recover, no certificate 
- having been obtained under Act VII of 1889." 
In the present case, a certificate under the 
Act had been obtained by the assignor, and 
it was produced by the assignee plaintiff This 
fact distinguishes the Madras case. 


In the second oase, one Bahadur Khan, 
the mortgagee, died leaving a number of 
heirs. Of these, one, Farzand Ali, 
obtained a Succession Certificate for the 
collection of the mortgage-debt due to 
Bahadur Khan. Farzand Ali. subsequently 
assigned the mortgage-debt to Sant Ram 
together with his right to sue for the 
same, and made overto the assignee the 
Suacession Certificate which he had obtained. 
Sant Ram brought a suit on the strength 
of that assignment for eaforcement of the 
mortgage. A Divisional Bench of this 
Court held that the suit was not maintainable. 


0) 15 M. 419; 2 M. L. J. 116. 
(2) 17 Ind, Cas. 486; 10 A. L, J. 506, 35 A. 74. 
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In this case also the facts are different 
from the present case. There one heir out 
of several obtained a certificate to collect 
a debi due to all the heirs. This certificate 
gave him a personal right to sue; and 
such a right is expressly declared to be 
incapable of transfer. [Section 6 (e) of 
Act 1V- of 1882]. Besides, Farzand Ali 
was only entitled to part of the mortgage; 
he could not, therefore, assign the whole 
mortgage-debt. The actual decision of the 
case thn does not help the appellant. 
There are, however, certain observations of 
the learned Judges in their jadgment 
which do support his contention. They say: 
"The Act does not, in so many words, say 
that the certificate must ba one in favour 
of the plaintiff but we think that that is 
the meaning of the provision. The declared 
object of the Act is to facilitate the 
collection of debts on successions and to 
afford protection to parties paying debts 
to the representatives of deceased persons. 
Section 16 of the Act protects a debtor of 
a deceased person, who pays a debt in 
good faith to the person to whom the 
certificate was granted. An assignee of the 
person to whom the certificate was granted 
does not appear to come within the section. 
From this, it would appear that the person 
to sue for the debt is the person to whom 
the certificate was granted.” 

With all respect tothe learned Judges 
concerned, we think thab in these remarks 
they went beyond what was necessary for 
the decision of the particular case before 
them, and we are unable to concur in the 
line of reasoning adopted. They had before 
them a plaintiff with a defective title: he was - 
suing to collect the whole of a certain mort- 
gage-debt on the strength of a transfer 
from the owner of a part only of the mort- 
gagee rights. He claimed that this defect 
was cured by the fact that his transferor 
had received a certificate for the collecticn 
ot the entire debt: the learned Judges rightly 
point out that section 16 of the Succession 
Uertificate Act (VII of 1889) protects 
a debtor who makes a payment to the holder 
of a Succession Certificate, but contains no 
provision extending such protection to a 
transferee from such holder. We have also 
ventured to point out that the right to sue 
for the entire debt conferred by a Succession 
Certificate is a personal right which is not 
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transferable apart from the ownership of 
the debt itself. These considerations are 
quite sufficient to justify the decision in 
the reported case. Inthe case now before 
us, however, we must hold on the findings 
arrived atin the Court below that Musammat 
Bichitra Kuar was the owner of the entire 
mortgage-debt, and she had aright of transfer 
in respect of this ownership, [vide Durga 
Kunwar v. Matrumal(8) |. The facts of that case 
were very much on all fours whith those 
now before us, and it is curious to note that 
the right of the trausferee from the widow 
to maintain a suit was there affirmed with- 
out any question being raiséd as to a 
Suscesston Certificate having bean obtained 
either by the widow or by her transferee. 
The present case is a much stronger one. 
The only point taken before us is that the suit 
is barred, as regards the plaintiffs Nos. 5 to 
7. by the provisions of section 4 of Act 
1889, because they are unable to produce 
a Succession Certificate for the collection 
of their share of the mortgage debt. The 
answer is that they have produced such a 
certificate, duly granted to Musammat 
Bichitra Kuar, and made over to them 
by that lady where she transferred to them 
what she had a perfect right to transfer 
tíz, her ownership in respect of a share 
of the debt itself. We areat least doubt- 
ful whether these plaintiffs could legally 


have obtained a Succession Certificate in 


theirown names. They certainly could not 
have done so without first obtaining an 
order for the cancellation of the cartificate 
already granted to Musammat Bichitra 
Kuar. We donot believe that the Legisla- 
ture in enacting Act VIL of 1889 
intended either to take away from the 
holder of a Succession Certificate any right 
of transfer -he might possess in respect 
of the corpus of the debt itself, or to 
require that any such transfer should 
necessarily be followed by a revocation 
of the Succession Certificate already granted 
and the collection of fresh fees upon the 
grant of a second one in favour of the trans- 
feree. 

We hold, therefore, that this suit is main- 
tainable as it. stands and we dismiss this 
appeal with costs which will include fees in 
this Court on the higher soale. 


Appeal dismissed, 
(3) 19 Ind. Cas. 188; 35 A. 311; 11 A. L, J. 317. 
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MADRAS HIGH COURT. 
APPEAL AGAINST APPRLLATE Orper No, 43 or 
1912. 
December 16, 1913. 
Present; —Mr. Justice Sadasiva Aiyar and 
- Mr Justice Spencer. 
BAVUDDIN SAHIB —JopaMENT-DEBTOR — 
APPELLANT 
versus 


ARUNACHALLA MUDALI—Dsgares- 


HOLDER— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 87 
—Aitaehmenit before judgment —Application for arrest 
of judgment.debtor upon decree —Dismissal in default — 
Attachment not dissolved. 

Order XXI, rule 57, of the Code of Civil Procedure, 
1908, applies only to attachment in "execution 
of a decree.” Where, therefore, a plaintiff attaches 
property of the judgment-debtor before judgment, 
and, after obtaining the decree, applies for his arrest, 
but allows the application to be dismissed for default, 
the attachment is not thereby dissolved but continues 


` effective. 


Where a decree holder applies in another exe. 
cution petition to be allowed to share rateably in 
the proceeds of the sale of the property attached 
by him before judgment, but which is proposed to be 
brought to sale by another decree-holder, who had 
also attached it in execution of his decree, it cannot 
be said that the decree-holder has converted the 
attachment before judgment into an attachment in 
execution. 


Ganesh Chandra Adak'v. Banwari Lal Roy, 14 Ind, 
Cas. 345; 16 C. L. J. 86; 16 C. W. N. 1097, referred to. 

Appeal against the order of the District 
Court of North Arcot, in Appeal Suit No. 294 
of 1911, dated the 22ad December 1911, 
preferred against that of the District Munsif 
of Tirapatur, dated the 8th August 1911, 
in Civil Miscellaneous Petition No. 237 of 
1911 in Original Execution Petition No. 174 
of 1911, in Original Suit No. 431 of 1901. 

Mr. U. 9. Ventatichariar, for the Appel- 
lant. 

Mr. P. R. Ganapathi Atyer, for the Re. 
spondent. 

JUDGMENT.—We agree with the lower 
Courts that the attachment before judgment 


-did not cease to exist because the decree- 


holder (among his numerous execution peti- 
tions) applied once for arrest of the judg- 
ment-debtor and that application was dig- 
missed for default. 

We think that Order XXI, rule 57, of the 
Civil Procadure Code, makes an attachment 
cease on the dismissal of an execution appli- 
cation only if that attachment had been made 
“in execution of” the decree and not when it 
had been made before judgment in view toa 
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possible execution of a decree which might 
probably be passed thereafter. 

The other contention of the appellant, 
namely, that by the petitioners having 
applied in another execution petition to be 
allowed to share rateably in the proceeds of 
the cale of these properties, if they were 
brought to sale by another decree-holder, 
who had also attached them in execation of 
his decree, the present decree-holder con- 
verted the attachment before judgment into 
an attachment in execution, is als» not 
sustainable. Such conversion can take place 
only if the decree-holder applies for sale of 
the properties in executioa of his own deoree. 
Whether such conversion will take place 
even in such a case may be questioned 
on the authority of Ganesh Ohandra Adak v. 
Banwari Lal Roy (1), but it is unnecessary 
to devide that question for the purpose of 
this case. 

The third contention that by the decree: 
holder's conduct he must be deemed to have 
abandoned all rights under the attachment 
before the judgment is, again, not support- 
ed by anything on the record. 

The view of the lower Court, therefore, 
that no fresh attachment is necessary to 
entitle the decree-holder to bring the pro- 
perties to sale in execution is correct, and we 
dismiss the appeal with costs. 

Apreal dismissed. 


(1) 14 Ind. Cas. 345; 16 C. L. J. 86; [16 0. W. N. 
1097. 





CALCUTTA HIGH COURT. 
MISCELLANEOUS Civit, APPEAL No, 319 or 
1913. 

January 2, 1914. 

‘Present: —Justice Sir Herbert Carndaff, Kt., 
` and Mr. Justice Richardson. 
THOMAS CUNLIFF TWEEDIE—RECEIVER 

— APPELLANT 
VETSUS 


POKEA KHATUN—Reasponpest. 

Appeal—-Receiver—Remuneration— Order increasing 
remuneration, whether appealable—Civil Procedure 
Code (Act V of 1908), O. XL, rr. 3, cl. (d), 2, 
O. XLIII, v. 1, cl. (s). 

A Court fixed the amount of remuneration to 
be paid to a Receiver. Subsequently, on the repre- 
sentation of the Receiver, the amount of the remu- 
neration was raised: 

Held, that the second order must be taken to have 
been made under Order XL,rule 2, and not under 
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clause (d) of rule 1 of the Order, and that, therefore, 
it was not appealable under Order XLIIT, rule 1, 


clause (s). 

Appeal from the order of the Sab-Judge 
of Backergunge, dated June 18th, 1913. 

Babus Provash Ohondra Mitter and Ambzka 
Pada Ohowdhury, for the Appellant. 

Moulvi A. K. Fazlal Huq, for the Respond- 
ent, < 

JUDGMENT. 

Carnpurr, J.—This appeal and the Rule 
connected with it are directed against an order 
of the Subordinate Judge of Backergunze, 
allowing the Receiver, appointed during the 
pendency of a suil to enforce a mortgage, the 
sum of Rs. 1,288 as remuneration in respect 
of his management of the mortgaged property 
being 123 annas of the Hatonria Estate, in 
the months of Asin to Pous, 1319 B. S. The 
facts are peculiar and may be thus briefly 
stated. 

In the first instance, the Subordinate Judge 
refused to appoint any Receiver. Against 
this refusal, an appeal was preferred to this 
Court, and it succeeded. Brett and 
Chapman, dJ., held that the mortgagees 
were entitled to havea Receiver appointed, 
and they went on, in their judgment asreported 
Eastern Mortgage and Agenry Oo., Ld. v. Rakkea 
Khatun (1), to express the opinion that the 
appellant and petitioner before us, Mr. 
Tweedie, “would be a suitable selection” 
and “should be appointed.” They might, 


. perhaps, have madethe appointment them- 


selves on the strength of the provisions of 
section 107 (2) of the Code of Civil Pro- 
cedure; but, in my view, they did not do so. 
The case was sent back to the Subordinate 
Judge, who (as I think was intended) made 
the appointment under Order XL, rule 1, of 
the Code by issuing his writ of the 30th 


` September 1912, to Mr. Tweedie. 


Order XL, rule 2, provides fhat the Court 
may, by general or special order, fix the 
amount to be paid as remuneration for the 
services. of the Receiver appointed by it 
under rule 1, and this the Subordinate Judge 
did by embodying in his writ the direction 
that "out of his collections he (the Receiver) 
would get 12% per cent. only of the amounts 
he actually collected for his remuneration, 
including scsts of collection (and) exclud- 
ing costs of litigation, if any, in connection 
therewith.” Regarding. this direction no 


(1) 17 Ind. Cas. 202; 16 C. W. N. 997 at pp. 1000, 
1001, : i 
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complaint has been made by either party. 
But what is now attacked is a subsequent 
order in modification of it passed in the fol- 
lowing circumstances. 

A common manager of theentire Hatonria 
estate had been appointed under the Bengal 
Tenancy Act, 1885, aud owing to this 
' appointment together with certain orders 
which had to be cancelled by this Court as 
improper and erroneous, Mr. Tweedie was 
obstructed in his collection of the rents and 
profits, with the result that, through no fault 
of his own, he seems to have been able to 
collect, during the period under consideration 
only Rs. 1,047, while the common manager 
succeeded in collecting Rs. 24,695. Mr. 
Tweedie thereupon represented, when sub- 
mitting his accounts, that he ought, in the 
circumstances, to be allowed, not only 123 
per cent, on the collections actualiy made by 
himself, as contemplated by the writ of the 
30th September 1912, but also 125 per cant. 
on the collections improperly made by the 
common manager in respect of the mortgaged 
19i-annas share of the estate. 
that he had throughout been maintaining a 
large establishment, and that; he would be 
considerably out cf packet if he were allowed 
& percentage on his own collections alone. The 
learned Subordinate Judge, sympathising with 
him, came to the conclusion that some modi- 


fication of the writ of the 30th September. 


1912 was called for, and, after careful con- 
sideration of all thefacts, by bis order of the 
18th June, allowed Mr. Tweedie. 12; per cent. 
on bis own collections (¢.e., Rs. 131) plus 
6 per cent. on those of the common manager 
2.¢., Re. 1,157 or Rs. 1,288 in all. 


This is the order which Mr. Tweedie now 
assails and asks us to interfere with on the 
ground that it is not sufficiently favourable to 
.him inasmuch as it will leave him still a 
loser. Assuming, though not committing 
myself to the admission, that Mr. Tweedie 
was justified in incurring so much  expeudi: 
ture, I should say that his case is rather a 
hard one;-bat even then I am at a loss to 
discover any means of helping him. He is, 
I fear, enter apices juris. If we were to hold 
that the Sabordinate Judge had no jurisdic. 
tion to modify by his order of the 18th June 
the direction contained in his writ of the 
30th September preceding, we should only 
frustrate the effort he made in Mr, T woedie's 
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favour. For the order of the 18th June 
would have to go; the directions as to ree 
muneration of the 30th September made 
obviously under Order XI, rule 2, which are 
non-appealable aud have, in fact, not been 
challenged by either side, would be restorad 
unniodified; and under thoss diractions, Mr. 
Tweedie would, so far as I can see, be entitled 
to only 124 per cent. ou the collections actually 
made by him, 2. e, to Rs. 181, instead of 
Rs, 1,288.- On the other hand, we could not 
hold that the order of the 18th June was made 
with jurisdiction without holding that it was 
made under Order XL, rule 2; for I cannot 
yield to the contention that an order fixing 
the amount of remuneration can be taken out 
of rale 2, and brought within rule 1 (d) 
because it involves "the application and dis- 
posal of the rents and profits.” Clearly, it is 
only out of these that such remuneration is 
ordinarily, if not invariably, provided. That 
being so, no appeal would lie. And there 
would be no case for revision, since it would, 
in my opinion, be impossible to declare that 
the Court below acted illegally cr with 
material irregularity in the matter, I feel, 
then, that tne most I cau say is that I hope 
that, now that Mr. Tweedie is firmly in the 
saddie as Receiver and the best season for 
collecting the rents and profits is bsfore him, 
he will shortly be able to make ample collec- 
tions and recoup himself for any loss that he 
may have sustained so far, besides securing 
adequate remuneration for the future, 

In the result, I would dismiss the appeal 
and discharge the Rule; but I would leave the 
parties to bear their own costs in respect of 
both. 

Ri0aARDSON, J.— Order XL governs the 
appointmet of Receivers aud other incidental 
matters. Under clause (s) of rule 1 of 
Order XLIII, an appeal is allowed from 
orders made under rule 1 and rule 4 of 
Order XL but no appeal is allowed in reapeot 
of orders. made under rule 2 which is as 
follows: — 

"The Court may, by general or spacial 
order, fix the amount to be paid as remuuera- 
tion for the services of the Receiver.” 


For the mortgagees-raspondents, itis argued 
in the first placa that the order in question is 
in the nature of a special order under rula 2, 
that no appeal lies, ani thas whether the order 
be precisely the order which we should 
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ourselves have made or not, the Sabordinate 
Judge exercised his discretion jadicially and 
wasguilty of no impropriety or illegality which 
would justify our interference in revision, 
I agree that this affords a good answer to the 
appeal and the Rule. The contention that 
the order in question is an order under 
clause (d) of rule 1 of Order XL, conferring 
on the Receiver a power as to the application 
and disposal of the rents and profits of the 
properties in his hands and is, therefore, 
appealable cannot be entertained. The 
existence of the separate rule 2 goes far to 
negative this contention: and ib would be 
abaurd to suppose that an appeal lies when 
remuneration is to be paid from rents and 
profits and that no appeal lies when it is to 
be paid from some other source. The sugges- 
tion again that the Receiver having been 
appointed in pursuance of the order of this 
Court, this Court is the proper Court to deal 
with such matters as the Receiver's remunera- 
tion will not bear examination. When 28 
receiver i8 appointed by or by the direction of 
a Court of Appeal iu. interlocutory proceed- 
ings in 2n original suit pending in à Subordi- 
nate Court, the result for the purpose in view 
is the same as if the order passed on appeal 
had been passed of its own accord, by the 
latter Court. The Subordinate Court is bound 
to carry out tha directions of the Ap- 
pellate Court so far as they extend but in 
all other respects its powers remain intact. 
When the appeal is disposed of, the farther 
conduet of the proceedings subject to the 
‘orders passed on appeal is restored to the 
Subordinate Court. The parties must then 
look to that Court as "the Court" empowered 
to act under Order XL, subject, of course, to 
ány rights which. the parties may have to 
bring any further question which may arise 
before the Appellate Court. In the present 
case, this Court made no directions .as to the 
Receiver’s remuneration to fetter the discre- 
tion of the Subordinate Judge. 

If the merits were open io us, there might 
be- a question whether the Receiver acted 
properly in appointing a larga establish- 
ment before he obtained possession under the 
order of this Court dated 3rd January 1913. 
But the merits are not open to us and it is 
sufficient to say that in the circumstances we 
have uc power to interfere in appeal or in 
revision. 
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[ agree that the appeal should be dismiss- 
ed and the Rule discharged without costs. 


Appeal dismissed; Rule discharged. 


CALCUTTA HIGH COURT. 
REGULAR CIVIL Appeat No. 234 or 1898. 
July 13, 1900. 
Present; —Sir Francis Maclean, Kr., Chief 
Justice, Mr. Justiee Banerjee. and 
Mr. Justice Hariagton. 
GURU DAS KUNDU CHOWDHRY 
AND OTHERS—PLAINTIFF8—APPELLANTS 
versus 


Tug SECRETARY of STATE ror INDIA 


in COUNCIL —OerosirE Parry. 
~ Land Acquisition Act (I of 1894), s. 23, cl. (4) 
— Market-value —Back and frontage — landa — Land 
taken for sewage works—TVhether compensation can 
be given for injurious affection— Public body acquiring 
land for one purpose, whether can use it for another. 

Ax average of the prices realised at previous sales 
of land in the more or less immediate neighbourhood 
of a particular pieco of land, must not be regarded as 
an absolutely reliable test in coming to a conclusion 
as to its true market-value, though the average 
affords some guide to the Coart. 

In land acquisition cases, it is difficult to lay down 
any hard and fast rule as to what is the relative pro- 
portion of value as between back land and frontage 
land, but it is at least reasonable in seeking to fix that 
proportion to bear in mind how far the land stands 


-back from the road. 


Where part of a person's land is taken for a 
sewage dept, the close proximity’ of the dept» to 
ihe other adjoining land ofthe person would de- 
preciate its value, and compensation may be awarded 
for damage to be sustained by reason of the other 
land being injuriously affected. 

Esser v. Acton Local Board, 14 A. 0.153; 58 L. 
J. Q. B. 594; 61 L. T. 1; 38 W. R, 209; 53 J. P. 756, 
followed. 

Per Maclean, C.J. (Quare); —Whether a public body, 


which has acquired land under the Land Acquisition ' 


Act for one specific purpose, can subsequently 
abandon that purpose, and use the land so acquired, 
for some other purposes for which it was nob 
acquired, 


Per Banerjee, J.— The announcement of the pur- 


pose that land is taken for sewer works must in- 
juriously affect the value of such land. 

The law does not make the rent realised from the 
land the sole basis for determining the market-value 
of the land. The market-value of any land should 
be determined not necessarily according to its present 
disposition, but laid out in the most lucrative and 
advantageous way in which the owner can dispose 
of it. ` 


ar 
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Premchand Burral v. Collector of Calcutta, 2 O. 
103 and In the matter of the Land Acquisition Act 
X of 1870, Munji Khetsey, 15 B. 279, referred to. 


Appeal from the deeree of the District Judge 
of 24-Pergasahs, dated the 17th May 1898. 

Mr. Allen, Babus Baidya Nath Dut and 
Monmohun Dutt, for the Appellants. 

Babus Ram Churn Mitra (Senior Govern- 
ment Pleader) and Srish Ohunder Ohowdhry, 
(Junior Government Pleader), for the Re- 
spondent, 

JUDGMENT. 

MacrgAN, C. J.—This is a land acquisition 
ease in which the claimant is the appellant. 
The Collector awarded him, including the 
fifteen per cent. statutory allowances, a sum 
of Rs, 24,783-6.4. The District Judge con- 
firmed the view of the Collector: and ordered 
the presént appellant to pay the costs of 
the proceedings before bim. Hence the 
* present appeal, 

The claimant appeals on three different 
matters. First, he ‘says that the sum 
awarded for the land actually taken is 
insufficient, having regard- to its true 
market-value ; secondly, he contends that, 
as.the Municipality have only taken a 
portion of his land, and intend to use 
the portion they have so taken for the 
purpose of erecting thereon a sewage dis- 
charge depot, his adjoining lands will be 
injuriously affected, and he claims com- 
pensation for such injurious affection : thirdly, 
and lastly, he says he is entitled to com- 
pensation for severance, I will deal with 
the three points in the order in which [ 
have mentioned them. 

As tothe market-value of the land, I 
do not propose to again lay down the 
principles upon which cases of this. class 
proceed.—I[ had occasion, in a previous 
Land Acquisition ease, my judgment* in 
which for some reason or other has been 
included in the present paper-book, and 
which is dated the 18th of June 1897, 
to go fally into the principles apon which 


this Court acts in these matters, principles. 


which have not been disputed before us tbo- 
day, and I need not repeat what I then said. 

The land in this ease is sibuated in a 
locality more or less familiar to most of 
us. 
tha whole some three bighas and seven 

*See Amrita Lal Barack v. Secretary of State, 22 Ind. 
Cas. 78— Ed, 


It is a plotof land aggregating in. 
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cottahs, or thereabouts, and it lies about 
200 feet tothe west of the Russapugla 
Road, which is a continuation of the 
Chowringhee Road, and connected with it 
by a basti road of some fifteen feet iu 
width. The Russapugla Road is admittedly 
a wide street, with a wide foot-path on 
each side, and is a very important 
thoroughfare. The land claimed is partially 
bounded , on the south by a road known as 


- the Pepulpatti Road which is also a wide 


* 


and important thoroughfare. The Manici- 
pality have taken a narrow strip of land 
running for nearly three hundred feet from 
the Pepulpatti Road uptothe land upon 
which they propose to erect their sewage 
depot, and which land roughly is about 
two hundred feet square. The claimant 
is also the owner of all the land bounded 
on the'south by the Pepulpatti Road from 
Russapugla Road to Bidyapara Road on 
the west, aud this includes a Bazi at 
the corner of Russa and Pepulpatti Roads 
and known as Porabazar. The situation 
of the land in question is not very far 
from the Lower Circular Road which bounds 
the maidan on the south, and is in 
reasonable propinquity to the hospitals and 
other pucca buildings shown upon Exhibit 20. 


T have stated generally the situation of 
the land: ib is accurately shown on the 
various plans proved in the case. The 
claimant urges that here isa plot of land 
with access to two good roads, that ib is 
a valuable site—a site, which, having regard 
to the manner in which Oalcutta is ex- 
tending in that direction, is likely to ba 
required, in no very long time, for the erection 
of pucca buildings, for residential purposes. 
At ‘present, admittedly, it 1s "bust? land, 
and I will accept the view of the Manici- 
pality that it is occupied at present by a 
poor aud low class of people. That being 
the situation of the land, the question is, 
what is its true market-valae P I will 
deal first with the question of the frontage 
land. We have had presented to us,as is 
usual in these cases, an average of the 
prices realised at previous sales of laud in 
the more or less immediate neighbourhood, 
but, for the reasons | have pointed ont in 
the judgment I have referred to, averages 
at the best must not be regarded as 
absolutely reliable tests. We have been 
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referred to a  serles of sales in the 
neighbourhood, sales mainly of land with 
frontages on the Pepulpatti Road, but lying 
in to the west of the Bidyapara Road— 
these sales show an avarage price of Rs. 700 
per cotiah, 

These prices afford some guide to us, 
and the learned Vakil who appears for the 
Municipality has done his best to reduce the 
average of Rs. 700 per coítah by. deleting 
each of the cases in the list before us. He 
has gone 80 far as to say thas only one of the 
instances, the one in which the value is pnt 
at Rs. 615 a cottah, ought to be accepied—I 
am not disposed to accept this view. 

The learned District Judge has put the 
value of the frontage land taken—I am 
speaking now only of the frontage land —at 
Rs.'600 2 e:£ah, and he has reducad it from 
Rs. 700 to Rs. 600 par coftan, b2e1u33 he 
says that there is a great distinction between 
the land on the western side of Bidyapara 
Road and thaton the eastern side, by reason 
of the circumstanee that the land on the 
western side has been greatly improvei by 
the erection of pucca buildings upon ib, 
whereas the land on the eastern side still 
remains bustes land. I scarcely think that 
the materials are sufficient to warrant this 
somewhat arbitrary reduction, and, upon the 
evidence before us, I think Rs. 700 per cottah 
for the land of the Pepulpatti Road is a fair 
and reasonable value to place upon this 
- frontage land. 

I now pass from the frantage land to the back 
land which aggregates about thrae bighas five 
cottahs aud fifteen ehzttacks. The District Judge 
has valued that at half the value he placai 
upon the frontage land, that is to say, ab 
Rs. 300 per cot?ah, Itis difienlt to lay down 
in these cases any hard and fast rule as to 
whatis the relative proportion of valae as 
between the back land and the frontage land, 
bub it is at least reasonable in seeking to fix 
that proportion to bear in mind how far the 
land stands back from theroad. Here the 
land has the advantage of baing near two 
important roads, and, upon the best consider- 
ation I am able to give to the matter, T am 
not disposed to quarrel with the view of the 
Court below that, seeing the distance from 
these roads, one-half of the value of the 
frontage land, would be a fair value for the 
back laud. This would be Rs. 350 par 
cottakh. Ido not think that the Manicipality 
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can reasonably quarrel with this conclusion, 
especially having regard to the instance 
upon which they rely, the instance shown in 
Exhibit 3 and which relates to the plot of 
land numbered 5 in Exhibit 23, which 
fetched Rs. 500 a coffah for the back land 
whilst the front land fetched Rs. 1,200 a 
cottah. No doubt, in that instanca, the back 
land was only thirty feet from the road, 
whilst, in the present case, the distance from 
the roads,—but there are two roads—is 200 
and 288 feet. For this back land, adopting 
the view of the lower Court that the value 
should ba placed at one half that of the 
frontage land, the valas must ba placed at 


` Rs. 350 per cottah. 


Now I come tothe question of injurious 
affection, and [ think I am doing no injustice 
to the argument of the learned senior Govern: 
ment Pleader, when I say—ha will correct 
me if! am wrong,—that although there is a 
slight distinction in the language of the 
English Land Clauses Act in the section 
relating to ihjurious affection as compared 
with the langaage of section 23, sub-section 4, 
of the Land Acquisition Act .of this soantry, 
he felt that he could not euccessfully contend, 
aga matter of law, that the principle laid 
down in the case of Essex v. doton Local 
Board (1) and other similar eases in tne 
Courts of England, was not applicable to the 
case now before us. ‘In my opinion, that 
principle is applicable; otherwise, it would b» 
dificult to see to what class of cises section 
%3 of the Land Acquisition Act oaa properly 
apply. 

Upon this parë of the case, I am uafor- © 
tunately unable to appreciate or follow tha 
reasoning of the learned Judge in the Court 
bslow, nor has any attemps baan mada by 
the learned Government Pleader to sa dp rb 
the view of the lew as laid dowa by ths 
learned District Judge. D. 

That being.so, the question is, what ought 
the claimant to recsive in respect of this 
injurious affection? 


It is not, L admit, a very easy matter upon 
which to arrive ata conclusion, especially 
upon the evidence as it stands in the present 
case. The evidencs of the principal witness 
called by the claimant, speaking as an expart, 
is to the effect that ths cl»ss proximity of this 


(1) (1889) 14 A. C. 153; 58 L. J. Q. B. 52i 
6l L. T. 1; 38 W. R. 202 ; 53 J. P. 756. 
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sewage depot to the other adjoining land of 
the claimant would depreciate its value by 
about fifly per cent. There can be no reason- 
able doubt that to put down a depot of thia 
Glass in the very heart of a thickly populated 
busiee, must injuriously affect the value of 
the adjoining land. 

Mr. Stevens, who was called for -the 
claimant, alsoas an expert witness, has put 
the depreciation in value at thirty-three per 
cent.; and I do not find that these estimates 
are challenged by the evidence on the other 
side—I am, however, bound to say that the 
view pnt forward by these two witnesses 
strikes meas highly exaggerated. That a 
depot of this nature is calculated to prove 
exceedingly offensive to tbose who are living 
in the vicinity must be reasonably clear and 
there is force in the contention of the appel- 
lants that the propinquity of such a depot is 
likely to have a most injurious effect on the 
bazar to which I have referred. 

The appellant may fairly say that the 
value of this land, as future building land 
for a good class of residential character, — 
and pucca-houses have already been built on 
the western side of the Bidyapara road,— 
would be most seriously affected by the 
existence of this depot in the very heart of 
his land. 


This, I think, cannot reasonably be denied, 
and whilst, I admit it is not an easy thing 
to assess the compensation on minute 
mathematical methods, still, sitting here as 
Judges of fact and taking into consideration 
all the circumstances of the case, I think, if 
we award the claimants not the exaggerated 
amount which their witnesses speak to, but 
a sum calculated at fifteen per cent. of the 
value now found of land, we shall be giving 
them an adequate and at the same time. not 
an exaggerated compensation. 


Then arises the question what area is likely 
to be affected by the offensive exhalation aris- 
ing from thissewage depot. Theexpert.wituess, 


Kanti Chunder Bannerjee, said that, taking as 


a. centre, the centre of thedepot,it would ex- 
tend over a radius of from 400 to 500 feet. Mr. 
Stevens said substantially the same thing. 
Mr. Le Patourel; a witness for the other side, 
said that for his own part he should not like 
to live within 200 feet of the depot. We 
.have thus, upon the evidence, an area of 
something between 200 and 500 feet from 
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the centre of the depot given as likely to be 
affected by the stink from it. I have no 
doubt the claimants’ witnesses hava over- 
estimated the distauce, and that Mr. la 
Patourel has rathar minimised if; in my 
opinion, 8 fair and reasonable distance to fix 
would be an area covered by a radius of 300 
feet taken from the centre poiut of the depot. 
We are told that the area thus eovered would 
amount to about 160 coífahs. The evidence 
as to that is nob very precise, and if if 13 
disputed by the Municipality, the area must 
be ascertained, and after such ascertainment, 
the amount on this head, assessed as I have 
indicated, can be inserted in the decree. 
agrea 
upon the area. 

There is one argument, or [ should rather 
say, suggestion thrown out by the Municipality 
which £ am bound to mention in this oon- 
nection. They say now that they do not 
intend to use the land which they have thus 
acquired for a sewage discharge depot, that 
they have abandoned this intention, and that 
they are willing to have this expression of 
their present intention inserted in the decree, 
aud, in this view, they say that the claimants 
are not entitled to: any compensation for 
injurious affection. Bat Ido not see how 
we can now go into that: we must look at the 
matter as it stood when the declaration was 
made by the Government to acquire the land 
for the purpose of erecting this depot. It is 
unnecessary to express any opinion as to whe- 
ther a public body which has acquired land 
under the Land Acquisition Act in this coun- 
try, for one specific purpose, can subsequent. 
ly abandon that purpose, and usa the land 
so acquired for some other purpose for 
which they have not acquired it. For my 
own part I should have thought it very 
questionable. But I think the present claim- 
ants are entitled to say:— We were brought 
here to meet the case of your acquiring this 
land for the purpose of using it as a sewage 
depot; and we are entitled to have 
our compensation assessed upon that footing. 
Tt is all very well for you now at this late 
stage to say you are not going to use 
it for a sewage depot, but for all we know 
you may be going to use it for something yet 
more offensive tous. We are entitled to treat 
the matter as i6 stood when you made your 
declaration, —aud that is the only footing 
upon which it can properly ba dealt with." 
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ido not think we can now go into this 
matter. 

One other question remains, the question 
uf compensation for severance, A reference 
to the plans in the case will show that the 
claimants’ land is nearly cut in half by the 
action of the Municipality. 

There is no precise evidence on this point, 
though it is reasonably clear that ifthe 
claimants hereafter sell or let their land for 
building purposes, the severance is calculated 
to depreciate such selling and letting value. 

' It is true, as I have said, that there is no 

distinct evidence before us on this poinb, but 
the whole case is before us, and on this head, 
it rather speaks foritself, and sitting here, as 
Judges of fact—I cannot say as actual jury- 
men-——there is, I think, sufficient upon the 
. admitted facts of the casa to justify us in 
saying that the claimants must sustain some 
loss by this severance and that they areentitl- 
ed to some reasonable compensation for such 
loss, and taking, as I admit, a rather rough 
and ready view of the matter upon the 
materials before us,—and there are certain 
elements upon this head which are in them- 
selves patent,—1 think that the sum of 
Rs. 1,060 would be a fair amount to award. 

{ have now dealt withthe various conten- 
tions. The order of the Court below must 
be discharged, and it will be a very easy 
matter to adjust the figures and insert them 
in the decree of this Court, in accordance with 
the terms of this judgment. This must be 
done. The claimants are entitled to their 
costs in the lower Court, and in this Court: 
the cosis of this appeal will be in proportion 
to the success or failure of the appeal. 

BANNERJEE, J.—I am of the same opinion. 
I only wish to add a few words on the second 
point raised in the appeal, namely, that the 
Court below ought to have allowed 
compeasation under clause 4, section 23, 
of the Land Acquisition Act, That 
clause provides that the Court in determining 
the amount of compensation to be awarded 
shall take into consideration the damage, if 
any, sustained by the person inierested at 
the time of the Collector's taking possession 
of the land by reason of the acquisition 
injuriously affecting his other property 
moveable or immoveable or his earnings. 
Though the language of this clause is slightly 
different from that of the corresponding 
provision of the English Statute, 8 and 9 
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Vic, 18 sections 49 and 63, that does not make 
the principle laid down in the case of 
Essex v. The Acton Land Board (l), 
wholly inapplicable to` the -present case as 
the learned Judge in the Court below seems 
to have thought. It is true that the 
appellants are entitled to compensation 
only for the damage sustained at the time 
of the Colleator's taking possession‘ of the 
land, and as the time of the Collectors 
taking possession of the land must, under . 
the provisions of section 18 of the Land 
Acquisition Act, be preceded by his award 
which again must be preceded by & 
declaration of the intended acquisition 
under section 6, stating the purpose for which 
the land is acquired, and as the announce- 
ment of a purpose like the one for whieh 
the land in question was acquired must, in my 
opinion, injuriously affect the value of such 
land, the claimants clearly bring their case 
within clause 4 of section 23. For upon such 
announcement being made, the market-value 
óf the land must have bean reduced, and if 
the owners wanted to sell the land at the 
time the land would have been sure to fetch 
less than its former value. The learned 
Senior Government Pleader contended that as 
it was not shownthatany of the tenants 
left the land upon the announcement or de- 
claration being published, or thatthe rent 
which the proprietors “wera realising had 
been reduced, we must hold that no damage: 
is shown to have been sustained by the 
olaimants at the time of the Collector’s 
taking possession of the land. This conten- 
tion is, in my opinion, unsound, because the 
law does not make the rent realised from the 
land the sole basis for determining the 
market-value. On the contrary, it has been 
held in several cases, of which I need only 
refer to Premchand Burral v. The Collector of 
Oaleutta (2) and In the matter of the Land 
Acquisition Act X of 1870, Munjz Khetsey 
(3), that the market-value of any land should 
be determined not necessarily according to 
its present disposition, “but laid out in the 
most lucrative and advantageous way in 
which the owner can dispose of it.” If by 
reason of the declaration, the land if offered 
for sale, would have fetched “ less, it must be 
held notwithstanding that there was no actual 


(2) 2 C. 108, 
(3) 16 B. 279. 
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diminution ofthe rent that the laud had 
been injuriously affected. 

HARINGTON, J.—I agree with the judgments 
whieh have been delivered and do not pro- 
pose to add anythying. 

Appeal allowed in part. 





CALCUTTA HIGH COURT. 


REGULAR Civin Appaats Nos. 219 AND 296 or 


1909. 
June 4, 1913. 
Present: —Mr. Justice Chitty and 
Mr. Justice Teunon. 
In R A. No. 219 or 1909. 
KRIPASINDHU ROY PITAM —Omsz or 
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versus 1 
Mohant PARMANAND DAS GOSSAIN 
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KRIPASINDHU ROY PITAM anp OTHERS 


— DEFENDANTS—- RESPONDENTS. 

Orissa—Jagirs under Native Princes—British occu- 
pation — General. resumption of Jagirs—Sarbarahkara— 
Dalbeher&—Position of Sarbarahkar and Jagirdara— 
Tenure, 

Killah Khurdah formed part of the Crown lands 
of the Native Princes who once ruled over Orissa. 
Under its Native Princes, the greater part of Khurdah 
was parcelled out into jagirs, the holders of which 
were bound by theterms of their tenures to perform 
certain services and also in some cases to pay a 
light quit-rent. The most numerous and important 
class of jagírdars consisted òf the dalbeheras, or, 
hereditary Military Chiefs, having under them a 
body of“ paiks", performing Police and Military 
duties. In 1804, the then Raja rebelled and there- 
upon his State was forfeited to Government. 

The British occupation was followed by a number 
of successive Settlements of land revenue. At the 
earlier of these Settlements, jagirs fother 
than the lands inthe immediate possession of the 
jagirdars) were in general resumed. Apparently, 
in part compensation, the Dalbeheras and the Revenue 
Officers known as padhans, etc., were admitted, when 
willing to do so, to engage, under the denomination 
of sarbarahkars, for the collection and payment 
of the Government revenue assessed on their several 
villages, 


The case of the plaintiffs was that defendant 
No. 1, the present sarbarahkar, his father and 
grandfather before him were mere officers or 
servants, first of Government, then of the Mathdha- 
ries, liable to dismissal for misconduct during’ the 
currency of a Settlement and having no right to any 


renewal of their appointments at the close thereof. 


` They, therefore, sued for the ejectment of-defendanb 


No. 1 from certain mouzahs and also from the 
jagir lands, recorded in his name. Defendant 
contended that he andhis ancestors wore tenure- 
holders, not liable to dismissal or summary ejeciment 
and that he held the jagir lands as dalbehera, and 


nob as sarbarahkar: 


Held,(1),upon the evidence, that the defendant 
and his father before him were until 1896 regarded 
and treated as tenants ; 

(2) that they had successfully asserted their states 
and maintained their possession as such until the 
present day; 

(3) that ‘the defendant was atenure-holder, and 
that he could not be ejected. 

Such sarbarahkars as were originally dalbehera 
jagirdars cannot be ejected from lands reserved to 
dalbeheras at the general resumption of jagirs. 

Appeal from the decree of the Sub-Judge 
of Cuttack, dated March 22nd, 1909. 


Babu Girüh Ohandra Pal, for the Appel- 


' lant in Appeal No. 219 and for the Respond- 


ents in Áppeal No. 296. 

Babus Sarat Ohandra Hey Ohowdhury, 
Charu Ohandra Bhattacharya aud Shib Ohandra 
Palit (for Deputy Registrar), for the Respond. 
ents in Áppeal No. 219. 

Babus Sarut Chandra Roy bina and 
Oharu Chandra Bhattacharya, for the Appel- 
lants in Appeal No. 296, 


JODGMENT.—The suit out of which 
these two cross-appeals arise relates to two 
mouzas, Bandi and Koranga, and a half share 
in a 8rd Mouzah Sardhapore all comprised 
within Gurh Atiri, situated in Killah Khurdah 
in the District of Puri. 

From the Government publication, entitled 

“Selections from the Correspondence on the 
Settlement of the Khurdah Estate", we find 
that Killah Kburdah formed part of the 
Crown lands of the Native Princes who once 
ruled over Orissa, and at the time of the 
British Conquest was inthe possession of 
their descendant, Rajah Mukund Deo. In 
1804, Rajah Mukund Deo rebelled and 
thereupon his estate was forfeited to Govern- 


ment and has ever since been treated as a 
khas mahal, 


Under its Native Princes, the greater part 
of Khurdah was parcelled out into jagirs, 
the holders of which were bound by the 
terms of their tenure to perform certain 
services, and also in some, if not in all, cases 
to pay a light quit rent. The most numerous 
and important class of gagirdars consisted 
of the Dalbeheras or hereditary Military 
Chiefs, having under them a body of '"paiks"! 
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performing Police’ and Military duties. 
jagirs of these Dalbeharas were known a8 
Gurhs and Gurh Atiri appears to have been 
originally a jagir of this nature. "Whether 
the Dalbeharas were also responsible to the 
Rajah for the revenue assessed on the lands 
within their several jagzrs is not clear but 
whether working as village Communal 
Officers, or under the Dalbeharas or directly 


under the  Haja's Sadar Sherista were a 
. number of Revenue Officers known as 
Padhans, Bhuimals Kotekarans, Kowri 


Bhagias, and by other titles, all remunerated 
by service lands. 

The British occupation was followed by a 
number of successive Settlements of land 
revenue. At the earlier of these Settlements, 
jagirs (other than the lands in the immediate 
possession of the jagirdars) were in general 
resumed. Apparently in part compensation, 
the Dalbeharas and the reyenue officers 
above referred to were admitted, when willing 
to do so, to engage, under the denomination 
of sarbarahkars, for the collection and pay- 
ment of the Government revenue assessed on 
their several Gurhs or villages. 

From Exhibit E, a hukumnamah, dated 7th 
March 1828 and signed by Mr. Wilkinson, 
the Deputy Collector then in charge of 
Khurdab, we find that at that time and 
for the Settlement of five years from 
1231/1824 to 1235/1828, the sarbarahkars 
of Gurh Atiri were Parmeswar Roy Pitam 
Dalbehera, Charan Gajendra Kouri Bhagia, 
Pindik Das Bhuimal, Dinabandhu Mahanty 
Kotekaran and Lokenath Santra Behera 
Padhan. From Exhibit F, a similar kukam- 
namah, dated 17th January 1231, we find that 
in the Settlement of 1238/1831 to 1947/ 
1840, Parmeswar Roy Pitam Dalbehera 
became the sarbarahkar for the 2 mouzahs 
now in question. This Settlement is known 
as the '"Decennial Settlement" and was iu 
fact extended to 1856. In 1856 the 
‘Decennial Settlement was followed by what 
is known as the '" Noyabadi" Settlement for 
a term of twenty-four years from 1857 to 
1880. From hukumnamah, Exhibit Q, dated 
Jnd August 1856, we find that the sarbrahkar 
at that time of these 23  mouzahs was 
Brindaban, the son of Parmeswar. Of the 
other half of Saidhapur, and of a 4th mouzah 
named Atirj, the sarbrahkar at the Settlement 
of 1857 was admittedly Gajendra Charan 
Kouri Bhagia and of a 5th Mouzah Chulupa- 


The . 


lang the sarbarahkar was Jagarnath Das 
Bhuimal, the descendant of Pindik Das. 

From Exhibit 6 paragraph 7, we learn 
that the Gurh had been divided into five 
Kismats, the remaining two being the 
Kotekaran and the Behera Padhan. 

During the currency of the twenty-four 
years’ Settlement made in 1856, that is to 
say, in 1861, the Government of Bengal 
decided to discontinue an allowance of Salt 
granted in the times of the Hindu Rajas to 
20 Mathdharis or Mahants of Maths 
in Puri, associated with the worship of the 
god Jagarnath Mahaprabhu. In lieu of this 
allowance Goverument, by its letter No. 437- 
A. of 18th September 1861 (Exhibit 1), 
made to the Mathdharis a grant of Garh 
Atiri. The orders of Government were 
communicated to the local officers in the 
Board of Revenue’s No. 1001 of 19th 
September and thereupon, on the 19th Novem- 
ber 1861, Gurh Atiri, described as com- 
prising three Kismats, Kismat Dalbehera, 
Kismat Kowri Bhagia and Kisamt Bhuimal 
7.6. the five villages Bandeh, Koranga, Sar- 
dhapur, Atiri and Chatipalang, was struck 
off the revenue roll and made over to the 
possession of the Mathdharis with effect 
from the beginning of the year 1269 (vide 
Exhibit K.). 

For sometime, the local officers appear to 
have been in doubt whether the grant by 
Government represented a grant of the 
five villages or merely an assignment of 
the revenue payable by the sarbarahkars, 
We find these doubts and the consequent 
difficulties discussed in Exhibit 4 (Letter 
No. 637 of 9th November 1875 from the Board 
of Revenue to Government), Exhibit 6 
(Letter No. 304 of 24th March 1879 from the 
Commissioner to the Board of Revenue), 
Exhibit 5 (Letter No. 185-A of the 31st 
May 1880 from the Board of Revenue to the 
Commissioner). These doubts should have 
been set at rest when in 1875, in its 
No. 2755 of 25th November (Exhibit 3), 
Government repeated or confirmed the grant 
tothe Mathdharis of Gurh Atiri but in 
Exhibit 5, already referred to, the Board 
of Revenue in 1880 found it necessary 
again to explain the position and to enjoin 
upon the local officers the necessity of 
refraining from all interference with the 
Mathdharis in the management of their 
properties. In the written statement in 
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the present suit, we further find a suggestion 
that .the grant was made not to the Math- 
dharia but to the god Jagarnath Maha. 
prabhu. This suggestion is also negatived 
by the terms of the grant (Exhibits 1 and 3) 
and by the correspondence contained in 

Exhibits 4, 5 and 6. l 
"^ As we have already stated, Garh Atiri 
was transferred to the Mathdharis daring the 
currency of the twenty-four years Settle- 
ment made in 1857. That Settlement 
expired in 1880. but in the khas mahal 
portion of Khurdah was extended to 1882, 
when it was followed by the first cadastral 
Settlement of the Estate, a Settlement which 
remained in force from 1882 to 1897. 
That again was followed by the now 
current Settlement made under the provi- 
sions of Ohapter X of the Bengal Teaaucy 
Act. l 

Neither the Settlement of 1882 nor the 
Settlement of 1897 affected Garh Atiri, which 
had become the property of the Mathdharis. 
When the thes mahal portion of Khurdah 
was.under re-settlement in 1880 82, the 
Mathdharis apparently did nothing, but in 
1897, whether at the instance of the Math- 
dharis or at the instance of Government 
under the provisions of section 101 of the 
Bengal Tenancy Act, the making of a 
survey and the preparation of a Record of 
Rights in-respect of the lands in Gurh Atiri 
was undertaken. Uhe records were finally 
published and the proceedings completed 
apparently in 1899 (vide Exhibits 16a, 16b, 
16: and Q, also paragraph 9 of the plaint). 
Meanwhile, sometime about 1889, Kripa 
Sindhu Roy Padhan, defendant No. 1, had 
succeeded his father, Brinduban, ^in the 
position of sarbarakar of Mouzahs Bande, 
Korange and Sardhapur (8 annaa). 

In the Record of Rights of Mouzah Bande 
(Exhibit 160), Kripa Sindhu is recorded as 
the. holder of two plots of sarabrahkar 
jagir measuring 8,170 acres and similarly 
in the record of  Mouzah | Panassbasta 
(Exhibit 9), he is shown as holding six plots 
of jagir measuring 19,677 acres, other- 
wise he is not recorded as having any 
interest in any of the mouzahs in which he 
is or was sarbrahkar. 

On the 2lst August 1873, in Suit No. 
116 of that year, (víde the decree filed and 


admitted in evidence in this Court Exhibit. 


App. A), the representative of the 20 Math- 


- Dalbehera or his aeerbarahkari jagir, 


dharis partitioned Garh Atiri and on this 
division the Dalbohara Kismat, that is, the 
i villages now ia suit, fell to the Mahanta 
of IL Maths, 

On the 20th Decambsar 1829, the Mahants ` 

of these ll Maths served upon Krips 
Sindhu a notice of dismissal and as they 
failed to obtain or to retain possession, 
the suit ont of which these appaals arise 
was instituted on the 5th October 1907. The 
8 plaintiffs aud pro forma defendents Nos. 13 
and 14 now represent the 11 Maths to which 
the villages in dispute fell at the partition 
of 1373. 
- The case ofthe plaintiffs is that defend- 
ant No. 1, his father and grandfather 
before him were mere officers or servants 
first of Government then of the Mathdharis, 
liable to dismissal for misconducs duriag 
the currency of a Settlement anid having 
no right to any renewal of their appoint- 
ments at the close thereof. They, there- 
fore, sued for the ejectment of defendant 
No. 1 from the 23 mouzahs in suit and 
also from .the jagir lands recorded iu 
his nana in villages Bande and Panasa- 
basta. 

Defendaut, on the other haud, contends 
that he aud bis ancestors were aud are 
tenure-holders, not liable to dismissal or 
summary ejectment and that he held the 
jagir lands in Bande and Panasabasba as 
Dalbehara and not as sarbrahkar. 

The Snub.Judge found that the defendant 
was nob a proprietary tenure-holder; at 
the same time, he also held that he was not 
a mere servant, that his suecession’ to the 
right or offi39 of siribrahkar had been 
recognised by the plaintiffs, and that on 
his executing a kabuliaé, undertaking, during 
the eurraacy of the present Settlement, to 
pay to the plaintiffs year by year a sum 
equivalent to 80 per cont. of the rent 
assessed on the ratyats or tenants in the 
Record of Rights nrocaedings, he was entitled 
to retain possession. Against the decrea, 
both parties have appealed and ia the appeals 
the two questions that have been argued are 
(1) whether defendant No. 1 is a tenuare- 
holder or a servant and (2) whether his jagir 
lands in Bande and Panasabasta are his 
We 
may take both these questions together. 

Of the documents independently exhibited 
in the case, the earliest in date are the 
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hukumnamahs (Exhibits E, F and G) of 
1323, 1831 and 1856. These areall address- 
ed to the sa?yaís of the villages, direct 
them to pay rents to the sarbarahkar at 
‘the assessed rate and recite that tbe sar- 
barahkar or sirbarahkars | have executed 
kabuliais or engagemenuta for the term of the 
several Settlements. Now, when in 1861 
Gurh Atiri was made over to the Mathdharis, 
these kabuliats or at least the *abulzats of 
the then current Settlement should, in ordi- 
nary course, have been made over to them. In 
1865 (side Exhibit L.), we found them suing 
Brindaban on his kabultat of 1856. We 
may, therefore, safely infer that the plaintiffs 
have in their possession or have access to 
these kabuldats or some of them or copies 
of them. When the appeals came on for 
hearing on the 28th of February, we, there- 
fore, thought it right to give the plaintiffs a 
further opportunity of producing either the 
original kabuizats or certified copies of one 
or more of them, but on the 28th of April 
when the appeals were finally heard, the 
Pleader for the appellants was still unable 
to produce any of these documents. He 
then placed before us certified copies of 
applications made to the Collector of Puri for 
certified copies of the kabuliats executed 
by the sarbarahkars in 1831, 1844 and 1856, 
but none re the kabuliat of 1823. The 
kabuliats of which copies were applied for, 
it appears, could not be found. Apart from 
this, no explanation of the non-production of 
the kabulzais has been given in evidenca and 
we can only infer that if produced they would 
not support or would not wholly support the 
plaintiffs! case. In this conclusion we are 
strengthened by such references by the 
kabulcats a8 we can findinexhibited documents. 
Thus in his letter No. 304 of 24th March 
1879 (Exhibit 6), Mr. Smith, then Commis- 
sioner of the Orissa Division, in a marginal 
note to his paragraph 13, writes:— The old 
form of agreement was somewhat that of a 
farmer and somewhat that of a servant." 


Again in his note, dated 5th October 1880. 


(Selections Vol. IT, page 258), Mr. Metealfe, 
then Commissioner, writes as follows: ' Sar- 
barahkars . . . have hitherto held 
their office under agreements which for pur- 
pose of referenee have beeu called A. B. C. 
and D. Forms A and D were drawn up so 
far back as 1830,.,....Í& has been held that 
the position of a sarbarahkar holding under 


agreement A was that of a Mustagir (lessee)... 
Sarbarahkars holding under D agreements 
were considered by Mr. Smith to be in the 
position of farmers." Similarly in his No. 
86 of 15th December 1879, Mr. Armstrong, 
then-Collector of Puri, when forwarding the 
Settlement Officer’s rate report for the pur- 
poses of the impending cadastral Settlement 
of the khas portion of Khurdah, writes as 
follows; — The new form of agreement - for 
sarbarahkars is a vast improvement on the 


.old sanad which left their position very 


doubtful. It might, however, be still further 
improved by an acknowledgment on the 
part of the sarbarahkar that he is a servant of 
the Government” (Selections, Vol. IJ, page 130 
para. 22), 

We next proceed to examine the docu- 
ments containsd in the 2 Volumes of Selec- 
tions in so far as they throw any light on the 
position of Dalbeheras and sarbarahkars 
prior to the transfer of Atiri in 1861. l 

in 1817, occurred the insurrection of 
Jagabandhu, Mahapatra, the hereditary 
Bukshi or Commander of the forces to the 
Rajahs of Khurdah. The rising was quickly 
suppressed and soon thereafter, an officer, 
named Mr. Eiwer,was appointed Commissioner 
to inquire into the affairs of Orissa. On his 
report, dated 18th May 1818, that is, on the 
portions dealing specifically with Khurdah 
(vide Selections, Vol. 1,pages 58 to 61 and page 
90 para. 235), the description of affairs con- 
tained in the first portion of this judgment 
has been largely based. From his report 
(vide pages 12, 61-3), we further find that in 
the Settlements of Major Fletcher and 
Gholam Kadir from 1804 to 1817, the sar- 
barahkars were permitted to appropriate to 
themselves whatever they could realise from 
the raztyats over and above the sum which 
they themselves had engaged to pay to Gov- 
ernment provided only that they adhered to 
certain imperfectly ascertained or wholly 
undefined rates and had thus, in Mr. Hwer’s 
opinion, been given an interest of some sort in 
the soil. 

Soon after Mr. Hwer’s report followed the 
Settlement of Khurdah for the years 1818 to 
1820. The report on this Settlement dealing 
more particularly with the years 1819-1820 
is by Mr. Forrester, a Deputy Collector, 
placed in L818 in special charge of Khurdah 
and is dated 17th October 1819. In this re~ 
port, (vide Selections, Volume I, page 105 ef - 
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sequitur), Mr. Forrester states that he had 
in general admitted as sarbarahkars the per- 
sons who had entered into engagements at 
the preceding Settlements, that he had re- 
verted to the rates fixed for diffarent classes 
of land in the different villages by Gholam 
Kadir in 1213/1806, that tbe sarbarahkars 
were bound by their engazamsnts to adhere 
to those rates and not charge more than 
4 anuas per man on new cultivation, aad that 
they had no proprietary right in their Garhs 
or villages (paragraphs 47, 8, 10 and 50). He 
farther speaks of the general resumption of 
the jagir lands that had taken place after the 
rebellion of Rajah Mukuad Deo and his 
followers and states that with the previous ap: 
proval of Government, he had exempted from 
quit-rent the small portions of jagir lands 
reserved for the Dalbeharas and some of the 
Dolvis, and, in order to secure their more 
aobive assistance in Polica matters, proposed 
some small augmantatioa to the reserved 
areas, (paragraphs 63, 49 and 67). In Govern. 
ment’s letter No. 8 of 24th December 1819, 
the Governor-General in Council confirmed 
Mr. Forrester’s Settlement, extended it to 
the close of the yaar 1223 (1821) and ap. 
proved his suggestion for the improvement of 
the condition of the Dalbeharas (Selections, 
Volume I, pages 121-2, paragraphs 17, 18 
and 24). 

Mr. Forrester was succeeded by Mr. Wil. 
kinson and in the Selections we nex$ find Mr. 
Wilkinson's report dated the 24th October 
1836 on his Settlement of Khurdah for the 
years 1238/1831 to 1247/1840 (Selections, 
Volame J, page 123). In this report, he 
refers toa Settlement made by him in 1823 
for a period of five years. This is evidently 
the Settlemsnt referred to in Autamnamah, 
Exhibit E, and though for five years, in fact, 
remained in force up to 1835. Mer. Wilkin- 
son then proceeds to say that during the cur- 
renoy of the five years! Settlemeut, he had de- 
puted officera to measure the lands in the 
estate, had fixed rates for the several descrip- 
tious of land, had distributed to the cultiva- 
tor's pittahs specifying their fields, areas, and 
rent assessed, and had them: taken from the 
old serbarahkar's engagements or agreements 
forthe payment of the aggregate of the 
raiyati rents less 20 per cent. in lands and 
money. (Selections, Volume I, pages 123. 
126, paragraphs 4,8,10and11). He farther 
stated that in this 20 per cent. he had in- 


cluded the assessed or estimated rents of the 
jagirs reserved for and confirmed to Dal- 
beharas and Dolvis by Government orders, 
dated lst August 1822, and also the rent 
of additions to such 7agzrs made in subse- 
quent Settlements. In the 14th paragraph of 
his report, he described the classes of persons 
who as sarbarahkars had entered into engage- 
meuts for the collection and payment of 
Government revenue. From this we find 
that the Kotikaran, the Bhuimal and the 
Kowri Bhagia, were officers in the nature 
of accountants who had been admitted to 
engage jointly with the Dalbeharas of their 
(iarhs, and that Padhang or Bshra Padhang 
were officers appointed for the superintend- 
ence of cultivation and the collection of rents in 
villages held directly by the Raja or his 
chief officers at head-quarters. In his des- 
etiption of the Dalbeharas, he agrees in the 
main with Mr. Ewer but adds that they were 
removable for misconduct and claimed no 
proprietary rights. He further states that 
the few Dalbeharas who had declined to 
engage for the revenue of their Gurhs were 
nevertheless in possession of their. reserved 
jagirs. The hukumnamah, :Exhibit F, evi- 
dently refers to the Settlement forming the 
subject-matter of this report of 1835 and 
the division of Garh Atiri into five kismats 
would seem to be explained by the sugges- 
tion made in Mr. Forrester’s report of {819 
to the effect that in subsequent Settlements, 
as opportunity occurred, Gurhs in the open 
country should be broken up aud the com- 
ponent parts separately [settled (Selections, 
Volume I, page 111, paragraphs 52.3 and 
page 116 paragraphs 8). 

Mr. Wilkinson's report was forwarded to 
Government by Mr. Halliday, then member of 
the Board of Revenue. In its number 1201, 
dated 22nd August 1837, (Selections, Volume 
I, page 186), Government confirmed the Settle- 
ment with effect from 1244/1837, extended it 
to the close of 1263/1856, and in paragraph 5 
observed as follows:— As regards the sara 
barahkars, who, as the Settlement has been 
formed by Mr. Wilkinson, are merely Col.: 
lectors of certain fixed rents, receiving in 
land and in a share of the rental about 
20 per cent. on the collections. His Lord- 
ship (z.e., the Governor) entirely agrees with 
Mr. Halliday that neither the engagements 
with Government, nor, of course, the lands 
by which the service rendered is remunerated 
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should be matters of inheritance and liable 
to sub-division among heirs. Government 
has clearly the power to forbid its offices, and 
such the surbarahkar-ships of Khurdah clearly 
are, or the lands by which the holders of these 
offices are remunerated, from. being sub- 
divided.” These orders were communicated 
to the Commissioner by the Board in its 
No. 36 of 15th September 1837 with the 
following instructions: — 

‘You will cause it to be distinctly notified 
to the sarbarahkars that at the expiration of 
the present Settlement, Government will 
select its own engager, wherever they may 
choose to exercise the right so to do, and that 
the present incumbents will be held liable to 
dismissal for default or bad behaviour satisfac- 
torily proved before the local authorities. 
Jt is very desirable that ‘in all futare cases 
individuals only should be acknowledged and 
allowed to treat as sirbarahtars” (Selections, 
Vol. I, page 138 paragraph 3). 

The next Settlement was made in 1357 
and it was fora term of 24 years z.e., for 
1857—1880. This Settlement merely extended 
the previous Settlement in respect of arrears 
then assessed, and added to itall subsequent- 
ly cultivated lands. It is hence known as the 
"Nayabadi" Settlement. The Collector Mr. 
Annand’s report on this Settlement, and 
Government orders thereon add nothing to 
.our information re sarbarahkars and Dalbe- 
heras. It may, however, be noted that it was 
at this Settlement that hukumnamah, Bxhibit G, 
was issued and it wag, of course, during the 
currency of this Settlement that the three 
Kismats of Garh Atiri were transferred to the 
Mathdharis. 

We have now dealt with all the important 
documents of dates prior to 1861 to be found 
in the Volumes of Selections. Batit would 
appear that with a view to the cadastral 
Settlement which subsequently took effect 
from 1&83, further inquiries into the fiscal 
history of Kherdah were initiated in 1875. 
The reports of the officers of that time are 
. not, of course, of the same value as the earlier 
reports, (e g., the report of Mr. Ewer), except 
in so far as they re produce their original 
sources of information. In Mr. Taylor's 
report of 2lst May 1877 (Selections, Vol. I, 
page 160), we find that Mr. Trower, who was 
Collector at the time of Mr. Ewer's inquiry, 
. had in March 1818 begun a Settlement for 
the years 1225-26. Inthe report of 28rd 
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March 1818, Mr. Troweris quoted by Mr. 
Taylor as stating that so far as he could 
ascertain, the collections from raiyaísin the 
times of the Rajahs were made as follows: — 
“An Amin was deputed from the “Sudr who, 
together with the Koyes onthe part of the 
Rajah, his Dewan and the Bakshi made an 
estimate of the resources of each mahal. The 
collections were then entrusted to the Padhans 
and other village officers who from being 
employed in different duties were sarbarahkars. 
These'village officers appear to have been 
hereditary and they are the people with 
whom, generally speaking, all Settlements 
under the British Government have been 
made, On the resumption of the jagir lands 
of the paiks and of a portion of that of the 
Dalbeharas.and Dulvois by Major Fletcher, 
these people also (that is, the Dalbeharas and - 
Dulvois) appear also to have been admitted 
as sarbarahkars (paragraph 12)." 

This is the only indication we have that in 
Khurdah sarbarahkars were known prior to 
the British occupation, 

We may next notice that on the 19th 
February 1879, when dealing with questions 
arising in connection with the then impend- 
ing Settlement Mr. Dampier, then member of 
the Board of Revenue, wrote as follows:— 

" A separate report is required on the sub- 
ject of Dalbeharas and Dulvois gayirs...... The 
services which the Delbeharas and Dulvois 
were bound to perform under the Rajahs 
were of a military and semi-military nature. 
At Mr. Forrester’s or Mr. Wilkinson’s Settle- 
ment a certain number of these Dalbeharas 
were invited to become sarbarahkars and 
executed agreements accordingly. The condi- 
ticn was that they should continue to enjoy 
their jeg?rs and should in addilion receive a 
certain stipulated percentage on the collec- 
tions. Atthe same time certain of their 
number were left alone enjoying their jagirs 
without being called on to perform any 
services in return. 

The complaint is that those left in the 
possession of their ;agirs have since been and 
are recognised as absolute proprietors of 
them, their title being heritable and transfer- 
able. Whereas those who accepted service 
as sirbarahkars have been very differently 
treated, their old military Dalbehara and 
Dulvoi jag?rs have been declared to bs mere 
sarbarahkari jagirs and are being declared 
liable to ferfeitare (as being part of their 
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sarbarahkari remuneration) if they are at 
any time removed from the sarbrahkar-ship. 
The matter requires closer investigation.” 
(Selections, Volume II, pages 20-21 paragraph 
IV). After the investigation that followed, 
Government, in 1&80, decided that the jagirs 
of those Dalbeheras, aud other old service 
tenure-holders who had not been appointed 
sarbavahkars and who, therefore, had been 
enjoying their lands free of rent in return for 
‘liability to perform some indefinite Police 
service, which was really not required should 
be assessed at favourable rates as the Sattle- 
ment of 1882.97 aud thereafter at full raiyati 
rates. (Selections, Volume IT, page 170, para- 
graph 13). 

Mr. Dampier appears to have been mie- 
informed as to the attachment of any condi- 
tion re their jugirs when Dalbeharas first 
became sarbarahakars, In any case, events 
subsequent to 1861, in the khas mahal portion 
. o£ Khurdah cannot affect the title of defend- 
ant No. 1 to his jagir and there is no sug- 
gestion that prior to the present proceedings 
any attempt was at any time made to oust 
him therefrom. On the other haud, the 
Statements made re the jagirs of Dalbsharas 
who did not become sarbarahkars are of im- 
portance. 

From the papers contained in the two 
Volumes of Selections, which we have now ex- 
amined, it is clear that from 1818 onwards 
the tendency of Government aud of the 
majority of its officers was to regard the 
sarbarahakars as mere office-holders. But it 
does not appear that at any of the Settle- 
ments prior to 1861 the sarbarahakars dis- 
tinctly acknowledged that this was their 
position. Moreover, there are facts which 
militate against this view. For instance, the 
sarbarahkars were held responsible for the 
fall sum entered in their engagements whe- 
ther they succeeded in realising from the 
cultivating ratyats less or’ more (vide, 6. g., 
Selections, Volume II, pages 258-9, para- 
graph 41). Again, they were entitled to retain 
for themselves the rent assessed on such waste 
lands as they succeeded in bringing under 
cultivation during the currency of a Settle- 
ment [wide e.g., Selections, Volume I, page 106, 
paragraph 10, Volume II, page 178, (9).] Far- 
ther in practice their position was hereditary. 

On the whole, the evidence we have dis- 
cussed leads to the conclusion that when 
Gorh Atiri was transferred'to the Mathdharis 


in L861, the status of the sarbarahkar under 
his engagement or sanad was something 
higher than that of a servant. 

With regard to the jagir lands of the pre- 
sent Dalbshara sarbarahhars (vide Exhibits H 
and G Jamabandis of 1931/1824), it is mani- 
fest that they represent wheat was reserved 
to the Dalbehara on the general resumption 
of Dalbehara and other jagzrs in 1804.5. 
They represent grants for Police and semi- 
military services and even if the plaintiffs 
could succesd in removing defendant No. i 
from hia position as sirbarahkar, they could 
not, in the present suit, succeed in resum- 
ing his Dalbehara jagir. Moreover with 
regard to the jagir lands lying in Mauza 
Panasabasta as no grant of that mauga was 
made to the plaintiffs or their predecessors to 
those lands, if does not appear that they have 
any title whatsoever. 

We have now to consider the oral and 
documentary evidenca of events subsequent 
to 1381- 

We have already referred tothe suit for 
rent brought by the Mathdharis against 
Briudaban Roy Pitam in 1865. From the 
judgment (Exhibit L) it would seem that 
the sum due from the sirbirahtars was 
claimed and was decreed as reat. Farther 
the sum due represented thres years’ arrears 
and it appears obvious that if he had been 
regarded as a servant, he would surely have 
been dismissed for such a serious default. 

It is next stated by the plaintiffs that in 
1866 they dismissed the sarbarahkar of the 
Kowri Bhagia Kismat. No papers relating to 
his dismissal have bean put in evidence 
but from the recitals in the plaint (Exhibit 
M) in Suit No. 116 of 1873, it appears that 
the Kowri Bhagia was not dismissed but 
was sued forarrears of rent and on his 
failure to pay was ejected under the pro- 
visions of section 78 of Act X of 1839. It 
is thas evident that he was treated nob asa 
servaut but as a tenant. 

In the plaint (Exhibit M) in Suit No. 116 
of 1873, brought by the predecessor-in- 
interest of plaintiff No. 2 against Brindaban 
Roy Pitam, the Bhuimal sarbarahkar, and 
the co-sharer Mathdharis, it is recited that 
the sarbarahkart was ‘the property (Aakait) 


‘of three sarbarahkars” that “the rent payable 


by them” was so much and that the remaining 
two sarbarahkars were in possession” of 
their Kismats, 
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When giving the plaintiffs a further oppor- 
tunity of producing the kabulats executed by 
the sarbarahkaars, we thought it right to give 
to defendant No. 1 also an opportunity of 
supplementing the plaint Exhibit M, by a 
copy of the decree in the suit. From the 
certified copy now produced, it appears 
that the suit, was compromised, that the 
Mathdhari defendants, the sarbarahkar de- 

‘fendants and the plaintiff, respectively, filed 
petitions of compromise and that the suit was 
decreed in terms of those petitions (which 
were embodied inthe decree) on the 21st 
August 1873. The petition of the sarbarahkars 
concludes thus:— Be it known that . 

the sarbarahkarz right which we Haves in dile 
disputed sarbarahkari according to ‘the terms 
"mentioned in the rubakart dated 8th October 
18615f W. L. Heeley, Eisqr., acting Salt Agent, 
will continue according to ancient custom.” 

The rubakart referred to (Exhibit K) 
merely recites that the interests of the 
sarbarahkars ` ‘will remain as heretofore” but 
from the proceediogs in the suit, itis fairly 
obvious that in 1873, the sdrbarahkar defend- 
ant was asserting right as a tenant and was 
in 1865 not regarded as a servant. 

The Settlement made and the kabuliat 
executed by Brindsban expired in 1880. 
Though the Mathdharis wcre wellaware of 
their position as proprietors of the mauzas 
in question, as is apparent from their resist- 
ance to the attempts made by Government 
Officers to encroach upon their right (cde 
Exhibit 6 paragraph 5 and Exhibits 11 to 13), 
they made no attempt to oust the sai bara ber 
or to disturb the pre-existing state of things. 

In 1889, Brindaban died and his son Kripa 
Sindhu, defendant No. 1, succeeded him as 
sarbarahkar. From the receipts (Exhibits C 
geries and P series), granted by at least aix of 
the present plantifis or their predecessors-in- 
interest and extending- from 1590 to 1900, it 
is clear that the Mathdharis recognised Kripa- 
sindu, and received rent and road-cess from 
him and that he remained in possession of 
the mouzas as his father had done before him. 
This is also apparent from the oral evi- 


dence. 
Tn fact, itis not until 1894 or 1896 that we 
find any attempt by any one of the 


Mathdharis to disturb Kripasindhu's posses. 
sion. From Exhibit N judgment in Rent Suit 
No. 143 of 1896, it appears that the makants of 
Revasa (predecessor of plaintiff No 6) 


realised or attempted to realise rents for 1302 
and 1303 (1895-96) direct from at least one 
rayat, Defendant No. 1 saccessfally asserted 
his claint to the rent. 

Next followed the Settlement proceedings 
of 1897-99. In this, no doubt, the plaintiff 
succeeded in proeuring the omissioa of the 
defendant's name from the records. Bab 
apart from this, the notice of dismissal 
(Exhibit 17 dated 20th Dacembar 1909) and 
the uncorroborated oral evidence of the 
plaiatiff’s sole witness, Chintamani Dass, to 
the effect that plaintiff cnllected the renta 
of the ratyats from 1308 (1901), there is no 
evidence of any attempt actually to oust 
the defendant until 1903.04. Exhibits 14 
and 15, the judyment and decree in Rent 
Suit No. 317 of 1903-04, and the Exhibits 10 
series (deposits of rent in November 1904 and 
January 1905), no doubt, show in those years 
& Serious attempt on tha part of the plaint- 
ifs asa body to eject the defendants and. 
to -collest the rents of the ratyats direct, 
Bat in this attempt from the oral evidence of 
defendant No, l and his witness Ananta Santra, 
Exhibit. O, the jadgment in appeal in Rent 
Suis No, 317 and the I series of Exhibits 
(deposits of rent), itis clear the plaintiffs 
failed. 

Thereupon, on 5th October 1907, the plaint- 
iffs filed their present suit. 

From the evidence we have discussed, ib is 
&bandantly clear that from the transfer of 
the mauzas in 1851 until 1893, the s irbaraL kar 
defendant and his father bafora him wera 
regarded and treated as tenants and that 
they have successfully asserted their status 
and maintained their possession as such from 
1881 until the present day. 

Oa areview of tha whole svidsues, we 
must, therefore, hold that defendant No. 1 is 
a tenure- holder. 

Into the incidents of that tenure, ib is- 
neither necessary nor proper to enter. The 
issues framed raised no such question and 
the evidence was not directed to any such 
issue. 

it follows that the plaintiff's Appoal No. 
296 must be dismissed. Having regard to 
paragraphs 6 and 8 of the written state- 
ment and the Ist, znd aud 3rd grounds of 


appeal, the declaration of the plaintiffs’ 
title as proprietors of the 23 mouzahs 
in suit must be affirmed. In other 
respects, the appeal of defendant No, 1 
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(Appeal No. 219) is decreed and plaintiff's 
suit dismissed. l 
Under all the circumstances, we direct 
that parties do bear their own costs through- 
out. 
Decree modified. 


CALCUTTA HIGH COURT. 
Sreconp Orvis APPEAL No. 2359 or 1912. 
December 11, 1913. 
Present:— Mr. Justice N. R. Chatterjea and 
Mr Justice Teunon. 
ASUTOSH RUDRA—Derenpart— 

f APPELLANT 
versus 


GANGA BISHAN BANERJEE AND OTHERS 


— PLAINTIFFS— RESPONDENTS. 

Landlerd and tenant—Sutt nob wader Bengal 
Tenancy Act— Uniform rent from a long time—Pre- 
sumption of fixity of rent— Bengal Tenancy Act (VIII 
of 1885), s. 50 

. The presumption under section 50 of the Bengal 
Tenany Act cannot be relied upon in a suit which is 
not oné under that Act, for example, in a suit to 
eject tae defendant as a trespasser. But it does 
not follow that in cases to which the section docs 
not apply, it is not open to the Court to draw any 
appropriate inference from the facts proved by tho 
evidence on the record. 

Therefore, in a suit for ejectment of the defendants 
onthe ground that the land in dispute formed a 
non-transferable occupancy holding held by defend- 
ant No. 2, who had transferred ib to defendant No. 
1 and had abandoned possession, where the defence, 
was that the holding constituted a mokarari jama, 
the Court may draw an inference as to the jote having 
been held at a fixed rent from the time of the Perma- 
nent Settlement from the fact of the land having been 
held at an uniform rate from a long time, and the 
fact of the land having been so held may raise the 
presumption, apart from the Bengal Tenancy Act, 
that the original contract wasa contract to hold at 
fixed rates, and it would be evidence from which 
any Judge of fact can reasonably presume that there 
had been such a contract. 

- Appeal from the decree of the Subordinate 
Judge of Burdwan, dated Juue 13, 1912, 
affirming that of the Munsif of that place, 
dated May 4, 1911. 

Babu Bipin Behary Ghosh, (Junior), for the 
Appellant. 

: Babus Bemendra Nath Sen aud  Abinash 


_ Chandra Ohakravarti, for the Respondents. 


JUDGMENT.—This appeal arises out of 
a suit for ejectment of the defendants on the 
groand that the land in dispute formed a 
non-transferabla occupancy holding held by 
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defendant No, 2, who hadlt&ransferred it to 
defendant Nr. 1 and had abandoned posses- 
sion. It appears that there was ori rinally a 
jote bearing a rent of Rs. 30.6.5, which was 
(as the Court of first instance had found) 
split up into two holdings, one bearing a 
gama of Ra. 13, the other being the holding 
in suit, bearing a rent of Ra. 17 and odd. 
The defence, inter alza, was that the holding 
constituted a mokarart jama aud was, there- 
fore, trar sferable. 

The Court of first instance decreed the 
guit. 

On appeal, the learned Subordinate Judge 
held that there was nothing to show that the 
rent of the holding had been fixed in perpetua- 
ity at the commencement of the tenaucy, 
that the payment of rent at an uniform rate 
all along and the presamption arising there- 
from under section 90, Bengal Tenancy Act, 


‘had not been expressly relied upon in the 


written statement, that no issue was directed 
on the point, and that the plaintiff had no 
He then 
considered the question whether the holding 
was one held at fixed rates and, referring to 
tbe evidence adduced by the defendant on 
the point, says that there was only one 
dikhila of 1298 to show that the rent was 
Rs, 30.6.8 ai the commencement of the 
tenancy, aud there was an admission of the 
plaintiff in 1907 that the jama was the samo, 
and that there was no other evidence to 
prove that the rent had not been changed 
within twenty years before the institution 
of the suit. It appears, however, that the 
defendant called for the collection papers for 
the years 1257 to 1289, which showed that 
the holding was held at a jama of Rs. 30.6.5. 
Then there is not only the dtthilx of 1298, 
but also of 1256 which shows that the 
the jama was Hs. 30-6-5. Then the 
plaintiff himself iu his deposition in the 
present suit stated that there was a 
jama of Rs. 30.6 5 in the name of Paresh 
Mandal and Dhan Mandal, and that he got 
the mahal in 1291 and the jama stood before 
his acquisition. The learned Subordinate 
Judge does not appear to have considered the 
collection papers for 1283 to 1289 and the 
dakhila for 1296 though he referred to them 
in an earlier pact of the judgment, and has 
not taken the admission of the plaintiff in his 
deposition in the present suit, into his consi- 
deration at all in coming to the conclusion 
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that it was not proved that the holding was 
held at an uniform rate for twenty years. We 
are, accordingly, of opinion that the 
case should go back fora re-hearing of the 
appeal on a consideration of the whole evi- 
dence on the point. 

It is pointed out, however, on behalf of the 
respondent that the presumption under 
section 50, Bengal Tenancy Act, cannot be 
relied upon, as the present sait, which is one 
to eject the defendant as a trespasser, is not 
a suit under the Bengal Tenancy Act. This 
contention is valid, so far as it goes, bat it 
does not follow that in cases to which section 
50 of the Bengal Tenancy Act does not apply, 
it is not open to the Court to draw any 
appropriate inference from the facts proved 
by the evidence on the record. The Court 
may draw an inference as to the jofe having 
been held at a fixed rent from the time of 
the Permanent Settlement, from the fact of 
the land having been held at an uniform rate 
from a long time, aud the fact of the land 
having been so held may raise the presump- 
tion, apart from the Bengal Tenancy Act, 
that the original contract was a contrast to 
hold at fixed rates, and it would be evidence 
from which any Judge of fact can reasonably. 
presume that there had been such a contract, 
Such a case, however, was not set ap in the 
written statement and no issue was framed 
upon the point. Under the cireumstancos, it 
is desirable tbat the parties should be 
allowed an opportunity of adducing further 
evidence upon the point. We, accordingly, 
set aside the judgment and decree of the 
lower Appellate Court and remand the cass 
to that Court for a re-hearing of the appeal. 
That Court will allow the parties an 
opportunity of adducing further evidence on 
the point, and then decide the case according 


to law after taking into consideration the 
whole evidence. Costs will abide the 
result, 

’ Case remanded. 


.. CALOUTTA HIGH COURT. 
ÁPPLICATION IN ORIGINAL Sipe Sort. 
January 5, 1914. 

Present: —Mr. Justice Chitty. 
HASHIM EBRAHIM SALEJI—PLAINTIFF 
— ÁPPLIOANT 
v6rsus 


AHMED MUSAJI SALEJI—Dererpantr— 


Oppasite Party, 

Execution of decree—Order by first Court upon 
defendant to pay money to plaintiff within fined time 
—Hapiry of time in consequence of appeal Dismissal 
of appeal—Admission of appeal to Privy Council — 
Stay of execution refused by Appeal Court—Application 
by plaintiff to primary Court for order wpon defendant 
to pay money, tf in order, ! 

In a decree passed by a single Judge sitting on 
the Original Side, a fortnight from the date of the 
completion of the deoree was fixed within which the 
defendant was to pay certain sums of money to the 
plaintiff, but in consequence of an appeal and of the 
order of the Appeal Court fora stay of execution, 
that time went by and no date was substituted for it. 
The appeal was dismissed and an appeal to His 
Majesty in Council was admitted, bnt an application - 
by the defendant for a stay of execution was rofused 
by the Appeal Court. The plaintiff then asked the 
primary Court to fix a day within which the defend. 
ants should be ordered to pay the sums of money 
into the Court: 

Held, that it was a proceeding in, execution and 
the application was, therefore, properly made to the 
Court of first instance and not to the Appeal Court; 
and that the Court should fix a day within which the 
defendant was to pay before the execution was 
issued. 


Application by the plaintiff for an order on 
the defendant to pay the sum-of Rs. 4,29,040 
and odd. i 

Messrs. S. P. Sinha, O. C. Ghose and 9. O. 
Roy, appeared for the Plaintif. 

Messrs. Norton and St. John 
represeated Ahmed Musaji Saleji. 

Mr. B. L. Mitter appeared on behalf of 
Ismail Ebrahim Saleji and Mr. B. O. Mitter 
represented Mamooji Musaji. 


JUDGMENT,—This is a notice taken out 
by the plaintiff calling on Ahmed Musaji Sa- 
leji, first defendant, for an order that he 
should on or before the 18th September 1913, 
pay the sums of Rs. 3,91,629-11-9 personally 
and Rs. 37,411.7-1l as execator of Masaji 
Ahmed Saleji, dessased, into Court with 
interests on the sums at tha rate of six per cent. 
per annum from the first day of July 1907 
in pursaance of a decree of the Appeal Court, 
dated the lst September 1913, and in default 
that he should be com nitted to the Presi- 
dency Jail for contempt of Court, The 


Stephen 
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notice was taken out in September last but in ' 


consequence of what took place before the 
Appeal Court in tho matter of the admission 
of appeal to His Majesty in Council and of 
the first defendant's application for a stay of 
execution, the matter has stood over until the 
present day. Just before the Christmas 
holidays, I was asked to put the motion on 
Board again; that was done and it comes on 
for hearing to-day. The appeal to His 
Majesty in Council has been admitted, but 
the application for a stay of execution has 
been refused by the Appeal Court. All that 
the plaintiff now asks is that a day be fixed 
within which defendant should be ordered to 
` pay into the Court the sums of money which 
I have mentioned. - For the defendant, it is 
argued, firstly, that the substance of the notice 
is proceeding in contempt and that as the 
Court is not now asked to proceed in con- 
tempt, the notice should be dismissed with 
costs; and secondly, that if the plaintiff desires 
to apply for the substitution of a fresh date 
_for the payment of the sums, the application 
has been made to the wrong Court and that 
it ought to have been made to the Court of 
Appeal. With regard tothe first objection, 
it appears to me to have no substance because 
the notice, dated the llth September 1913, 
was a notice for an order for payment by 
a.given date, 18th of September being meu- 
tioned there. Becausethe matter has stood 
over and that date has long passed, if seams 
“to me that there is no reason why the notice 
should be treated as void or why this Court 
should not fix a fresh date. With regard to 
the sesond objection that the application 
should be made to the Appeal Court, it is a 
proceeding in execution and the application 
would, therefore, be made to the Court of first 
instance. There is no request for an amend- 
ment of this decree or any alteration of the 
decree which has been passed. It is true 
that in the decree passed by Mr. Justice 
Fletcher on the 22nd April 1912, a fort. 
night from the date of the completion of the 
decree, was fixed within whichthe defendant 
was to pay the sums now asked for, but in 
consequence of the appesl and in consequence 
of the order of the Appeal Court for a stay of 
execution, that time also went by and no 
date was substituted for. I am not asked to 
go behind thedecras in any way nor do [ 
propose to do so. All that this Court has to 
do is to proceed in execation and it appears 


to me, whether the application be in it 
present form or whether it was an application 
for execution of the decree by arrest of the 


- first defendant, the order would have to be in 


the same form, namely, to ix a date within 
which heis to pay before the execution is 
issued. I accordingly proceed to fix a date 
and I think if I say a fortnight from this 
day, it will give him ampletime. The 
defendant must pay the costs of the plaintiff 
as well as of the other parties of this applica- 
tion. 


MADRAS HIGH. COURT. 
SgcoND Cry! Arrear No, 1429 or 1911, 
December 10, 1913. 
Present; —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Tyabji, 
PINGALE VISWANATHA ROW AND OTHERS 
—PLAINTIEFS — ÀP2ELLANTS 
vor$us 


CHINNAKOLANDAI NAINAR AND OTHERS 


DEFENDANTS — RESPONDENTS. 

Inam grant made by zemindar—Suit by inamdar 
to eject tenants—Burüen of proof-—Presumption of grant 
of melvaram— Description of inam as land —4Appeal, 
Second —Question of jact—Evidence Act (I of 1872), 
s. ll—Presumplion varies according to evidence in 
each case. . 

Where a minor or a major inam is granted by a 
zemindar or jagirdar to a Brahmin, the presumption 
is that the grant is only of melvaram. 

Yeddamapudi Lakshmi Narasima Raw v. Repalli 
Sttaramaswami, 19 Ind. Cas. 440; 24 M. L.J. 288;(1913) ` 
M. W. N. 282; Sri Rajah Venkatanarasimha Áppa Rao 
v. Subba Reddi, 20 Ind. Cas. 753, 24 M. L. J. 655, 
referred to. 

The description of the grant as one of land, and 
the fact that the inamdars themselves treated the 
grant as such in the several sale-deeds executed by 
them, do not enlarge their rights in the land. 

Where an inamdar, claiming under such a grant, 
sues to eject the tenants in occupation of the land from 
1804, the burden is on him to prove his title to eject 
and he will discharge that burden only when he gives 
proof that the tenants were let into the land either 
by himself or by his predecossors-in-title A 
muchilika executed by a tenant, does not, as between 
the landlord and tenant, amount to an admission 
and proof of such letting, and does not estop the tenant 
from asserting a right of ocoupancy in the land. 


Kandada Narasimhacharyalu v. Ramubrahmam, 20 
Ind. Cas. 759; 24 M. L. J. 656; (1913) M. W. N. 774. 
followed. 

Presumption and burden of proof vary according 
to the evidence in each case; there is no hard and fast 
rule as to what a presumption should be and what it 
should nob be. 
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A. question of fact cannot be made the subject of * 


second appeal on the assumption that every piece of 
evidence legally admissible raises & presumption or 
shifts the burden of proof. 


Second appeal against the decree of the 
Temporary Subordinate Judge of North 
Arcot, in Appeal Suit No. 37 of 1910 (Appeal 
Suit No. 120 of 1908 0n the file of the 
District Court of North Areot), preferred 
against that of the District Munsif of Arni, 
in Original Suit No. 617 of 1905. 

Mr. T. Rangachariar (with him Messra. 
S. S. Setlur and R. N. Aiyangar), for the 
Appellants. 

Mr. K. O. Destkhachariar, for the Respond- 


ents, 
JUDGMENT. 


Sapasiva Arrar, J.— The only question in 
this second appeal is whether the plaintiffs 
(inamdars whose ancestors were granted 
certain “imam lands as minor inam) are 
entitled to the kudzveram right in those 
inim lands so as to enable them to ejeot the 
tenants on notice to quit. 

That the tenants and their predecessors-in- 
title have been continually holding the lands 
from at least 1804 is clear from the doca- 
mentary evidence on the plaintiff’s side 
itself (see Exhibits H and C. Series). 
That sales and mortgages by the tenants of 
their kudtvaram rights have been taking place 
from long before disputes arose is also clear 
(see Exhibits I to XI). The lower Appellate 
Court, on a consideration of the whole evi- 
- dence, oral and documentary, arrived at the 
conclusion that the plaintiffs had not proved 
their title to eject the defendants. We are 
asked to set aside that finding on the 
grounds, 

(a) That the burden of proof was wrong- 
ly thrown on the plaintiffs; 

(b) that the original deed of grant to 
the plaintiffs of the inam has been 
misconstrued; 

(c) that the lower Appellate Court re- 
jected certain documents tendered 
-in evidence forthe plaintiffs as in- 
admissible; 

(d) that the terms of the muchilikas 
°C and C2 executed by the tenants 
negative their claim of kudivaram 
right in the lands and that the at. 
testation of the defendants Nos. 2 
ard 3 in Exhibit E estops them 


from denying the plaintiffs’ budiva- 
ram right. 


I think that the burden of proof was rightly 
thrown on the plaintiffs as if has baan now 
settled that whether it is a minor or major 
inam, espacially if the inam was granted 
by a zenindar or jagirdar toa Brahmin, the 
presumption is that the grant was only of 
the melcaram [sea  Yeidimapuli Lakshmi 
Narasimha Raw v. Respalli Sitaramuswamt 
(L), Sri Raiah Venkatanarasimha Appt Rao 
v. Subba Reddi (2), Kanada Narasimha- 
charyalu v. Ramubrahmam(8) and Adusumulli 
Surymarayana v. Acchutty Patanna (4)]. 

I am also not satisfied that Exhibit M, the 
deed of grant of the tnam, has been miscon- 
strued. A zemindar making a grant of the 
melvaram right only in lands in his zemindarz 
always styles the grant as & grant of land 
just as he speaks of all the lands in his 
zemindar? as his own lands. 

As regards the documents tendered in evi- 
dence and rejected as inadmissible, they 
admittedly do not relate to the plaint lands. 
Some of them which were read to us are 
not such asto rander them admissible as 
proving facts which make any facts relevant 
to the decision of the case “highly probable 
or improbable" so as to render them relevant 
evidence uuder section 11 of the Indian Bri. 
dance Act. [reject this contention also of 
the appellant. 


As regards the contention based on certain 
terms in muchilikas C and O2, such and 
similar terms in muchzlzkas executed by the 
tenant of a landlord have been held not to 
estop the tenant from setting up that he has 
got kudivaram right, in the absence of proof 
by the landlord that the tenant was original- 
ly let into possession of the land as tenaut, 
only on that condition. Even as an admis- 
sion, it should not be given too much 
weight as between a land-holder and his 
tenant [see Kanada Narasimhacharyalu_ v. 
Ramubhrahmam (83)]. As regards Exhibit B, 
it only describes the lands as the imandar's 
lands but whether the znamdars have only the 


(1) 19 Ind. Cas. 440, 24 M. L. J. 288; (1913) M. W. 


N. 282. 
(2) 20 Ind. Cas. 753, 24 M. L, J. 655. 
(3) 20 Ind. Cas. 759; 24 M. L, J. 656; (1913) M. W. 


N. 714. 
(4) 22 Ind. Cas. 339. 
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melvaram right or both melv ram and kuia- 
ram rights, when a sale is made of such right 

and possession is given of such right, the usual 
" description in such a deed is that the lands 


are sold and possession is to be given of 
the lands. 


I think that notwithstanding the few im- 
material inaccuracies into which: the learned 
Subordinate Judge is shown to have fallen in 
his statement of the facts, his finding cannot 
be interfered with in second appeal, as that 
finding is strongly supported by the long 
continued undisturbed enjoyment of the de. 
fendants (which itself is very good evidence 
of a permanent right of occupancy in them) 
and by the absence of any proof worth the 
name that they or their predecessors were 
ever let into possession by the jagirdar or 
the enamdar. 

The second appeal is, therefore, dismissed 
with costs. 

Tyrapu, J.— I agree. 


With reference to some of the arguments 
addressed to us in this case, I wish to re- 
‘mark that questions of fact cannot be made 
the subject of second appeal on the assump- 
tion tbat every piece of evidence legally ad- 
missible either raises a presumption or shifts 
the burden of proof. The definitions con- 
tained in sections 8 and 4 of the Indian 
Evidence Act seem to me to supply a correc- 
tive. The test of proof is that a prudent 
man should act in the belief of the existence 
of the fact. When itis laid down that the 
Court may presume a fact to exist, the Court 
may require proof of its existence. Even when 
the Indian Evidence Act provides that a cer- 
tain fact shall be presumed, except in the rare 
cases in which ib is also laid down that the 
. Court cannot permit disproof of the fact, 
there is nothing to prevent the Court from 
holding that the fact which is required to be 
presumed is disproved by any particular piece 
of evidence that has beon adduced. Nor is it 
laid down that any specific quantum of evi- 
dence is required in order to disprove a-fact 
which the Court shall presuine under the pro- 
visions of the Indian Evidence Act. Where, 
therefore, Courts, in the consideration of the 
evidence before them in any particular case, 
say that a certain fact raises a presumption, 
they cannot be considered to lay it down as a 
matter of law that the existence of the one 
fact shall always be presumed from the 


existenca of the other fact. It seems to me 
that to proceed on this basis is to consider 
that the Courts legislate in the decision of 
every case, and that they legislate in terms 


_ stronger and less elastic than the legislature 


itself has chosen to adopt with regard to the 
great majority of circumstances. Asa mere 
matter of terminology, itis convenient, no 
doubt, to say that a certain fact raises 
& presumption one way or the other; 
but saying so merely implies that in 
the circumstances of the case the Court, on 
the proof of the fact, in question, believed 
it probable that another fact existed and be- 
lieved the probability of the existence of that 
other fact to be sufficiently great fora pru- 
dent man to act in that belief, in the circum- 
stances of that particular case, and with re- 
ference to that particular act. When a 
Judge of great experieuce, having great. 
knowledge of the facts connected with the 


` particular circumstances of the case, says that, 


in his opinion, there isa presumption one way 
or the other, ‘meaning thereby to say that 
he will believe ordinarily that a certain set of 
circumstances éxista if it is proved that certain 
other circumstances exist, such an expression 
of opinion is, no doubt, a guidance to other 
Judges of less experience and every weight is 
naturally given by other Judges to such an 
expression of opinion. To go beyond this 
and to hold that such expressions of opinion 
are absolutely binding in regard to the 
appreciation of evidence in other cases, the 
circumstances of which may be quite differ- 
ent, seems to me to be unwarranted. It does 
not seem to me to be legitimate to argue 
that because the-Court has once expressed an 
opinion that in certain circumstances the 


- existence of one fact appeared to it probable 


because another fact was proved to exist, 
therefore, such an expression of opinion must 
be taken to contain a rule of law which must 
necessarily assist in the appreciation of evi- 
dence in all other cases and which must 
necessarily be alluded to and followed in 
subsequent cases. This would be at variance 
with the scheme of the Indian Evidence 
Act, which requires the Court to consider 
the evidence in each particular case with 
very few artificial trammels. On this basis, 
Courts adjudicating upon facts will find ` 
tuemselves hampered at every stage by hav- 
ing complicated rules for the appreciation of 
evidence which, it seems to me, will hinde 
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justice being done and decisions being given 
really in accordance with the evidence and 
the facts before the Court. A set of such 
presumptions would embarrass the Courts of 
first instance instead of assisting them by 
the experienée of other Courts (whether of 
superior jurisdiction or otherwise) that have 
had to consider similar questions. The rules 
for the appreciation of evidence would be- 
come more difficult of comprehension than 
the evidence to the appreciation of which 
such rules are meant to furnish a guidance. 
Instead of adverting to the direct evidence 
before them, the Courts would be invited to 
wander in search of rules and cireuitously to 
infer matters which they can decide at first 
hand. . 


There is another remark that I should like 


to make.in this connection. The Indian Evi- 
dence, Actin providing when the Courts 
shall consider a fact to be proved or dis- 
proved, refers to the fact that a prudent man 
should have a belief created in his mind and 
that the belief should be of such strength as 
to make him act upon that belief. This, 
ib seems to me, shows that the Courts are 
not expected merely, so to say, to weigh 
in balances of gold the evidence on one 
side or the other: and if the scales go down 
by a hair’s breadth on one side or the other, 
they are not -expected to procead on the 
basis that that fact is proved for all pur- 
poses. There is nothing in the Indian Evi- 
dence Act, so far as I understand it, 
to prevent the Court considering whether 
the probability is sufficiently great in favour 
of one side or the other to make the 
Court ast upon the existence of its proba- 
bility: the nature of the act must necessarily 
determine the amount of preponderance of 
evidence required. What may be considered 
sufficient evidence for justifying an act of 
one kind may nob be considered sufficient 
evidence for justifying an ast of a more 
important kind. What may be considered 
& safe basis to proceed in the one case may 
be very unsafe to the other. When the 
alternative to the act in question is feasible 
one may refuse to consider the evidence suffi- 
cient for believing fact of its existence. 
Where there is no such alternative, one might 
perforce act on the basis that the fact exists. 

I have already said that I agreein the 
order proposed by my learned brother, 
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SADASIVA Atyar, J. —To avoid any misap- 
prehension, L wish to add that I should not 
be deemed to differin any way from the 
remarks just now made by my learned 
brother. On the other hand, I agree with 


' them, 


Appeal dismissed. 


CALCUTTA HIGH COURT. 
ORIGINAL Civiu Suit No. 932 or 1912. 
April 7, 1913. 

Present:—Mr. Justice Imam. 
JAGARNATH & Co.—Prarntires— 

APPELLANTS 
versus 
CRESSWELL AND oTHERS— DEFENDANTS— 


RESPONDENTS. 

Trade-mark-—Estoppel —Lécensor and licensee— Whe- 
ther licensee can question licensor's right — Evidence Act 
(1 of 1872), s. 117 - -Repudiation of contract by licensee, 
if cambe made without licensor’s concurrence —Assign- 
ment of trade-mark — leaning of trade-mark understood 
oy public —Employment oy personal work —Goods made 
after certain formula—Abandonment of trade-mark— 
Partnership — Liability of incoming partner to creditors 
of firm. à 

The contract between the owner of a trade-mark 
and his licensee is like a contract between a landlord 
and his tenant, and as between landlord and tenant, 
80 between licensor and licensee, the former’s right 
cannot be questioned by the latter. 

The licensee alone cannot repudiate the contract 
between himself and his licensor without the con- 
currence of the latter. 

Johnstone v, Milling, (1886) 16 Q. B. D. 460 at 
p. 467; 55 L.J. Q. B. 162; 54 L. T. 629; 34 W. R. 
238; 50 J. P. 694, relied upon. 

Therefore, where the licensee has repudiated his 
contract with his licensor without the assent of the 
latter, the contract between the licensor and the 
licensee subsists and the latter cannot have the right 
to question the former’s title. 

There may be cases where the personal skill of an 
artist or artisan may so far enter into the value of a 
product that a trade-mark bearing his name would, 
or afi least might, imply that his personal work or 
eupervision was employed in the manufacture, and in 
such cases it would be afraud upon the public if the 
trade-mark should be used by other persons and for this 
reason such a trade-mark would be held to be unas- 
signable. 

But, on the other hand, the usages of trade 
may be such that no such inference would naturally 
be drawn from the use of a trade-mark which contains 
a person's name and that all that purchasers would 
reasonably understand is that goods bearing the trade. 
mark are of a certain standard, kind or quality or are 
made in a certain manner or after a certain formula 
by persons who are carrying on the same business 
that formerly was carried on by the person whose 
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name is in the trade-mark, and in such cases, tho 
assignment of the trade-mark would not be invalid. 

Honie v. Chavey, 153 Mass. 592, followed. 

The mere nime of the maker will be deemed to be 
indicativo rather of a business, in whosesoever hands 
it may be, than of an individual proprietor of it. 

. As the right to a trade-mark may be acquired, so 
it may be abandoned, and asnolength of time is 
required for the acquiring of a right to » trade-mark, 
in like manner, apart from statutory law, no length 
of time is required to constitute an abandonment. 

Lavergne v, Hooper, 8 M. 149 at page 154, relied 
upon. 

Where of seven trade-marks, three fell inte disuse 
and were abandoned, the rest can legally be licensed. 

It ie a rulo of law thata person admitted as a 
partner into an existing firm does nob by his entry 
become liable to the creditors of the firm for anything 
done before he became a partner. But an agree- 
ment by an incoming partner to make himseif liable 
to creditors of the firm before he joined it may be 
established by indirect evidence. The Courts lean 
in favour of such an agreement and are ready to 
infer it from slight circumstances. 

In re ex parte Jackson, | Ves. Jun. 131; In re Ew 
parte Peele, 6 Ves. Jun. 002 at p. 604; Australasia 
Bank v. Flower, L. R. 1 P, C. 27; 85 L. J. P. €. 13: 12 
Jur. (N. s.) 345; 14 L. T. 144% 14 W. R. 497, relied 
upon, 


FACTS.—The facts as stated by the Court 
are as follows:— 


"This suit was brought by a Marwari firm 
‘of jute balers of the name of Jagarnath 
& Co. against the several members of two 
other firms of jute balers, tzz., Moran & Co, 
and Hawarth & Co., asking for damages from 
the defendants-on account of breaches of 
their covenants in respect of certain jute 
trade-marks of which the plaintiff firm are 
the owners, and Moran & Oo. and Hawarth 
d; Co., are the licensees and sub-licensees 
respectively, and for payment of royalty in 
respect of the trade-marks for the season 
1912-13. 


The ‘defendants, Oresswell, Smyth and 
Watson, are members of the firm of Moran 
& Co., while. the defendants, Hannah and 
Smallwood, are members of the firm of 
Hawarth & Co. . 


The plaintiff firm purchased seven trade- 
marks, of which four are in suit, from one 
Gokhul Chand Khettau, on 3rd April 1908. 
The marks origivally belonged to one S. C. 
Chatterjee, who carried on a jute-baling 
business. On his death, the marks were 
assizced by his widow, as executrix of his 
Will, and his heirs, as beneficiaries under the 
Will, on 24th September 1904, to Messrs, 
Landale and Morgan, with the good-will of 
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the business fora sum of Rs. 75,000. The 
latter thereafter, on 26th September 1904, 
assigned the trade-marks with the good-will 
of the business to Harsook Das-Dooli Chand 


. for a sum of Rs. 85,000. On 8th May 1907, 


Dooli Chand transferred the trade-marks 
with the good-will of the business to Gokhnul 
Chand  Khettau, for a consideration of 
Rs. 3,50,000, and he in his turn assigned the 
trade-marks with the good-will of the 
business to the plaintiff firm in lieu of 
Rs. 1,90,000, on 8rd April 1908. 

On 24th September 1910, Jagarnath 
é Co. gave a license in respect of four out of 
the seven trade-marks to Moran & Co. to use 
and employ the said marks for a period of 
one jute season, that is, up to 30ch June 
1911. On the expiration of that period, a 
second license was obtained by Moran & Co. 
from Jagarnath & Co. by a deed of agree- 
ment, dated 8th July 1911, fora period of 
three jute seasons extending up to30th June 
1914. The annual royalty for the use of the 
marks was fixed at Rs. 23,500, in instal- 
ments of Rs. 10,000, Rs. 5,000, Rs. 5,000, 
and Rs. 3,500, payable on dates mentioned in 
the deed. The agreement purports to grant 
a license to Moran & Oo. to use and employ 
the said four marks fora period of three 
years and to hold for the said period the 
good-will of the business of S. C. Chatterjee, 
the original baler of the marks, as far as the 
said marks are concerned, The claim for 
damages in this suit is based on the 
stipulation. contained in clauses 4 and 7 
of the deed. I quote the clauses hereunder: 

"Olause 4. The licensees do hereby under- 
take that the quality of jute packed under 
the trade-marks set forth horeunder in the 
schedule, respectively, shall at no time be 
inferior to the quality of the jute packed 
under any corresponding trade-mark which is 
included in the group of trade-marks which 
is recognised by the London Jute Association, 
and in which group that mark is, and of 
which groups the 3 S mark stands in the 
group which is known in the jute trade as 
the “six marks group" of first marks, and 
shall at all times indemnify and keep indem. 

.nified the proprietors to the fullest extent 
from and against all losses, costs and 
damages and expenses which the pro. 
prietors may  iucur, suffer, sustuin or be 
put to, by reason of or on ascount of the 
standard of the trade-marks hereby licensed 
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to the licansees having bean lowered below 
the standard of any of the correspondiug 
marks of the group in which the mark is, or 
by reason of any breach on the part of the 
licensees or any persons working under them 
or any of their nominees, of any of the terms 
and conditions of these presents." 

"Olause 7. If at any time any of the 
marks set forth in the schedule here- 
under shall be removed from the group of 
trade-marks recognised by the London Jute 
Association, in which the same now is, owing 
tothe said marks having been used upon 
jute of inferior quality, or owing to the breach 
by the licensees or their nominees or assigns 
of any of the terms and conditions of the 
agreement or of any of the rales and regu- 
lations of the Calcutta or London Jute Associ- 
ation, cr non-compliance with any of the 
requirements of the said Associations as 
regards the quality of jute to be packed 
under the said marks hereby leased or other- 
wise, then the licensees shall indemnify the 
proprietors by payment of all damages, costs, 
losses and expenses which they may suffer or 
incur by reason of the said marks having 
been removed from the group of marks in 
which the said trade-mark now is.” 


By an indenture, dated the lst March 1912, 
Moran & Co., with the concurrence of Jagar- 
nath & Co., transferred to Hawarth & Co., 
their rights in respect of the marks under 
their- license, Hawarth & Co.' agreeing on 


their part to pay the royalty and to perform ^ 


and observe the covenants and stipulations 
contained in the license. 


In 1911, some time prior to the lst of 
July, the London Jute Association had issued 
a circular-declaring their decision to adopt 
Association groups” with the object of 
encouraging the better and more regular 
baling of jute, in which were to be included 
those marks baled by. Indians of which the 
quality had been as nearly as possible in 
accordance: with the guarantee of the con. 
tract. By this circular, the London Jute 
Association adopted or proposed to adopt 
seven groups of marks, wz, Reds, Firsts 
Daccas, Lightnings, Mangos, Hearts and 
Daisee. Of the 4 marks in suit, 4 S in a red 
circle, 3 S in a black circle, 3 S ina red 
circle, and 8 S in a heart were placed in the 
groups Reds, Firsts, Mangos and Hearts, 
respectively. 
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In 1912, by their circular, dated 8th May 
1912, the London Jute Association finally 
decided on their “Association groups" and 
ratained only six instead of saven groups, 


` striking out the group Reds altogether, aud 


in nove of these six groups was any of the 
marks in suit ineluded. 

On the 29th June 1912, Hawarth & Co., 
by their letter of that date, gave notics to 
Jagarnath & Co., that in the events that had 
happened, they would not carry out the con- 
tract signed by them. On 2nd July 1912, 
Messsrs. Leslie & Hinds, Attorneys on behalf 
of Hawarth & Co., and Moran & Oo., in- 
formed Jagarnath & Co. that neither of the 
two firms was-bound by the agreement and ' 
that they declined to carry out the same. 

The plaintiff firm maintain that Moran & 
Co., and Hawarth & Co., or either of them, 
permitted jute of inferior quality to be packed 
under the marks or otherwise com mitted 
breaches of the Rules and Regulations of the 
London Jute Association, wherefore the said 
marks have been removed- from their respeo- 
tive groups, and that by reason of 
such exclusion, the marks have become 
practically valueless and the plaintiff firm, 
have suffered heavy damages which 
they assess at -Rs. 3,50,000. The plaintiff 
firm further claim that the defendants were 
bound by their agreements to pay to the plaiu- 
tiff the royalty by the instalments mən- 
tioned in their deeds which they have not 
done. 

The defendants Cresswell and Smyth 
aver that the marks in question are yet 
in the groups in which they were; that 
the groups mentioned in the deed of agree- 
ment have no reference to the groups 
adopted by the London Jute Association ; 
that they are not in any manner respon- 
sible for the exclusion of the marks 
from the London Jute Association groups ; 
that it is not true that the marks have 
become practically valueless; that they 
have not been guilty of any breaches of 
the agreement, nor have the plaintiff firm 
sustained any damages by reason of any — 
act or default of the defendants; that the 
plaintiff firm are not the legal proprietors 
of the marks; and that the agreement, 
dated 8th July 1911, is illegal, invalid 
and void as being contrary to publie policy. 

The defendant Watson pleads that he 
is not liable to the plaintiff firm as he 


ta 


ofa patent, Lord {Blackburn said :—" 
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became a partner in the firm of Morau 
& Co.on Ist April, 1912, which wasa 
long time after the agreement of 8th 
July, 1911; that there was no agreement 
between him and the plaintiff firm in 
respect of the marks ; and that the agree- 
ment, dated 8th July 1911, is illegal, 
invalid and void as being contrary to public 
poliey. 

The defence of the defecdants Hannah aud 
Smallwood is’ substantially the same as that 
of the first two defendants. 

Mr. A. D. Bose, with him Messrs. B. C. 
Mitter, A. N. Chowdhury aud P. R. Dis, for 
the Plaintiffs. 

Messrs. Garth, Buckland and Langford 
James, for the Defendants, Cresswell and 
Smyth. - 

Mr. W. Gregory with Me L. P. Pugh, for 
the Defendanis, Hawarth & Co. 

Messrs. <Atetoon, Pearson, and 
Bannerjee, for the Defendant, Watson. 

Mn. Jcsrice Imau.—-{ After stating the facts 
as given above, his Lordships continued: —] 

The ficsb question that I have to consider 
is whether the defendants can be allowed 
to deny the plainiiffs! title. The contract 
between the owner of.a trade-mark and his 
licensee is like a contract bet seen & landlord 
and his tenant, and as between landlord and 
tenant, so between licensor and licensee, the 
former’s right cannot be questioned by the 
latter. 


In Clark v. Adie (1), which was a case 
Al- 
though a strarger might show that the 
patent was as bad as any one could wish 
it to be, the licensee must not show that,” and 
in the same case, Lord Cairns observed :— 
“So far as he is coucerned, he must 
stand here admitling the novelty of the 
invention, admitting its utility, and admit. 
ting the sufficiency of the specification. ” 
In an earlier case, Grover and Beker Sewing 
Machine Co. v. Millard (2), Wood, V.O., 
held that the fact of a patent having been 
found invalid at law in an action between 
the patentee and a third party, 
not bs set up against the patentee by his 
licensee in a suit upon the same patent. 
The licenses of a trade-mark is in the 


R. C. 


(1) (1877) 2 A. C. 423; 46 L. J. Ch. 598; 37 L, T. 1; 


25 W. R. 45. 
(2) (1862) 8 Jur. (N. 8.) 714. 


i 
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same position as the licensee of a patent. 
Bat it has been urged on behalf of the 
defendants that as they having repudiated 
the contract, the relation of licensor and 
licensee no longer subsists between the plaint- 
if and them. This proposition fails to 
take notice of theother party to the con- 
tract, whose concurrence to terminate the 
contract is as essential as that of these 
defendants. Here may be aptly quote 
the words of Lord Esher, M. R. in 
Johnstone v. Milling (3): “ When one 
party assumes to renounce the contract, 
that is, by anticipation refuses to perform 
it, he thereby, so faras he is concerned, 
declares his intention then and there to 
rescind the contract. Such a renunciation 
does not, of course, amount to a rescission 
of the contract, because one party to a 
contract cannot by himself rescind it, 
but by wrongfully making such a renun- 
ciation of the contract, he entitles the other 
party, if he pleases, to agree to the contract 
being put an end to, subject to the retention 
by him of his right to bring an action in 
respect of such wrongful rescission.” In the 
present case, the plaintiff firm are holding 
to the contract and, therefore, the parties 
must be treated as governed by a subsisting 
contract. So long as the plaintiff firm are 
excluded from claiming for infringement of 
their trade-marks against the defendants by 
reason of the license, their right cannot be 
brought under discussion at the instance of 
those that have the permission to use the 
trade-marks. The defendants as licensees 
and sub-licensees are precluded from queation- 
ing the plaintiffs’ right. 

The next question, to which I am asked to 
direct my attention, is the validity of the 
agreements dated 8th July 1911, and lst 
March 1912. The defendants object to 
these agreements on three grounds. First, 
that the marks in suit were originally the 
property of S. C. Chatterjee, whose skill in 
selecting jute secured for his goods a reputa» 
tion that was associated with hia name, and, 
therefore, his trade-marks, being personal, 
could not be assigned; secondly, that the li. 
cense in respect of the tarde marksin question 


does not carry with it the good-will of the 


business of S. O. Chatterjee: and thirdly, that 


(3) (1886) 16 Q. B. D. 460 at p. 467; 55 L. J. Q. D. 
162; 54 L. T. 629; 34 W. R. 238; 50 J. P. 694. 
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the license, covering as it does only four out 
of seven trade-marks, must be invalid as there 
is no divisibiliby in trade-marks. 

For the first objection, before it ia ruled in 
the defendants’ favour, the consideration 
arises if the trade-marks are so completely 
personal to S; C. Chatterjee as of necessity 
to import that the goods packed under them 
have been manufactured by him. In Honte 
v. Ohavey (4), the Supreme Court of Massa- 
chusetts expressed the principle involved here 
in the following terms:— "There may, no 
doubt, be cases where the personal skill of an 
artist or artisan may so far enter into the value 
of a product that a trade-mark bearing his 
name would, or at least might, imply that his 
personal work or supervision was employed 
in the manufacture; and in such cases it 
would be a fraud upon the publie if the trade- 
mark should be used by other persons, and 
-for this reason such a trade-mark would be 
held to be unassignable......But, on the other 
hand, the usages of trade may be such that 
no such inference would naturally be drawn 
from the use of a trade-mark which contains 
& person's name, and that all that purchas- 
ers would reasonably understand is that 
goods. bearing the trade marks are of a cer- 
tain standard kind or quality, or are made in 
a certain manner or after a certain formula, 
by persons who are oarrying on the same 
business that formerly was carried on by the 
person whose name isin the trade-mark,” 
There is a long series of Bnglish decisions to 
the effect that the mere name of the maker 
will be deemed to be indicative rather of a 
business, in whosesoever hands it may be, 
than of an individual proprietor of it, and 
indeed the evidence on either side in this 
case is unambiguous that these trade-marks 
are merely indicative of a certain standard 
of quality associated with the good-will of 
the business of S. O. Chatterjee. For the 
defence, reliance is placed on the provision of 
law that an agreement that is opposed to 
public policy is void. But “public policy” it 
has been said, “ is always an unsafe and 
: treacherous ground for legal decision", per 
Lord Davey in Janson v. Driefontein | Qonsolz- 
dated Mines, Lid. (5), and Sir George Jessel 
remarked in Printing and Numerical Register. 


(4) 158 Mass. 592. 
(5) (1902) A. C. 484 a6 p. 500; 71 L. J. K. B. 857; 


87 L. T. 872; 51 W. R, 142; 7 Com. Cas, 268; 18 T, L. 
R. 796. 
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ing Üompany v. Sampsom (68); — Ib must not 
be forgotten that you are not to extend 
arbitrarily those rules which say that a 
given contract is void as being against 
publie policy, because if there is one 
thing which more than another public policy 
requires it is that men of full age and com- 
petent understanding shall have the utmost 
liberty of contracting, and that their contracts, 
when entered into freely and voluntarily, 
shall be held sacred and shall be en- 
forced by Courts of Justice. Therefore, 
you have this paramount public, policy 
to consider—that you are not lightly 
to interfere with this freedom of contract.” 
Itisfor the defendants to show that the 
agreements are opposed to publie policy, and 
this they have failed to do. 

Tbe second objection is not borns out by | 
the deed of agreement, dated 8th July 1911, 
as it covers the trade-marks and the good- 
will alike. The 9th clause of the deed runs 
thus:— 

"Olawse9, The licensees having paid the 
said royalty hereby reserved, and otherwise 
complying with and conforming to all the 
terms and conditions of this agreement, shall 
and may at all times. during the said term 
peacefully and quietly use or employ or permit 
others to use or employ exclusively the said 
trade-marks, and to hold the good-will of the 
business of Surjoo Chandra Chatterjee, the 
original baler of the said marks, as far as apy 
of the said marks are concerned, without law- 
ful interruption orinterference by the pro- 
prietors." 

The third objection 1s also not tenable, in 
my opinion. The original baler, it is true, 
owned seven trade-marks in connection with 
his business, but ib appears that the three 
marks that have not beenthe subject of the 
license have not been in use since the first 
assignment in 1904. Mr. Douetil,a witness 
for the defendants, has stated that the four 
marks in suit, known as therangeof S marks, 
were being packed during the last eight or 
ten years, while the other marks were never 
offered in such quantities as to make them 
noticeable; and Ramjadas, a member of the 
firm of Jagarnath & Co., has in his deposition 
stated that from the date of the first assign- 
ment, 24th September 1904, to the date of 


(6) (1875) L. R. 19 Eq. 462 at p. 465; 441, J. Ch, 
706; 32 L. T. 354, 23 W. R. 463. 
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the first license to Moran & Co., 24th Sep- 
tember 1910, no jute was packed under the 
other three marks. No evidence has been 
tendered on behalf of the defence 
that-the three marks in question had not 
fallen into disuse. Inthe absenee of such 
evidence, abandonment of the marks has to 
be held on the statements of Mr. Douetil 
and Ramjidas. In Lavergne v. Hooper (7), 
the learned Judges, (Turner, C. J.,and Muttu- 
sami Ayyar, J.) pointed out that as the 
right to a trade-mark might be acquired, so it 
might be abandoned, and that as no length 
of time was required for the acquiring of a 
right to a trade-mark, in like manner, apart 
from Statutory Law, no length of time was 
required to consitute an abandonment. In 
the present case, all the circumstances point 
to the three marks having fallen into disuse 
and I cannot hold that the four trade-marks 
in suit could not be dealt with without the 
other three marks. | 

Apart from the view I have taken of the 
second and third objections, I do not think 
they can be raised by a licensee against his 
licensor, because the consideration for the 
promise to pay the stipulated royalty is the 
permission to use the trade-marks, and so 
long as the two agreements afford au excuse 
for an infringement, it is not open to the 
licensee to avoid his liability by such objec- 
tions. Considerable stress has been laid on 
the authority of the case of British American 
Tobacco Qo., Ld. v. Mahboob Buksh (8), but 
the principles explained there have no 
application to the considerations that govern 
this case. ` l 


On behalf of the defendants, Hannah aud 
Smallwood, it was urged at the time the 
issues were framed that the plaintiff firm first 
verbally and then by recital in the agreement 
'uniruly represented in a manuer not war- 
ranted by their information that they were 
thé owners of the trade-marks, and thus by 
misrepresentation induced the agreement 
dated Ist March 1912. No evidence of any 
misrepresentation has been adduced, and 
there is nothing in the deed itself that can 
be pointed ont as untruthful. In this con- 
nection, it has been argued by the defence 
that the assignments by Landale and Morgan 
to Harsook Das-Dooli Chand and by the 


(7) 8 M. 149 at p. 154. 
(8) 7 Ind. Cas. 279; 38 C, 110; 15 Q. W. N. 280, 
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latter to Gokhul Chand Khettau were not 
valid, as when Landale and Morgan had the 
good-will and the marks assigned to them, 
they were carrying on a jute-baling business 
of their own, and in their business, the busi- 


` ness and trade-marks of Surjoo Chandra 


Chatterjee got so completely merged that they 
lost their identity, and thus the assignment 
of the seven marks with Chatterjee’s good- 
will, not being an assignment of the whole 
business of Landale and Morgan, was invalid. 
Similar argument has been pressed in respect 
of the assignment by Harsook Das. Dooli 
Chand to Gokbul Chand Khettan. There is 
no authority for such a proposition nor does 
it appeal to me as sound. The evidence 
shows that Landale and Morgan and Harsook 
Das-Dooli Chand, on their respective assign- 
ments, treated the good-will with the trade- 
marks of S. O. Ohatterjee as their pro- 
perty separate from their existing busi- 
ness. The several transactions of mortgage 
and re-conveyance between them bear out 
this view. 

For the reasons, [ have stated above, I hold 
that the agreements dated 8th July 1911, 
aud lst Mareh 1912, are legal, valid and 
operative. I now come to the plaintiffs’ 
claim for damages. It is admitted on bahalf 
of the defendants that the marks, though 
included in the “Association groups,” pro: 
posed or adopted, in 1911, find no place in 
the “Association groups” in 1912, but they 
say that their license has no reference to 
“Association groups" but to certain trade 
groups recognised but not established’ by the 
London Jute Association. A reading of 
clauses 4 and 7 of the deed of agreement, 
dated 8th July 1911, bears out the defend- 
ants’ contention. The trade had established 
certain groups of marks for their own facility 
and the London Jute Association merely 
recognised those groups, and it was not till 
1911 that the Association decided to adopt 
groups of their own. The Association for 
their groups adopted the names given by the 
trade bat made certain alterations in their 
constitution. The marks in suit were in cer- 
tain groups established by the trade, the mark 
3 S. in æ black eirele being in Firsts that 
was commonly known as "six marks group” 
consisting of six marks only. "The trade then 
extended the six marks into eight marks and 
thereafter there existed the six marks group 
and eight marks group contemporaneously, 
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When the Association inangurated or pro- 
posed their own groups in 1911, they includ- 
ed 10 marks in the group known as Firsts. 
Thus they never had any group consisting of 
Rix marks in the First, The 4th clause of the 
deed clearly refers to "six marks group” and it 
will be a stretch of meaning to construe it as 
referring to the Association’s Firsts. The 
same clauses 4 and 7 are found in the first 
license, the deed of agreement, dated 24th 
September 1910, and no one can say that 
in that deed “Association groups’ were 
meant, as in 1910 the Association had 
introduced no groups of their own at all. 
I am asked by the learned Counsel on 
behalf of the plaintiffs not to construe the 
second license by reference to the first, but 
when the language employed in the two 
licenses jis identically the same, the first 
license has a considerable bearing on the 
second. For the plaintiffs attempt has been 
made to establish that since the inaugu- 
ration of "Association groups", tha six marks 
group has ceased to bas. In this, however, 
they have completely fail-d, as the evidence 
of Mr. Douetil and McLeod, who is the Chair- 
man of the London Jute Association, leaves 
no room for doubt that the trade yet, 
deals in six marks group, which exists side by 
side with Association groups. No evidence 
bas been adduced by the plaintiff to show 
that the marks in suit have been removed 
from the trade groups in which they were. 
My view, therefore, is that the indemnity in 
the agreement does not relate to group or 
groups of marks established by the London 
Jute Association, and that the claim for 
damages is not sustainable. I may here 
mention that in no case could a claim for 
damages lie against tke defendants Hannah 
and Smallwood, as nothing has been p:inted 
against them that could lead me to hold that 
they are in any wise responsible for the 
removal of the marks even from the 
Association groups. 


The defendant Watson pleads that he is 
not liable to the plaiutiff, as he became a 
partner in the firm of Moran & Co. after the 
agreement, and there was no contract bet- 
ween him and the plaintiff. It is, no doubt, 
a rule of law -tbat a verscn admitted as a 
partner into an existing firm does not by his 
entry become liable to the creditors of the 
firm for anything done before he became a 
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partner, but an agreement by an incoming 
partner to make himself liable to creditors 
of the firm before he joined it may be. 
established by indirect evidence. The 
Courts, it has been said, lean in favour 
of such an agreement and are ready to 
infer it from slight circumstances: see 
Ew parte Jackson (9), Ha parte Peele (10) 
and Australasia Bank v. Flower (11). 
The evidence in this case, however, ap- 
pears to me fiot slight bat cogent to fix 
the liability on all the members of the 
present firm of Moran & Co. The defend- 
ant Watson entered into partnership with 
Cresswell and Smyth in the firm with the 
knowledge of the liability to Jagarnath & Co. 
in respect of the jute marks, and in the deed 
of partnership dated 18th October 1911, by 
which he became a partner, the language 
employed in clause 12 of that deed leaves no 
doubt in my mind that he is equally liable 
to the plaintiff firm, though he may be . 
entitled to be indemnified by Cresswell for 
any demands that he may have to satisfy in 
respect of these marks. The deed of agree- 
ment, dated 8th July 1911, by which Messrs. 
Moran & Co. were licensed to use the trade- 
marks clearly mentions all the present and 
future members of that firm on whom the 
agreement would be binding and it was with 
this knowledge that Watson entered iuto 
partnership of that firm. The defence set up 
by him was, undoubtedly, not in his mind 
when aletter dated 15th August 1912, was 
addressed by Messers. Moran & Oo. to the 
plaintiff firm. That letter contains the fol. 
lowing significant passage: 

"We also give you notice that we are ad. 
vised, as you have already been informed by 
our Solicitors, Messrs. Leslie and Hinds, that 
we are in no way liable to you under 
either of the agreements relating to the 
3 S mark, and in fact under section 65 of 
the Indian Contract Act, you are bound to 
re pay us the amounts you have obtained from 
us in terms of the agreements which, we are 
now advised, are void.” - 

In connection with the above passage, it 
has to be remem bered that at the date of the 


above letter Mr. Watson was 2 member of the 
(9) (1790) 1 Ves. (Jun.) 181; 80 Eng. Rep. 265; 
1R.R.9 


Lh 
(10) (1802) 6 Ves. (Jun) 602 ab p. 604; 81 Eng. 
Rep. 1216. 
(11) (1885) 1 P. C. 27; 35 L. J. P. C. 18; 12 Jur. 
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Dow firm of Moran & Co., and he in conjunc- 


tion with his partners was laying claim by 
this letter to a refund under section 65 of the 
Contract Act. If he had entered the firm 
without the liability to the plaintiff firm, I 
fail to see how the firm of Moran & Co., 
consisting of himself and Mesars. Cresswell 
and Smyth, could claim such a refund unless 
he had entered into the partnership burden- 
ed with liabilities of the old firm. This is 


also borne out by clause 5 of the dsed of - 


partnership .whereby all office furaiture, 
books, fittings and moveable property. belong- 


ing to the former firm of Moran & Co. be- 


come the property of all the three partners. 
Í hold that Mr. Watson is equally liable to 
Jagarnath & Co. 


My conclusion, therefore, is that the plaint- 
iff firm are entitled to their royalty from all 


the five defendants, as claimed in the plaint, . 


and the suit is decreed to that extent, while 
the claim to damages cannot be allowed and 
the suit to that extent is dismissed. 


As regards costs, general costs of suit are 
allowed to the plaintiffs. The defendants are 
. entitled to such costs of heariug as are occa. 
“sioned by reason of joinder of claim for 
damages. They are further entitled to one 
day’s costs for the adjournment occasioned 
by the failure of the plaintiffs to disclose 
certain documents, in their affidavit of docu- 
ments. The rest of the costs of the hearing 
the plaintiff firm are entitled to. Iam asked 
by the learned Counsel for the parties to 
. apportion the costs of hearing, as a reference 
to the Taxing Master will entail hearing 
expenses on them. All costs before the actual 
hearing are to be borne by the defendants, 
From the day the case was opened to the day 
when the argument of the plaintiff was con- 
cluded, there were nineteen days of hearing, 
Of thase, on an examination of the record, 
I assess four days to have been spent on sae» 
count of the joinder of the claim for damages, 
and the costs of hearing of these days the 
plaintiff must pay to the defendants, while 
the latter must pay to the former the costs 
of fourteen days of the hearing, the costs of 
one farther day occasioned by the adjourn- 
ment being payable to the defendants from the 
plaintiff, There will be the usual set off 
between the parties. The defendants will 
get only one set of costs between them. The 
costs will be on scale No. 2, 
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ALLAHABAD HIGH COURT. 
SEGOND Oryin Arrea No. 1084 or 1912. 
November 4, 1913. 
Present:—Justice Sir P. O. Banerjee, Kr. 

. BAHADUR —DEFENDANT—ÁPPELLANT 
versus 
KHUSHI RAM AND oTRERS—PLELAINTIFFS— 


RESPONDENTS. 
Landlord and tenant —Ea-proprietary tenant—Right 


to use tank for irrigation —Easement against land. 
Lord. 


The mere fact that a certain person is an ex-pro- 
prietary tenant of a certain field does not confer 
on him a right to irrigate the field with the water of a 
tank with which he used to irrigate the field as — 
proprietor, 


A tenant cannot acquire a right of easement against 
his own landlord. 


Udit Singh v. Kalu Ram, 14 A. 185, A, W. N. (1892) 
38, referred to. l 

Unless there has been a partition, & tenant of one 
of the several co-owners cannot acquire a right of 
easement against the other co-owners. 


Second appeal from the decision of the 
District Judge of Saharanpur, dated the 4th 
May 1912. 

Mr. P. D. Tandan, for the Appellant. 

Mr. J. N. Mukerit, for the Respondents. 

JUDGMENT, 

Banerst, J.—The plaintiffs Nos. 1 and 2 
are co-sharers inthe village Kokadi, The 
plaintiffs Nos, 3, 4 and 5 are cultivators in 
that village and it is admitted by the 
learned Vakils for both parties that they 
are not the tenants of plaintiffs Nos. l and 2 
or of the defendant who is also a co-sharer 
in the village. In the year 1311 Fask, 
a partition took place between the various 
co-sharers. In that village, there lies a 
tank called Jahar or Dahar in plot No. 333. 
The allegation of the plaintiffs is that 
with the water of this tank they had for 
many years irrigated the fields which lie to 
the south of the tank. They alleged that 
there were three lifts to the south of the 
tank in that portion of plot No. 333, which 
ig now demarcated as No. 333/3, that to 
the south of the tank is plot No. 481/2, 
which under the partition has been allotted 
to the defendant's share, that in that plot 
there were three other lifts and a channel, 
that the water from the tank used to he 
collected in the lifts first mentioned and 
afterwards in the lifts in plot No. 481/2, 
that by the channel they used to carry 
the water to their fields, that after the 
partition tte defendant to whose share plot 
No. 481/2 was assigned destroyed the lifts 
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and levelled the ground and that in conse- 
quence thereof the plaintiffs had been unable 
to irrigate their fields. They accordingly 
asked for a mandatory injunction directing 
the defendant to re-build the three lifts on 
the southern side of the tank bearing 
No. 3383/3 and the three lifts in land 
No. 481/2 for the purpose of irrigation of 
the plaintiffs’ fields and to allow the plaint- 
iffs to irrigate their fields from the said 
tank in the manner alleged and not to 
interfere with the plaintiffs’ right of irriga- 
tion. The Court of first instance dismissed 
the suit. The lower Appellate Court was of 
opinion that the plaintiffs had a right of 
easement to irrigate the fields. That Court 
found that the lifts and channel alleged by 
the plaintiffs did exist and sent down an 
issue, to the Court of first instance to find 
whether the easement which the plaintiffs 
. claimed was or was not an easement of 
nscessity. On return being made to this 
issue, the case was heard by another Judge. 
He was of the opinion that the plaintiffs 
Nos. 3,4 and 5 bad acquired a right of 
easement and that as regards plaintiffs 
Nos. land 2, there was an agreement bo- 
tween them aud the defendant and other 
co-Sharers at the time of the partition 
under which the right of the said plaintiffs 
` to irrigate their fields, as before, was main- 
tained. He held that the plaintiffs Nos, 1 
and 2 were by virtue of this agreement 
entitled to the right claimed by them and 
that the other plaintiffs, the tenants, had a 
right of easement. He accordingly decreed 
the plaintiffs’ claim. The defendant has 
preferred this appeal and it is first con. 
tended on his behalf that the plaintiffs 
Nos. 9, 4 and 5 sannot be held to havea 
right of easement. As has been stated 
above, @ partition took place in 1311; 
therefore, prior to that year, all the pro- 
prietors were joint owners of the village 
and the tenants were the tenants of the 
whole of the proprietary body,. That being 
so, itis urged that the plaintiffs Nos. 3, 4 
and 5,as tenants, could not acquire a right 
of easement as against their landlords who 
were the whole of the proprietary body, 
including the defendant. This contention, 
is, in my opinion, well founded. A tenant 
cannot acquire a right of easement against 
his own. landlord. I deem it needless to 
cite authorities in support of this view but 
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I may refer to the Full Bench decision of 
this Court iu Udit Singh v. Kashi Ram (1). 
In that case, it was held that a tenant cannot, 
as against his landlord, acquire by prescrip- 
tion an easement in respect of the land 
occupied by him as tenant, over other 
lands belonging to the landlord. It ig 
clear, therefore, that the plaintiffs Nos. 9, 4 
and 5 could not have acquired a right of 
easement over land No. 451/2, which is 
not a part of their cultivatory holding. It 
is, however, contended on their behalf that 
in the plaint they did not allege a right 


‘by prescription or claim a right of easement 


but they asserted that they hada right to 
irrigate their fields with the water of the 
tank in question by carrying it through 
the plot No. 481/2. from time immemorial, 
and that this was a right which was appurt- 


.enant to the holding and formed a part of 


the contract of tenancy. On this point, it 
is necessary to have a finding from the 
Court below, as the case apparently was 
not considered by that Court from this point 
of view and the opinion expressed by the 
learned Judge as tothe acquisition of a 
right of easement by the said plaintiffs is - 
clearly erroneous. As regards plaintiffs 
Nos. 1 and 2, I think the Court below was 
right iu holding that by virtue of the 
agreement entered into by the different 
co-sharers at the time of partition to which 
[have referred above, the plaintiffs’ right 
fo irrigate their fields with the water 
from the tank in question and by means 
of the lifts and the channel in field 
No. 4$1/2 was maintained. In the partition 
proseedings, which laid down the mode in 
which the partition was to take place 
(tarz tagsim), it is stated in Chapter X, 
clause II, under the heading “ irrigation 
(1b pashi)” that irrigation takes place from 
the Jahar, that is, tank in Nos. 333 and 816, 
that these tanks would be partitioned, but 
the fields which are irrigated from these 
tanks would continue to beirrigated ag 
before. This was a clear agreement between 
the co-sharers and by virtue of it, the plaint- 
iffa Nos. l and 2, who are co-sharers, are 
entitled to irrigate their fields in the same 
manner in which they had been irrigated bo. 
fore. It has been found by the lower Appel- 
late Court that the water used to be taken 


(1) 14 A. 185; A. W. N, (1892) 38, 
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from thetankin 331 by means of three 
lifts which were in that plot and three 
other lifts which are in plot No. 431,2. 
Therefore, these plaintiffs are entitled to 
continue to irrigate the fields by moans of 
the lifis and the channel which they used 
before partition. The plaintiffs Nos. 1 
and 2 are, therefore, entitled to the right 
they claim, not as an easement but onu 
the strength of the agreement to which 
I have referred. It is urged that the 
Court below should have come t5 a find- 
ing as to the fields which these plaintiffs 
are entitled to irrigate as co-sharers in 
the village. According to the contract 
mentioned above, they are. entitled ag 


co-sharers to irrigate only sach fields as 


they hold in their character as co-sbarers. 
It is, therefore, necessary to refer an issue 
on this point also, I, accordingly, refer to 
the Court below the following iasues under 
Order XLI, rule 25, of the Codeof Civil 
Procedure:—(1) Was it, or was it not 
a part of the contract of tenancy of the 
plaintiffs Nos. 3,4 and 5, that they would 
have a right to irrigate the fields lying 
to the south of the tank in question with 
its water,in the manners alleged in the 
plaini? If such was the contract, what 
are the fields of the said plaintiffs, to 
which the said contract relates P (2) What 
are the fields of the plaintiffs Nos. 1 and 
2 held by them as co-sharers in the village, 
which before partition they had a right 
to irrigate with the water of the tank 
in questio, iu the manner alleged in tne 
plaint P - 

On return of the finding, the Oourt de- 
livered the following 


JUDGMENT.—The finding by the Court 
below on .the first issue referred to it is 
in the negative. The mere fact that the 
plaintiffs Nos. 3, 4 and 5 are ex-proprietary 
tenants of oertain fields does not confer on 
them a right to irrigate the fields of which 
they are ex- proprietary tenants with the water 
of the tank in question, merely because they, 
as proprietors, used to do so. It has not 
been shown that any contract has been 
entered into between, them and the landlord 
. by which they were given a right to continue 
to irrigate their fields. The elaim of these 
plaintiffs must, therefore, fail. As regards 
plaintiffs Nos, 1 and 2, who are co-sharers, they 
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wera entitled to irrigate such of their fields 
as they had bəən irrigating at the time of 
partition with the water of the tank in ques- 
tion. They have not adduced any evidence 
ta prove what the fields are which they 
used to irrigate. They examined two 
witnesses, namely, the pafwart and one Genda. 
The patwari filed a list of the fields caltivated 
by the plaintiffs Nos. 1 aud 2, but he had no 
personal knowledge as to irrigation. His 
Statement on the point was, as the learned 
Judge says, hearsay. The evidence of the 
patwart has been read to me and I ficd 
from it that the patwart did not speak from 
personal knowledge. As for Genda, the 
learned Judge has apparently disbelieved 
him as he calls his evidence worthless. 
The Court balow was, therefore, right in 
finding the second issue against the plaintiffs 
Nos. Land 2. The result is that the claim 
of the plaintiffs fails and ought to have baen 
dismissed by the Uourt below. I allow the 
appeal, set aside the decree of the Court 
below and restore that of the Court of | 
first instanca with costs in all Courts. 


Appeal allowed. 





PUNJAB CHIEF COURT.! 
MISCELLANEOUS FIBST CIVIL APPEAL No, 881 
or 1911. 
| July 14, 1913. 
Present; —Mr, Justice Rattigan. 
FAZUDIN AND ANOTHER——PLAINTIFFS 
— A PPELLANTS 
vOTSUS 


SHAH NAWAZ AND ANOTHER—DEFENDANTS— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), Sch. II, el. 17 
— Application to file agreement to refer to arbitration—- 
Land to be partitioned — Matter not cognizable by Civil 
Court—Agreement not to be accepted in part. 

A. applied, under clause 17 of the second Schedule 
to the Civil Procedure Code, thatan agreement for 
reference to arbitration between himself and certain 
other parties might be filed in Court, and that the 
agricultural land and certain cattle, belonging to the 
parties to the agreement, which related to the said 
land, be partitioned between the parties through 
the arbitrators: 

Held, (1)*that the Civil Court had no jurisdiction to 
entertain the application, as it related to the partition 
of agricultural land within the meaning, and for the 
purposes, of section 158 (2) clauses (17) and (18) of the 
Punjab Land Revenue Act, 1887; 
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(2) that the agreement could not be accepted in 
part, 4. e., as to the division of the cattle. | 
Partab Singh v. Devi Singh, 5 P. R. 1883, followed. 
Sardar Wasawa Singh v. Sardar Arur Singh, 63 
P. R. 1893, Musammat Karmon v. Jiwan Mal, 19 P. R. 
1892, Mathra Das v. Hakim Singh, 16 Ind. Oas. 752; 
261 P. W. R. 1912; 247 P., L. R. 1912, distinguished. 
Miscellaneous first appeal from the order 
of. the Additional District Judge, Lahore, 
dated the 28th March 1911, dismissing the 
_ application, 
Lala Gopal Ohond, for the Appellants. 
Sheikh Gulab Din, for the Respondents. 


J JDGMENT.—On the 17th January 1911, 
an application, under-clause 17 of the second 
Schedule to the Civil Proesdure Code, was 
presented to the Additional District Judge 
of Lahore by Mian Fazl Din and Muhammed 
Hussain, and was to the effect that certain 
lands in villages situate in the Districts of 
Lahore, Hoshiarpur and Gujranwala was 
jointly owned by the applicants and 
the respondents (Mian Shah Nawaz and Mian 
Feroz Din) in equal shares and that applicants 
' were desirous of having 16 partitioned. The 
application further stated that on the 17th 
March 1909, all the above named persons had 
agreed to have the partition of the said 
land (and also of certain cattle in thé 
Gujranwala District) effected by three 
specified persons, audto accept the partition 
that might be made by the latter but that 
the respondents had subsequently resiled 
from the agreement which was reduced to 
writing on the 27th March 1909, and 
signed by the parties and had refused to 
allow the arbitrators to partition the pro- 
perty. Applicants, therefore, prayed that the 
written deed of agreement for reference to 
arbitration (a copy whereof was attached 
to the plaint) might be filed in Court 
and the aforesaid property be partitioned 
between the parties through the said arbi- 
trators. 


The Additional District Jadge held that 
the Civil Court bad no jurisdiction to 
entertain the application as it related to 
the partition of agricultural land within the 
meaning, and for the purposes, of section 158 
(2) clauses XVII and XVIIL of the Punjab 
Land Revenue Act, 1887. The learned 
Judge in so holding points ont that 
admittedly no question of title is here 
involved, a3 the shares of the various parties 
are not in dispute, and the only object of 
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the agreement and ofthe application is to 
hava the partition oarried oub by the 
arbitrators through the Court. Relying upon 
Partab Singh v. Devi Singh (1), he 
holds that as a Civil Court has no jurisdiction 
to effect partition of agricultural land; it 


.has, consequently, no jurisdiction to file an 


agreement under clause 17 of the second 
Schedule to the Code, when such agresment 
refera to matters over which the Coart 
has no jurjsdiction to pass a final decree. 
He adds that that part of the agreement 
which relates to the division of 
cattle is cognizable by the Civil Court 
but that as the agreement, as a whole, cannot 
be entertained by such Court, it cannot be 
accepted in part under clause 17 of the 


‘second Schedule, and in go deciding relies 


upon the authority cited. As a result, 
the learned Judge held that he had no 
jurisdiction to entertain the application 
in whole or in part, and he accordingly 
rejected it, bit as he found in favour of 
applicants upon the other pleas raised by 
respondents, he left the parties to bear their 
own costs. 

Applicants have appealed to this Court 
and [ have heard Mr. Gopal Chand on their 
behalf and Mr. Gulab Din in support of the 
decision of the Additional District Judge. 

In my opinion, the conclusions of the 
lower Court are in accordance with law. 
The applicants expressly ask the Court 
to have partition of the proparty in 
suit (which consists mainly of agricultural 
land) effected through the agenoy of certain 
persons, and for this purposa they ask the 
Court to file the agreement of the 27th March 
1909 and to take action under clause 17 of 
the second Schedale to the Code. That 
clause provides that where any persons agree 
in writing that any differenca between them 
shall be referred to arbitration, the parties 
to the agreement or any of them, may apply 
to any Court, having jurisdiction in them atter 
to which the agreement relates, that the agree- 
ment be filed in Court.” 


The question, then, arises whether in this 
case the Civil Court has jurisdiction "in the 
matter to which the agreement relates,” or, 
in other words, whether the Civil Court is 
empowered to deal with a claim for partition, 


(1) 5 P. R. 1883. 


the |. 
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through the agency of such Court, of land 
which admittedly comes within the definition 
of “an estate” in section 3 of the Panjab Land 
Revenue Act, 1887. Clearly, the Civil Court 
has no such jurisdiction, as section 158 (2) 
of that Act expressly provides that “a Civil 
Court shall not exercise jurisdiction over any 


of the following matters, namely:— 
* * & * * 


“(XVil) Any claim for partition of an 
estate, holding or tenancy, or any 
question connected with, or arising 
out of, proceedings for partition, 
not being a question as to title in 
any of the property of which parti- 
tion is sought." 


In the case before me, the partition of the 
‘property has not been carried out, aud the 
object of the applicants is, as expressly stated 
in the application, to secure that partition. 
No question of title is involved and all that 
the applicants ask for ig partition. This 
case is, therefore, clearly distinguishable 
from Sardar Wasawa Singh v. Sardar Arur 
Singh (2), where the partition had been 
already effected by an award of arbitrators, 
and the prayer of the applicant was in effect 
that the award should be made a decree of 
the Court. As observed by Rivaz, J., in that 
st " . í > 

ease: The claim is clearly not one for parti- 
tion’ whicb, I think, mast mean a claim 
which asks the Court to effect a partition. 
Here, the claim is that the partition has 
been fully carried out by the arbitrator, and 
the suit is for the enforcement of bis award, 
plaintiff asking for a declaration that he is 
entitled finally to retain possession, exclusive 
possession, of what has fallen to him under 
the terms of the award.” On the other 
hand, in the case before me, there has been 
no partition and the applicants’ prayer is (as 
already observed) expressly for partition to 
be effected through the Court. Such a claim 
cannot, iu my opinion, be entertained by the 
Civil Courts, and as a result the lower Court 


“was right in holding that it bad no jurisdic- 


tion to file the agreement. [ also agree with 
the lower Court that the agreement sould 
not be accepted in part (2. e., as to the divi- 
sion of the cattle). Upon this point, Paríab 
Singh | v. Devi Singh (1) is clear 
authority in support of the lower Court’s 


(2) 63 P. R. 1893. 
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decision. Musammat Karmon v. Jiman 
Mal (3) and Mathra Das v. Hakim Singh 
(4), which relate to ordinary suits embrac- 
ing two or more distinct claims, of which 
some are, and some are not, cognizable by 
the Civil Courts, ara not relevant to a ease 
such as the present where the question ig 
whether the Court can take action under 
clausa 17 of the second Schedale to the Civil 
Procedure Code when part of the agreement 
relates to matters in respect of which it had 
no jurisdiotion. Here the only direct 
authority is Partab Singh v. Deot Singh (1), 
I accordingly dismiss this appaal with costs. 
diris Appeal dismissed. 


(4) 16 Ind, Oas. 762; 261 P. W. B. 1912; 947 P 
R. 1912, (ERE 


CALCUTTA HIGH COURT. 
Seconp Orvis Appgat No. 681 or 1929. 
May 25, August 18, 22, and September I, 

1913. 
Present: —Sir Lawrenca Jenkins, Kr., Chief 

Justice, Mr. Justice Coxe and 
Mr. Justice Ray. 
MAHAMMAD GOWHAR ALI—PzAINTIFF 
— APPELLANT 

versus 

SAMIR-UD-DIN SHEIKH AND OTHERS— 


DeranDants RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. 153—Suit for 
rent —Plaintiff lessee under landlord—Suwit contested 
by tenant defendant on ground that lease is invalid and 
that tenants are tenants of landlord —Dismissal of suit 
by Courts below —Suit valued at less than Rs. 100— 
Second appeal, whether lies—Civil Procedure Code 
(Act V of 1998), s. 98—Judges hearing appeal to come 


` to complete decision with reservation of point of law— 


Ex parte rent decree —Res judicata— Absence of proof 
that relationship of landlord and tenant ceased to exist 
stace ex parte decree—Presumption of continuity of 
relationship —Bvidence Act (I of 1872), s. 109. 

In a rent suit, valued at less than Rs. 100, the plaint- 
iff claimed to be a lessee under the defendant No. 3 
who did not appear. The contesting defendants, who 
were the ryots, pleaded that the lease was invalid and 
that, consequently, the relation of landlord and tenant 
did not exist between them and the plaintiff. They 
also alleged that they were tenants under the defend. 
ant No.3. The Courts below held that the lease 
of the plaintiff was invalid and accordingly dismissed 
the suit. The plaintiff appealed to the High Court: 

Held:—[Per Jenkins, C. J., and Ray, J. (Coxe, J., diga 
senting] that the judgment of the Court of Appeal 
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below decided a question relating to title to land or 
to some interest in land as between parties having 
conflicting claims thereto within the meaniug of sec- 
tion 153 of the Bengal Tanaucy Act, and that, there- 
fore, a second appeal Jay. 

Per Jenkins, C. J.—The intention of section 98 of the 
Civil Procedure Code of 1908 is thatthe Judges hearing 
an appeal should come toa complete devision with 
the reservation of the point of law on which they 
differ, and they should, by their judgment, make it 
clear that if the point of law is decided in one way, 
if will have a certain final result, and if it is decided 
in another way, it will have another and a different 
final result. 

Where the plaintiff sued the predecessors of the 
defendants for the rent of certain lands and obtained 
an ew parte decreé: 

Held, (Per Coxe and Ray, JJ.), that the decree es- 
tablished that when it was passed the relationship of 
landlord and tenant existed between the parties; that 
under section 109 of the Evidence Act, it was incum- 
bent on the defendants to prove that that relationship 
had ceased to exist since the passing of the decree, and 
that, in the absence of such proof, it must be taken 
to be finally determined between the parties that 
the relationship of landlord and tenant existed be- 
tween them. 

` Appeal from the decree of the District 
Judge of Pabna and Bogra, dated January 
16th, 1909, affirming that of the Additional 
Munsif of Bogra, dated September 14th, 1908. 
Babu Braja Lal Ohakarvarty, for the Appellant. 
Babus Biraj Mohan Majumdar and Rama- 
kanta Bhattacharjee, for the Respondents. 
This appeal was at first heard by Coxe 
and Ray, JJ, Coxe, J., held that no 
appeal lay, but Ray, J., held that an appeal lay, 
Their Lordships passed the following 
JUDGMENTS. 


Coxe, J. (May 26th, 1913).—A preliminary 


objection has been taken in this gase 
that no appeal lies. The suit was one 
for rent, valued at less than Rs. 100. 
The plaintiff claimed to be a lesse 


under the defendant No. 3. The contesting 
defendants, who were the rycts, pleaded 
that the lease was invalid and that conse. 
quently, the relation of landlord and tenant did 
not exist between them and the plaintiff, 
They also alleged that they were tenants 
under the defendant No. 3, though clearly it 
was quite pnnecessary for them to do so. 
The defendant No. 3 did not appear. 


The Courts below held that the lease of: 


the plaintiff was invalid and accordingly 
dismissed the suit. 

The plaintiff appeals to this Court, 

Under section 153 of the Bangal Tenancy 
Act, an appeal does not lie unless the decree 
decides & question relating to title to land as 


between parties having conflicting claims 
thereto. The decree in this case may be 
said to decide a question relating to title to 
land; but it does not appear to me that it 
decides it as between parties having con- 
flicting claims therto, because even if it can 
properly be said to decide it as between the 
plaintiff and the defendant No. 8, yet it is 
neither alleged nor proved that the defend- 
ant No. 3 has a conflicting or any claim to 
the land. If the defendant No. 3 had not 
been made a party, ib is conceded that no 
appeal would lie. In such a case, the decrees, 
just as inthe present case, might decide a 
question relating to title to land, and no 
appeal would lie, simply because it would not 
decide it as between parties having con- 
flicking claims thereto. If in the present 
case the defendant No. 3 had disputed the 
lease, or even if it had been alleged by the 
plaintiff that she disputed the lease and that 
statement had not been traversed by the 
defendant No. 3, it might be held that son- 
flicting claims existed, But here the plaint- 


iff does not allege that the defendant No. 3 . 


disputes the validity of the lease or has 
obstructed him in realizing rent, or colluded 
with the tenants, or in any way has pub 
forward any claim to the landlord's interest. 
The defendant No. 3 does not appear or put 
forward any claim at all. It would seem, 
therefore, that there is neither conflict nor 
claim that the plaintiff and that 3rd defend- 
ant are in entire accord and that the latter 
is endeavouring to transfer to the former 
property which she has no power so to brans- 
fer. I cannot see, therefore, how ib can 
justly be said, on the pleadings, that the 
plaintiff and the defendant No. 3 have con- 
flicting claims to the landlord’s interest; and 
if they have not conflicting claims, the sec- 
tion clearly does not admit an appeal. If 
there is auy conflict at all as to the pro- 
prietary interest, ib would seem to exist 
between the plaintiff and the defendant No. 3 
on the one side andthe beneficiaries of the 
3rd defendant’s trust on the other. They, 
however, are not parties to the sait, The suit 
18 resisted only by the tenants; and there is 
rothing to show that they resist it at the 
instance of the defendant No. 3, or that she 
has anything to do with their case. In these 
circumstaucas, I caunob see why the plaintiff 
should have a right of appeal against the 
tenants merely because he has made the 
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ord defendant, who is supporting him, a parby 
to the suit. 


Referenca has been made to the cases, 
which are quoted on page 436 and the 
following pages of the 8th Volume of Caleutta 
Weekly Notes though the learned Pleader 
for the appellant did not cite them or rely 
upon them. Nor was it his argument that 
the case was appealable because the plaintiff 
and the contesting defendants laid conflicting 
claims to the land: Ibis somawhat difficult 
to reconcile all these cases with each other; 
but, in any oase, they are, in my opinion, 
clearly distinguishable. In them the parties 
both claimed the same position under the 
superior landlord with respect to the same 
land; and in some of the cases it was held 
that the decision was, therefore, between 
parties having conflicting claims to the land. 
But here the defendants are cultivating 
tenants of the land; while the plaintiff has 
been given a mokarrart lease of a large 
amount of land in-two villages, of which the 
land in suit forms a portion. It is not quite 
clear whether the lease comprised all the 
land of the defendant No. 3 but, in any case, 
ib is clear that the plaintiff and the defend- 
ants are not claiming the same interest or 
the same position at all, The plaintiff is the 
tenure-holder of the whole or a large portion 
of the 3rd defendant's estate, while the con- 
testing defendants are mere rayots of a hold- 
ing said to be within the tenure. It is true, 
as l have said, that the defendants allege that 
they are the tenants of the defendant No. 3. 
It was not necessary, however, for their case, 
to put forward this plea. It was sufficient 
for-them to plead that the plaintiff's title 
was defective and too much stress should not, 
I think, be laid on this point. 


In my opinion, therefore, the decree does 
not decide any question as between parties 
having conflicting claims, and an appeal does 
not lie. As my learned colleague does not 
assent to this view, let the case ba laid before 
the Chief Justice for reference toa third 
Judge. 


Ray, J.— It appears to me that the 
judgment of ths Coart of Appaal below 
decided a quaestioa relating to title t» land 
or to some intarast in land as between 
parties having conflicting claims thereto. It 
cannot be distinguished from the case of 


Sitanath Pal v. Kartik Gharami (1) decided 
by Rampini and Wilkins, JJ. This cass was 
followed by. Mitter, J., in Ram Kanu Das 
v. Fakir Ohund Das (2). The plaintiff alleges ` 
that he bas acquired a mokarrazz right from 
ihe defendant No. 3 and is entitled to treat 
the defendants as his tenants; and the 
defendants, in denial of the plaintiff’s right 
assert that they hold directly under tne 
defendant No. 3. Id» notsee how it can 
be said that the claims of the parties do not 
conflict and the question certainly relates to 
some interest in land. If 15 were necessary 
to be very precise I would siy that the 
particular interest about which there is 
conflict is who is the tenant under the 
‘defendant No. 3. 

In the present case there is another aspect 
of viewing at it. The plaintiff bases his 
right to receive the rents from the defendants 
Nos. 1 and 2 on the mokarraz grant which he 
obtained from the defendant No. 3. That is 
the foundation of his claim. That grant he has 
sought to be established as against not only 
the tenants but also against the defend- 
ant No.3. This he may have done to 
avoid future trouble or to allay all 
anxiety on the partof the tenants. [t is 
every day done and Ido not think there 
is anything in the law to forbid it. I do 
not think it was necessary for the plaintiff 
to allege or prove that the defendaut No. 3 
had, in any way, questioned the grantin 
order to establish his competency to add 
the defendant No. 3 asa party to the suit. 
He did not receive his rents and he might 
weli have desired his right to receive them 
adjudicated in the presence of the party inter- 
ested to dispute it. Ib appears to me that 
section 153 of the Bengal Tenancy Act, 
itself contemplates such cases. "Then there 
is, undoubtedly, a conflict of claim as between 
the plaintiff and the defendant No. 3 as to 
who’ is entitled to receive the rents from 
the tenants. The claim of the plaintiff to 


‘receive those rents conflicts with the right 


of the defendant No.3 toa receive baem. 
Now, this question has been raised though 
not by the defendant No, 3, but by the 
tenant defendants and the Courts below have 
decided it. The fact that the defendant. 
No. 3 did not raise the eontest and did not 


(1) 8 C. W. N. 434, 
(2) 8 0. W. N: 488, 
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appear in tke suit, does not appear to me 
to be very material. I would quote here some 
observations of their Lordships of the Privy 
Council, though they were made in an 
appeal case:— It was said that the appeal 
was heard ez parte, Mr. Doyne candidly 
admitted that he could not on that ground 
dispute the effect of it. It is in their 
Lordships’ opinion quite clear that it is 
impossible to allow the appellant to take 
advantage of her absence on that oscasion, 
in order to re-open any question which either 
was expressly decided or might have been 
raised and determined on that appeal." 
Juggodumba Dossee v. Tarakant Bannerjee (3). 
I, therefore, hold that the appeal lies. 


Br tHe ÜDougRT.—We state the point of, 


law upon which we differ as follows:— 
In the circumstances of this case does an 
appeal lie?" 


' JUDGMENT. 


Jenkins, CO. J. (August 18, 1918.) — The 
reference to a third Judge is under the 
proviso to section 98 of the Code of Civil 
Procedure. This section with certain varia- 
tions re-prodaces section 575 of the former 
Code. But there is a differenae between the 
two Codes which makes a very important 
difference for the purposes of a reference 
- such as that now before me. Under the old 
Code theappeal was referred to one or more 
of the other Judges. Under the present 
Code it is a point of law that is to be heard 
by one or more of the other Judges. The 
result is that whereas under the old Code I 
could have disposed of this appeal on a re- 
ference, under the present Code I carinot. 
The intention of section 98 is that the Judges 
hearing the appeal should come to a complete 
decision with the reservation of the point of 
law on which they differ, and they should, by 
their judgments, make it clear that if the 
. point of law is decided in one way it will 
have a certain final result, and if it is decided 
in another way it will have another and a. 
different final result. That has not been 
done here and the result is that if I 
express my opinion on this point of law at 
this stage the appeal will be left in a 
condition of suspense and my decision will 
not decide the appeal. It may be that 
while the Judges differ in their opinion on 


(8) 6 C. L, R, 121, 


this preliminary point, they are in accord 
on the merits of the case and so the reference 
may be unnecessary. 

In view of these circumstances, i6 appears 
to me that the reference is premature and it 
is impossible for me to deal with it at this 
stage, The case will go back to the Division 
Bench for decision in the manner that I 
have indicated. 


JUDGMENT OF THE DIVISION . 


BENCH. 


Coxs anp Ray, JJ. (August 29, 1913.) — 
This case has been returned by the learned 
Chief Justice for a further finding. We are 
both of opinion that if any appeal lies the 
appeal should be decreed. It is found by 
the Courts. below that the plaintiff has no 
title to the land inasmuch as the defendant 
No. 3 had no power to transfer it to him. 
It does not appear to us, however, that this 
question is still open to-controversy but has 
been finally decided. The plaintiff sued the 
predecessors of the defendants for rent and 
obtained & deeree. That decree establishes. 
that when it was passed the relationship of 
landlord and tenant existed between the 
parties. Under section 109 of the Evidence 
Act it is incumbent on the defendants to 
prove that that relationship has ceased to 
exist but it is not their case that it has 
ceased to exist since the passing of the 
decree. Both the Courts below ignore this 
decree on the ground that it was passed 
ex parte. But, in our opinion, an ex parte 
decree is just as effective as any other decree 
until it is ses aside or proved to have been 
obtained by fraud. And in this case if may 
be added, though the addition does not really 
carry the case any further, that the decree 
was executed. 

In our opinion, therefore, when ib is not 
pleaded that any chasge has taken place in 
the position of the parties since the former 
decree, ib must be taken to be finally deter- 
mined between the parties that the relation- 
ship of landlord and tenant exists between 
them and the question whether the lease to 
the plaintiff was or was not valid becomes 
irrelevant. We think, therefore, that the 
learned District Judge erred in law in decid- 
ing the case on that point, aud thatif an 
appeal lies, his decision should be reversed 
and the plaintiff should obtain a decree 
for the rent olaimed with costs throughout, 
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Let the papers be returned to the Chief 
Justice. 
Babu Brojo Lal Ohakravarti, for the 
Appellant. ` 
Babus Biraj Mohan Mozumdar and Rama- 
kanta Bhattacharya, for the Respondents. 
FINAL JUDGMENT. 


JEN&INS, O. J.— (September 1, 1913).— 
This is a reference to me as a third Judge 
under the provisions of the Code, occasioned 
by a difference of opinion between two 
learned Judges of this Court, The case 
came before them by way of second appeal, 
and on the merits they both agreed that the 
appellant ought to succeed: but while one of 
the learned Judges was of opinion that an 
appeal would lie, the other considered that 
ib would not. This is the only question that 
remains unsettled. The determination of 
this question turns upon the coustruction of 
section 153 of the Bengal Tenancy Act, for 
this was a suit instituted by a landlord for 
the recovery of rent under that Act and no 
second appeal would lie unless the decree 
has decided a question relating to title to 
land or to some interest ‘in land as between 
parties having conflicting claims thereto. 
The only question then is whether the 
decree has had this effect. l 

[t appears to me that it undoubtedly haa. 
The plaintiff claims to be the lessee under 


defendant No. 3 and the point determined 


adversely to the plaintiff by the lower 
Appellate Courb was that this lease was 
invalid and that he had no title, That has 
been decided by the decree in a suit to which 
they both were parties, and nob only was it 
a decision relating to title to land or to soma 
interest in land, butthe plaintiff and the 
defendant No. 3 appear to meto ba parties 
having conflicting claims therato. The 
claims certainly are not identical claims to 
the extent of the plaintiff's alleged interest — 


they are in conflict with one another, and | 


nonetheless because the plaintiff claims 
under defendant. No. 3. This does not 
appear to me to require the authority of 
cases but it seems to me to be fully illastrat- 
ed by the accepted principle that as 
between a vendor and a purchaser or a 
lessor and lessee, under instruments which 
are for some reason ineffective, the purchaser 
in onecaseand the lessaa in the other, can, 
. where the conditions permit, set up and 


successfully establish the plea of adverse 
possession if there be adverse possession. 
It appears to me then that the rights are 
conflicting rights. 

For these reasons I think that the appeal 
should be allowed with sosts as was deter- 
mined by the two learned Judges in the 
eyent of my coming to the conclusion to 
which I have just given expression. 

There will be no order as to the costs of 
this reference. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 
First Civi, APPEAL No. 265 or 1911. 
December 16, 1913. 
Present;—Sir Henry Richards, Kt., Chief 
Justice, and Justice Sir P. C. Banerji, Kr. 
RAGHUNATH KUNWAR-—-PriAINTIFF— 

, APPELLANT 
versus 


SHANKAR SINGH AND OTHEBRS— 


DErFENDANTS — RESPONDENTS. 

Morígage —Prior and puisne mortgagee—~Puisne mort- 
gagee not party to swib by prior mortgagee —Purchaser 
at auction —Subsequent sutt by puisne mortgagee —Form 
of decree—Amount to be paid by subsequent incum- 
brancer— Redemption. 

A prior mortgagee brought a suit on the basis of 
his mortgage but did not implead the subsequent 
mortgagee as a party. He’ obtained a decree in 
execution of which the property was sold and pur- 
chased by a third person. Subsequently, the puisae 
incumbraucer instituted a suit and sought to redeem 
the prior incumbrance: 

Held, that the proper order to make ina case of 
this description was todirectacaloulation of what was 
due upon foot of the prior inoumbrance up to the date 
of the taking over of possession upon sale (or, if that 
date could nob be ascertained, the date of sale), 
and the puisue incumbrancer should be declared en- 
titled to redeem upon payment of the amount so 
ascertained. 

Dip Narain Singh v. Hira Singh, 19 A. 527; A. W. N. 
(1897) 147, Phulmani Choudhrain v. Nageshar Parshad, 
9 Ind. Cas. 670; 8 A. L, J. 165; 33 A, 370, relied upon. 


First appeal ‘from the decision of the 
Subordinate Judge of Cawnpore, dated the 
llth May 1911. 

Mr. O'Oonor, for the Appellant. 

The Hon'ble Dr. Sunder Lal, for the Re~ 
spondents. , 


JUDGMENT.—This and the connected 
Appeal No. 302 of 1911! arise out of a suit 
on foot of a mortgage, dated the 5th of 
September 1881. ti appears that there had 
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been a prior mortgage, dated the 14th of 
January 1879. On foot of this prior mort- 
gage asuit was brought and a decree obtained 
and the property put up to sale some- 
time about the year 1896. To that suit the 
mortgagee in the mortgage of 1881 was not 
made a party and the substantial question 
in the present appeal is as to the proper 
order that should now be made. On behalf 
of the appellant it is contended that the 


mortgagee in the mortgaga of 1831 
Bhould be entitled to call upon the 
purchaser to account for the profits 


from the year 1896 up to the present 
time, and that if this was done ib would bə 
found that the mortgage of the l4th of 
Jauuary 1879 had been discharged so far as 
it effected the property which is sought to 
sellin the present suit. On the other hand, it 
is contended by the respondents iu the 
present appeal, who are the appellants in the 
connected appeal, that they are entitled to have 
an account takenof what would be due upon foot 
of their mortgage from the date thereof right 
up to the present time, or in the alternative 
that they should be allowed the amount of 
the purchase-money they paid in the year 
1896 and interest thereon. ín our opinion 
the proper order to make ina ease of this des- 
cription, is to direct a calculation of what was 
due upon foot of the prior incumbraneo up to 
the date of the taking over of possession upon 
sale, (or if that date cannot be ascertained the 
date of sale) and the puisne incumbrancer 
should be declared entitled to redeem upon pay- 
ment of the amount so ascertained. We are 
clearly of opinion that the prior incumbrancer 
ought not to be called upon for an account of 
the profits which he has received subsequent 
to the sale. This in principle was the view 
taken in the case of Dip Narain Singh v. Hiru 
Singh (1). In the case of  Phulamani 
Ohaudhrain v. Nageshar Parshad (2) accounts 
were directed to be taken upon this basis in 


order to enable the Court to make what it. 


considered a proper decree. See also the 
issues referred in Manohar Lul v. Ram Babu 
(3). The real principle upon which, in our 
opinion, the decree should be drawn up is 
to place the puzsne incumbrancer, whom the 
prior ineumbrancer neglected to make a 

(1) 19 A. 627; A. W. N. (1897) 147. 

(2) 9 Ind. Cas. 670; 33 A. 370; 8 A. L. J. 155. 

(3) 14 Ind. Cas. 674; 9 A. L. J. 323, 34 A. 323 at p. 
930. 
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party, in as nearly as possible the position he 
would have been in, if he had been made a party 
to the suit of the prior incumbrancer. This 
principle, we think, is carried out io making 
the order in the form indicated above. Ia 
the present case the Court below has declared 
what was the proportionate amount dae on 
account of the prior mortgage (having regard 
to the value of the property now sought to be 
sold as compared tothe value of the reat of the 
property comprised in the prior mortgage). 
This we think is correct. It has allowed 
interest up to the date of the taking of pos- 
session by the auction-purchaser on the sale 
in 1896. This, we think, is quite correct, and 
we accordingly dismiss the appeal with costs ‘ 
including in this Court fees on the higher . 
scale. We extend the time for payment by 
the plaintiffs to four months from this date 
and we direct that upon such payment being 
made, the defendants will have a farther 
pericd of two months for payment of the 
amount so paid by the plaintiff as well as the 
amount due on foot of their own 
mortgage, and to this extent the decree of the 
Court below is varied. 
Appeal dismissed. 





CALCUTTA HIGH COURT. 
ORIGINAL Crvit Soir No. 205 or 1912. 
April 8, 1913. 

Present: — Mr. Justices Fletcher. 
PROSAD CHANDRA DEY AND ANOTHER 
—PLAINTIEFS 
VETSUS 
Tug CORPORATION or CALCUTTA 


—DEFENDANTS, 

Calcutta Corporation —Disapproval of plan of building 
by Chairman and General Committee —Hemedy, whether 
by suit or by Mandamus-—Specifc Relief Act (I of 
1877), s. 45 —Calcutta Municipal Act (III B. C. of 
1899), ss. 375, 377. 

The plaintiffs lodged with the Chairman of the 
Calcutta, Corporation certain plans for approval 
of a building they intended to erect on their 
property. The approval of the plan was, refused 
by the Chairman, and the plaintiffs filed an appeal to 
the General Committee which was rejected on the 
ground of limitation. The plaintiffs brought this 
suit for the sanction of the plans and for damages: 

Held, that the plaint does not disclose any cause 
of action; that, so long as the Chairman and the 
General Committee acted honestly, their decision, 
provided it was not in excess of their authority under 
the Act, is not capable of being reviewed by any 
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Court; and that if the plans have been rejected mala 
fide, the plaintiffs have no remedy by a regular suit— 
their only remedy is an application, under section 45 
of the Specific Relief Act, for an order to compel the 
Chairman and the General Committee to hear the 
matter in the manner provided by the law. 

Davis v. Bromley Corporation, (1908) 1 K, B. 170; 
77 L.J. K. B. 51; 97 L. T. 705; 71 J. P. 513; 5 L.G. 
R., 1229; 24 T. L. R. 11, followed. 

Smith v. Chorley District Council, (1897) 1 Q. B. 
678; 66 L. J. Q B. 427; 76 L. T. 637; 45 W. R. 417; 
16 J. P. 840, relied upon. 


- Messrs. 0. QO. Ghese, and A. N. Ohowdhury, 
instructed by Mr. H. N. Dutta, Solicitor, for 
the Plaintiffs 

Mr. Sircar, instructed by Mr. M. L. 
Solicitor, for the Defendants. 

JUDGMENT.—This is a suit brought by 
Prosad Chunder De and his brother against 
- the Corporation of Calentta, the first defend» 
ant, and against the Chairman of: the 
Corporation, and also the General Committee 
of the Corporation. The first relief asked for 
is as follows: for a declaration that the plaint- 
-iffs were and are entitled to have their appli- 
cation of the 7th December 1910, for 
approval of site and permission to build a 
house, sanctioned. The next relief asked for 
is a declaration that the plaintiffs are entitled 
to build on No. 1, Linton Street, according to 
the plansubmitted. The next relief is for 
Rs. 1,200 as damages alleged to be suffered 
by the plaintiffs by reason of the sanction 
‘being refused. It seems to me quite obvious 
that a suit of this nature docs not lie. The 
case 18 covered by the decision of Davis v. 
Bromley Oorporatzon (1). In the course of 
the argument in that case Counsel for the 
plaintiff argued that the decision of London 
and North Western Kailway v. Westminster 
Co:poration (2) was an authority that an 
action lies againsta sanitary authority for 
breach of duty when it has acted from im- 
proper motives, and Bigham, J. made the 
remark: "There is no case of such an action 
asthe present, and it would obviously be 
dangerous to allow it, for it would then be 
open to every one whose plans bad been 
rejected to bring an action." That seems to 
meto goto the root of the plaintiffs’ suit. 
What is the claim against the Corporation? 
They allege in their plaint that they are 
the owners of a piece of land, and on the 7th 
November 1910, they lodged with the 


(1) (1908) 1 K. B. 170; 77 L. J. K. B. 61; 97°L. T. 
705; 71 J. P. 513; 5 L. G. R. 1929; 24 T. L. R. 11. 


Sen, 


(2) (1904) 1 Ch. 759; 37 L. J. Ch. 386; 68 J. P. 249; ` 


62 W, R. 696; 90 L. T. 461; 20 T. L. R. 340, 
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Chairman of the Corporation certain plans 
for approval of their proposed masonry 
building, intended to be erected on the pro- 
perty. Tha approval of the plans was 
refused by the Chairman, and the plaintiffs 
then filed an appeal against the decision of 
the Ohairman to the General Committee. 
That appeal was rejected, it is said, on the 
ground that the appeal was barred by limita- 
tion, but the plaintiffs allege that the decision 
of the General Committee was illegal, harsh, 
arbitrary and mola fide. It is not stated on 
what ground, but in paragraph 14 of the 
plaint they make that general allegation. 
It seems to me in that ease, if the decision of 
the General Committee was illegal, harsh, 
arbitrary and mala fide, the plaintiffs have no 
remedy against the defendants by regular 
suit, The whole of the statutory provisions 
governing the Corporation of Calcutta are 
opposed to any such remedy asthe plaintiffs 
geek, From section 570 onwards, the Cal. 
cutta Municipal Act contains provisions as to 
She approval of plans for intended buildings 
by the Chairman of the Corporation, and 
under section 375 not only is the Chairman 
made a sort of Court of first instance, but the 
statute sets up a Court of Appeal, that is the 
General Committee, and these are the local 
tribunals who have to decide whether the 
plans did or did not comply with the provi- 
sions of the Caleutta Municipal Act. 


It is obvious to my mind that so long as 
the Chairman and the General Committee 
acted honestly, their decision, provided it 
was not in excess of their authority under 
the Act, is not capable of being reviewed. by 
any Court. The whole course of authority is 
against the decision of such a local tribunal 
The 
two authorities cited by Mr. Sircar, Davis 
v. Bromley Oorporation (1) and Smith v. 
Ohorley District Oouncil (3), seem to establish 
clearly, first of all, that no suit lies against 
the Caleutta Corporation for wrongly 
refusing to approve of the building plana. 
That is the decision of Davis Bromley 
Corporation (1), and the decision of Smith v. 
Ohorley District Council (3) is an authority for 
the proposition that a writ of mandamus does 
not lie against a local authority who in good 
faith refuses to pass building plana. If it 


(3) (1897) 1 Q. B. 678; 66 L. J. Q. B. 427; 76 L. T, 
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had been done in bad faith, then the person 
whose plans had been rejected would have a 
remedy by way of a writ of mandamus to the 
local authority to proceed in the manner 
provided by law. In no case has the person 
& right of suit to have the plans approved, 
or for damages. These two decisions 
apply in principle as much to the Calcutta 
Municipality as to local authorities under the 
. Public Health Act. Therefore,in my opi- 
nion, a suit does not lie in this Court, by a 
person whose plans have been rejected by the 
Chairman and the General Committee, for a 
declaration that the plans comply with the 
terms of the Act and should, therefore, be 
approved. His only remedy, if the plans 
have been rejected mala fide, is an application 
under section 45 of the Specific Relief Act 
for an order to compel the Chairman and the 
General Committee to hear the matter in the 
manner provided by the law. In the face of 
these two authorities the plaint discloses no 
cause of action either against the Chairman 
of the Corporation or against the General 
Committee. Any right the plaintiff may have 
with reference io the illegal, harsh, arbitrary 
and mala fide action, if he can establish the 
same, wil be by coming to the Court 
under section 45 of the Specifice Relief Act. 
It seems to me that the plaintiffs have 
sought the wrongremedy. I understand that 
since the institution of the suit, the Corpora- 
tion have granted leave to build. It is said 
that the projected new street has been aban- 
doned. However that may be, that does not 
give the plaintiffs a right of action. In my 
opinion the plaint discloses no cause of action 
and the suit must be dismissed with costs. 


Suit dismissed, 


MADRAS HIGH COURT. 

Civi, MISORLLANEOUS Petirions Nos, 822, 977 
to 980, 982 to 986, 988, 989, 991 to 1004, 
1006 to 1008, 1010 to 1025, 1027 to ` 
- 1067, 1070, 1072 to 1102, or 1911. 
August 6, 1913. 
Present:—Mr. Justice Ayling and 

Mr. Justice Sadasiva Aiyar. 

Raja JAGAVEERA RAMA VENKATES. 
WARA ETTAPPA MAHARAJA IYER 
—DEFENDANT— PETITIONER 
versus 
SUPPANASARRI AND OTHER8— 


RESPONDENTS. 

Privy Council Appeal—A number of decrees obtained 
in rent suits following a single judgment —' Total amount 
recoverable under the decrees exceeding Rs. 10,000, Civil 
Procedure Code (Act V of 1908), ss. 109, 110, O. XLV, 
v. 8 — Question of law involved. 

Where the decrees obtained ina number of rent 
suits follow a single judgment and the total amounts 
recoverable under such decrees exceed Rs. 10,030, 
though the amount involved in each decree is very 


small, the condition as to pecuniary value required - 


for a certificate of fitness for an appeal to the Privy 
Councilis satisfied and special leave to appeal can 
be granted. 

Joykissen Mookherjee v. The Collector of Hast Burdwan, 
8 M. I. A, 265; 19 Eng. Rep. 531, referred to. 

Where more than one important and wide reaching 
question of law is involved in the decision sought to 
be appealed against the caso is "otherwise a fit one for 
appeal to His Majesty in Council” within the mean- 
ing of rule 8 of Order XLV of the Code of Civil 
Procedure. 


Petitions, under sections 109 and 110 sud 


Order XLV, rules 2 and 8, of the Civil Pro- 
cedure Code, praying the High Court for 
certificates under Order XLV, rule 2, and 
orders under Order XLV, rule 8, to enable 
the petitioner to appeal to His Majesty in 
Council against the decrees of the High 
Court in Second Appeala Nos. 1848, 1195 to 
1197, 1271, 1273 to 1279, 1200, 1280, 1201, 
1281 to 1984, 1347, 1849 to 1553, 1206, 1355, 
1207, 1356, 1858 to 1373, 1375 to 1384, 1285 
to 1292, 1202, 1203, 1293 to 1303, 1204, 
1804 to 1310, 1205, 1811, 1314, 1316 to 
1346, of 1908 respectively,. preferred against 
the decrees of the District Court of Madura in 
Appeal Suits Nos. 479, 388, 389, 391, 390, 
393 to 397, 399, 400, 402 to 403, 478, 480 to 
485, 487 to 489, 491 to 505, 508 to 517, 
409 to 425, 427 to 484, 436 to 441, 444, 
446 to 470, 472 to 477 of 1907, respectively. 
(Summary Suits Nos. 54 of 1934) 14, 15, 18, 
17, 21 to 23, 30, 33, 36, 37, 39, 40, 47 to 
50, 53 of 1903, 7, 56 to 61, 63 to 65, 67 to 82, 
84 to 98, 8 to 12, 14, to 25, 27 to 30, 32, 33, 
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86, 37,39? to 49. of 1204, 20, 21, 24, 26 to 
4l, 43 to 51, 53 to 58 of 1905 respectively, 
on the fle of the Oourb of the Sub-Collector 
of Dindigal Division. 

Messrs. S. Srinivasa Atyangar and S. 
Ramaswamz Atyar, for the Petitioner. 

Mr. P. R. Srinivasa Aiyangar, for the Re- 
Bpondents. 

ORDER.—We think that the decrees of 
the High Court in these 118 suits, following a 
single judgment, do involve directly in part 


and indirectly to a larger extent, claims to - 


and respecting property of the value of ten 
thousand rupees and upwards. The report 
of the Revenue Divisional Officer (which we 
accept) makes this clear. Their Lordships 
of the Privy Council gave special leave in a 
similar case, Joykissen Mookerjee v. The Col- 
lector of East Burdwan (1)]. The conditions 
or some of the conditions under which special 
leave was being granted before 1875, seem to 
have been adopted by the Indian Legislature 
in the enactments passed by such Legislature 
from and after 1875 dealing with appeal to 
the Privy Council as conditions to be kept 
in view by the High Courts in issuing certi- 
ficates as regards the fitness of cases to be 
appealed to the Privy Council (see also 
clause 39 of the Letters Patent). Not only 
do these consolidated suits satisfy the con- 
ditions mentioned in the second paragraph of 
section 110, Civil Procedure Code, in other 
words, they do notonly involve directly or 
indirectly claims worth more than ten thou- 
sand rupees but there is more than one 
important and wide reaching question of law 
involved in the decision sought to be appealed 
against, and wethink that the case is (in 
the language of Order XLV, rule 3) "other- 
wise a fit one for appeal to His Majesty in 
Council.” 

Let a certificate, therefore, issue mention- 
. ing both these grounds of fitness. One certi- 
ficate as regards the decisions in the second 
appeals in which the counter-petitioners (or 
their representatives in the cases where the 
deaths cf parties have occurred) have been 
served (consolidatiog them for this purpose) 


will be issued. 


(1) 8 M. I. A. 265; 19 Eng. Rep. 531. 
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CALCUTTA HIGH COURT. 
Civi, Rote No. 884 or 1913. . 
January 13, 1914. 
Present:—Mr. Justice N. Chatterjea and 
Mr. Justice Teunon. 
KHETTER NATH GANGULY AND ANOTHER 
— PETITIONERS 


veTSU8 


USHABALA DASI—Opposire PARTY. 

Arbitration, private— Award —4Appeal—Or der filing 
award, whether appealable after passing of decree— 
Civil Procedure Code (Act V of 1908), 5. 104. cl, (f), 
Sch. If, s. 21, cl. (2). 

An appeal lies against an order filing an award 
in an arbitration without the intervention of the 
Court even after a decree is made upon the award. 

The decree based upon the award is, no doubt, final 
if it is in accordance with the award; but the validity 
of the decree depends upon the validity of the order 
directing the award to be filed, and if the latter is act 
aside, the decree must be declared inoperative. 

Ganesh Narayan Singh v. Mulida Koer, 10 Ind. Cas. 
450; 18 C. L.J. 899 and Sabitri Dabi v, Promada Prosad 
Chatterjee, 19 Ind. Cas. 941, relied upon. 


Rule against the order of the Sub-Judge 
of Burdwan, dated February 28th, 1913, 
passed on an appeal from the decree of 
the Munsif of that place, dated July 28th, 
1911. 

Babu Bipin Behary Ghose (Juntor), for the 
Petitioners. 

Babus Ham Ohandra Majumdar and Lalit 
Mohan Ghose, for the Opposite Party. 


JUDGMENT.—The question involved in 
this Rule is whether an appeal lies against 
an order filing an award inan arbitration 
without the intervention of the Court after 
a decree is made upon the award. That 
an appeal lies against an order filing the 
award is not, and cannot be disputed, 
having regard to the express terms of clause 
(f) of section 104 of the Civil Procedure 
Code. It is contended, however, on behalf 
of the opposite party that an appeal lies 
only so long as no decree is passed upon 
the award, but that where the order is 
followed by a decree before the appeal 
is filed, the appeal is incompetent, and 
reliance is placed upon the provisions of 
section 21, clause 2, of the second Scheduie, 
and upon certain decisions of this Court. 


Now, section 21 of the second Schedule 
provides that when the Court is satisfied 
as tothe matters stated in that section, it 
shall order the award .to be filed and shall 
proceed to pronounce judgment according 


392 f 
EHETTER NATH GANGULY t. USHABALA DASI. 


to the award, that a deeree shall follow 
upon the judgment, and no appeal shall 
lie from such decree except in so faras the 
decree is in exeess of or notin accordance 
with the award. , 

The section does not deal with the right 
of appeal from an order filing an award 
which is provided for by section 104 clause 
(f), but it is contended that because a 
decree if made in accordance with the 
award is final, no appeal lies against the 
order filing the award if the appeal is not 
filed before the decree is made, But if 
the argument of the opposite party is well 
founded, it would die in the power of the 
Court making the order filing the award 
to deprive the complaining pariy of his 
right of appeal against the order by 
making a decree promptly although the 
party may have thirty days or ninety 
days (asthe case may be) within which 
to file his appeal against the order. It 
is suggested that the party against whom 
the order is made should ask the Court 
not to make the decree until he prefers 
his appeal against the order. But the 
section directs the Court to proceed to 
pronounce its jadgment according to the 
award, after ordering the award to be filed 
and lays down thata decree shall follow 
the judgmeut. The Court thus hag no 
option but to pronounce judgment and 
make adecree,and we donot think the 
Legislature intended to make the right 
of appeal, against an order filing the award, 
expressly given by section 104 clause (f), 
depend upon the fact whether a decree is 
oris not made upon the award before the 
appeal against the order is filed. 

The argument based upon the finalily 
of the decree may equally apply to a 
case where a decree upon the award is 
made subsequent to the filing of an appeal 
against the order directing the award to be 
filed and we are of opinion that the argument 
is not well founded. 


Reliance is placed, however, on certain 
observations made by some of the learned 
Judges in the Full Bench ease of Janokey 
Nath Guha v. Brojo Lal Guha (1). The 
Fall Bench had to consider the question 
whetber an appeal lay from an order passed 


a » C. 757; 30. L. J, 450; 10 C. W, N, 609 
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under section 526 of the old Code (Act 
XIV af 1882) directing the filling of an 
award, and Maclean, C. J., and Ghose, J., 
were of opinion thata bare order passed 
by the Court under section 526 directing 
the filing of an awardis appealable, but 
that when a decree has been pronounced 
by the Court affirming the award, it is 
not appealable. It is contended on behalf 
of the opposite party that the present 
Code merely formulates the opinion there 
expressed and that no appeal lies against 
the order after the decree is made. 

It is not prcfitable to disenss the reasons 
which led the learned Judges to make the 
observations on a consideration of the 
provisions of the old Code. That Code 
did not expressly give any appeal against. 
an order filing the award, whereas the 
present Code express]y gives & right of 
appeal from such order, aud if it were 


‘intended to take away the right of appeal 


from such an order, as soon as a decree 
is prepared in accordance with the award, 
we would have expected the Code to 
provide that no appeal sball lie against 
such an order if the appeal is nob preferred 
before the decree is made. 

Besides, the matters to be considered in 
an appeal against an order filing 
the award are totally different from the 
matters to be considered in an appeal 
against the decree based upon the award. 
An appeal will lie against the decree only 
if, and in so far as, ib is notin accordance 
with or is in excess of the award. A 
decree may be perfectly in accordance 
with the award, but a pariy may have 
good grourds for ccmplaint against the - 
order filing the award,and we are uvable 
to held that although a pariy is expressly 
given aright of appeal against such an 
order, such rightis taken away as soon as 
the Court makes a decree in accordance 
with the award. 

Reference was also made to that class of - 
cases where it has been held that it is not ^ 
open toanappellantto challenge the correctness 
ofan interlocutory order or preliminary decree 
without preferring an appeal against the 
final decree, where (as explained in subsequent 
cases) the final decree has been made before 
ihe appeal against the interloeuteciy order 
or preliminary decree has been preferred, 
But the analogy of these cases jeannot 
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apply to a case like this. The reason of 
the .desision in that clasg of cases is that 
the appellant could have appealed against 


the final decree, whereas a ‘decree based. 


upon an award is not appealable where 
such decree is io accordance with the 
award. 

Lastly, it is contended ‘that the appellant 
himself treated his appeal as being one 
against the decree itself. It is pointed out 
that full Court-fee upon the value of the suit 
was paid upon the memorandum of appeal, 
and acopy of the decree was filed along 
with it. It appears: that the Munsif over- 
ruled the objections to the award and by his 
order, dated the 28th July 1911, directed that 
the award be filed in Court, and that a 
decree be passed according to the award. 
The decree was signed on the 3rd August 
and the appeal was filed on the 28th August. 
The appeal was described as an appeal 
from the decision of the Munsif, dated 
the 28th July 1911. It seems that the 
petitioner paid full Court-fee and filed a copy 
of the decree because a decree had already 
been made. There is, however, nothing to 
show that the petitioner acquiesced in the 
decree; on the contrary, the record shows that 
his Pleader refused to sign the decree. The 
grounds of appeal were directed against the 
validity of the order directing the award to 
be filed, and we do not think that under 
these circumstances, the petitioner lost his 
right of appeal against the order directing 
the filing of the award, merely because he 
erroneously paid the full Court-fee and filed a 
copy of the decree. In the case of Shib Kristo 
Daw & Oo. v. Satish Ohandra Dutt (2), to which 
reference was made, the appeal was directed 
solely against the decree itself and not against 
the award, and the learned Judges ob- 
served that had the order appealed from been 
an order made under rule 15, it would have 
been necessary to consider whether an appeal 
lay against such an order under the Leiters 
Patent, 

In two cases in this Court, an appeal was 
held to lie against an order directing the 
award to be filed notwithstanding that a 
decree had been made in accordance with the 
award. See Ganesh Narayan Singh v. Malida 
Koer (83) and the (unreported) case of Sabitri 


(2) 18 Ind. Cas. 69 ; 39 C. 822, 
(3) 10 Ind, Cas. 450; 13 C. D. J. 399. 
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Dabi v. Promada Prosad Chatterjee (4) de- 
cided by Mookerjee and Beachcroft, JJ., on 
the 21st April 1913. In the latter there 
was an appeal against the order directing the 
award to be filed, and a Rule was obtained to 
set aside the order and the decree consequent 
thereon. The order’ filing the award was 
set aside on appeal and the following order 
was passed inthe Rule: “The Rule is made 
absolute and the decree, which has been 
drawn up on the basis of the order now set 
aside, will stand cancelled.” It does not 
appear, however, whether the question rais- 
ed in this Rule was argued in those cases. 

The decree based upon the award is, no 
doubt, final if it is in accordance with the 
award but the validity of the decree depends 
upon the validity of the order directing the 
award to be filed, and if the latter is set 
aside the decree must be declared inopera- 
tive. 

We are of opinion that an appeal lay 
against the order of the Munsif directing the 
award to be filed, and we accordingly set aside 
the order of the Court of Appeal below and 
direct that Court to hear the appeal accord- 
ing to law. The petitioners are entitled to 
costs of this Rule, which we assess at two 
gold mohurs. 


; Order set aside. 
(4) 19 Ind. Cas. 941. 


PUNJAB CHIEF COURT. 

First Civit APPEAL No. 1130 or 1911. 

December 20, 1913. 
Present: —Mr. Justice Shah Din and 

Mr. Justice Beadon. 

Sheikh GHULAM MOHI.UD-DIN— 

DEFENDANT— APPELLANT 
TETEUS 
,DEOKI NAND AND OTHERS—PLAINTIFFS— 
RESPONDENTS. 

Contract Act (IX of 1872), s. 23— Agreement to 
compound a non-compoundable offence— Entering into 
agreement after due deliberation does not make it 
lawful, if, consideration or object ts unlowful. 

Where certain promissory-notes were execut- 
ed before the withdrawal of a prosecution of the 
executant under section 406. Indian Penal Code, and 
were nob handed over tothe complainant till after 
the prosecution had been withdrawn, and the with- 
drawal thereof accepted by the Magistrate, and there 
was a distinct agreement that the promissory-notes 
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would not be handed over tọ the complainant unless 
the acoused was discharged by the Magistrate: 

Held, that (1) the consideration for the promissory- 
notes was clearly the agreement to compound an 
offence which by law was not compoundable and it 
was, therefore, unlawful within the meaning of section 
93 of the Contract Act; 

(2) the fact that the accused, during the course of his 
trial after going into the accounts and discussing the 
compromise to be made with the complainant for 
two or three daysand after due deliberation, ad- 
mitted his liability to the complainant in a certain 
sum and agreed to pay the samein cash and pro- 
missory-notes, could not make the agreement 
between the parties as embodied in the promissory- 
notes lawful, ifthe object or consideration of that 
agreement was wholly or in part the withdrawal of 
the prosecution for the offence which was in ‘law 
non-compoundable. 

First appeal from the decree of the District 
Judge, Multan, dated the 15th August 1911, 
decreeing plaintiff's claim. 

Rai Bahadur Pandit Sheo Narain and Mr. 
Fazul Ilahi, for the Appellant. 

Mr. Jat Gopal Sethi, for the Respondents. 

JUDGMENT,—This appeal arises oat of 
a suit brought by one Hakim Narsing Das, 
and his son Gopal Das of Lahore against the 
defendant-appellant Sheikh Ghulam Mohiy- 
uddin to recover Rs, 6,558-10-9, on the strength 
of two promissory-notes, one for Rs, 4,000 
and the other for Rs. 2,452-0-9, which were 
executed by- the said Ghulam Mohiyuddin 
in favour of the said plaintiffs on the 30ch 
April 1909. Hakim Narsing Das died 
during the pendency of the suit in the Court 
of the District Judge of Multan, and his other 
sons were brought on the record in his place 
as his legal representatives. The District 
Judge decreed the plaintiffs’ claim in full, 
and the present appeal has bsen preferred 
to this Court by the deferdant, Ghulam 
Mohiyuddin. 

The pleadings of the parties are set ont 
in the judgmentof the District Judge, and 
itis not necessary to reeproduce them here 
in detail. Suffice it to say that in answer to 
the plaintiffs’ claim the defendant pleaded, 
inier alia, that the promissory-notes sued 
upon had beea executed by him without 
consideration and under undue influence, 
that a criminal prosecution under section 
406, Indian Penal Code, had been brought 
against him by the plaintiffs, and that it 
wag in consideration of the plaintiffs’ aban- 
doning the criminal proceedings that he 
executed the promissory-notes in question, 
but that, as a matter of fact, no money was 
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due by him to the plaintiffs Upon the 
pleadings of the parties the- District Judge 
framed the following, among others, 
issues :—~ 

(1) Were the promissory-notes (Exhibits 
PlandP 2) executed without consideration 
&nd under undue influence ? 

(2) Were the promissory-notes executed in 
order that plaintiffs should abandon the 
criminal case against the defendant, and 
hence are they invalid ? 

On these issues the District Judge held 
that the promissory-notes in question were 
executed by the defendant after the accounts 
between the parties had been fully gone 
into and settled through one Jamaluddin ; 
that no undue influence was exercised by the 
plaintiffs on the defendant to induce him 
to execute the promissory-notes ; that the 
abandonment of the criminal proceedings 
against the dafendant under section 406 of 
the Indian Penal Code, which were then 
pending in the Court of Magistrate at Multan, 
did not form any part of the consideration 
for the promissory-notes, and that, therefore, 
the promissory: notes were not invalid. As a 
result of these findings, the District Judge 
decreed the plaintiffs’ claim with costs, 


Pandit Sheo Narain, on behalf of the 


‘appellant, has contended before us that, 


apart from the question as to whether 
his client owed any money to the respond- 
eats or not and as to whether the accounts 
between the parties were, or were not, 
properly gone into by Jamaluddin and 
understood by his client, the promissory- 
notes executed by him are invalid, and 
caunot be sued upon, inasmuch as the 
appellant had executed those promissory- 
notes in consideration of Hakim  Naraing 
Das and his son abandoning the prosecution 
for criminal breach of trust under section 406, 
Indian Penal Code, which was at the time 
pending against the appellant in the Magis- 
trate’s Court, and Hakim  Narsing Das 
and his son had, on their part, agreed to 
eompouud the offence in question and to 
give up the prosecution on the appellant 
executing the promissory-notes in their 
favour, Tbe learned Advocate has urged 
that the evidence on the record. clearly 
proves that but for the undertaking given 
by Hakim Narsing Das not to go on 
with the criminal prosecution, the appellant 
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would not have executed the promissory- 
notes and that although -+he promissory- 
notes were executed before the criminal 
prosecution was dropped and the appellant 
discharged, they were only handed over to 
Hakim Narsing Das after the prosecution 
had' expressed their inability to prove the 
offence and an order bad been passed by 
the Magistrate discharging the appellant. 
‘At the time when the promissory-notes were 
executed, a sum of Rs. 10,000 in cash 
was deposited by the appellant with the 
Government Treasurer at Multan on 
the distinct understanding that this money 
was to be paid over by the Treasurer 
to Hakim Narsing Das after the criminal 
case had been finally settled in appellant's 
favour; and this shows thatthe real object 
of the settlement between the parties was 
that, on the one hand, Hakim Narsing Das 
should get a certain amount of money in 
cash from the appellant and also should 
.geb him to execute two promissory-notes 
in his favour before he should abandon the 
criminal prosecution, and that, on the other 
hand, the appellant should escape. the 
criminal prosecution and get the criminal 
case withdrawn on executing the promissory- 
notes in favour of Hakim Narsing Das and 
on paying him Hs, 10,000 in cash. On these 
grounds Pandit Sheo Narain has contended 
that the case clearly falls within section 
23 of the Contract Act;that the object or 
part at least of fhe consideration of the 
promissory-notes being the non-prosecation 
of an offence which was not compoundable 
was unlawful; and that, therefore, the pro- 
missory-notes could not be sued upon iu a 
Court of law. 


To appreciate ,the full. force of Pandit 
Sheo Narain’s argument it is necessary to 
give a brief history of the criminal case to 
which reference has been made by the 
District Judgein his judgment. The follow- 
ing extract from that jadgment will suffice 
for the purpose :— 


“ Ghulam (haus, a servant and agent of 
Hakim Narsingh Das, lodged on his behalf 


a complaint against the defendant on the. 


29th January 1909, charging him with 
criminal breach of trust (section 406, Indian 
Penal Code). The case for the prosecution 
was that Hakim Narsingh Das, his son, Gopal 
Das, and the defendant entered into partner- 


Gent. per mensem ; 


‘after examining Ghulam (haus 
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ship by a written deed to work as con- 
tractors; that Narsingh Das c»ovenanted 
to supply capital and stipulated to receive 
interest thereon at the rate of ten annas per 
that according to the 
terms of partnership, Ghulam Mohiyuddin 
was bound to enter into the account books 
of the firm, all the moneys to be received 
by him for works constructed and fto 
deposit them in certain banks; that he 
had received cheques for Rs. 3,800, 
Rs. 6,200 and Rs, 6,871, from the Publio 
Works Department on account of the 
drainage work of Multan, but had neither 
shown these items in the aceounts nor 
deposited them in & bank; and that he had 
misappropriated these and several other 
items. The Magistrate (Lala Kesho Das), 
and a 
clerk of the Publio Works Department 
issued & warrant without bail on the Ist 
March 1909 for the arrest of the defend- 
ant. Bat ib is stated that he was not 
arrested as the Sessions Judge accepted his 
application for bail. At the same time the 
defendant applied to the District Magistrate 
to have the case transferred from the Court 
of Lala Kesho Das and it was transferred to 
that of Akhund Abdul Shakur Khan. On 
the 20d April 1909 the trial of the case 
commenced before that Magistrate and 
Ghulam Ghaus was cross-examined at very 
great length. Then the case was adjourned 
to L3th Apri 1909. Oa that date Ghulam 
Ghaus and Ghulam Mohiyuddin put in a 
joint application for a further adjournment, 
on the ground that they wanted to inspact 
accounts through one Jamal.ud.din. The 
Magistrate postponed the case to 19th April. 
On that date Jamal-ud-din sent a telegram to 
say that he could not come, and the Magis- 
trate fixed 25th April for the next hearing. 
On that date Ghulam Ghaus and Ghulam 
Mohiyuddin again made a joint application 
for one day’s further postponement stating 
that the overhauling of accounts commenced 
by the parties throngh Jamal-ud-din had 
not yet been completed. The next day (29th 
April) the case was again adjourned to 30th 
April at the request of both the parties and 
their Pleaders. Both parties were represent- 
ed by Pleaders throughout. On the 30th 
April 1909 Ghulam (haus put in an applica- ` 
tion stating that he could not adduce evidence 
to prove the offence defined in section 406, 
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Indian Penal Code, aud that the accused 
may be discharged. This application is 
signed by ascused's Pleader, Sheikh Muham- 
mad Bakhsh, also. He was discharged on 
that date and on the same date he execnted 
the two promissory-notes, paid Rs. 10,000 
cash and also executed a deed of dissolution 
of partnership." 

Ghulam Ghaus who prosesuted the àppel: 
lant. on behalf of his master, Hakim Nar- 
singh Das in 1909 has been examined as a 
witness for the appellant in this case and 
the appellant has also produced Jamal-ud dia 
who is said to have gone into accounts 
* between the parties and brought about a 
settlement between them which resulted in 
the discharge of the appellant in the Court 
of the Magistrate on the 30th April 1909. 
Ghulam Ghans made a lengthy statement in 
the lower Court in the course of which 
he s8ay8:—- i 


"While the complaint was pending, I had 
a talk with Jamal-ud-din that if Ghulam 
Mohiyuddin will not settle the matter, the 
result will be bad for him. By settling the 
matter above referred to, Í mean settlements 
of accounts between the parties. The real 
object of my talk with Jamal-ud-dia was 
that if the accounts were settled I will have 
the complaint withdrawn * * * * ” (page 
36). “Oa the 30th April 1909 Jamal-ud-din 
met the parties in Court at 9 a.m. Hakim 
Narsingh Das was also present in the Court 
at the time. Hundies and other documents 
were executed on the same day in the Coart 
compound. Rupees 10,000 were given by the 
defendant to plaintifi’s father, Hakim Nar- 
singh Das, deceased. The money was 
deposited with the cashier of the Govern- 
ment Treasury asa trust (amanat) on the 
condition that after the acceptances of the 
withdrawal of the complaint by the Court 
the money may be paid to Narsingh -Das. 
In case of non-acceptance of the withdrawal 
Ghulam Mohiy-ud.din shall get back the 
money * * * * * * | Had I not acquisced 
in the withdrawal of the complaint tlie 
defendant could not have agresd to the 
execution of Hundies, ete., and the pay- 
ment of cash money." Again ab page 37 
the witness says:  Jamal-ud.din handsd 
over the hundzes and other documenis to 
Hakim Narsingh Das in presence of the 
defendant after the withdrawal was ascepted. 
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From there the parties came to the Treasury. 
The defendant was with us. On the direc- 
tion of the defendant the money was paid 
to Hakim Narsingh Das by the Treasurer.” 
In re-examination the witness states: (page 
88), “Hakim Narsingh Das had obtained 
a rugga from the Treasurer regarding ‘the 
deposit which was made in favour of Hakim 
Narsingh Das, and the Treasurer paid over 
the money to Hakim Narsiogh Das on getting 
back the rugqga and under the directions of 
Ghulam Mohiyuddin.” 

Jamal. ud-din in his statement says: (page 
33), “Had it not been for the criminal 
case the plaintiff would not have got what 
they wanted and the defendant would not 
have executed what he did. All the doca- 
ments were executed on the day that I made 
the copy of the accounts. Tho rupees and 
hundies were lodged with Lala Gopal Sahai 
on the condition that they would be handed 
over when the settlement of the case was 
produced. This compromise was effected 
that same day." 


Ghulam Ghaus was nob in the service of 
the sons of Narsingh Das when he gave his 
evidence in the lower Oourt, but there is 
nothing whatever in his eross-examination 
to show that he was 131 any way hostile 
to them; and since he had special kaow- 
ledge of the circumstances under which 
the settlement had taken placa between the 
appellant and Hakim  Naraingh Das aud 
the criminal prosecution withdrawn, his 
evidence on the pointis of special siznifi- 
vance. Similarly, the evidence of Jamal-ud-din 
who acted practically as an arbitrator bət- 
wean the parties aad got them to come to 
terms is important, and no ground whatever 
exists for questioning his yeracity. The ac- 
count of thesettlement given by Jamal ud-din 
is fully borne out by the contents of: — 

(1) Exhibit P.3, the registered deed of 
dissolation of partnership, dated 30th April 
1909, 

(2) Exhibit P-4, the bond executed on 
the same date by the appellant in favour of 
Narsingh Das and = Gopal Das for 
Rs. 8,221. 8.10, and 

(3) Exhibit P.5, which is a SD of an 
abstract of accounts between the parties, 
(pages 4-10 of the paper book); aad of these 
documents Exhibits P-3 and Pd bear 
the signatures of  Jamal-ud-din. Taere 
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is every reason, therefore, for believing the 
evidence of both Ghalam Ghaus and Jamal- 
ud-din as to the circumstances under which 
the appellant and Narsing Das composed 
their differences and the criminal prosecution 
was withdrawn; and we do not agree with 
the District Judge when he discredits Ghulam 
. Ghaus simply onthe ground that his evi- 
dence does not agree with that of Jamal-ud- 
din as tothe dates on which the latter was 
present at Multan. : 


The District Judge in his judgment says:— 

“Tt is clear that the defendant acted with 
due deliberation, presumably under legal ad- 
vice, executed the promissory-notes and made 
payment in cash for what was found due by 
him after a lengthy examination of the ac- 
counts extending over several days, and that 
he did not act under undue influence, nor 
made the payment and executed the pro- 
missory-notes in consideration of the abandon- 
ment of the criminal proceedings.” (page 42 
of the paper-book). Here the District Judge 
has missed the real point. The question is, 
not whether the accounts between the parties 
had been gone into and the appellant had 
understood them or not, but whether the 
promise to withdraw the criminal prosecution 
by Hakim Narsing Das was, or was not, part 
of the consideration of the agreement made 
by the appellant with Narsing Das as to 
the payment of a certain sum of money to 
the latter which agreement was embodied in 
the promissory-notes in snit and in pursuance 
of whick Rs. 10,000 in cash were deposited 
with the Government Treasurer at Multan. 
The facts which have been relied upon by 
the District Judge and by the respondents’ 
Counsel before us, namely, that the accounts 
were gone into by Jamal-ud-din, that the 
compromise was discussed for two or three 
days, and that the appellant after due de- 
liberation admitted his liability to Narsing 
` Das in a certain sum and agreed to pay the 
same in cash and promissory: notes and a bond, 
cannot make the agreement between the par- 
ties as embodied in the promissory-notes 
lawful if the object. or consideration of that 
agreement was wholly or in part the with- 
drawl of the prosecution for an offence which 
was in law non-compoundable. That that 
was the object of tha agresment is, in our 
opinion, fully established by the evidenca of 
Ghulam Ghaus and Jamal-ud-din, and, apart 
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from that evidence this is borne out by the 
probabilities of the ease, The respondents’ 
Counsel has argued that the criminal cage 
against appellant was withdrawn because (1) 
Narsing Das was satisfied that the appellant’s 
intestion had not been dishonest and on go- 
ing into the accounts the latter had expressed 
his readiness to pay the money due by 
him, (2) there was not sufficient evidence to 
bring the offence under section 403, Indian 
Penal Code, home to the appellant, and the 
dispute being one of acivil nature, the case, if 
prosecuted, would have fallen through for 
want of proof of & criminal intent. We 
cannot agree in this view. The ciraum- 
stances of the case and the evidence on the 
record fully bear out the contention of Pandit 
Sheo Narain that if was the agreement by 
Narsing Das not to go on with the criminal 
prosecution then pending in the Magistrate's 
Court, which induced the appellant to accept 
the settlement of accounts between him and 
Hakim Narsing Das as effected by Jamal- 
ud-din, and that if for some reason or other 
the criminal prosecuticn had not been with. 
drawn the promissory-notes in question would 
not have been handed over to Narsingh Das 
nor would he have been paid Rs. 10,000 
cash which were deposited by the appellant 
with the Government Treasurer pending the 
conclusion of thé criminal proceedings, 

A number of authorities were cited to us 
on both sides. The appellant’s Advocate re- 
lied upon Pollock’s Indian Contract Act (8rd 
Edition) page 135; Kessowj? Tulsidas v, 
Hurgvun Muljt (1); Dalsukhram Hargovandas 
v. Oharless De Bretton (2); Rai Oharan Purkait 
v. Amrita Lal Gain (3); Sheikh Nujebar 
Rahman v. Syed Muktashed Hossain (4); 
Masjidi v. Musammat Ayisha (5), which, on 
the other hand, the respondent’s Counsel 
cited. Jat Kumar v. Gouri Nath (6); Nanak 
Ohand v. Durant (7), Karam Ohand v. Basant 
Ruar (8). Woe think it unnecessary to dis- 
cuss these authorities, as the principle of law 
underlying section 230fthe Contract Act which 


(1) 11 B. 566. 

(2) 28 B. 326, 6 Bom. L. R. 73. 

(3) 5 Ind. Cas. 98, 11 C. L. J. 181. 

(4) 15 Ind. Cas, 259, 16 C. W. N. 854, 40 C. 118, 


(5) 135 P. R. 1882. 

(6) 28 A. 718; A. W. N. (1908) 212; 3 A. L. J. 600. 

(7) 9 P. R. 1906: 19 P. L. R. 1906. 

e il Ind. Cas. 321; 31 P. R. 1911; 192 P. L, R. 
1911. 
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is applicable to cases like the present does 
not admit of any doubt, the sole question in 
each case being whether or not the facts ad- 
mitted or established show that the compo- 
sition of a non-compoundable offence was 
the consideration, in whole or in part of an 
agreement between the parties. The authori- 
ties relied upon by the respondents’ Counsel 
are distinguishable from the present case. 
In Jai Kumar v. Gouri Nath (6) there was 
no agreement whatever to stifle the criminal 
prosecution, for the simple reason that no 
criminal prosecution was, as a matter of 
fact, pending at the time when the promis- 
sory-note in dispute in that case was exe- 
outed. In Nanak Chand v. Durant (7) there 
was only athreat of prosecution, but there 
was no agreement by the party in whose favour 
the promissory-note was executed not to 
prosecute the executant thereof. (Page 35 
of the report). In Karam Ohand v. Basant 
Kuar (8) it would appear from the Judg- 
ment that Sardar Kalwant Singh who 
executed the mortgage-deed there sued 
upon, had executed and handed over the 
deed to the mortgagee before the.criminal pro- 
secution launched by the latter against him was 
terminated by the complaint being dismissed 
in default. The completion of the contract 
of mortgage by the delivery of the deed to 
the mortgagee was not made contingent upon 
the complaint being dismissed or the mort- 
gagor being discharged by the Magistrate; 
the mortgage was completed andthe deed 
was handed over to the complainant independ- 
ently of the result of the criminal pro- 
secution, though the necessary consequence 
of the complainant being satisfied once the 
deed of mortgage was executed in his favour 
was, that he did not appear in the Magis- 
trate’s Court and, therefore, the complaint 
was dismissed in default. In the present 
case the facts found are quite different; the 
promissory-notes in suit though executed 
before the withdrawal of the prosecution 
were not handed over to Narsing Das till 
after the prosecution had been withdrawn 
and the withdrawal thereof accepted by the 
Magistrate; and there was a distinct agree- 
ment to the effect that the promissory-notes 
will not be handed over to Hakim Narsing 
Das unless the appellant was discharged by 
the Magistrate. In this case, therefore, the 
consideration for the promissory-notes was 
clearly the agreement to compound an offence 
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which by law was not compoundable and 
ib was, therefore, unlawful withiu the meaning 
of section 23 of the Contract Act. 

For the foregoing reasons, we hold that 
the promissory-notes sued upon were void 
and unenforceable; aud we, therefore, accept 
this appeal and setting aside the decree of 
the District Judge we dismiss the suit in 
toto. Inthe peculiar circumstances of the 
case, we think that the ends of justice will 
ba met by ordering the parties to bear their 
own costs throughout, and we direst. 
accordingly. 

Appeal accepted. 


THE COURT OF THE FINANCIAL 
COMMISSIONERS, PUNJAB. 
Revision APPnicATiON No 266 or 1912-13. 
September 12, 1913. 
Present:—Mr. M. W. Fenton, F, C. 
Jamadar MOHAMMAD NASIR KHAN— 
PLAINTIFF —APPELLANT 
versus 
FARID ano oTRHERS—DEFENDANTS— 


RESPONDENTS. 
Canal Act (VIII of 1978), s. 82 (e)— Agreement 
to pay compensation for use of water-course in propor- 
tion to the area irrigated public policy. 
An agreement by A, in consideration of his use of a 
water-course in irrigating hig land, to pay to the 


- ownersofthewater-course certain sumaas rent or com- 


pensation proportional to the area irrigated, amounts 
to a sale of canal water, and isnot permissible with- 
out the consent of the Superintending Engineer, 
except in the circumstances contemplated in section 
32 (e) of Act VIII of 1873. The agreement is con- 
irary to publie poliey and cannot be enforced by the 
Oourts. 


Application for revision against the order 
of the Commissioner of Maltan, dated 12th 
May 1913, reversing that of the Collector of 
Multan, dated 26th February 1913. 

ORDHR.-—-The agreement between the 
parties in this case is one by which the 
plaintiff as owner of a water-courss seeks to 
recover from the defendants certain sums 
as rent or compensation for the use by the 
defendants of plaintiff's water-course in ir- 
rigating their land. Now at first sight ib 
may seem that there is nothing objec- 
tionable in such an agreement, but when the - 
matter is analysed, it will, 1 think, be clear 
that an agreement of the kind is contrary to 
public policy. Inasmuch as the compensa- 
tion, rent or dues, whatever the payment may 
be termed, are proportional to the area irrigate 
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ed, the arrangement Virtually amounts to a 
sale of canal water, which, as pointed out by 
the Collector and Commissioner, isnot permis- 
Bible without the consent of the Superintend- 
ing Engineer, except in the circumstances 
contemplated in section 32 (e) of Act VIII 
of 1£78. But such trafficking in the water 
of Government canals is not uncommon in 
_the Multan District. As observed in para- 
graph 50 of Maclagan’s Settlement Report: 
“The richer and stronger men who own water- 
courses or shares in water-courses still sell or 
barter water and control the supplies of their 
weaker neighbours in a way which could not 
be allowed elsewhere." It is certainly con- 
trary to public policy that there should be 
between the Canal Dapartment and the 
irrigator any middleman who might, by mak- 
ing a charge for the water, enhance the total 
cost of it to the cultivator. Accordingly, in 
part HE of the Canal Act there are elaborate 
provisions designed to secure that every 
irrigator shall be entitled to a water-course 
of his own or to the use of a water-course be- 
longing to some one else. In tke present 
Instance we are dealing with a case in which 
irrigators are using a water-course belonging 
to some oneelse. If the claim of the plaintiff, 
the owner of the water-course, were only to 
. yecover from the defendanta their rateable 
share of the cost of maintaining the water- 
course, then the proper procedure would be 
by application under section 19 of the Canal 
Act and not by suit. But the plaintiff's 
claim apparently includes something else. 
He probably can prove that the defendants 
have never paid under section 20 of the 
Canal Act any share of the first cost of the 
water course. It would be inequitable to 
treat the defendanis as indefeasibly entitled 
to use the plaintiff's water-course if they, as a 
fact, have never paid any such share. The 
agreement hetween the parties which has 
been propounded in this case was doubtless 
intended to substitute an annual payment for 
a lump contribution to the original cost such 
as is contemplated in section 20 of the Canal 
Act. I see no objection to such an agreement 
were it not for the fact that the annual payment 
being proportional to the area irrigated, the 
transaction virtually amounts to a sale of 
canal water; and although there would be 
no need to interfere solong ‘as both parties 
were satisfied, it is another matter when the 
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aid of the Courts 18 solicited in enforcing the 
agreement. Cognizance must be taken of 
the circumstance that it is contrary to public 
polisy. As remarked above, the defendants 
have no claim to use the plaintiff's water- 
course without compensating the latter, and, 

assuming that no such compensation has been 
paid and that the parties fail to agree upon 
terms, plaintiff would, I consider, be within 
his rights if he prevented his water-course 
being used by the defendants. Such action 
would drive the defendants into applying to 
the Canal Officer under section 20 of the Act 
VIIL of 1873. Upon such application the 
Canal Officer might, I think, without departing 
from the intention of the section, fix an annual 
sum to be paid by defendants in view ofa lump 
sum 114 respect of theirshare oftheoriginaleosb 
of constructing the water-course. Defendants’ 
share of cost of maintenance would, as already 
noted, be recoverable ander section 19. For 
the foregoing reasons I concur in the Collector's 
order, upheld in appeal by the Commissioner, 
dismissing the suit of the plaintiff, and I 
reject the application for revision. 

Application rejected, 
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MADRAS HIGH COURT. 
Lutrers PaTENT ÁPPEAL No. 254 or 1912. 
December 17, 1913. 

Present: —Mv. Justica Sadasiva Aiyar and 
Mr. Justice Spencer. 
SUBBAMMAL alias PICHG AMMAL— 
PLAINTIFF — APPELLANT 
versus 


KRISHNA AIYAR, MINOR, THROUGH HIS 
FATHER AND GUARDIAN G. K, LAKSHMANA 
ALY AR—DEFENDANT— RESPONDENT. 

Hindu Law-—Parlition --1enants for life—Relim- 
quishment—Iwo females inheriting properties jointly — 
Partition between them during their life-time—Right of 
survivor ship—Transfer of Property Act (IV of 1882), s. 

6 (a)—Use of words “Sarwa swantantra badhymayaum 
and Santhathi pravesamayum"— Right of survivorship 
given wp. 

Where two Hindu female heirs, inheriting a life-inter- 
est in properties from a male propositus, divide the 
said properties not for mere convenience of enjoyment 
but under a contract that each of the female heirs 
gives up tn presenti hor life-interest in the properties 
falling to tho share of "the other female heir, such a 
complete relinquishment is valid and would prevent 
each of the females from claiming the properties, 
which fell to the share of the other, if she happens to 
survive the latter. 
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Sudalat Ammal v. Gomati Ammal, 16 Ind. Cas. 428, 


23 M. L. J. 856; 12 M. L. T. 288: (1912) M. W. N. 908. 


and Ramakkal v. Ramasawmi Nawken, 22 M. 622; 


9 M. L. J. 101, followed. 

A vested life-interest is a present interest alienable 
by law. In the case of two female heirs inheriting 
life-interests jointly, their right can be considered as 
composed of two distinct rights, viz., the right of 
present joint enjoyment and the contingent right of 
succession by survivorship. 

Where a document dealing with three items of 
property contains the words “Sarwa Swathanthra 
bhadyamayum and Santhathi pravesamayum” in con- 
nection with two, and those words are omitted in 
regard to the third, the intention would be to give up 
the right of survivorship in respect of the two, and 
to preserve it as to the third item. 

The use of the words “no other connection between 
us, except relationship by blood,” though conclusive, 
is not necessary to create an absolute interest. 


Appeal, under section 15 of the Letters 
Patent, against the judgment of the Hon’ble 
Mr. Justice Miller, in Second Appeal No. 
1004 of 1912, presented against the decree 
of the District Court uf Tinnevelly, in Appeal 
Suit No. 427 of 1914, preferred against that 
of the Subordinate Judge of Tinnevelly, in 
Original Suit No. 10 of 1911. 

The Hon'ble Mr. T. V. Seshagire Atyar, for 
the Appellant. 

Mr. T. R. Ramachandra Aiyar, for the Re- 
spondent. 

JUDGMENT.—The first question arising 
in this Letters Patent Appeal is whether 
when two female beira A. and B. inheriting 
life-interests in properties belonging to a 
male propositus divide the said properties 
not for mere convenience of enjoyment but 
under a contract ‘containing terms which 
indicate that each of the female heirs intends 
to give up in presenti her life-interest in the 
properties which fell to the share of the 
other female heir, such a complete relin- 
quishment is valid so as to prevent -her (A. 
and B.) from claiming those properties “if 
she happens to survive her co-heir (B. or A.) 

That question has been answered by this 
Court in the affirmative in Sudalaz Ammal 


v. Gomati Ammal (1), following similar 
answers given in several previous cases 
beginning with Ramakkal v. Ramasamz 


Naicken (2). 

Mr. T. V. Seshagiri Atsar ingeniously 
argued (if I understood him right) that such 
a relinquishment of the whole life interest 


(1) 16 Ind. Cas. 428; 23 M. L. J. 355; 12 M. L. T. 
288; (1912) M. W. N. 908. < 
(2) 22 M. 522; 9 M. L. J. 101. 
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by d. involves a relinquishment of the right 


of survivorship which isin 4, contingent 
on her surviving B. and such a relinquish- 
ment is invalid .under seotion 6 of the 
Transfer of Property Act. 

This argament is based on the assumption 
that a vested life interest (which is a 
present interest well-known to the law and 
allowed by the law to be alienated) can be 
and ought tobe divided into two extraordi- 
nary interests (not recognized by the law 
as alienable), namely, (1) the right of A. to 
enjoy the properties jointly with B. during 
B.'s life-time assuming that B. will die before A. 
and (2) the right in contingent possibility 
of A. to get the undivided share of B. by 
survivorship assuming again that B. will 
die before A. 


Not ouly are we of opinion that the above 
argument based on this division of an entire 
life-interest in imagination inio two interests 
is unsustainable but even if there is anything 
in this argument, that is nob a sufficiently 
strong argument to justify us in over- 
ruling the current of decisions in this Court 
during the last 15 years. The next question 
is whether the partition-deed, Exhibit A, 
does contain words indicating that, so far 
as plaint Schedules I and III properties - 
(Document Schedules If and IV properties) 
are concerned, the plaintiff (appellant) 


intended togive up her life-interesb in those 


properties. The words “Sarwa Swatantra 
badhyamayum’’ and " Santhathi pravesamayum” 
have been interpreted by the Courts below 
and by thelearned Judge of this Court 
(from whose decision this Letters Paten: 
Appeal has been filed), as indicating such 
relinquishment and alienation by the plaint- 
iff and we are not prepared to say that they 
are wrong, though, if some other usual 
words; as, ^ we have no connection with each 
klira rights of properties hereafter but 
only connection by blood relationship,” had 
been also inserted, the matter would be 
beyond controversy. Probably, such words 
were not added because the two sisters 
(plaintif and defendants mother) did 
intend to retain common interest in the 
plaint second and third schedule properties 
and it ig even contended that as regards the 
second schedule property, the parties intend- 
ed the ordinary right of survivorship to 
take its course in favour of that sister 
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(whether the plaintiff or the defendant's 
mother) who happened to survive the other. 
In short, the argument of the appellant’s 
Vakil, based'on the difference iu the phrase- 
ology ofthe document in different portions, 
that is, the fact that the tamil words 
already referred to are attached to the 
enjoyment of the lst and 3rd schedule pro: 
perties, and such words are omitted in rela- 
tion to the 2nd schedule kouse to be enjoyed 
in common, strongly supports the construo- 
tion adopted by the lower Courts that the 
.plaintiff gave up completely her life-interest 
in the first and third schedule properties in 
favour of the defendant's mother and of the 
defendant's, mother’s descendants. l 

The last question is whether, as regards 
the 2nd schedule house, the plaintiff gave 
up her life interest completely or whether 
she and her sister were to enjoy it in common, 
the usual contingent right of survivorship 
being left unaffected in favour of that sister 
who happened to survive the other. The 
difference of language, above pointed out, 
supports the plaintiff's case on this point 
andthough the 12th ground of the second 
appeal memorandum treats the 2nd and 3rd 
sshedule properties on the same footing, that 
mistake should not be pressed against the 
appellant, when the language of the document, 
Exhibit A, itself is reasonably clear. But as 
regards this property, the plaint 2nd 
schedule house, the plaintiff has by Exhibit I 
sold away her life-interest in half the 
house to her sister and cannot claim that 
share now, and though the whole house was 
claimed by the plaintiff in the plaint, the 
second appeal relates only to the other half 
of the said house. This other half share, on 
the above view, has come back to her on her 
sister’s death. 

In the result, there will be a preliminary 
decree for the plaintiff for partition of the 
2ad schedule house into two equal shares 
and for possession of one-half share with 
berty to the defendant and the plaintiff to 

ly under the Partition Act, and with 

ty to the Court of first instance to pass 
under that Act. 
appellant has substautially failed, 
ay half the respordent’s costs in 
The order as to costs passed in 
“the lower Courts will stand. 
Appeal allowed, 


eww L 
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PUNJAB CHIEF COURT. 
Seconp Civi, Appear No, 141 or 1911, 
January 12, 1914. 

Present: —Mr. Justice Rattigan and 
Mr. Justice Beadon. 

KHAIR DIN—PLAINTIFF— ÁPPELLANT 

: versus 
GHULAM MOHI-UD-DIN—Derenpant— 
RESPONDENT. 

Pre-emption —Khatas sold with share in shamilat— 
Pre-emptor agnate and co-sharer in khata—Vendee 
ugnate and co-sharer in shamilat—Right of pre- 
emption. 

In a suit for pre-emption the plaintiff was an agnate 
and also a co-sharer with the vendor inthe khatas 
sold. The vendee also was an agnate but was a co- 
sharer only in the undivided shamilat of the village. 
Plaintiff sued for pre-emption both in respect of the 
khatas and the shamilat appertaining thereto: 

- Held, that the vendee could not, on the basis of his 
share in tho shamilat, assert a right to take the 
shamilat appertaining or accessory to the khatas. 

Second appeal from the decree of the 
Divisional Judge, Sialkot Division, dated the 
8th December 1910, reversing that of the 
Subordinate Judge, 2ud Class, Sialkot, 
dated the 23rd December 1907, decreeing 
plaintifi’s claim. 

Chaudhri Shahab-ud-Din, for the Appel- 
lant. 

The Hon'ble Mr. Shadi Lal, R. B, for the 


Respondent. 


JUDGMENT,.—Plaintiffs suit for pre- 
eniption has been dismissed by the Divisional 
Judge, on the ground that the pre-emptor 
and the vendee are both equally related to 
the vendor. The learned Judge adds that 
"that, of course, ends the ease." As & matter 
of fact, the pre-emptor had alleged that he 
was nob only an agnate but also a co-sharer 
with the vendor in the land sold and 
though this allegation was denied, it was 
necessary for the Court to decide it, and,’ 
had it found in favour of the plaintiff, to 
grant him a decree for prs-emption. Mr. 
Shadi Lal for the respondent admits that he 
cannot support the judgment of the lower 
Appellate Court. It would have been neces- 
sary for us, in these circumstances, to re- 
mand the case for determination of the 
appeal before the Divisional Judge on the 
merits, but we find it unnecessary to do so, 
inasmuch as it has now been definitely 
established that the plaintiff is a co sharer 
by purchase in the land sold, and his 
Counsel on his behalf has agreed to pay the 
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full price stated in the ssle-deed plus the 
Rs. 302 assessed by the Commissioner as 
compensation in respect of improvements to 
the well. 

The sole question that now remains is 
whether there is any force in Mr. Shadi 
Lal’s contention that plaintiff, though «a co- 
sharer in the khatas sold, cannot claim any 
right in the skamzlat appertaining or acoes- 
sory to these khatas, because the vendee him- 
self happens to be a co-sharer ir the joint 
shamilat of the village. In our opinion, this 
contention has no force. Plaintiff claims to 
preempt the land actually sold and with 
that land necessarily goes a share in the 
common land of the village. When partition 
takes plase, the person, for the time being 
owner of the khatas sold, will necessarily be 
allotted his proportionate share in the com- 
mon land. And to hold that the vendee, 
though obliged to give up the actual khatas, 
can, nevertheless, assert aright to take the 
shamilaé appurtenant to these khaías, would 
be a proposition, both novel and subversive of 
all customary ideas with regard to the 
tenure of land in villages. 1t would, more- 
over, practically convert every proprietor in 
the village into a co-sharer for the purpose 
of depriving a pre-emptor of his share in 
the shamilaé which would go with the land 
which he obtains by right of pre-emption. 


We accordingly accept this appeal and 
setting aside the order of the Divisional Judge, 
grant plaintiff a decree for pre-emption on 
payment of Rs. 100 plus Rs. 302, and 
direct that he be given possession if this 
money is paid within six weeks from this 
date. Ifitis so paid, the parties will bear 
their own costs throughout. If, however, 
‘the money is not paid within the said period 
we direct that the plaintiff's suit shall stand 
dismissed with costs in all the Courts. 


Appeal accepted. 


CALCUTTA HIGH COURT. 

Civit, Rune No. 928 or 1913. 
November 25, 1913. 
Present:—Mr. Justice Coxe and 
Mr. Justice D. Chatterjee. 
BAIJNATH PROSAD SINGH AND ANOTHER 
— OBJEOTORS—P ETITIONERS 
vorsus 

SHAM SUNDER KUER—Petitioxner— 


Opposite Party, 

Costa —Pleader's fee —Probate proceeding —Ad 
valorem fee —Yaluatvon of property, whether valuation 
of Probate suit—Probaie and Administration Act (V 
of 1881), s. 88— Rules and orders of High Court, Oh. VI, 
rr. 836A, 424A, Chap. X, r. 26. ` 

A proceeding under the Probate and Administration 
Act, 1881, is a miscellaneous proceeding and a fee of 
Rupees eighty only as Pleader’s fees can be allowed 
under rule 42A, Chapter VI, of the Rules and Orders of 
the High Court. 

The valuation of the property covered by the Pro. 
bate cannot reasonably be regarded as the valuation 
of the suit, and, therefore, rule 836A has no applica. 
tion and no other rule authorisesthe assessment of an 
ad valorem Pleader’s fee, 


Rule against the order of the District 
Judge of Muzulferpur in Probate Case No. 
12 of 1911. 


Babu Dhirendra Lal: Kastgir, for the 
Petitioners. 

Babu Buldeo Narain Singh, for the 
Opposite Party. 

JUDGMENT.—This application arises 


out of a Probate case. Probate was granted 
and the petitioners were directed to pay 
the costs of the opposite party. Sub. 
sequently a decree was prepared and the 
Pleader’s fees of the opposite party were 
assessed at Rs. 777, according to the value 
of the property in respect of which Probate 
was given. Thisis said to bein accord. 
ance with the practice of the Muzafferpore 
District Judge’s Court. The petitioners 
then applied to have the decree amended 
alleging thata fee of Rs. 80 only could 
be allowed under rule 42A, Chapter VI, 
of the Rules and Orders. This applica- 
tion was refused by the District Judge 
and it has now come upto this Court in 
revision. à . 

It is contended. by the learned Pleader 
for the petitioners, that a proceeding under 
the Probate and Administration Act, 1881, 
is s miscellaneous proceeding and that 
rule 42A which we have cited, will apply. 
It is argued, however, onthe other side 
that this proceeding is a regular sui 
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and reference is made to rule 26, Chapter 
X,of the Rules and Orders, which lays 
down that fcr the purposes of the returns, 
these applications should be treated as 
miscellaneous cages until they are contested, 
and as suits thereafter. This Rule was, 
framed for 


however, administrative con- 
venience and is intended to assist Sub- 
ordinate Courts in drawing up their 


statements and returns but it does not 
‘throw any light on the present difficulty. 

Tt is also contended that under section 
83 of the Probate and Administration Act, 
1581, which lays down that in contested 
Probate cases, the ‘proceedings shall take, 
as nearly as. may be, the form ofa suit, 
according to the provisions of the Code 
of Civil Procedure, this proceeding must 
be: regarded asa regular suit. But these 
provisions appear to us to tell rather against 
the opposite party than in his favour. 
If these proceedings are suits it would be 
uunecessary to enact that they should 
take the form of suit. Even if the proceeding 
is a suit, the only rule under which an 
ad valorem Pleader’s fee can be assessed 
is rule 36A of Chapter VI of the Rules 
and Orders. That rule provides that 
"generaly in all suits not included. in 
rule 35,if the plaintiff succeed, the Court 
may order the fee "of the Pleader for the 
plaintiff to be calculated with reference 
either to the amount decreed or according 
to the valuation of the suit or according to 
such a sum not exceeding the valuation as the 
Court shall think reasonable.” Here no amount 
has been decreed and it appears to us that 
the valuation of the property covered by the 
Probate cannot reasonably be regarded as 
the valuation of the suit, The extent or 
value of the property and the rights of 
.the testator therein are irrelevant in Probate 
proceedings, which are confined entirely to 
the question whether the petitioner is or 
is not entitled to Probate of the document 
executed by the testator, irrespective entirely 
of the property which , that document covers. 
Rule 36A seems to us, therefore, to have no 
application and no other rule authorises 
assessment of ad valorem fees. 


In ouropinion, therefore, the fee can 
only be assessed under role 42A. 

That there is a distinction between this 
proceeding andaregular suit will appear 
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from the practice of this Court. In regular 
appeals valued at over Rs. 5,000, Pleader’s 
fees are assessed ad valorem automatically 
whereas in Probate cases of above that valne, 
hearing fees are assessed by the Judges 
themselves in each oase. 

Ta our opinion, therefore, the Pleader’s fea 
in the Court below should be reduced to the 
sum of Rs. 80. The Rule is made absolute 


„to that extent. 


We pass no order as to costs. 
Rule made absolute. 


PUNJAB CHIEF COURT. 
Sreconp Crviz ÁPPEAL No, 397 or 1911, 
January 12, 1914, 
Present:—Mr. Justice Rattigan and 
Mr. Justice Beadon. 
GANGA RAM AND OTHERS —PLAINTIPF3 — 
APPELLANTS 
versus 
KAKA RAM AND ANOTHER—DRFENDANT3 — 
RESPONDENTS, 

Evidence Act (I of 1872), s. 34—Hvidence — Entries 
in books of account—Vague statement of plaintiff in 
support of entry not sufficient. 

Where the plaintiffs can easily produce indepen- 


- dent and trustworthy evidencelin support of entries in 


their account books, it would be unfair to dofendanta 
and wrong in principle toaccept as sufficient proof 
the entries, uncorroborated by any evidence other than 
a somewhat vague statement by one of the plaintiffs 
to the effect practically that the books speak for 
themselves. 

A point net touched by the grounds of appeal and 
not raised independently inthe grounds of appeal 
cannot be taken up for the first time in further 
appeal. 


Second appeal from the decree of the 
Divisional Judge, Gujranwala Division, at 
Lahore, dated the 2nd March 1911, reversing 
that of the Subordinate Judge, Ist class, 
Gujranwala, dated 17th November 1910, 
decreeing the claim. 

The Hon'ble Mr. Shad: Lal, R. B. for 
the Appellants. 

Rai Bahadur Pandit Sheo Narain, for the 
Respondents. 

JUDGMENT.—The facts are stated in 
detail in the judgments of the Courts below 
aud ib is unnecessary for us to say idre 
than that the only two points before us for 
determination are, (1) whether plaintiff, 
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have proved that they paid three items of 
Rs. 1,030, Rs. 224 and Rs. 371 to certain 
persons on account of losses ineurred by 
plaintiffs acting as agents of the defendants, 
and (2) whether, in any event, plaintiffs, 
as such agents, are entitled to the sums of 
Rs. 157-8 and Rs. 30 as commission fees. 
In support of their allegation that these 
payments were actually made, plaintiffs rely 
on entries in their books and on the evidence 
of one of themselves, Gian Chand, given as 
a witness. The Divisional Judge, though 
finding in favour of plaintiffs that their 
books are kepb properly, has yet held that in 
no ease is there any proof of actual payment 
by plaintiffs of any of the items in question, 
and with this finding we entirely agree. It 
was quite easy for the plaintiffs, had such 
payments been made, to prove by indepen- 
dent evidence that they had actually trans. 
mitted money to thefirm of Madho Ram- 
Bhagwandas to Jamiat Singh, and to Karam 
Singh. But so far from examining any of 
those persons, or calling for their account 
books in order to support their own account 
" books, the plaintiffs made no attempt to show 
how or in whab form they transmitted money 
to Bombay in payment of the various items. 
It is said in explanation that defendants did 
not really contest the fact of such payments 
and that, therefore, plaintiffs .thought it 
sufficient to give merely prima facie evidence 
in support of their case. There might have 
been some forca in this argument, had it not 
been for the fact that defendants, in their 
grounds of appeal to the Divisional Judge, 
took express and emphatic objection to the 
finding that plaintiffs had made any pay- 
ments on their behalf to third persons. In 
view of those grounds and of what is stated 
in the judgment of the Divisional Judge, 
who, after dealing with this aspect of the 
ease, states that respondents did not ask for 
a remand to enable them to prove actual 
payments, etc., but took their stand on the 
proof already on the record, we cannot 
accept the explanation as satisfactory, or as 
justification for us at this late staga to 
remand the case for further inquiry. We 
might further point out that as regards the 
item of Rs. 371, it is not sllegedin the 
plaint that that amount was paid to any 
third person and that the entry in plaintiffs’ 
book with reference to 16 vagnely states thas 
it is due on account of loss. Furthermore, 


as regards the item of Rs. 224, it has been 
pointed out to us that half of this amount is 
stated to have been paid to Prabh Dial, one 
of the plaintiffs in the case, and not to a 
third person. ; 

Taking all the facts into consideration and 
seeing how easy it would have been for 
plaintiffs to produce independent and 
trustworthy evidence in support of their 
assertion that the item in question hid been 
paid to third persons in Bombay, we are of 
Opinion thatit would be unfair to defendants 
and wrong in principle to accept as sufficient 
proof of that assertion the entries made in 
plaintiffs’ own books and corroborated by no 
evidence other than a somewhat vague state- 
ment by Gian Chand to the effect practically 
that the books speak for themselves. 


As regards the second point, it is un- 
necessary to say more than that the grounds 
of appeal do nob touch it and that it was not 
raised independently in the grounds of 
appeal. We are, therefore, unable in further 
appeal to take it up for the first time. 

In conclusion, we may note that the first 
ground of appeal was expressly abandoned 
by Mr. Shadi Lal on behalf of the appellants. 
For the above reasons we dismiss this appeal 


with costs. 
Appsal dismissed, 


a 


MADRAS HIGH COURT. 
Civit Revision Perrrion No. 772 og 1912. 
October 13, 1913. 
Present: —Mr. Justice Miller. 
OTTAPURAKAL THAYATH SUPPI AND 
OTHERS —DEFENDANTS—P ETITIONERS 
versus 
Sayid ALABI MASAHUR KOYA alias 
. KOYA KUNHI KOYA~— 


PLAINTIF — RESPONDENT. 

Civil Procedure Code (Act V of 1908), ss. 104 (b), 
115, 151, O, XXXIX, r. 2 (8), O. XLII, v. Y. (r) —Dis- 
obedience to order of injunction —Refusal to attach pro- 
perty — Detention in prison not illegal. 

An order refusing to attach property for disobe- 
dience to an injunction order is an order passed 
under Order XXXIX rule 2 (3) andis appealable to 
a District Court under Order KULHU, rule 1 (7). 

Attachment of property is not a pre-requisite be- 
fore an order to detain a person in prison for such 
disobedience under Order XX XIX, rule 2 (3°, can be 
passed. 
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Where the lower Courthas acted with jurisdiction 
in passing an order, the High Court will not interfere 
either under section 115 or 151 of the Code of Civil 
. Procedure. 


Petition under sections 115 and 151 of Ast 
V of 1908, praying the High Court to revise 
the order of the District Court cf North 
Malabar, in Civil Miscellaneous Appeal No. 10 
of 1912, Civil Miscellaneous Petition No. 821 
of 1911, in Original Suit No. 952 of 1909 on 
the file of the District Munaif of Badagara. 

Messrs. J. L, Rozario (with him Mr. T. V. 
Seshagiri Ayer, for the Appellants. 

Mr. d. Sundaram, for the Respondents. 

JUDGMENT. —I have no doubt that in 
this case an appeal lay to the District Judge. 
The decision of Venkatasami v. Stridavamma 
(1) isan authority whichis binding upon 
me. It was decided under the old Code in 
a case in which the Court below had refused 
to appoint a Receiver under section 503. 
Order XLIIT, rule 1 (r), of the present Code 
provides that an appeal lies from orders 
‘under’ Order XX XIX, rule 2, and if I follow 
the Full Bench case I must hold that an order 
refusing or declining to attach the property 
of a person who has disobeyed an injunction 
or to commit him to prison ig an order under 
that rule. I am bound to follow that case and 
I must hold that an appeal lay. 

Apart from that case, the language of 
Order XLIII suggests the same conelusion. 
Some of the sub-rules provide for appeals 
from orders refusing to make the order which 
is expressly provided for in the rales referred 
to in those sub.rnles, and such orders are 
described a8 made under the rules to which 
they refer though they are not expressly 
provided for by those rules. That suggests 
that an order rejecting an application under 
Order XXXIX, rule 2, is an order made 
under that rule. This is confirmed by the 
Full Bench decision. 


It was further suggested that in the parti- 
cular case of Order XX XIX, rule 2, there 
should be no appeal against an order, which 
amounts to an order of acquittal of contempt 
of Court; that is based on this, an order of 
acquittal in a ease of disobedience to an 
injunction is not against the interest of any 
party to the suit; if at all, itis only against 
the interest of -the Court itself; nobody is 
injured by it and nobody onght to havea 
right of appeal from it. That, I think, is not 


(1) 10 M. 179. 


80. Itis clear to me that in many cases dis» 
obedience to an injunction may result in an 
injury to one or other of the parties to the 
suit and sub-rule 4 provides for comvensation 
to be paid by the Court oat of the proceeds 
of the sale of tho attached property of 
the delinquent, a provision which to my mind 
makes ib clear that the Court did nob intend 
that the matter should be considered as one 
in which the parties had no interest. I have 
no doubt that, as a matter of fact, itis very 
much to the interest of the party who ob- 
tains the injunction to see that it is obeyed, 
and if the Court refuses in its discretion to 
punish for disobedience, ib is to the interest 
of the party to appeal and get punishment 
inflicted. There is, therefore, nothing in this 
contention which would lead me tothink that 
an appeal is not intended to bs given. 

Nor do I think there is anythiug in sec- 
tion 104 (A) against the competency of the 
appeal. Section 104 (h) provides in general 
terms, that when under the Code a sentence of 
imprisonment has been passed or a fine 
imposed, there shall be an appeal. It has 
nothing to do with cases in which a sentence 
is not passed, and does not suggest, ab any 
rate, to my mind, that the rales should not 
provide for an appeal in such cases. I hold 
then that an appeal lay, and if the District 
Judge has rightly heard the appeal, [ cannot 
interfere on this petition under section 115 
and, for soms reason or other which 
I do not understand under section 151 also. 
No argument has been addressed to me on 
section 151, and I am certainly unable to see 
that the sending of the disobedient party in 
this case t» prison for disobedience to the 
injunction isa matter requiring my inter- 
ference under section 151. Nothing has been 
shown to me to suggest that the order of the 
District Judge works injustice of any kind. 
But to enable me to interfere under sec- 
tion 115 itis contended that the order is 
illegal, because no attachment has been made 
of the property of the diliaquent. That con- 
tention is based upon the words "and may 
also order such person to be detained” in 
Order XXXIX, rule 2, sab-rule 3, and it is 
contended that this means that in addition 
to attachment the Court may order such 
person to be detained in the civil prison, and, 
inasmuch as there is no attachment in this 
case, the order for detention is illegal and is an 


order which I must correct under section 115, 
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I have had some doubt, but on the whole 
I think it is nobso. Though the language 
in the present Code is changed, the change 
has not, I think, effected a change of the law, 
at any rate, so as to make it incumbent to 
order attachment before ordering commit- 
ment. The phrase “may also commit” 
means, I think, “shall also have the power to 
commit," that is to say, the rule gives two 
power&—power to attach and also power to 
commit:—it does not expressly say that both 
may be exercised cumulatively and I need 
not decide whether that is the law or not. 
The rule does, I think, necessarily imply tnat 
the powers may be exercised alternatively 
and that was allowed by the old Code. 

That being my view of the case, there is 
nothing wrong in the order of the District 
Judge and I dismiss the petition with costs. 


Petition dismisssd. 


PUNJAB CHIEF COURT. 

Seconp Civin, ApPEAL No. 755 or 1910. 

January 10, 1914. 
Present: —Mr. Justice Johnstone and 

Mr. Justice Chevis. 

QAMAR DIN—PLAINTIFF—Á PPELLANT 

versus 
HARBHAGAT AND oTHERS—DEFENDANTS— 
RESPONDENTS. 

Contract Act (IX of 1872), s. 16—Undue influence — 
Agriculturist and money-lender —Balances struck from 
time to time— Compound interest. 

In accounts between money-lenders and agricul- 
turists, when balances are struck or bonds executed 
from time to time, compound interost naturally comes 
into play, interest being calculated and added to 
principal each time that the accounts are settled, but 
this does not necessarily mean that any undue in- 
fluence is exercised. 

Second appeal from the decree of the 
Additional Divisional Judge, Ferczepore, dated 
2nd April 1910, modifying that of the Sub- 
ordinate Judge, lst Class, Ferozepore. dated 
the 24th December 1909, decreeiug plaintiff's 
claim. 

The Hon'ble Mr. Muhammad Shafi, K. B., 
for the Appellant. 

Lala Lajpat Raz, for the Respondents. 


JUDGMENT.—The history of this ease is 
a8 follows:— On the 6th of April 1888, Farida, 
Bazida and Baghela mortgaged 803 kanuls, 1 
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marla, joint land for Rs. 846. This mortgage 
was with possession, On the 9th of January 
1894, Farida and Bazida executed a further 
deed mortgaging their share in the same land 
for Rs, 700 and on the 26th March 1895, 
Baghela executed a further mortgage of his 
Bhare of the land for Rs. 200: both the latter 
deeds provide for payment of interest. On 
the 20th of November 1908, the Nawab of 
Mamdot purchased 411 kanals 10 marlas out 
cf the above land from Hasil and Wasil, sons 
of Bazida and Bhaghela and subsequently the 
Nawab re-sold his rights in the land to the 
plaintiff, who has brought this suit for re- 
demption of 803 kanals, 1 marla from the mort- 
gagees. It should be noted that all three of 
the above morigages are in favour of the 
same mortgagees. The plaintiff sued to re- 
deem on payment of Rs. $46 but the mort- 
gagees produced the two later mortgage-deeds 
and claimed that they should be paid 
Rs. 1,746 principal, and Rs, 5,119 as interest, 
total Rs. 6,865. 

The first Court held that the conditions 
as regards interest were unconscionable and 
gave a decree for redemption on payment of 
Rs. 1,746. The learned Divisional Judge on 
appeal held that there was no reason for 
disallowing the interest and gave a decree for 
redemption on payment of Rs. 6,865 with 6 
per cent. interest from date of institution of 
suit. The plaintiff appealed to this Court 
seeking to have the decree of the first Court 
restored, Ib may be noted that the sum of . 
money in question both in this appeal and iu 
the appeal to the Divisional Judge is one 
of Hs, 5,119 and stamp on that sum should 
have been paid by the mortgagees in the 
Divisional Court and by the plaintiff in this 
Court. Mr. Shafi for the plaintiff and Mr. 
Lajpat Rai for the mortgagees have held 
themselves responsible for making up the 
necessary stamp duty. 

The first ground of appeal which challenges 
the power of the Divisional Judge to pass a 
decree for redemption on payment of an 
amount exceeding Rs. 5,000 has wisely been 
given up by Mr. Shafi, and the only question 
in this appeal is whether the mortgagees are 
entitled to recover interest on the two later 
mortgages. Mr. Shafi contends that the mort- 
gagors were already under the thumb of the 
mortgagees and that according to section 16 
of the Contract Act undue influence should 
be presumed as regards the conditions of 
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the two later mortgages. We are, however, 
quite unable to see how, when the whole of 
the land had been mortgaged with possession, 
any one could expect thah the mortgagees 
would advance any further money unless 
they were to be allowed some interest on 
their further advances. It is perfectly true 
that the further advances of Rs. 700 and 
Rs. 200 in themselves include a considerable 
amount of interest, but there seems not the 
least reason to doubt that these sums were 
actaally due at the time when the two later 
morigage-deeds were written. In accounts 
between money-lenders and agriculturists 
when balances are struck or bonds executed 
from time to time, compound interest natur- 
ally comes into play, interest being calculated 
and added to principal each time that the 
accounts are settled but this does not neces- 
sarily mean that any undue influence is 
brought to bear. The first Court gave 
several reasons for holding that the terms of 
the deeds as regards the interest were un- 
conscionable but the learned Divisional Judge 
has dealt with these reasons at length and 
we fully agree with him in holding that these 
reasons are unsound, 

We do not consider that the plaintiff has 
sacceeded in showing that he is as of right 
entitled to any reduction but as Mr. Lajpat 
Rai, ou our asking him if his clients were 
prepared to make any concession, replied, 
that they were willing to forego Rs. 500 of 
their claim, a concession to this effect may 
consequently be made. 

We so far accept the appeal as to make 
the decree one for redemption on payment of 
Rs, 6,365 with 6 per cent, interest from date 
of institution till date of payment, possession 
to be given on the suman? following payment. 
The plaintiff-appellant will pay costs incurred 
by the mortgagees in this Court. 


Appeal accepted. 
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CALCUTTA HIGH COURT. 
Civin Rura No. 932 or 1913. 
August 28, 1913. 
Presenit:—-Justice Sir Ashutosh Mookerjee, 
Kr., and Mr. Justice Beachcroft. 
PEARY LAL DAS —DEOBEE-HODLDER— 
PETITIONE 3 
VETEUS 
PEARY LAL DAWN—Anernze 


DgoREE-HOLDER —OBIJECTOR, 

Execution of decree —Rateable distribution —Summary 
inquiry as to whether decree fraudulent —Jurisdiction — 
Acting with materiat irregularity ~Examination of 
witness without notice to Pleaders, if leyal—Evidence 
not taken in accordance with law—Decision based on 
such evidence—Hvidence Act (I of 1872), s. 165 —Civil 
Procedure Code (Act V of 1908), as. 73, 115, 

A Court executing a decree has jurisdiction to hold 
a summary inquiry as to whether the decree obtained 
by one of the decree-holders asking for rateable dis- 
tribution is fraudulent or not. 

Puran Chand Baid v. Surendra Narain Singh, 
16 Ind. Cas. 795; 17 C. W. N. 826; 16 C. L. J. 583, 
relied upon. 

A Court should not examine a witness withont 
notice to the parties or their Pleaders, and without 
affording them an opportunity to cross-examine 
him or to rebut his statements. Section 165 of the 
Evidence Act does not justify such procedure. 

When a Court examines a witness without notico 
to the Pleaders and bases its decision upon the evi- 
dence of the witness, it acts with material irregularity 
in the exercise of its jurisdiction within the moaning 
of section 115 of the Civil Procedure Code. 

Rule against the order of the Subordinate 
Judge of Hooghly, dated the 24th May 


1913. 


Babus Biraj Mohan Mazumdar aud Dwijen- 
dra Nath Mukherjee, for the Petitioner. _ 

Babus Mohint Mohan Ohatterjee and Probodh 
Ohundra Dutt, for the Opposite Party. 


JUDGMENT.—We are invited in this 
Rule to set aside an order made by the Court 
below under section 73 of the Code of Civil 
Procedure of 1908. Tha petitioner, Peary 
Lal Das, obtained a decree for money on the 
3rd September 1912, against Hari Das 
Nandi and his four brothers. He applied for 
execation on the 16th September 1912. The 
opposite party, Peary Lal Dawn, had obtained 
a decree for money against the same judg- 
ment-debtors on the 4th July 1911. He had 
applied for execution of his decree on the 23rd 
July 1911. In that execation two properties 
of the judgment-debtor had been sold and a 
further application had been made for sale of 
the other properties of the judgment-debtors. 
Peary Lal Das on the 11th September 1912, 
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applied for rateable distribution in the execu- 
tion proceedings instituted by Peary Lal Dawn. 
Thesale which had been advertised to take 
place on the 13th September was, however, 
not held. On a subsequent date, duly notified, 
the sale was again adjourned. Shortly after 
this, Peary Lal Dawn applied for rateable 
distribution in the execution proceedings 
commenced by Peary Lal Das This applica- 
tion was presented on the 13th Jone 1913. 
The position, therefore, was thatin the execu- 
tion proceedings commenced by Peary Lal 
Das, there was an application for rateable 
distribution by Peary Lal Dawn, and in the 
proceedings for execution commenced by 
Peary Lal Dawn, there was an application for 
rateable distribution by Peary Lal Das. 
On the 18th February 1913, Peary 
Lal Dawn, however, objected to the 
application for rateable distribution by Peary 
Lal Das on the allegation that the decree 
obtained by the latter was fraudulent. The 
Subordinate Judge held an inquiry into this 
matter,and, on the 24th May 1913, decided 
that the decree of Peary Lal Das was 
fraudulent as alleged by Peary Lal Dawn. 
We are now invited to set aside this order 
on two grounds; namely, first, that the Subord- 
inate Judge had no jurisdiction to hold a 
gummary inquiry into this matter; and secondly, 
that if he had jurisdiction to hold an ioquiry, 
he had acted with material irregularity in the 
exercise of such jurisdiction, inasmuch as 
his décision is based upon evidence not taken 
in accordance with law. 

In so far as the first ground is concerned, 
it cannot be maintained in view of the decision 
of this Court in the case of Puran Chand Bord 
v. Surendra Narain Singh (1). 


In so far as the second objection is concern- 
ed, it must, in our opinion, sneceed. As 
appears from the order recorded by the 
Subordinate Judge, the evidence on behalf 
of the parties had been adduced, 
arguments addressed to the Court 
and judgment reserved on the 24th 
May 1913. The Subordinate Judge states 
that after hearing arguments for nearly two 
hours, he was thinking what to do and going 
through the evidence, but could not decide in 
his mind what to do; he then took up an- 
other case in which he heard the arguments 


(1) 16 Ind. Cas. 795; 17 0. W. N. 326; 16 C. L.J. 
682, A 
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and wrote out judgment; at this stage, a 
person appeared in the witness-box avd. 
said that he was the judgment-debtor Hari 
Das Nandi. The Subordinate Judge there- 
upon examined him. This examination 
took place without notice to the Pilea- 
ders for the parties. What effect his 
in the mind of the 
Subordinate Judge it is impossible to state 
with certainty. Bat the Subordinate Judge 
records in one part of his order that from 
what Hari Das Nandi stated to him it appsar- 
ed to him that he had set up Peary Lal Das 
to carve out a portion of the sale- proceeds of 
his property published for sale. Tt is plain, 
therefore, that the statements made by Hari 
Das Nandi must have prejudiced the Subordi- 
nate Judge against Peary Lal Das. Now it 
cannot be disputed for a moment that this 
examination of Hari Das Nandi should not 
have taken place without notice to the parties 
or their Pleaders and without any oppor- 
tunity afforded to them to cross-examine 
him or to rebut his statemen's. Section 165 
of the Indian Hvidence Act, upon which re- 
liance is placed by the Opposite Party, clearly 
does not justify the procedure adopted by 
the Judge. It is further worthy of note 
that the Subordinate Judga has omitted to 
consider a very material aspect of the case. 
As already stated, the application for rateable 
distribution by Peary Lal Das was made in 
the execution proceeding of Peary Lal Dawn 
on the llth September 1912. At that time 
Peary Lal Dawn did not object that the 
application for rateable distribution should 
be disallowed inasmuch as the decree on 
which it was based was fraudulent. More 
than this, on the 18th January 1913, Peary 
Lal Dawn himself made an application for 
rateable distribution in the execition proceed- 
ings instituted by Peary Lal Das. This 
application could have been made only on the 
assumption that the decree obtained by Peary 
Lal Das was a genuine and valid 
decree capable of execution. No doubt, ik 
is conceivable that Peary Lal Dawn hai 
reason to suspect the genuineness of the 
decree of Peary Lal Das, only after his own 
application of the 13th January 1913, and 
that it wasfor this reason that he did not, 
before the 13th February 19183, take excep- 
tion to the application fora rateable dis. 
tribution by Peary Lal Das. The circum- 
stance that objection was not taken till the. 
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18th February 11913, "does, however, stand 
in need of explanation, which can be furnish- 
ed only by him. Thisis plainly a matter which 
cannot be decided on affidavits. If Peary 
Lal Dawn fails to establish that it was not 
till after the 18th January 1913, that he had 
reason to suspect the fraud which on the 
13th February he imputed to Peary Lal Das, 
his objection to the rateable distribution 
should not be entertained. This aspect of 
the case has been completely ignored by the 
Subordinate Judge. 

The result is, that this Rule is made 
absolute and the order of the Court below 
set aside. The case will be remitted to the 
Subordinate Judge in order that he may take 
up the objection to rateable distribution made 
by Peary Lal Dawn on the 18th February 
1913, and deal with the matter in accordance 
with law. 

We find that the execution proceedings 
commenced by Peary Lal Dawn have been 
dropped. The effect of our order will be 
to revive those proceedings. We also find 
that the Subordinate Judge, after he had 
disposed of the objection of Peary Lal Dawn 
to the application by Peary Lal Das for 
rateable distribution, proceeded to record 
an order in the execution proceedings com- 
meuced by Peary Lal Das to the effect that 
that case also was dismissed. It was clearly 
not competent to him to muke this 
order. That order will stand discharged, 
as it was founded on the orderin the 
rateable distribution proceedings which we 
have now set aside. The effect will be to 
revive the execution proceedings commenced 
by Peary Lal Das. The position will be that 
both the execution cases will stand revived 
and the Subordinate Judge will proceed 
to deal with the question of rateable dis- 
tribution. There will be no order for costs 
in this Court, 


Rule made absolute. 
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PUNJAB CHIEF COURT. 
SECOND Civin APPrar 1159 or 1911. 
January 14, 1914. 
Present: —Mr. Justice Rattigan and 
Mr. Justice Beadon. 

DALIPA, MINOR, THROUGH Musammat ATRI 
HIS MOTHER— DEFENDANT—-À PPELLANT 
versus 
RALA AND OTHERS—PLAINTIFFS— 
RESPONDENT, 

Evidence Act (I of 1872), s. 112—Illegitiiaacy ~ Liti- 
gation for custody of wife—~No proof against legitimacy 


—JNon-access to be conclusively shown to establish illegi- 
timacy. 

A. was the married wifeofS, In April 1897, S, brought 
a criminal complaint under section 498, Penal Code, 
against one J. Thecomplaint was dismissed under 
section 203, Criminal Procedure Code, on 17th April 
1897. On 15th July 1897, 8. brought a suit against J. 
and obtained an ew parte decree on 15th January 1898, 
for custody of his wife 4. On 24th May 1898, A, gave 
birth to a childat her parent’s village and subsequent- 


ly returned to S. and she and the child lived with S. 
till his death: 


Held, that illegitimacy could not be positively in- 
ferred merely from the litigation above noticed. 

In order to establish the illegitimacy of a person 
born during the continuance of a valid marriage 
between his mother and any man, itis necessary to 
show conclusively that the parties to the marriage 
had no access to each other at any time when he 
could have been begotten. 


Second appeal from the decree of the 
Divisional Judge, Jullundur Division, dated 
the 6th July 1911, varying that of the Hono- 
rary Subordinate Judge, 1st Class, Jullun- 
dur, dated the 26th January 1911, decreeing 
plaintiff's claim. 

The Hon'ble Mr. Muhammad Shafi, K. B., 
and Lala Ganga Rem, for the Appellant. 

Bakhshi Tek Ohand, for the Hon’ble 
a Shadi Lal, R. B., for Ralla Respondent 
only. 


Mr. Santanam, for Bela Singh and other 
Respondents. 

JUDGMENT.— Dalipa, the minor defend- 
ant-appellant, under the guardianship of his 
mother, Musammat Atri, is in possession of 
the estate of Sawan, a deceased Jat of village 
Jamsher in the Jullundur District and the 
Revenue authorities accepting Dalipa as the 
son of Sawan have sanctioned mutation in 
bis favour. The suit was originally institut- 
ed by one of Sawan's collaterals but subse- 
quently the other collaterals were joined as 
co-plaintiffs. The claim was for possession 
of the estate of the deceased onthe grounds 
that Musammat Atri was never married to 
Sawan and that Dalipa is not Sawan’s son. 
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The first Court found that Musammat Atri 
was the lawfal wife of Sawan but that 
Dalipa was not Sawan’s son, and on these 
findings it reserved one house for Mus immat 
Atri’s residence during her life and gave 
plaintiffs a decree for possession of the rest 
of the estate. 

In the Divisional Court the plaintiffs 
abandoned their allegation in regard to 
Musammat Atri and admitted that she was 
Sawan’s lawful wife, and the learned Divi- 
sional Jadge holding that Dalipa was not 
the legitimate son of Sawan modified the firat 
Court's decree and gave the plaintiffs a 
decree declaring their right to succeed to 
Sawan’s property after the death of Musam- 
mat Atri. 

It is now undisputed that  Musammat 
Atri was the widow of one Hamir Singh 
by whom she appears to have had two sons, 
that after the death of Hamir Singh, she 


married Sawan, that there was a dispute - 


about this marriage between Sawan and 
Hamir Singh's brother Jiwau Singh, that 
Sawan brought a oriminal complaint against 
Jiwan Singh under  seetion 498, Indian 
Penal Code, in April 1897, which was dis- 
missed under section 203, Code of Criminal 
Procedure, on 17th April 1897, that on 15th 
July 1897, Sawan brought a suit against 
Jiwan Singh and obtained an ex parte decree 
on 15th January 1898, for custody of his 
wife, Musammat Atri, that Musammuat 
Atri gave birth to Dalipa at her parents’ 
village on 24th May 1898, and that 
subsequently Musammaf Atri returned to 
Sawan and she and the boy lived with Sawan 
till his death. 

There is no doubt that Dalipa was born 
during the continuance of a valid marriage 
between his mother and Sawan. Conse- 
quently, under section 112 of the Hvidence 
Act, the plaintiffs must fail unless . they 
can show conclusively that Musammat 
Atri and Sawan had no access to each 
other at any time when Dalipa could have 
been begotten. 


No doubt, Sawan in his plaint dated 
15th July 1897, stated that his wife had 
left him about four months previously, but 
we do not think that a vague statement of 
this sort by a Jat in his plaint is sufficient 
to show that Musammat Atri left her 
husband on the lth March 1897. About 
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four months might mean more than four 
mouths bit it might also mean less, At the 
cna tims the criminal complaint and the 
salt for custody of wife certainly indicate 
that from 17th April 1897, 2.e., a date as 
much as 403 days before Dalipa’s birth, 
and the Lith January 1898, č. e., a date only 
129 days’ before Dalipa’s birth, Sawan was 
engazed in litigation regarding the alleged 
withholding of his wife from him. 

It is contended that during the period of 
this litigation Sawan could not have had 
access to his wife but, though there may be 
some ground for suspicion, i6 has not been 
conclusively shown that Sawan could not 
and did not have access to his wife during 
this period, 

No process was issued on the criminal 
complaint against Jiwan Singh and the 
civil suit was not contested. For some 
unexplained reason, the suit was pending a 
long time though a copy of the final order 
shows that a decreas was passed ez parie on 
the statements of two witnesses. During 
the period of this litigation, Musammat Atri 
does not appear to have been living with 
Jiwa Singh, bat, acoording to the evidence 
she was living at her parents’ housa and no 
documentary evidence has been produced 
to show that it was necessary for Sawan 
to execute the decree before obtaining his 
wife. To establish execution of the decree, 
plaintiffs rely on the evidence of Musammat 
Atri’s brother Narain who says that a peon 
brought Musammat Atri from her par- 
ent’s house where, according to this witness 
and Musammat Atri herself, Sawan had 
visited her occasionally while the litigation 
was going on, 


There does not appear to be any ground 
for the first Court’s remark that the witness, 
Bishan Singh, Zazldar, is at enmity with the 
plaintiffs. The evidence of this witness 
and several others, apparently disinterest- 
ed witnesses, shows that Sawan treated 
and publicly recognised Dalipa as his son 
and i6 is.nob very likely that he would have 
done this if he had not had access to his 
wife ata time when Dalipa could have been 
begotten. l 

Under these circumstances, we do not 
think that illegitimacy cau be positively 
inferred merely from the litigation above 
noticed, especially when owing to destruction 
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of the records the full details of that litiga- 
tion cannot be ascertained. , 
We, accordingly, accept the appeal and re- 
versing the decree of the lower Appellate 
Court, we dismiss the plaintiffs’ suit with 
costs throughout. 
Appeal accepted. 


MADRAS HIGH COURT. 
Civi, Revision Petrrion No. 793 or 1911. 
December 12, 1913. 

Present: —Mr. Justice Tyabji. 
SUBRAMANIA AIYAR AND ANOTHER— 
DEFENDANTS— PETITIONERS 
versus 


T. R. M. T. SUBRAMANIA CHETTY — 


Pountive — R 23P0 ID ENT. 
FE Contract Act (IX of 1872), s. T4—Interest—Penalty 
. High vate, 

A stipulation in a bond to pay interest at 36 per 
cent, per annum. from the date of the bond is not by 
itself penal though it may be unconscionable. 

But where such bond stipulates that no interest 
shall be payable until default of payment of any 
instalments, and on default interest at the rate of 36 
per cent. should be paid not only on the sums 
remaining due, but also on the instalments previ- 
ously paid up, the stipulation is in effect penal as the 
rate of interest becomes higher and higher, and the 
sums to be paid in discharge of the bond become 
larger and larger. 

Annamalai Chettiar v. Sellgppa Gounden, 12 Ind. 
Cas. 78; 10 M. L. T. 77; (1911) 2 M. W. N. 367, 
distinguished. l 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Sabordinate Judge of Trichino- 


poly, in Small Cause Suit No. 557 of 1211. 


Mr. N. HRajagopalachartar, for the Peti-. 


tioners. 
Mr. G, S. Ramachandra Aiyer, for the 
Counter- Petitioner. 


JUDGMENT.—It is argued in the first 
instance before me that the learned Subor- 
dinate Judge should have held that Rs. £0 
had also been paid by the petitioner. I 
was at one time inclined to accede to this 
` argament, because 16 seemed as if the find- 
ing that Rs. 36.7-0 has been paid was 
based on Exhibit I and, therefore, that the 
Subordinate Judge must have come to the 
conclusion that Exhibit I had been satis- 
factorily proved. Exhibit I is, however, signed 
not by the plaintiff but by his alleged agent 
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Manikkam Pillai and there is no satisfactory 
evidence to show that he had authority to 
make the statement contained in Exhibit I 
or that the statement is, as a matter of fact, 
true. That must have been the view taken 
by the Subordinate Judge because he finds 
expressly that Rs. 80 alleged by the defend- 
ant to have been paid was, as a matter of 
fact, not paid. I do not think I can disturb 
the finding as regards the payment of 
Bs. 80. 

With reference to the rest of the claim, 
however, it seems to me that under the 
circumstances of this case, the agreement 
for interest was certainly penal under section 
74 ofthe Contract Act. The case cited to 
me, Aunamalat Chettiar v. S. Sellappa Gounden 
(1), is, no doubt, authority for the proposition 
(for which it seems to me that no authority 
is needed) that the stipulation of interest at 
the rate of 36 per cent. will not of itself make 
the stipulation penal. On referring to the 
judgment, which was before the learned Chief 
Justice in that case, I find that the only 
circumstance alluded to by the Munsif in 
holding the stipulation penal was the fact 
that the interest stipulated for was at the 
rate of 36 per cent. -The learned Chief 
Justice and Abdur Rahim, J., have both held 
that 36 per cent. is not such a high rate of 
interest asin itself to make the bargain 
unconscionable. But assuming that the 
interest 18 extortionate, that might furnish 
evidence of the stipulation being hard and 
unconscionable: it cannot make by itself the 
stipulation penal. In the circumstances of 
however; 
the question is not whether 36 per cent. is a 
fair and conscionable rate cfinterest. Here 
no interest is stipulated for until there is 
default in paying the instalments as they 
fall due, and in ease of default, interest is 
to be calculated not on the amount actually 
dae but on the whole of the sum originally 
advanced, notwithstanding that a part of 
the original debt may have heen paid off. 
I accept the argument that the fact that 
nominally no interest is payable if there is 
no default in paying the instalments indi- 
cates that the total of the instalments must 
have included something by way of interest, 
that, as a matter of fact, something less was 


(1) 12 Ind. Cas, 78; (1911) 2 M. W. N. 387; 10 M. 
cun 
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advanced than Rs, 200 which is stated to 
have bsen advaneed. But my deoision is 
not affected by this consideration. For, 
assuming that ‘the whole of the Rs, 200 
had been advanced, the agreement cannot 
be said to have been merely to pay 
interest at the rate of 36 per cent, bub it 
was anagreement that in ease a particular 
stipulation was not carried out, then one of 
the contracting parties was to incur 
additional liability. As regards that addi- 
tional liability, it was not merely that interest 
at 36 per cent. should ba paidon what was 
then actually due, but, on the whole sum 
originally due, and in the events, that have 
happened after the Ist of August 1909, 
when Hs. 100 hai basen paid, the rate of 
interest stipulated for in the bond being 
‘Rs. 36 per cent. on the whole of the sum of 
Rs. 200, it really became Rs. 72 per cent. on 
the Rs. 100 actually due and the rate would 
have become still higher, had a larger sum 
been paid off by the defendant. {t was 
rightly conceded by the learned Pleader for 
the plaintiff that in thesa circumstances the 
stipulation for interest at the rate of Rs. 36 
per cent. to be calculated on the whole of the 
original debt should ba considered penal. 

I think the proper order will be to give 
the plaintiff a decree for the amount due ou 
the bond with interest at 12 per cent. 
making allowance for the payments of 
Rs. 100 on Ist August 109 and Rs. 36.7-0 
on the 25th April 1910 and interest will bs on 
the amount of the principal sam due on the 
bond deducting the sums of Rs. 100 and 
Rs. 36-7-O as from thelst of August 190) 
and 25th April 1910, respectively. It is 
argued that no allowance should be made on 
Rs. 26 7-0 with reference to interest. But 
if that amount becomes due by the plaintiff 
io the defendants, the defendants are entitled 
to have it credited to themselves on ascount 
of any sums thab may be payable by them to 
the plaintiff, 

I will not disturb the order of the lower 
Court as to costs in that Court and the costs 
in this Court will be borne by each party. 


Petition allowed 


PUNJAB CHIEF COURT. 
Sgconp Civin Aperan No, 238 or 1910. 
January 12, 1914. 
Present; —Mr. Justice Johnstone and 
Mr. Justice Chevis. 
WAZIR ALT AND orTHERS— DEFBNDANTS — 
APPELLANTS 
LETSUS 
MAHBUB ALI AND OTHERS—PLAINTIFFS — 
RESPONDENTS. 


Registration Act (III of 1877), s. 177 — Award dictated 
and signed by parties — Registration—Signing parties, 
whether allowed to pick holes in award. 


A document, signed by arbitrators as their 
award, does not cease to be an award merely because 
the seltlement was arrived at by the parties and was 
also signed by them. 

Such document did not require registration. 

Where the parties have themselves signed the 
award, they should not be allowed to pick holes in it. 

Azimat Singh v. Kalwant Singh, 71. P. R. (1906); 
111 P. L. R. 1907, distinguished. 

Rattan Chand v. Ghasita Mal, P. L. R. 1900; p. 459, 
dissented from. 

Gobardhan Das v. Jai Kishen Das, 22 A. 224; 
A. W WN. (1900) 52, Bhagat Ram v. Paras Ram, 
84 P. R. 1907; 184 P. L. R. 1908, Jesa Lal v. Musammat 
Ganga Devi, 20 Ind. Cas. 868; 321 P. L. R. 1918; 
211 P. W. R. 1913; 81 P. R. 1913, referred to. 


Second appeal from the decreas of the Divi- 
sional Judge, Jullondur Division, dated the 
9th February 1910, affirming that of the Sub- 
ordinate Judge, 2nd ClassJullundur, dated the 
80th October 1908, deereeiug the plaintiffs' 
elaim. : 

The Hon'ble Mr. Shadi Lil, R. B., and Rai 
Bahadar Pandit Sheo'Narain, for the Appel- 
lants. 

The Hon'ble Mr. Muhammad Shafi, K. B., 
and Sheikh Umar Bakhsh, for the Respond- 
enta. 


JUDGMENT. 


Osmsvis, J.—-The parties to this case 
are brothers. The plaintiff sues for posses- 
sion of certain property which fell to his 
share ona partition. The four brothers 
appointed two arbitrators and an umpire to 
divide the paternal estate between them; this 
appointment was made by a document, dated 
16th April 1906. On the 19th April” 
1906, the arbitrators drew up “a 
document, dividing the property batween the 
two brothers. From the evidence given by 
the two arbitrators and the umpire it is 
clear that the arbitratora and umpire did not 
do the work of partition themselves, and 
that in fact the arbitrators aud umpire did 


Vol. X XII] 
* 
WAZIR ALI 9, MAHDBUB ALI, 


no work whatever except to write an award 
dictated by the parties. This award was 
signed by the two arbitrators and the umpire, 
and also by the four brothers. 

The plaintiff having been given a decree 
by the first Court, and the appeal of the two 
contesting brothers—the fourth brother is 
merely a pro` formé defendant, having been 
dismissed by the Divisional Judge, the two 
contesting brothers - have preferred a further 
appeal to this Court. 

The memorandum of appeal contains seven 
grounds, and three additional grounds were 
filed later on, but Mr. Shadi Lal has confined 
himself to two points only. 

He contends: 

(1) that the so-called award is not really 
an award, and is inadmissible for want of 
registration, and 

(2) that the award is faulty inasmuch as 
the arbitrators and umpire were appointed 
to divide the property, whereas they have 
left some of the property still joint, merely 
laying down the fractional shares of each 
of the brothers. 

In support of his argument; that the 
document of 19th April 1906 is inadmissible 
for want of registration, Mr. Shadi Lal 
relies on two rulings, Azimat Singh v. Kalwant 
Singh (1) and a ruling of this Court reported 
as Rattan Chand v. Ghasita Mal (2). With 
all due respect, I must express my dissent 
from the latter ruling-which is a Single 
Bench decision. No doubt, a written award 
by which valuable immoveable property is 
divided isan instrument of partition, and 
but for sub-section (4) of section 17 of the 
Registration Act, would require registration, 
being a document such as is spoken of in 
section 17 (1) (b) of the Act. But sub- 
section (2) lays down that “nothing in 
clauses (b) and (c) of sub-seotion (1)- applies 
to”......... any decree or order of a Court or 
any award." In the judgment under con- 
sideration we read that “the arbitrators 
carried out the partition." Now, Mr. Shadi 
Lal admits that where the arbitrators thera- 
selves effeot the partition, the written docu- 
ment drawn up by them is an award, and 
is exempt from registration. So that the 
judgment in question goes even further 
than Mr. Shadi Lal's argument. The mere 


(2) P. L, R, 1900 p. 459. 
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fact that the parties as well as the arbitrators ` 
signed the award was not, in my opinion, 
sufficient greuad for holding that the award 
required registration, 

I fail to see that au award ceases to be an 
award merely because the parties sign it as 
well as the arbitrators. Mr. Shadi Lal's con- 
tention is not that an award oan, in any cir- 
cumstances, be regarded as a document, the 
registration of which is compulsory, but that 
the document in the present case is not an 
award at all, being merely a document drawn 
up at the dictation of the parties and 
counter-signed by the so-called arbitrators, 
and umpire; according to him the arbitrators 
and umpire are mere- dummies and the 
document is merely a partition effected by 
the parties and thrown into the form of an 
award. Mr. Shadi Lal urges that the 
obligation to register the document cannot 
be evaded in such a manner. Bat the 
fact is clear that the law exempts all awards 
from registration, and unless we can hold 
that the docament in question is nob an 
award, I fail to see how we oan reject it for 
want of registration. 

Turning now to dzzmat Singh v. Kaiwant 
Singh (1), a „Division Bench ruling, I find 
nob a single word in that judgment leading 
me to suppose that either the Court or 
Counsel for either party ever regarded 
the document as an "award." It is trne that 
the judgment speaks of arbitrators, but it wag 
a case in which the parties had themselves 
divided the property into two portions, and all 
that the arbitrators had to do was to witness 
the bidding between the parties as to which 
lot should fall to the one party and which 
to the other. The arbitrators had, in my 
opinion, no work to do which could be 
described as arbitration, and, I think, it is 
for this reason that we find the judgment 
dealing simply with the question whether the 
document is one falling under section 17 (1) 
(b), aud omitting entirely to discuss the qaes- 
tion of the applicability of section 17 (2) (vi). 


Had there been the least suggestion of tho 
document being an award, f feel sure that 
the learned Judges would have given reasons 
for holding that sub-section (2) was not 
applicable. The head-note to this judgment 
which speaks of the document as an "award" - 
is, in my opinion, misleading. 

For the respondents several rulings are 


414 

WAZIR ALI v. MAHBUB ALI, 
' cited. In Gobardhan Das v. Jas Kishan Das 
(3) the document was one which purported 
to be a considered award of the arbitrators 
framed after consideration of the statements 
of the parties and the depositions of wit- 
nesses whereas, asa matter of fact, the 
arbitrators had taken no evidence and held 
no sittings, and the award had been drawn 
up by certain relations of the parties who 
took it to the arbitrators who then signed it, 
as also did the parties, The case seems very 
similar, in my opinion, to the present one. 
I fully agree with the remark of Strachey, 
O. J.,on page 228: "If the award really 
represented a settlement agreed to by the 
parties, I see no objection to the draft 
being adopted and the award being made 
by the arbitrators in accordance with the 
settlement, any more than I see any objec- 
tion to a Court passing a decree in accordance 
with an agreement arrived at by the litigants.” 
As to the award, arrived atin such circum- 
stances, being binding on the parties, the 
learned, O. J., says, (page 229) "the conclu- 
BIO: 459255 was accepted by the parties, 
who, of course, knew perfectly well how the 
settlement had been arrived at, and the 
award drawn up.” 

The above ruling has been followed in 
a Division Bench ruling of this Court, 
Musammat Mehngt Bat v. Fatteh Chand (4) 
in which the following passage occurs: “It 
is quite possible that the arbitrator, finding 
that the parties were agreed, made no 
inquiry, but simply drew up his award in 
terms which were agreed to by all parties 
concerned, but this would not prevent theaward 
from being a valid and binding one [see Gobar- 
dhandas v. Jai Kishan Das (8)], nor would it 
necessarily follow from the absence of contest 
that the award was notin accordance with the 
real facts.” < 

Bhagat Ram v. Paras Ram (5) and Jesa 
Lal v. Musammat Ganga Devi (6) are also 
quoted on behalf of the respondents, but in 
the former ruling the final decision: was 
arrived af on grounds not connected with the 
question now before us, and Jesa Lal v. 
Musammat Ganga Devi (6) is distinguishable 
from the present case in that the arbitrators 

(3) 22 A. 224; A. W. N. (1900) 52. 

(4) 20 Ind. Cas. 355; 246 P. L, R. 1913; 197 P. W. 


` R. 1918. 
(5) 84 P. R. 1907; 184 P. L. R. 1908. 
(6) 20 Ind. Cas. 868; 321 P. L. R, 1913; 211 P. W. 
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in that case did a considerable amount of 
work themselves. These cases are, therefore, 
not of much assistance to us. 

In my opinion the document in question, 
signed by the arbitrators as their award, does 
not cease to be an award merely because the 
settlement was arrived at by the parties and 
was also signed by them. The parties had 
called in the arbitrators, and then chose to 
have the settlement recorded as an award. 
lf this isan evasion of the law relating to 
registration, so much the better for the par- 
ties and so much the worse for the law. I 
ean see nothing illegal in the evasion. 

As to the second point raised by Mr. Shadi 
Lal, E oan only say that since the parties have 
themselves signed the award they should not, 
in my opinion, be allowed now to pick holes 
in it. 

I would dismiss this appeal with costs. 

I may add thatthe view which I have 
taken of Azimat Singh v. Kalwant Singh " (1) 
is, in my opinion, supported by alater Divi- 
sion Bench ruling Civil Appeal No. 1002 of 
1905, decided on 22nd June 1906, by Chitty 
and Rattigan, JJ. [It will be noted that the 
judgment of Azmat Singh v. Kalwant Singh 
(1) was written by Rattigan, J.] I quote the 
following from Civil Appeal 1002 of 1905. 


"Another case referred to was Azimat 
Singh v. Kalwant Singh (1, but 
there the document was really an 


instrument of partition, the part taken by 
the arbitrators extending only to the deter- 
mination of the question which co-sharer was 
the highest bidder for each particular item of 
property." Coming hack to the document in 
this case we think it is an award of arbitrators 
and nothing more. The fact that the parties 
signed it as a token of their assent does not 
change its character. 

Jounstone, J.—I fully concur: The appeal 
is, therefore, dismissed with costs. 

Appeal dismissed, 
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PUNJAB CHIEF COURT. 

SgooND Orvik Arena No. 770 or 1910. 

January 8, 1914. 
Present: —Mr. Justice Rattigan and 
Mr. Justice Beadon. 
JIWAN SINGH AND OTHERS— DEFENDANTS 
l _ ~ APPELLANTS 
versus 
Musammat HAR KAUR-—PLAINSTIFF— 


RESPONDENT. 

Onus probandi— Succession — Daughter or collaterals 
of more than seventh degrea— Collaterals to prove pre- 
ference. 4 

The onus lies on collaterals more distantly related 
than the fifth, or at any rate, the seventh degree, to 
show that they are entitled to succeed in preference 
to a daughter of the deceased. 

Abdul Karim v. Sahib Jan 6 P. R. 1908 ; 99 P. L. R. 
1908; 29 P. W. R. 1908, Bholt v. Man Singh; 86 P. 
R. 1908 ; 146 P. W. R. 1908, followed. 


. Second appeal from the decree of the 
` Divisional Judge, Gujranwala Diyision, at 
Lahore, dated 7th March 1910, confirming 
that of the Subordinate Judge, Ist Class, 
Gujranwala, dated the 14th December 
1908, decreeing plaintiff's claim. 


Mr. Beechey, for the Appellants. 

Sardar Kharak Singh, for the Respondent. 

JUDGMENT.—The defendants in this 
caso are Wirk Jats of Tahsi Gujranwala 
and the dispute relates to 350 kanals of 
land left by’ one Dhian Singh. Plaintiff is 
the daughter of the deceased and is alleged 
to have married a Jat of another góf. The 
question at issue between the parties is 
whether the plaintiff excludes the defend- 
ants who are related to the deceased pro- 
prietor inthe eleventh degree. The Courts 
below have concurred in granting plaintiff 
the deeree for which she prayed, though they 
also held that the land had descended from 
the common ancestor of Dhian Singh and 
defendants. The latter have appealed to 
this Court and the plaintiff has filed cer- 
tain cross-objections taking exception to 
the finding that the land was ancestral. 
As regards the latter point we may say at 
once that the express mention of Sohan 
Singh in the pedigree table is presumptive 
proof that. the land descended from him 
and we see no reason, therefore, to differ 
from the finding of the Courts below. As 
regards the defendants’ appeal, Mr. Beechey 
contends that in all cases of this kind the 
onus of proving that a female succeeds in 
the presence of collaterals, no matter how 
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remote the latter may be, must necessarily 
rest upon the person who asserts that pro- 
position. Customary Law being founded 
on strict agnatic principles, the rule must, 
according to Mr. Beechey, necessarily be 
the same whether the collateral, who is 
opposing the daughter, is related in the 
second or the twentieth degree. ‘In support 
of his argument the learned Counsel has re- 
ferred us to Gur Ditta v. Musammat Preman 
(1), Arur Singh v. Musammat Lachm (2), 
and to Tribal Law, pages 04 and 65, No 
doubt, the authorities are not altogether in 
harmony upon this question of the onus 
proband: in such cases, but the weight of 
authority and certainly the more recent 
decisions are distinctly in favour of the 
contention that the onus lies on collaterals 
more distantly related than the fifth or, at 
any rate, the seventh degree to show that 
they are entitled to succeed in preference to 
a daughter of the deceased. The whole 
question is elaborately considered in Abdul 
Karim v. Sahib Jan (8) and Bholi v. Man 
Singh (4), and it is unnecessary for us to 
say more than that we entirely agree with 
those decisions. - We, accordingly, reject this 
appeal with costs. 


Appeal dismissed, 


(1) 48 P. R. 1889. 
(2) 75 P. R. 1898, 


(3) 8 P, R. 1908; 99 P.L. B, 1908; 
Td ; 20 P, W. R. 


(4) 86 P. R. 1908; 146 P, W. R. 1908, 
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BHUPENDRA NATH BOSE V, BANSI TANTI, 


CALOUTTA HIGH COURT. 
Seconp Civit Appear No. 2715 or 1911. 
April 25, 1918. 
Present; —Mr. Justice Richardson and 
Mr. Justice Newbould. 
BHUPENDRA NATH BOSE AND OTHERS 
—PrLaINTiFFS— APPELLANTS 
versus 

BANSI TANTI-—DszFESDANT— RESPONDENT, 

Landlord and tenant—Forfeiture — Unauthorised 
transfer of holding —Usufructuary mortgage of holding 
not transferable by custom —No abandonment by tenant 
Right of landlord to ve-enter— Bengal Tenancy Act 
(VIII of 1885), s. 25. 

The unauthorised transfer of a holding or the part. 
ing with the possession of it, in whole or in part, does 
nob per se work a forfeiture under the Bengal Te. 
nancy Act. 
thing in the nature of an abundonment by the tenant 
or something of that kind. 

Kabil Sardar v. Ohander Nath Nag Chowdhury, 20 
0, 590; and Mathura Mandal v. Ganga Charan Gope, 
10 C. W. N. 1083; 33 C. 1219, referred to. 

Krishna Chandra Datta Chowdhary v. Khiran Bajania, 
10 O. W. N. 499; 3 C. L.J. 222, Rasik Lal Datt v. Bidhu 
Mukhi Dasi, 33 C. 1094; 10 C. W. N. 719; 40.L. 1J. 
806 and Rajendra Kishore Adhikari v. Chandra 
Nath Dutt, 12 O. W. N. 878, distinguished. 

Therefore, the mere faot that a tenant mortgaged 
his holding, which is not transferable by custom, by 
way of usufructuary mortgage and put the mortgagee 
in possession, there being no abandonment of the 
holding by the tenant, does not entitle the landlord 
to re-enter. 

The landlord is not bound by the transfer, is 
entitled to demand rent from fhe tenant and -is 
not obliged to accept rent from the mortgagee. 


Appeal from the decree of the District 
Judge of Darbhanga, dated June 5th, 1911, 
confirming that of the Munsif of Samastipur, 
dated September 12th, 1910. 

Bant Shorashe Oharan Mitra, for the Appel- 
lants. 

JUDGMENT.—This second appeal, 
preferred by the plaintiffs, is rested on the 
ground that the mere fact that the tenants 
defendants mortgaged their holding by way 
of usafructuary mortgage and put the mort- 
gagee in possession, the holding not being 
transferable by custom, entitles the plaintiffs, 
who are the landlords, to re-enter. The 
decision in the case of Baroda Charan Dutt v. 
Hemlata Dasst (1), to which reference has 
been made, is not inconsistent with the 
earlier decisions of this Court. In the course 
of the judgment at page 244 of the Report the 
learned Judge observed that the usufructuary 


(1) 3 Ind. Cas. 560; 10 C. L. J. 610;18 C. W. N. 
242, 


x 
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mortgagee had been in possession for several 
years, and that during that period the ten- 
ants bad had no connection with the land. The 
current of authorities shows that the unautho- 
rised transfer of a holding, or the parting 
with the possession of it, in whole or in part, 
does not per se work a forfeiture under the 
Bengal Tenaney Act. There must be some- 
thing more, something in the nature of an 
abandonment by the tenant or something of 
that kind. References may be made to the 
oases of Kabil Sardar v. Chander Nath Nag 
Chowdhry (2) and Mathura Mand il v. Ganga 
Oharin Gope (3). In the case of Baroda Oha- 
ran Dutt v. Hemlat Dassi (1), Mr. Justice 
Doss cited two cases, Krishna Ohandra Datta 
Ohowdhury v. Khiran Bajanía (4) and Rasik Lal 
Dott v; Bithu Mukhi Dasi (5). In the latter 
case there was an abandonment by the tenant, 
The former case arose in the District of Sylhet 
and was decided not under the provisions of 
the Bengal Tenancy Ab but under the 
provisions of Act VIII (B. ©.) of 1869, which 
is the Act in force in that Distriot. In the 
cise of Rajendra Kishore Adhikari v. Ohandra 


Nath Dati (6), there was a relinquishment by 


the tenant in favour of the” landlord. 
There appears to be no reason why the 
principle above referred to should not 
be applied to the case of a trans. 
fer by way of usufructuary mortage inthe 
game way as to other partial transfers. In 
the case before us there is a clear finding by 
the lower Appellate Court that there has 
been no abandonment by the tenant defend- 
ants, and with that finding we are unable to 
interfere in second appeal. Weare of opi- 
nion that in the view which they took of the 
facts, the lower Courts were right in holding 
that the plaintiffs were not entitled to re- 
enter, The plaintiffs, of course, are not 
bound by the transfer. They are entitled to 
demand rent from the tenant defendants and 
are not obliged to accept rent from the 
mortgagee. With these observations the 
appeal is dismissed. No one appearing for 


the respondents, we make no order as to costs. 


Appeal dismissed. 


(2) 20 C. 590. 

(3) 10 C. W. N. 1033; 33 O. 1219. 

(4) 10 C. W. N. 499; 3 C. L. J. 222. 

(5) 100. W. N. 719, 4 C. L. J. 306; 33 C. 1094, 
(6) 12 C. W. N. 878. 


~ 
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ME. P. ROY CHOWDHURY t. NOLINI PROKASH BEN. 


CALCUTTA HIGH COURT. 
ROLE IN THE MATTER OF CONTEMPT FOR 
OBSTRUCTING RECEIVER. 
December 22, 1913. 
Present: —Mr. Justice Imam. 
ROY CHOWDHURY, Bar-at-raw— 
RECEIVER— PETITIONER ; 
: versus ` 


MR. P. 


NOLINI PROKASH SEN AND ANOTHER— . 


OPPOSITE Parry. 

Contempt—Receiver—Odstruction of Receiver in disa 
charge of duty —Stranger in possession not to obstruct 
Receiver but to apply to Court for redress of grievance — 
Costs against person obstructing Receiver. 

The right of a stranger in possession of property 
to cOntinue in possession is nob affected by an order 
of a Court appointing a Receiver; but the fact of 
his possession does not give him the privilege to 
interfere with the Receiver directed to take posses- 
sion of the property. His proper course is to apply 
to the Court to redress his grievance. If he 
interferes with the Receiver, he does so at his 


` peril. The Court will not permit the Receiver ap-- 


pointed by its authority to be interfered with or dis- 
possessed of the property, he is directed to receive, by 
any one, even though the order appointing. him may 
be perfectly erroneous. 

Ames v. The Trustees of the Birkenhead Docks, 20 
Beav. 332 at p. 354, 24 L. J. Ch. 540; LJur. (N. s.) 
629; 3 W. R. 881; 52 Eng. Rep. 630; 109 R. R. 442, 
followed. 

A. person, who is guilty of a contempt of the Court's 
authority by obstructing a Receiver in the discharge 
of his duty, may be made to pay the costs as those 
of a hearing and not of a motion. 


This is à Rule issued on behalf of Mr P. 


“Roy Chowdhnry, Barrister-at-.Lia v, Receiver 


appointed by the High O»urt to take charga 
of the Alber; Hall, calling upon Noliai 
Prokash Sen and Ashoke Prokash Sen to 
show cause why they should not ba arrested 
and committed to Jail for having obstructed 
and assaulted Mr P. Roy Chowdhary. 

A similar Rale was issued on behalf of 
Kumar Aran Chundra Singh anl others on 
the two Sens. 

Measrs. B. Ohakrvzrti, H., D. Bose and B. 
K. Lahiri appeared in support of the Rale 
on behalf of Kumar Arun Ohunuder Singh 
and others. 

Messrs. Rasul and P. K. Sen represented 
Mr. P. Roy Chowdhury. ` 

Messrs. J. N. Roy, P. N. Ohatteriee and 
Kunjilal showed cause on behalf of the two 
Sens. 

Mr. K. P. Basu represented Mr. B. L. 
Gupta, one of the defendants in the original 
suit, 

JUDGMENT .—This matter of contempt 
RS come upona motion and upona writ 


issued by this Court against Nolini Prokash 
Sen and Ashoke Prokash Sen for their attach- 
ment and committal to prison for obstructing 
and assaulting a Receiver in the discharge 
of his duty. On the 18th July last Mr. 
P. Roy Chowdhury, Barrister-at-Law, was 
appointed by this Court a Receiver of 
certain properties, the subject of Suit No. 
594 of 1913. The two respondents are not 
parties to the suit but their brother Kumad 
Behary Sen is. The properties in suit 
‘comprise among others the premises No. 
15, College Square, in the town of Caleutta 
commonly known asthe Albert Hall On 
the 16th September last the two respondents 
and their three other brothers through their 
Attorney addressed a letter to Mr. Roy 
Chowdhury informing him that the pre- 
mises No. 15, College Square were in their 
possession and enjoyment jointly with their 
brother Kumud Beliary Sen and that the 
order appointing him Receiver could not ba 
binding on them or affect their right to the 
property in question, they not being partias 
to the suit. The latter further stated that 
while there would be no ‘objection to the 
Receiver taking possession of a sixth share 
of the rents and profits of the premises, 
representing the share of Kumud Behary 
Sen, they would not allow him to either 
receive the entire rents or take possession 
of the entire premises, Mr. Roy Chowdhury 
further says that referring to Ashoke 
Prokash’s conduct towards the clerk and 
the durwan he remarked that he, Ashoke, 
an “unworthy son of his illustrious 


was 
father”. Two other witnesses, Profulla 
Kumar Banerjee and Abanindra Nath 
Chatterjee, both of 15, College Square, 


whom the Receiver had taken with him when 
entering the premises, state that on mesting 
Ashoke Prokash Sen in one of the rooms, 
the Receiver took exception to the conduct 
of Ashoke Prokash Sen and his brother in 
driving away and assaulting the durwan in 
the morning which caused an exchange of 
angry words between them and while con- 
versation was going on between them, Ashoke 
Prokash sent for his elder brother, Nolini 
Prokash Sen. Mr. Roy Chowdhury states 
that at about I P. x., as he was about to 
leave the premises and had come near the 
gate, Nolini Prokash came from the street 
‘outside and immediately caught hold of him 
and wanted to turn him out and on his 
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protesting against such conduct assaulted 
and beat him with blows and fists causing 
him bruises on his body specially on his 
right wrist. After this Mr. Roy Chowdhury 
left the premises. The Receiver in his affidavit 
states that on the 17th September he went to 
tke premises, walked over and took formal 
possession of the same. The Receiver there- 
after for the safety and protection of the 
premises and the properties contained 
therein appointed a durwan of the name of 
Akbar Khan, On the 24th September in 
the morning the Receiver sent the durwan 
and a clerk of his, Tarkeshwar Ganguli, to 
remain in charge of the premises. Tar. 
keshwar Ganguli in his affidavit states that 
on entering the premises with Akbar Khan 
he was showing the rooms to the latter 
when Ashoke Prokash Sen objected to the 
durwan remaining there and on his leaving 
the durwan there he came away to report 
to his master Ashoke Prokash Sen’s objec: 
tion. Akbar Khan states in hia affidavit 
that after the clerk left Nolini Prokash Sen 
collected some gundas and forcibly put the 
durwan out of- the house and closed the 
gate. Being informed of this Mr. Roy 
Chowdhury accompanied by theclerk and 
the durwan went to the premises and found 
Ashoke Prokash alone there. Mr. Roy Ohow- 
dhury says that he inquired of Ashoke 
Prokash Sen the reason of the treatment 
given to his men but received no satisfactory 
reply and laid an information at the Police 
Station and then appeared before this Court 
and verbally reported the incident, 

As against the version of the Receiver 
and his -witnesses the respondents gave 
their own account supported by statements of 
their witnesses. Their story is the -follow- 
ing: On the 17th September Mr. Roy 
Chowdhury came to the Albert Hall but did 
not take possession of the entire premises. 
‘He took possession of only a sixth share 
owing to the objection of the two respond. 
ents. On the 24th September at about Il 
A. M. & durwan accompanied by a person 
unknown to the respondents walked into the 
premises aud after some conversation among 
themselves the durwan’s companion went 
away. The durwan then without any refer- 
ence to the respondents proceeded to close 
and padlock the doors of some of the rooms 
in which some classes of the Albert Collegiate 
School, of which the respondents claim to be 


having ealled in budmashes. 


part proprietors and Superintendents, were 
being held. The respondents protested 
against the durwan’s action. The durwan 
said that he had been sent there by Mr. Roy 
Chowdhury, the .Receiver, and on being 
asked to bring a letter of fauthority from the 
Receiver he left. The respondents deny 
having foreibly turned out the durwan and . 
At about 1 
P. M. Mr. Roy Chowdhary walked into the 
room where Ashoke Prokash was seated and 
in a rude and peremptory voice said':— “Why 
did you turn out my durwan aud assault 
him? Whereupon he was told that the 
durwan had not been turned out but had 
been prevented from locking up the school 
rooms. This offended Mr. Roy Chowdhury 
who used abusive language to Asboke calling 
him “scoundrel” “not the trueson of your 
father," etc. On this Ashoke Prokash said 
that Mr. Roy Chaudhri was not talking like 
a gentleman and that he, Ashoke, would not 
answer. This remark excited Mr. Roy 
Chaudhuri who struck Ashoke a blow which 
the latter did not return. Again Mr. Roy 
Chaudhuri aimed another blow at Ashoke 
but he lurched and Mr. Roy Chaudhuri's fist: 
violently hit against the chair on which 
Ashoke had been seated whereby he hurt 
himself. Then Mr. Roy Chaudhuri demand- 
ed of Ashoke to give him his name and to 
hand over to him the bunch of keys of the 
school rooms which the latter refused to 
do. Thereafer Mr. Roy Chaudhuri threatened 
to hit Ashoke so bard with his stick as 
to lay him flat on the ground and ordered 
Ashoke to leave the room. He farther 
tried to snatch away the bunch of 
keys but failed to accomplish his purpose. 
Ashoke then said that he would not leave 
the room, whatever might happen. After 
this Mr. Roy Chowdhary left the room. 
and meeting the  respondent's durwan, 
Shib Lall Tewari, asked him how he 
dared to turn out his durwan, Akbar 
Khan, and gave hima slap on the face. 
Then be walked into the Tewari’s chowka 
(cookiug place) and broke the earthen pots 
with his stick. Having done this he went : 
to the gate and stationed some men there 
to stop the passage. At this time Nolini 


Prokash Sen arrived and after some 
altercation between him aud Mr. Roy 
Chowdhury in the course of which the 


former attempted to force his passage, tl 
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latter struck him a blow. As Mr. Roy 
Chowdhury was about to hit him another 
blow, Nolini Prokash Sen caught hold of 
Mr. Roy Ohowdbury's hand and a scuffle 
ensued resulting in both of them falling 
on a wall, Then Nolini Prokash Sen went 
io the Police Station at 1.30 p. w. and 
made a complaint for assault and abusive 
language against Mr. Roy  Chowdhury 
whose name Nolini Prokash says was not 
known to him at the time. 

The two versions are entirely contradictory 
of each other and [ have to find which 
of the two is true. Mr. J. N. Roy, appear- 
ing for the respondents, has not impeached 
Mr. Roy Chowdhury’s. veracity bnt has 
urged that he must have been excited 
when he went to the premises and has 


‘suggested that his statements are inaccurate 


on account of a natural failure to observe 
events in a moment of excitement. Mr. 
Roy : Ohowdhury's statements appear to 
me to be too definite and clear to admit 
of such an explanation and if I am to 
accept them there is no escape from the 
conclusion that he was obstructed in the 
discharge of his duty by both the re. 
spondents and was assaulted by  Nolini 
Prokash Sen. The story set up by them 
is so incredible in itself that I have no 
doubt it embodies a tissue of falsehoods 
invented to save them from the present 
charge. In his statement to tha Police 
Nolini Prokash Sen did not make any 
higher case than that of being pushed and 
it has to be noticed that he did not even 
mention Mr. Roy Chowdhury’s name then. 
To explain the omission, Nolini Prokash 
now states that he did not know Mr. Roy 
Chowdhury’s name at the time of the 
information to the Police. This, however, 
is contradicted by the statement in 
paragraph 11 of the joint affidavit of 
Nolini Prokash Sen and Ashoke Prokash 
Sen from which itis clear that both the 
brothers came to know Mr. Roy Chowdhury 


.by name and sight at least on the 17th 


September when he had gone to take 
possession of the premises. 
Roy Ohaudhury’s version of the incident 
of the afternoon of the 24th September. I 
also believe the version of the morning 
incident as related by Tarakeshwar Ganguly 
and Akbar Khan. 


Mr. Roy has contended that his clients 


I believe Mr.. 


baing in possession of five-sixths share in 
the premises were not affected by the 
order appointing a Receiver as it was not 
binding on them. In support of this 
contention he has cited a passage from 
24 Halsbury’s Laws of England at page 
379 which runs thus: "As against a strauger 
to the action whois in actual possession, 
the appointment of a Receiver is of no 
effect,” and has referred to several cases 
enunciating the proposition. I do not 
understand the proposition to amount to 
more than this that the right of a stranger 
in possession fo continue in possession is 
not affected by the order appointing a 
Receiver, but the fact of his possession 
does not, to my miud, give him the privilege 
to interfere with the Receiver directed to 
take possession of the property. His proper 
course is to apply to the Court for the 
redress of his grievance. If he interferes 
with the Receiver he does so at his peril. 
Tt is a settled rule that the Court will not 
permit a Receiver, appointed by its authority, 
to be interfered with or dispossessed of 
the property he is directed to receive, by 
any one; although the order appointing 
him may be perfectly erroneous, the Court 
‘requires and insists that application should 
be made to the Court for permission to 
take possession of any property of which 
the Receiver either has taken possession 
or is directed to take possession [Ames v. 
The Trustee of the Birkenhead Docks (1).] Mr. 
Roy has contended that the cases relied 
upon by Mr. Chakravarti on behalf of the 
plaintiffs do not apply to this case as they 
all relate to interference by persons who 
were not in possession of the property. 
The principle nevertheless that the Court 
will not allow anyone to interfere with 
a Receiver while the order lasts is there. 

I hold that Nolini Prokash Sen has 
been guilty of acontempt of this Court’s 
authority by obstructing and assaulting the 
Receiver in the discharge of his duty. I 
further hold that Ashcke Prokash Sen has 
been guilty of a contempt of this Court’s 
authority by obstructing the Receiver in the 
discharge of his duty.  . 

In the case of Nolini Prokash Sen, his 
conduct has been so contemptuous and so 


(1) 20 Beav. 332 ab p. 364; 24 L. J. Oh. 540; 1 Jur. 
(x.s.) 529; 3 W.R. 381; 62 Eng. Rep. 630; 109 BR, 442, 
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grossly disrespectful to this Court that a 
mere order for payment of costs will not 
vindicate the majesty of Law. I, therefore, 
order the committal of Nolini Prokash Sen 
to prison for three weeks. The conduct of 
Ashoke Prokash Sen has not been so 
heinous. I order him to be detained in 
eustody tillthe rising of the Court and to 
pay the costs of the plaintiffs and the 
Receiver. 

Mr. P. N. Ohatieriee then said that he 
was instructed to offer a most unqualified 
apology to the Court. - Counsel asked his 
Lordship to take into consideration the 
youth of the accased and to remit the 
sentence. 

Mr. Justice Imam: If you mention this 

matter to me and make a formal application 
at half-past two, I shall consider this 
application. 
. On the Court re-assembling after the 
midday adjournment, Mr. P. N. Chatterjee 
put in the petition of apology. Lest it were 
said that he was rather late in making the 
application, Counsel cited several cases where 
it was distinctly held that in the first 
hearing the accused persons did not admit 
their guilt, but they offered suitable apology 
after the matter was fully discussed. 

Ms. Justice Imam: What will be 
costs incurred altogether ? 

Mr. B. D. Bose: There will be two sets 
of costs—both seta of costs as of hearing. 

Ms. Justice IMAM: How much will it 
be altogether? . 

Mr. Bose: "Three days’ costs of two sides 
-certainly would not be less than about 


Rs. 3,000. 


Mr. Chatterjee: The costs will be as those 
of a motion. I don’t know why this will 
be as tbat of a ‘hearing. Itis a contempt 
matter and Ido not know whether my 
learned friend has got any locus standi. 

Mr, Justice Imam: I wanted to know 
from Mr. Bose how much the costs altogether 
would amount to. 


Mr. Bose: I am appearing for the plaint- 
iffs andit is a question of the vindication 
of the Court’s right. Your Lordship has 
seen what the circumstances were and how 
they defended themselves up to the last 
moment, 

Mr. P. E. Sen: I represent the Receiver 
against whom the foulest charges have beeu 


the 
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made and I submit that the costs should be 
as of a hearing. 

Mr. Chatterjee : It was only a Rule and no 
witnesses have been examined. I don’t 
see why the costs should be as of a 
hearing. 

Mr. Justice Imam: Your application is 
on behalf of Nolini Prokash Sen ? 

Mr. Ohaiterjee:—Y es. So far as his 
brother is concerned the order wil expire 
after the rising of the Court... 

Order of feommittal discharged. ' 
Mr. Justice Imam: The order for com- 
mittal of Nolini Prokash Sen is discharged 
as an apology ina spirit of submission has 
been made by him to this Court. He must 
pay the costs as those-of hearing of tbis mat- 
ter to the plaintiffs as well as to the Receiver. 
The costs will be taxed as between him and 
the Receiver as between Attorney and client 
and as between him and the plaintiffs as 
between party and party. Nolini Prokash 
Sen wil be discharged on his furnishing 

security for costs when taxed. 

Mr. Bose: Do I understand that he is not 
to be discharged until he has given his 
security for coste? 


Mr. Justice Imam: Yes. 
Mr. Ohatterjee: We will give security in. 
the course of the day. 


Mg. Justice Imam: I bave got to approxi- 
mately fix some amount, In the meanwhile, 
I order, he should give security for Rs. 5,000 
to the satisfaction of the Registrar. 


PUNJAB CHIEF COURT. 
CarMINAL APPEAL NO. 698 or 1912. 
: May 1, 1913. 

Present: —Sir Arthur Reid, Kt., Chief 
Judge, and Mr. Justice Beadon. 
BOGI—Convicr— APPELLANT 
versus 
EMPEROR-—-RESPONDENT. 

Criminal Procedure Code (Act V of 1898),s. 36— 
Term of imprisonment, whether can be ordered to run 
concurrently with term of transportation. 

In view of the provisions of section 35 of the Code 
of Criminal Procedure (Act V of 1898), a term of im- 
prisonment may be legally ordered to run concurrent. 
ly with a term of transportution. 
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Appeal from the order of the Sessions 
Judge, Ferozepore Diviston, dated the 7th 
October 1912, convicting the appellant. 

The Government Advocate, for the Respond- 
' ent. 

JUDGMENT.—Bogi, the appellant in the 
present case, is a Machhi by caste and. is 
_about 25 years of age. He has been convicted 
of an attempt to murder Musammai Pathavi 
(P. W. No. 2), a labana widow aged 40 and 
` also of voluntarily causing grievous hurt to 
Musammat Sharmo (P. W. No. 3), who is 
Musammat Pathani’s mother. 

Suleman (P. W. No. 4), is brother of Mu- 
sammat Pathani and on the evening of the 
90th May 1912, after dark, the two women were 
taking the evening meal to Suleman at his 
field about a mile from the abadi. When 
they had gone about half way, a man 
suddenly appeared from behind some bushes 
and attacked them with a gandasa. Mussam- 
mat Sharmo’s injuries, though amounting 
to grievous hurt, appear to have bsen 


inflicted with the back ofthe gandasa but 


Musammat Pathani was very seriously and 
dangerously wounded with the sharp edge 
of the gandesa and the medical evidence 
shows, beyond donbt, that her. assailant 
intended to kill her. 

|. There was moon-light and the women 
were well acquainted with Bogi. They both 
say that Bogi was their assailant and there 
is no reason to doubt that they were able 
to identify him. Yusaf (P. W. No. 5), who 
came tothe spot on hearing Musammat 
Sharmo’s cries, saw a man running away 
and, even if his identification of the man 
may be open to doubt, his evidenca shows 
that Musammat Sharmo at once named 
Bogi as the men who had wounded her and 
her danghter. A report was duly made to 
the Police in which Bogi was aosused and 
^ Bogi, whohad absconded, was eventually 
found and arrested about ten days later at 
a village 35 wos away. 


"In the first report, one Nizam, with whom 
Bogi had been living, was also implicated 
and it was also stated that a silver hus 


had been stolen from the person of Musam-. 


mat Pathani but neither of these allegations 
appears to be true. Nizam seems to have 
'sen implicated in the hope that he would 
ip in getting Bogi arrested and the 
v ‘about the hus was invented by 
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Suleman to couceal the real motive for the 
crime. 

The evidence shows that Bogi had made 
himself offensive to Musammat Pathani and 
that he was taken to task for this by Yakub 
(P. W. No. 9), whoinduced Nizam to turn him 
out of his house. Bogi left the village for 
a few days but then returned and was al- 
lowed to remain on his promise that he would 
not repeat this misconduct. His attack on 
the women was apparently due to the fact 
that he was annoyed, either because he had 
been turned out of the village, or because 
Musammat Pathani refused to respond to his 
advances. 

Bogi’s guilt has been fully established and 
he has heen rightly convicted of offences 
punishable under section 307 and section 325, 
Indian Penal Code. 

- The attack on Musammat Pathani was 
most eruel and serious. She had seven incised 
wounds on the head and neck and her arm 
was so severely injured that it had to ba 
amputated. In fact, as remarked by the 
learned Sessions Judge, Bogi “clearly intend- 
ed to kill her and left her for dead." Under 
these circumstances, there is no good ground 
for interfering with the sentence under 
section 307, Indian Penal Code, of transport- 
ation for life. ; 

Under section 325, Indian Penal Coda, 
Bogi has been sentenced to two years’ rjgo- 
rous imprisonment to run concurrently with 
the sentence of transportation for life. In 
Criminal ÀÁppeal No. 698 of 1912*,a doubt 
was expressed whether a term of imprison- 
ment sould run concurrently with a term of 
transportation but the point was not definite- 


']y decided. After further consideration, we 


are of opinion that, in view of the provisions 
of section 35 of the Code of Criminal Proce- 
dure, the learned Sessions Jadge’s order di- 
rectiug the two sentences to run concurrently . 
is not illegal. 

We accordingly maintain the conviction 
and sentences and dismiss the appeal. 

Appeal dismissed. 

* The reference is apparently wrong as this is the 

number of this very case, — Ed. 
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' CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 394 or 1913. 
iMay 1, 1913. 

Present; —Mr. Justice Imam and 
Mr. Justice Chapman. 
MAHAMMAD IMARUDDIN PRADHAN 
CoMPLAINANT—PETITION ER 
versus 


DEBENDRA NATH, Sus-IssPEOTOR OF 


PorroE— ÀcousEp—OProarrgE Party. 

Jurisdiction — Magistrate taking cognizance of -case, 
making it over to first Class Magistrate to make local 
inquiry and dispose of thé case—Cowrse whether legat 
— Local inquiry by first Class Magistrate, whether good— 
Order for prosecution of complainant under section 211, 
Indian Penal Code, whether good — Criminal Procedure 
Code (Act V of 1898, ss. 202, 203. 

The Magistrate of a District taking cognizance of a 
case sent ib for disposal toa first Class Magistrate 
after a local inquiry. The first Class Magistrate held 
æ local inquiry and dismissed the complaint under 
section 203 of the Criminal Procedure Code and 
directed, under section 476, the prosecution of the 
petitioner under section 211 of the Penal Code: 


Held, (1) that the order of the Magistrate, before 


whom the complaint was laid, was bad in directing | 


the first Class Magistrate to hold a local inquiry, in- 
asmuch as the Code of Criminal Procedere did not 
make any provision for such a course by a Magistrate 
to whom a case is made over for disposal;  ' 

(2) that the proceedings before the first class 
Magistrate were bad; 

(3) that the prosecution of the petitioner under 
section 211, consequently, was illegal. 


Mr. P.N. Dutt, Counsel, and Babu Hot 
Lal Guha, Vakil, for the Petitioner. 


JUDGMENT.—This was a Rule calling 
on the Deputy Commissioner of Jalpaiguri 
to show cause why the order complained 
of should not be set aside or why such 
other order should not be passed as to this 
Court may seem fit, 


The petitioner laid & complaint against 
the Sab-Inspector of Police charging him 
with various offences of worngful con- 
finement, extortion, mischief, etc., on which 
‘the Magistrate, who took cognizance of the 
case, made it over to Babu C. R. Mookerji, 
a Magistrate holding first-class powers, to 
make a local inquiry and then dispose of 
the case. Babu C. R. Mookerjee, thereafter 
held a local inquiry, examined 17 pro. 
seculion witnesses and then passed an 
order dismissing the complaint under 
section 203, Criminal Procedare Code, and 
directing under section 476 of that Code the 
prosecution of the petitioner for an offence 
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under section 211, Indian Penal Code. 
Against that order; the petitioner moved this 
Court and a Rule was accordingly issued in 
the terms mentioned above. 

We notice that the order of the Magis- 
trate before whom thé complaint was laid 
was bad in directing Babu C. R. Mookerjee, 
to hold a local inquiry, inasmuch as the 
Code of Criminal Procedure does not make 
any provision for such a course by a 
Magistrate to whom acase is made over 
for disposal. It ts quite clear that the 
provisions of section 202, Criminal Procedure 
Code, have been misunderstood and con- 
sequently misapplied. The attention of the 
Magistrates to irregularities of this sort 
has, on many previous occasions, been drawn 
by this Court but it seems that Magistrates 
yet indulge in mistakes of this kind which 
have more or less become common in the 
practice of law of Criminal Procedure in the 
Mofassil. 

The petitioners in this case complain 
that the order of Babu C. R. Mookerjee 
is wrong for many reasons, We have no 
desire to discuss the error of that Magis- 
trate in coming to the conclusion at which 
he arrived because we apprehend that ib 
is possible, by any expression of opinion 
as regards the errors in the judgment, we 
may be causing some apprehension in the 
mind of the Magistrate who has to try 
this case as to what cur own inclinations 
are on the general merits of the case. We 
are satisfied that the order of the Magistrate 
is not proper. The case against the Sab- 
Inspector may or may not be true. That 
will rest on the evidence that may be 
produced at the trial. All that we are 
concerned with at the present stage is to 
see whether the evidence produced before the 
Magistrate is oris not sufficiently strong to 
warrant the issue of process against the 
accused for his trial. The Magistrate’s 
order which is a lengthy one leads us to 
hold that this is nota case in which an 
order under section 293 dismissing the 
complaint could be properly passed. 

We, therefore, make the Rule absolute 
and direct the Magistrate to hold a further 
inguiry into this case, according to law. 
The prosecution of the petitioner under 
section 211 is, consequently, set aside. 

We have no doubt that the learo 
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Deputy Commissioner will consider the 
desirability of this case being heard by 
some Maeeist-ate other than Babu ©. R. 
Mookerjee. The case is of some importance 
affecting the conduct ofa public servant 
against whom very serious charges are laid 
by a citizen living in his jurisdiction. 
While the public servant is entitled to 
every protection against false charges being 
laid against him, 2 citizen living within 
the jurisdiction of that public servant is 
equally entitled to every protection from 
his aggressions or oppressive acts. The 
Deputy Commissioner may consider perhaps 
the desirability of trying the case himself 
if his work permits him sufficient leisure 
to doso. We give no directions in this 
matter, A request has been made by 
the petitioner that the case may be directed 
to be tried by the Deputy Commissioner. 
We leave. it to the discretion of the 
Daputy Commissioner who will exercise 
it as the circumstances of the case may 
require. 
Rule made absolute, 


MADRAS HIGH COURT. 

Civit, Revision Petitiow No. 629 or 1912. 

. November 21, 1913. 
Present: —M v. Justice Miller. 
MARUDAPPA GOUNDENC—PzrTITIONER 
VETEUS 
BOMMANNA GOUNDEN—Responpent. 

Civil Procedure Code (Act V of 1908), s. 115—In- 
terference when its effect will be to perpetuate wrong 
order —Criminal Procedure Code (Act V of 1898), 8. 195 
-—Dismissal in default. 

A Court has no power to dismiss for defeult and 
non-payment of process fees, an application made 
under section 195 of the Code of Criminal Procedure. 

Inve Gopal Siddeshwar Deshpandhe, 82 B. 208 at 
p. 204; 10 Bom. L. B, 95; 3 M. L. T. 170; 7 Or. L, J. 
120, followed. 

Where a Court restores to its file an application 
so dismissed tha High Court will not interfere, for 
the order of restoration is required to sob right 
what was done without jurisdiction. 


Petition, under section 115 of Act V of 
1903, praying the High Court to revise the 
order of the District Munsif of Coimbatore, 
in F. A. No. 57 of 1912 in I. A. No. 674 
of 1911, in Original Suit No, 175 of 1909, 


- 
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FACTS.—A suit on a promissory-note 
was tried and the promissory-note was found 
to bea forgery. Defendant applied under 
section 195 of the Code of Criminal Pro- 
eadure for sanction to prosecute the plaintiff 
and the attesting witnesses for forgery. 
Notice was ordered and onthe last day, 
neither the defendant, 2.8, the applicant, nor 
his Pleader were present. The Court ac- 
cordingly dismissed the application for de- 
fault. A petition for restoration was present. 
ed and the application was restored to file. 
The present petition is against the order 
restoring the application to file. 

Mr. J. Krishna Rao, for the Petitioner. 

Mr. Y. Narasimha Atyangar, for the Counter- 
Petitioner. 

JUDGMENT.—I think there was no 
jurisdiction in the District Munsif to dismiss 
the petition for default [vide In re Gopal 
Siddeshwar Deshpandhe (1)] and, therefore, his 
order restoring it to file may be considered 
merely as a recognition that the former order 
was a mere nullity, and may be supported on . 
that ground. 

But, whether-that is so or not, there is no 
ground for interference under section 115 
ef the Civil Procedure Code, for the order of 
restoration is the order required to set right 
what had been done without jurisdiction 
and I ought not to interfere with it in such a 
way asto perpetuatea wrong order. The 
question is merely technical, for, if instead 
of a petition to restore the dismissed petition 
io file, the petitioner -had presented a new 
petition for sanction to prosecute, there is 
nothing so far as I can see in the Code of the 
Criminal Procedure which would have pre- 
vented the District Munsif in his diseretion 
from admitting it. 

I dismiss the petition with costa. 

Petition dismissed. 


(1) 82 B. 203 at p. 204; 10. Bom. L. R. 95; 3 Al, 
L. T. 170; 7 Cr. L. J. 120. 
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ANNE ELIZABETH BORTHWICK V. MB, HERBERT CHARLES BORTHWICK, 


CALCUTTA HIGH COURT. 
CRIMINAL MISCELLANEOUS APPEAL No, 165 
or 1913. 

December 16, 1913. 
Presrent:—Mr. Justice Imam and 

Mr. Justice Chapman. 
ANNE ELIZABETH BORTHWICK— 
ACCUSED-—PETITIONER 
BVETSUS 


Mg, HERBERT CHARLES BORTHWICK 


ComPLainaAnt—OpposiTe Parry. 

Penal Code (Act XLV of 1860), ss. 861, 863— 
Mother kidnapping minor son from father's custody— 
Divorce case by father against mother—Ex parte decree 
ordering mother to deliver up son to father — Custody 
obtained by father— Removal of son by mother before 
confirmation of decree by High Court —Mother, whether 
could be charged with kidnapping. 

Ina divorce case instituted by the husband, the 
District Court made an ew parte decree that the 
marriage be dissolved, that the wife do deliver up to 
the husband the son born of the marriage and that 
the decree be forwarded under section 17 of Act IV 
of 1869 tothe High Court for confirmation. Sub. 
sequent to the decree, the husband obtained the 
custody of the boy without the assistance of the Court. 
` Sometime thereafter but before the decres nist 
was confirmed by the High Court, the wife removed 
the child from the husband’s house and she was 
charged under section 363 of the Penal Code with 
kidnapping the child from the lawful guardianship 
of the husband: 

Held, (1) that the decree meant that the order as 
to the custody of the boy was not to be of effect until 
confirmed by the High Court; that the order was not 
an ad interim order; 

(2) that the District Court could not have intended 
to make such an order absolute without notice to the 
wife; 

(8) that the decree not having been confirmed 
yet by the High Court, the parties were still husband 
and wife; 

Warter v. Warter, 15 P. D. 162; 59 L. J. P. 87; £3 L. 
T, 250; 54 J. P. 631, relied upon. 

(4) that, therefore, the wife committed no offence 
when she removed the boy from the husband's Gud: 
tody. 


Rule to show cause why the proceedings 
against the petitioner under section 331 of 
the Penal Code pending in the Court of the 
Sub-Divisional Magistrate of Dinapore 
should not bequashed or in the alternative 
be stayed pending the final disposal by the 
High Court of the ex parte decree made in a 
divorce proceeding by the District Judge of 
Patna, on August 18, 1913. 

Babu Satindra Nath Mukherji, for the 
Petitioner. 2 

Babu Mohini Mohux Chatterjes, for the 
Opposite Party. 


JUDGMENT,—The petitioner, Mrs. Anne 
Elizabeth Borthwick, was arrested on the 18th 
October 1918, in execution of a warrant 
issued by the Sub-Divisional Magistrate of 
Dinapore, the charge against her beiog that 
she had kidnapped her child from the lawful 
guardianship of the father, Mr. Herbert 
Oharles Borthwick. It appears that the 
parties were married in 1905, Hight years 
later Mr. Borthwick filed a petition for 
divorce in the Court of the District Judge of 
Patna, on the ground of adultery and obtained 
a decree nist on the 18th August 1913. In 
that decree it was directed that Mrs. Borth- 
wick do deliver up to Mr, Borthwick the 
son born of the marriage. Subsequently to 
the decree Mr. Borthwick without the 
assistance of the Court obtained ocastody of 
the boy. On thé 10th October 1918, the 
present petitioner Mrs, Borthwick removed 
the child from Mr. Borthwick’s house. Mr. 
Borthwick informed the Police and after 
inquiry the present case was inatituted upon 
a Police report charging the petitioner, Mrs. 
Borthwick, under section 363 of the Indian 
Penal Code with the offence of kidnapping 
the child from the lawful guardianship of 
Mr. Borthwick. l 

The decree nisi for divorce, dated the 18:h 
August 1913, was sent by the District Judge 
to the High Court for confirmation. The 
decree has not yet been confirmed by the High 
Court and in fact the minimum period pres- 
cribed by section 17 of the Indian Divorce 
Act has not yet expired. The parties are, 
therefore, still man and wife. Warier v. 
Warter (1). 

The case against the petitioner, however, is 
ibat her acb of removing the child from Mr. 
Borthwiek's custody in October amounted to 
an offence by reason of the order of the 
District Judge in August tothe effect that 
Mr. Borthwick should have the custody of. 
the child. The question for decision is 
whether this crder by the District Judge was 
of immediate effect or whether it was merely 
an order nist subject to confirmation by the 
High Court and is, therefore, not yet in force. 
The material portion of the District Judge’s 
judgment is as follows: “The following 
decree is accordingly made (a) that the 
marriage be dissolved, (b) that the respyndent, 


Anne Borthwick, do deliver up to the 
(1) 15 P. D. 152; 69 L. J. P. 87; [63 L. T. 290; 54 J. 
P. 631 
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petitioner the son born of the marriage... (0) 
that the co-respondent do pay to the peti- 
tioner Rs. 300 as the costs of this suit... [6 ia 
ordered that the above decree be forwarded 
under section 17 of Act [V, 1869 to the High 
Court for confirmation." The order for 
custody of the child formed part of the 
decree and we interpret the decree to mean 
that the order was not to be of effect until 
confirmed by the High Court. There has been 
no such confirmation. 

We observe that Mr. Borthwick’s petition 
for divorce contained no prayer for thecustody 
of the child or any notice that application for 
custody would be made. The divorce proceed- 
ings were ex parte. It does not even appear 
that the eustody of the child was asked for at 
the hearing. Now according to the practice 
in England if the eustody of a child 1s rob 
prayed for in the petition, it is necessary to 
flle a separate petition for that purpose 
which must be filed and served in the same 
way as an ordinary petition. A similar 
practice prevails in this Court [Ledle v. 
Ledlie (2)|. Mrs Borthwick was never served 
with any notice (o inform her that applica- 
tion for custody of the child would be made 
and she had no opportunity of showing cause 
why such an order should not be made. We 
cannot think that the District Judge can 
have intended to make such an order absolute 
without notice to her. This confirms us 
in our view that the order for custody of the 
child was not intended to be an order 
absolute 

Where the custody of the children is asked 

‘for at the hearing of a petition for divorce 
the order for such oustody forms part of 
the decree nisi (Brown and Powles on Divorce, 
70h Edition, page 413) and is not absolute 
until confirmed. 
District Judge to make an ad znísrz m order 
for custody at any time while & case is pend- 
ing. But no application for an ad interim 
order. was made in the present case and 
we are satisfied that-the order that was 
made was not intended to be an ad interim 
order, It was an order nist without 
legal effect until confirmed by the High 
Court. It has nob been so confirmed. 

This being so, Mrs. Borthwick committed 
no offence punishable under the Penal 


(2) 18 O. 478. 
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.COóde when she removed the boy from 


Mr. Borthwick’s custody. The Rule is made 
absolute. We direct that the proceedings 
against the petitioner be stayed. 


Rule made absolute 


CALCUTTA HIGH COURT. 
CRIMINAL ÁPPEAL No. 334 or 1913. 
December 11, 1913. 
Present:—Justise Sir Ashutosh Mookerjee, 
KT., and Mr. Justice Beach 2roft. 

.U. N. BISWAS—Accosep— APPELLANT 
versus 


EM PEROR— Opposite PARTY. 

Bengal Ewcise Act (V of 1909), ss. 2, cls. (3), (7) 
and (15, 46, 48, 75, 81 and 84—~‘‘Denatured spirit,” 
meaning of—"Manufacture" —“Process”—Dilution of 
denatured spirit with water, whether process for manu- 
facture of ewctsable article—Criminal Procedure Code 
(dct V of 1898), s. 288—Same transaction—Manu- 
facturing, bottling, possessing and selling excisable article 
and attempting to render denatured spirit fit for human 
consumption, whether constitute same transaction— 
Trial taking place as in summons case, whether emcludes 
application of section 238. : 

To support a conviction under section 48 of the 
Bengal Excise Act, 1909, two elements must be 
established, first, that the spirit is a denatured 
spirit, and secondly, that the accused had attempted to 
rénder such spirit fit for human consumption. The 
Legislature cannot have intended to mean by “de- 


“natured spirit” such as would remain unfit for human 


consumption in spite of dilution with water. 

The Act provides for the punishment of an attempt 
to render fit for consumption denatured spirit, but 
it does not provide any punishment for a successful 
attempt, t. e., the completed act. Therefore, where 
the spirit is not denatured and itis found that the 
accased not only attempted fo render the spirit fit 
for human consumption but actually succeeded in his 
attempt, a conviction under section 48 of the Bengal 
Excise Act cannot be supported. 

The essence of “manufacture” as defined in clause 
15 of section 2 of the Bengal Excise Act, is that ib is 
a process and the mere dilution of denatured spirit 
with water is nob & process for the manufacture of 
an excisable article, assuming that the diiuted liquid 
is an excisable article within the meaning of the 
Act. 

It is difficult to believe that the framers of the 
statute could really have intended that spirit which 
had been effectually and permanently rendered unfit 
for human consumption should, by reason of mere 
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dilution with water, be deemed to have become an 
intoxicating liquor within the meaning of the Act. 

Sections 76 and 81 of the Bengal Excise Act apply 
only to proceedings before the Collector, but the 
Criminal Procedure Code is applicable fo trials before 
a Magistrate, subject to certain specified restrictions. 

The acts of manufacturing an excisable article 
seized and brought into Court, bottling it, possessing 
it, selling from time to time various other articles 
not before the Court, and attempting to render 
denatured spirit fit for human consumption, do not 
constitute the same transaction. Where an accused 
is charged with doing all those things in one 
charge, and tried atone trial, the trial is vitiated by 
a misjoinder of charges in contravention of the pro- 
visions of section 283 of tho Criminal Procedure 
a the fact that the trial hàs taken place as in 4 
summons case does not exclude the application of 
section 238 of the Criminal Procedure Code. 

KRing-Emperor v. San Dun, 3 L. B. R. 52 (F. B.); 2 
Cr. L. J. 739, followed. 

Appeal from the judgment of the Fourth 
Presidency Magistrate of Calcutta, dated 
March 26th, 1913. . 

Babus Manmatha Noth Muhherjee and 
Probodh Ohandra Chatierjee, for the Appel- 
lant. 

Mr. Bagram, for the Crown. 

JUDGMENT.— The appellant, Biswas, has 
been convicted, by the Fourth Presidency 
Magistrate of Calcutta, of offences under 
sections 46 and 48 of the Bengal Excise 
Act, 1909, and sentenced to pay a fine of 
Rs. 210 under the latter section; no separate 
sentence has been passed under the former 
section. The circumstances antecedent to the 
prosecution, as established by the evidence, 
may be briefly narrated: 

On the 12th October 1912, the Deputy 
Inspector of Excise at Calcutta, upon informa- 
tion received, searched the premises of the 
accused and found 32 boxes each containing 6 
bottles and an isolated bottle of Hau-de ceylon 
and aleo 23 long shaped Hau-de cologe 
phials all containing similar liquid. On 
examination the contents were found. to 
be perfumed denatured spirit. The Deputy 
Inspector also found two boxes of labels 
similar to those affixed to the phials. 
The accused was thereupon prosecuted and 
charged with possessing without license 
193 bottles and 23 long shaped phials con- 
taining perfumed spirit made with denatured 
spirit which had been rendered fit for 
human consumption; he was also charged 
with having manufactured and sold such 
spirit from time to time, with attempting to 
render denatured spirit fit for human con- 
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sumption, with having in his possession such 
spirit, and with bottling such spirit for the ' 
purpose of sale, The accused repudiated all 
these charges, and, asserted that the liquid 
contained in the bottles and phials was in- 
tended to be used as a furniture-wash and not 
as liquor to be consumed. The prosecution 
has resulted in the conviction of the accused 
as already stated. 

On the present appeal, the propriety of 
the conviction has been assailed on the- 
ground that the elements necessary to con- 
stitute an offence under sections 46 and 48 
have not been established on the evidence, 
We shall examine separately the argaments 
in relation to the two sections named, and 
as the sentence has been passed only on the 
basis of the conviction under section 48, 
we shall first consider the scope and effect 
of that section in relation to the fasts 
elicited at the trial. 


Section 48, in so far as it is spught to be 
made applicable to the case before us, 
provides that if any person attempts to 
render fit for human consumption any spirit 
which has bsen denatured, he shall be 
liable to be punished in the prescribed 
manner. To support a conviction under 
section 48, two elements must, consequently, 
be established, namely, first, that the spirit is 
denatured spirit, and, secondly, that the accused 
has attempted to render such spirit fit for 
human consumption. Now, clause (6) of 
section 2 defines the term “denatured” to 
mean effectually and permanently rendered 
unfit for human consumption.” A very 
serious difficulty is raised by this definition. 
The words “unfit for haman consumption” 
may perhaps be paraphrased as "liable to 
be injurious to health,” bat what is meant 


by the words “effectually and permanently"? 


The Legislature cannot have intended to mean 
by “denatured spirit" such as would remain 
unfit for human consumption in spite of dilu- 
tion with water, as even the most poisonous 
substances can be rendered not only harmless, 
but in some cases beneficial by sufficient 
dilution. Then, is the definition intended to 
moet the case of spirit so treated that no 
chemical process, which does not substantially 
increase the bulk of the liquor, can render it 
fit for human consumption, or, did the 
Ləgislatura contemplate som» process which 
in the absence of some chemical treatment 
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would render it effectually and permanently 
unfit for consumption, in other words, did 
the Legislature contemplate some denaturing 
process which would be proof against auy 
process intended to alter the nature of the 
spirit, or only a process which would be 
permanently effective in the absence of some 
chemical treatment or process of filtration? 
On the one hand, it is difficult to imagine a 
denaturing process which would preserve its 
effect in the face of every chemical treatment 
‘of the liquor; on the other hand, it is singular 
that while the Act provides for the panish- 
ment of an.attempt torender fit for con- 
sumption denatured spirit, it does not 
provide any punishment for a successful 
attempt, or, in other words, the completed 
act; and the absence of such a provision 
suggests that the definition of “denatured” 
contemplates such a process as will defy any 
chemical treatment, If that be the mean- 
ing, it is clear that in the present case the 
spirit was not denatured, for the witness 
Jenks speaks of the liquid as having been 
"go manipulated that it no longer possesses 
the characteristics of denatured spirit,” and 
the Magistrate finds that the accused not 
only attempted to render the spirit fit for 
human consumption but actually succeeded 
in his attempt. If the other meaning be 
the correct one, it is sufficient to state that 
there is no evidence’ on the side of the 
prosecution or admission by the accused that 
the apirit was in fact ever denatured, 
Consequently, the conviction under seclion 
48 of the Bengal Excise Act cannot be 
supported. 

As regards the conviction under section 
46, reliance has been placed only upon 
clauses (a) and (d). . These clauses, in so 


far as they have any possible application to | 


the facts of the present case, render a 


person liable to the prescribed punishment: 


if, in contravention of the Act or of any rule, 
notification or order made, issued or given 
under the Act, he manufactures, possesses or 
sells any excisable article or bottles any 
liquor for purposes of sale. Before we ex- 
amine the scope and effect of these provisions 
it is necessary to premise that under the 
rules made by the Excise Authorities, every 
person is entitled to keepin his possession 
without a license or a pass, one imperial 
gallon of what is technically called denatured 
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spirite et it be assumed for the purpose’ 
of argument and for that purpose alone that 
in the liquid contained in the bottles and 
phials fonnd on the premises of the accused, 
there was & quantity of such spirit ag 
would be an exoisable article within the 
meaning of that term as defined in clausa 
(7) of section 2 of the Bengal Excise Aot. 


.It is plain that the accused has not been 


proved to "possess" an excisable article in 
contravention of the Act or ofa rule made 
under the Act; forithas not been shown 
that the total quantity of “ denatured 
spirit” in his possession exceeded one 
imperial gallon. It is equally plain that 
the accused has not been proved to have 
sold an excisable article, because no evidenca 
has been adduced to prove any sale by the 
accused. The questions, consequently, remain, 
whether the accused has manufactured 
excisable article or has bottled any liquor 
for sale. Now the term “ manufacture " 
is defined in clause (15) of section 2 to 
include every process whether natural or artifi» 
cial, by which any excisable article is produced 
or prepared, as also every process for the 
rectification, flavouring, blending or colouring 
of liquor. The essence of “ manufacture,” 
consequently, is that it isa process which 
is defined as follows in the Oxford Diction- 
ary: (Volume VII, page 1408), “A 
coutinuous and regular action or succession 
of actions taking place or carried on in & 
definite manner and leading to the accom- 
plishment of some result; a continuous 
operation or series of operations; a particular 
method of operation in any manufacture, ” 
Weare not prepared to hold that the mere 
dilution of denatured apirit with water 
is a process for the manufacture of an 


-excisable article, assuming that the diluted 


liquid is an excisable article, within the: 
meaving of the Act, Besides, there is no 
evidence to show that it was the accused 
who “manufactured” the liquid, even if it ig 
assumed that dilution is " manufacture ” for 
the purposes of the Act. Nor is it proved 
that the accused transferred liquor from a 
cask or other vessel to a bottle or other 
receptacle for the purpose of sale within 
the meaning of clause 3 of section 2. The 
conviction under section 46 cannot, conse. 
quently, be sustained. In this view, it ig 
not necessary to consider whether the spirit 
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diluted with water is an excisable arbicle or 
an intoxicating liquor within the meaning of 
clauses (7) and (14) of section 2 or whether 
the ease of Mot; Lal Chander v. Hmperor 
(Emperor v. Mott Lal Chander) (1), upon 
which much reliance was placed on behalf 
of the appellant, gives effect to the statutory 
provisions on the subject. It is, however, 
difficult to believe that the framers of the 
statute could really have intended that 
spirit which had been effectually and pər- 
manently rendered unfit for human con- 
sumption should, by reason of mere dilution 
with water, be deemed to hava become 
an intoxicating liqnor or drug within the 
meaning of the Act. It is a matter for 
legitimate comment that the difficulty in 
this case is attributable principally to 
the surprising looseness of expression which 
characterises many of the provisions of 
the Act. 

It was faintly suggested in the course of 
argument, on behalf of the Crown, that the 
order of the Magistrate is not liable to be 
challenged by way of appeal under section 
410 of the Code of Oriminal Procedure, and 
reference was made to sections 75 and 8l 
of the Bengal Excise Act to show that 
the Code has a restricted application to 
proceedings taken under the Act. This 
argument is obviously fallacious inasmuch 
as sections 75 and 81 apply only to proceed- 
ings before a Collector. Ou. the other hand, 
section £4, which excludes the application 
of section 191 of the Criminal Procedure 
Code in cases in which a Magistrate has 
taken cognizance of an offence under the 
Act, furnishes ample indication that the 
Criminal Procedure Code is applicable to 
trials before a Magistrate, subject to speci- 
fied restrictions. 

We may finally add that the trial in the 
Court below has been obviously vitiated by 
misjoinder of charges in contravention of the 
provisions of section 233 of the Criminal Pro- 
cedure Code. The view cannot possibly be 
maintained that the acts imputed to the 
accused, namely, manufacturing the excisable 
article seized and brought into Court, 
bottling it, possessing it, selling from time to 
time various cther articles rot before the 
Court, and attempting to render denatured 

(1) 15 Ind. Cas. 961; 39 C. 1053; 16 C, W. N, 789, 
13 Or. L. J. 546, 
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Spirit fit for human consumption, constitute 
the same transaction. The fact that the 
trial has taken place asin a summons case 
does not exclude the application of section 
233 of the Criminal Procedure Code 
| King-Emperor v. San Dun (2)]. Consequently, 
on the. ground of misjoinder alone, the 
conviction and sentence are liahle to be 
sei aside; but we have preferred to rest 
our decision on the merits of the case, 
Inasmuch as we would have felt inclined 
to direct a re-trial if the 
succeeded merely on the ground of mis- 
joinder. é 
The resulb is, that this appeal is allowed 
and the conviction and sentence set aside. 
The consequential order for confiscation 
made under sections 53 (1) and 64 (1) 
will necessarily stand cancelled. The fine, 
if paid, will bə refunded, and the articles. 
seized will be returned to the appellant. 


Appeal allowed. 
(2) 3 L. B. R. 52 (F. B.); 2 Cr. L. J. 739. 


ALLAHABAD HIGH COURT. 
URIMINAL MascEcLANEOUS ÁPPLICSTION 
No. 146 or 1913, 
November 15, 1913, 

Present: —Mr. Justice Tudball and 
Mr. Justice Piggott. 
EMPEROR APPLICANT 
versus 
BODHA—Opposire Parry. 

Criminal Procedure Code (Act V of 1898), s. 339 (3) 
—Sanction to prosecute witness — False evidence. 

A witness, who is in any way induced to make a 
false statement in connection with a capital charge, 
should be allowed every possible locus pænitentiæ. 
The sanction to progecute him should not be given 
merely on the ground that he contradicted himself 
before the Committing Magistrate. 

Application for sanction made in the High 
Court by the Government Advocate under 


` 


section 339 (3) of the Code of Criminal Pro- , 


cedure. 

Mr. W. Wallach, for the Crown. 

JUDGMENT.— This is an application by 
the Government Advocate under the last 
clause of section 339 of the Code of Criminal 
Procedure, for sanction to prosecute one 
Bodha on account of certain evidence given 
by him during the trialof a murder case, 


appeal had 


- 


« 


f 
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which eventually resulted in the conviction 
of one Gopal being confirmed by this Bench, 
in Oriminal Appeal No. 350 of 1913. The 
essential facts, so far as this application for 
sanction is concerned, are that Bodha was 
tendered in evidence as an acsomplice giving 
evidence under a conditional] promise of par- 
don before the Committing Magistrate. He 
first made a statement to the effect that the 
murder was committed by Gopal and that he 
bimself together with two other persons, 
Kashi and Ishri, also joined in committing 
it. Hewas again examined before the same 
Magistrate on a later date when he deposed 
that the statement previously made by him 
was false, that he had really nothing to do 
with the murder and had seen nothing of it 
but had been instigated to make a false state- 
ment by certain other persons. At the Ses- 
sions trial Bodka returned to his first state- 
ment, and gave evidence implicating Ishri 
- and Kashiin the murder and admitting bis 
own participation therein. The application 
for sanction before us refers to the contra- 
diatory statements made by Bodha and desires 
his prosecution upon a charge framed in the 
alternative. We think it important that a 
witness who is in any way induced to make 
a false statement in connection with a capital 
charge should be allowed every possible locus 
peenttentis. We should not feel disposed to 
sanetion the proseeution of Bodha merely on 
the ground that he contradicted himself be. 
fore the Committing Magistrate. It is, 
however, urged upon us by the learned Gov- 
ernment Advozate that if sanction be granted 
the prosecution hopes to be in a position to 
establish that the evidence given by Bodha 
implicating Kashi and Ishri was false evi- 
dence and if this can be proved we do not 
think.that we ought to prevent the prosecu- 
tion by refusing our sanction. We accord- 
ingly sanction the prosecution of Bodba on 
the charge that he committed an offence 
punishable under section 193, Indian Penal 
Code, in giving evidence before the Addi- 
tional Sessions Judge of Aligarh on the 10th 
of May 1918, in Sessions Trial No. 8 of 1913. 
The words quoted in the Government Advo- 
cate’s application paragraph (4) (from “Gopal 
put the Kasi” to “on the shoulder’) are 
the words in respect of which we grant sanc- 
tion. 


Sanction granted. 
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MADRAS HIGH COURT. 

Criminan Revision Case No. 108 or 1913. 
Criminar Revision Petition No. 95 or 1913, 

October 24, 1913. 
Present: — Mr. Justia Miller. 
MANCHU PAIDUGADU--CoMPLAINANT— 
PETITIONER 
versus 
KADIMSETTI TAMMAYYA AND OTHERS 
— ACCUSED— RESPON DENTS. 

Penal Code (Act XLV of 1860), s. 379—Fish in 
enclosed tank—Stuice closed—Inability fo escape— 
Subject of theft. 

Where the sluice of a private enclosed tank remains 
closed, and the fish in it cannot escape, such fish are 
in possession of the owner of the tank and are 
liable to become the subject of theft. 

Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the order of the 
District Magistrate of Godavery in Criminal 
Revision Case No. 42 of 1912, preferred 
against that of the 2nd Olass Magistrate of 
Pittapur, in C. C. No. 262 of 1912. 

Mr. V. Ramesam for Mr. S. Srinivasa diyan. 
gar, for the Petitioaer. 

The Fublec Prosecutor, for the Government 
and for the Respondents. 

ORDER.—At the time of the alleged tak- 
ing in this case, the fish were ina private 
enclosed tank and unable to escape, they 
were, therefore, in my opinion, within the 
possession of the owner of the tank and liable 
to become the subject of theft. The test 
seems to be "could the fish escape"? Here 
they could not get out without opening the 
slnice, just as a wild bird in a cage cannot 
get out without opening the door, The fact 
that if the door is open the bird may escape 
would nob prevent it from being in the pos- 
session of its captor solong asthe cage in 
which he has placed 15 remains shut. 

The dismissal of the complaint seems to be 
wrong and I must set it aside and direct the 
Sub-Magistrate to proceed according to law. 


Order set aside. 


- 
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ALLAHABAD HIGH COURT. 
ORIMINAL Reviston No. 656 or 1913. 
September 24, 1913. 
Present:—Mr. Justice Hyves. 
NAZIR KHAN-—AFrPLICANT 
VETSUG 
IEMPEROR—Ox»»osrrg Parry. 
Penal Code (Act XLV of 1860), s. 498—Marriage of 
woman to be proved. 
The fact and the legality uf a marriage aro mate- 
rial elements in a case under section 498 and must be 
proved as strictly as any other material fact. But it 


is not necessary to prove this in any particular way. 
Empress v. Pitamber Singh, 6 O. 566; 5 C. L. R. 597, 


Empress v. Kallu, 6 A. 233; Queen-Empress v. Santok - 


Singh, A. W. N. (1898) 186, referred to. 
Queen-Empress v. Subbayyd, 9 M. 9, approved. 


Criminal revision against an order of the 
Sessions Judge of Mainpuri. 


Mr. 4. Kareem, for the Applicant. 

Mr. R. Malcomson, for the Crown. 

JUDGMENT.—Nazir Khan was convicted 
of an offence under section 498 of the Indian 
Penal Code, and sentenced to four months’ 
rigorous imprisonment, On appeal the con- 
viction was maintained. 

The application in revision to this Court 
is grounded on three main contentions:— 

(1) Because the actual marriage of the 
complainant and the woman Sirtajan not be- 
ing attempted to be strictly proved by evi- 
dence the conviction under section 498 is 
illegal. 

(2) Because under the present section the 
marriage cannot be presumed from the mere 
fact of cohabitation. 


(3) Because in any case, the woman having 
clearly stated that she having been divorced 
by Haider Khan, unless the contrary has been 
proved, no conviction under the section can 
stand. 


My attention has been called to the follow- 
ing rulings in support of the first ground, 
Empress v. Pitumbur Singh (1). In that case 
Garth, C. J., in delivering the judgment of 
the Full Bench said that “the fact of the 
marriage must be strictly proved in the re- 
gular way". That ruling was followed by 
this Court in Queen-Hmpress v. Kallu (2) in 
whieh the evidence to prove the marriage 
was geb ont and was held to be insufficient. 
The next case referred to was Queen. Empress 


(1) 5 C. 566; 5 C. L, R. 597. 
(2) 5 A, 233, 
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v. Santok Singh (8). In that case also the 
whole of the evidence with reference to the 
marriage is set out and there too it was held 
to be insufficient. The next case cited was 
Queen- Empress v. Dal Singh (4). Therea 
Division Bench of this Court held that “the 
Court should require some better evidence of 
the marriage than the mere statement of the 
complainant and the woman." 


What I think was meant in all these 
cases is that as the fact and the legality of 
the marriage is a material element in a case 
under section 498, it must be proved as 
strictly as any other material fact, as for in- 
stance, the enticing away of a woman with 
the intention mentioned 1n the section. 


1 do not think these rulings lay down 
that the faet of the marriage can be proved 
only in some particular way. 

This case is much more like the case of 
Queen- Empress v. Subbarayan (5) and I ene 
tirely agree with the observations of the 
Judges who decided that case.. As pointed 
out in that case "Even a marriage in England 
may be proved by any person who was ac- 
tually present and saw the ceremony per- 
formed: it is nob necessary to prove its regis- 
tration or the license or publication of the 
banns." 

In the present case I find on going 
through the record that the complainant was 
not asked one word throughout a lengthy 
cross-examination about his marriage with 
the woman Sirtajan. 

In the opening words of the judgment of 
the Magistrate itis stated: “It is common 
ground that Musammat Sirtajan was the duly 
married wife of Haider Khan." Musammat 
Sirtajan was called and she deposed to her 
marriage tothe complainant. No question 
was asked her in oross-examination. It is 
true that she stated in cross-examination 
‘when my husband turned me out he told me 
I divorce you, go out." In re-examination 
she said: “He told me this inside the 
house", 2 

Karim Bux, the father of Musammat Sirta- 
jan, was called and he also proved the mar- 
riage giving details. The whole object of 
calling him was to prove the marriage and 
no other question was put to him in exami» 


(8) A. W. N. (1898) 186, 
(4) 20 A. 166, 
(b) 9 M, 9. 


Vol, XXII) 
GAIZUDDI HOWLADAR 9, AINUDDI HOWLADAR, 


nation-in-chief and he was not cross-examined 
on the point. 

Similarly, Abdul Karim, the father of the 
complainant, was called and he also proved 
the marriage. No question was putts him 
in cross-examination on thé point. 

Under these circumstances I fail to ses how 
the first ground can be supported. There is 
unrebutted evidence in this cas9 of the woman, 
the husband and their parents describing the 
marriage in detail. 

I think, therefore, in this casa the fast and 
legality of the marriage have bsen asatisfas- 
torily proved. 

The sacond ground taken does not arise. 

The third ground, I think, really comes 
within the rule of the cases quoted by me, 
and the vague statement of the woman that 
she had been divorced unsupported by any 
evidence, is quite insufficient to establish the 
fact that she had basen divorced. No such 
suggestion was made during the cross-exami- 
nation of the pruseention witnesses; it was 
only after the charge was framed and Musim- 
mat Sirtajan was called for further cross- 
examination thatshe made this statement. 
I may point out that these points were not 
taken in the Court below. In any event if 
seams to me that it has been abundantly and 
satisfactorily proved that Musımmat Sirtajan 
was the wife of the complainant. 

The result is, that I reject this application. 

It is not clear from these papers whether 
the applicant has served the four months’ 
rigorous imprisonment to which he was sen- 
tenced. If he has not, he must surrender to 
his bail and serve out the unexpired portion 
of his sentence, 

Application rejected. 


CALCUTTA HIGH COURT. 
Criminal Revision No. 535 or 1913, 
July 17, 1913. 

Present:—~Mr. Justico Imam and 
Mr. Justice Chapman, 
GAIZUDDI HOWLADAR—2nxp -Party— 
PETITIONER 
versus 
AINUDDI HOWLADAR-—Ist Party— 


Opposite Parry. 
Grimtnal Procedure Code (Act V of 1898), s, 145— 
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Jurisdiction of Magistrate—No opportunity given jor 
examining Police Sub-Inspector. 

On an application of the petitioner, asking for sum- 
mons against a Sub-Inspector aga witness, in a case 
under section 145 of the Criminal Procedure Code, the 
Magistrate ordered thatthe Sub.Inspector was to come 
with his diaries. On the date of hearing, the Sub. 
Inspector did not appear, whereupon an application 
was made by the petitioner asking for summons 
against him, The Magistrate rejected the application 
saying that it was vexatious as no process was asked 
for so long and proceeded to pass the final orderunder 
section 145: 

Held, that the order of the Magistrate was bad, 
that the order under section 143 was also a bad 
order, and made without jurisdiction on the ground 
that the petitioner was not given an opportunity of 
examining the Sub-Inspector of Police. 


Mr. K. N. Chowdhury, Counsel, and Mr. A. 
i, Fazlul Hug, for the Petitionec, 


Messrs. P. L. Roy, and K. Ahmel, Counsel, 
and Moulvi Nuruddin 4hmel, Vakil, for the 
Opposite Party. 4 


. JUDGMENT.—This Rule was issadd on 
the District Magistrate of Faridpur and the 
opposite party to show cause why the order 
passed, under section 145 in this case, should 
not be .set aside on two grounds, first, that 
the petitioner was not given au opportunity 
of examining the Sub-Inspector of Police, and 
secondly, that the judgment eontains no 
finding of the fact of actual possession. 


It is not necessary to consider the second 
ground as this Rule must be made absolute 
on the first. Looking at the order-sheet 
of the Magistrate, we find that there was 
no proper reason for rejecting the peti- 
tioner's prayer for the examination of the 
Sub-Inspector. The Sub-Inspector had been 
cited as a witness on behalf of the opposite 
party and afterwards ag a witness for the 
petitioner, Onan application filed by the 
petitioner onthe 8th February asking for 
Summons against the Sub-Inspostor, the 
Magistrate recorded an order that the Sub- 
Inspector was to come with his diaries. 
After some adjournments io the case, on 
the date on which the cass was to be heard, 
the Sub-Inspector did not appear, whereupon 
an application was made by the petitioner 
to the Magistrate asking for summons 
against him. On this application, the Magis- 
trate recorded anorder which runs thus: 
“This is simply vexatious. No process was 
asked for so long. Rejected.”’ This order 
was clearly bad. 
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We think that the order under section 
145 was a bad order and made without 
jurisdiction on the first of the two grounds 
mentioned in the petition. 

The Rule is made absolate. 
under section 145 is set aside. 


The order 


Rule mude absolute. 


LOWER BURMA CHIEF COURT. 
FULL BENCH. 


CarMiNAL Revisions Nos. 125B, 127B or 1913. 
Ceminat RgrERENCE No. 25 or 1913. 
June 20, 1913. 

Present: —Justice Sir Hartnoll, Offg. Chief 
Judge, Mr. Justice Ormorid and 
Mr. Justice Twomey. 

G. S. CLIFFORD AND OTHERS —ÁGOUSED 
vTOTSUBS 


EMPRROR —PnaosEGQUTOR. 


Penal Code( Act XLV of 1860), ss. 71, 420—Directors 
of Bank charged with cheating—Inducing people .to 
make deposits—Talse balance sheet-—Subsequent con- 
duct—BSeparate acceptances of ^ deposits —Distinct 
offences —Jury trial —Summing up—Auditor’s duty. 

Where the Directors of a Bank were charged under 
section 420 of the Penal Code with having, by means of 
a false balance-sheet and a false Direotor’s report, 
induced depositors to make deposits in the Bank 
which was really insolvent, and the trying Judge 
amended the charge by adding the words “and by 
intentionally keeping the Bank open as a going con- 
cern after it had ceased to be solvent,”: 

Held, (1) that the amendment of the charge was 
not bad in law and that the accused were not thereby 

rejudiced in their defence; 

(2) that it was open to the prosecution to prove 
such subsequent events and the accused’s knowledge 
of them as part of the deceit practised and also as 
showing the continuance of dishonest intention on 


their part. 
The summing up of a Judge must be read as a 


le. 
eos principal duty of the Auditors is to protect 
the share-holders and to see that the Directors and the 
Manager are issuing true balance-sheets. The share- 
holders are, therefore, entitled to rely on the Auditor 
as a check on the Directors. 

Three separate acceptances of deposits from three 
persons at different times cannot be said to be parts 
of one composite offence under the first part of gec- 
tion 71 of the Indian Penal Code, since the dishonest 
intention which is the gist of the offence of cheating 
would be present not only at the time the balance- 
sheet was issued but also atthe time of accepting 
each of the deposits 

Messrs. Giles, DeGlanvitle, for the Accused. 
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Messrs. MacDonell and Mg. Kin, for the 
Crown. 

FAOTS—In this ease, Clifford, Strachan, 
and Mower were charged with cheating under 
section 420, Indian Penal Code. The charges 
framed by the Committing Magistrate were 
altered by the presiding Judge as follows :— 

G. S. OLIEFORD, 
R. F. STRACHAN, 
S. A. Mower. 

You are charged as follows :— 

Firstly. —Tbat on or about the 30th day of 
October 1911, at Rangoon, you, B. F. Stra- 
chav, being the General Manager of the Bank 
of Burma, Limited, and you, S. A. Mower 
aud G. S. Clifford, being Directors of the said 
Bank, did, by means of a false balance sheet, 
and afalse Director’s report, and by intention- 
ally keeping the Bank open as a going 
concern after 16 had ceased to be solvent, 
dishonestly induee one Maung Tin Baw to 
deliver the sum of Rs, 5,000 to the said 
Bank and that you thereby committed 
the offence of cheating, au offence punish- 
able under section 420 of the [ndian Penal 
Code and within the cognizance of this 
Court. 

Secondly —That on or about the 9th day 
of November 1911, at Rangoon, you, R. F. 
Strachan, being the General Manager of the 
Bank of Burma, Limited, and you, S. A. 
Mower and G. S. Clifford being Directors of 
the said Bank, did by meansof a false 
balance sheet, and a false Director's 
report and by intentionally keeping the 
Bank open as a going concern after it had 
ceased to he solvent, dishonestly induce one 
John Cumming to deliver the sum of Rs. 40 
to the said Bank, and that you thereby 
committed the offence of cheating, an offence 
punishable under section 420 of the Indian 
Penal Code, and within the cognizance of 
this Oourt. ; 

Thirdly.—' That on or abont the 10th day 
of November 1911, at Rangooon, you, R.F. 
Strachan, being the General Manager of 
the Bank of Burma, Limited, and you, S. A 
Mower and G. S. Clifford, being Directors 
of the said Bank, did, by means of a false 
balance sheet and a false Director's 
report and by intentionally keeping the 
Bank openas a going concern after it had 
ceased to be solvent, dishonestly induce one 
N. Mitter to deliver the sum of Rs. 100 to 
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tbe said Bank, and that you thereby com- 
mitted the offence of cheating, an offence 
punishable under section 420 of the Indian 
Penal Code and within the cognizance of this 
Court. 


STATEMENT OF THE lsr Acousen G. S. CLIFFORD, 


l. Itook no part whatever in the pre- 
paration of the balance sheet of the 30th 
June 1911. I signed it as a Director after it 
had been certified to be correct by the 
Auditors of the Bank. 


2. According to the minutes of the Gener- 

al Meeting, held on the 16th December 1911, 

I stated in my speech to the share-holders 

that the securities held by the Bank had 

‘been scrutinised at the time of the prepara- 
tion of the balance sheet of 30th Jane 1911 

by the Auditors andthe Directors. This 


is certainly not a correct statement, though 


Tam unable at this distance of time to say 
whether it 18 due to an inaccurate report of 
what I said or an inadvertent inaccuracy 
on my part when [ made the speech. - I]t 
is the fact that I did not myself serutinise 
or even inquire into the securities and no 
Director other than myself was in Burma at 
that time. 


At or about the time of the, audit Mr. 
Allan asked me my opinion of the value 
of the assets of the Moolla Oil Company 
and the Irrawaddy Petroleum Company and 
I communicated to him the high opinion 

- which I personally held as tothe value ef 
those assets. l 


3. I was not aware and I made no ingui- 
ries how the item of Rs. 6,36,000 was arrived 
at or what items it was composed of or of the 
manner in which the contingency fand had 
been dealt with. 


4, Save as regards my firm or the Com- 
panies with the management of which I was 
actively concerned, I did not know with whom 
the Bank was doing business nor was I aware 
f the debts which had been treated as bad 
doubtful for the purpose of arriving at 
available profit. 













I was aware that Government paper 
alue of 5 lakhs had been deposited 
9 Bank of Bengal to secure the 
by the Bank of Barma ofthe 
e Rangoon Refinery Company. 
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The transaction was not, however, present 
in my mind when I signed the balance 
sheet and if it had been, I think, that I 
should most probably have accepted as 
correct the way in which the Auditors, who 
must have had knowledge of the transaction, 
had thought proper to treat it in the balance 
sheet. . 


6. Mr. Mower took little or no active 
part in the business of the firm of Mower 
and Company, and I, as the only active 
partner, was very fully occupied at the 
time with the business of that firm. I 
had then and have now every, con- 
fidence both in the ability and in the 
integrity of Mr. Strachan, the General 
Manager, and Messrs. Stuart, Smith and 
Allan the Auditors. - 


7, I had previously signed many balance 


‘sheets of the Bank ; but never had gone into, 


tested or questioned the manner in which 
they were drawn up. Ihave been Director 
of many other Companies and in that capacity, 
signed many balance sheets of such Oom- 
panies, but never examined or tested the 
manner in which such balanee sheets had 
been drawn up, unless I was also actively 
concerned as one of the Managing Agents of 
the Companies in question. 


8. During my absence in Europe, my 
brother, Oharles Clifford, holding my power- 
of-attorney, arranged with the General 
Mavager that the credit balance of my 
private current account should be held by 
the Bank as security for the account of my 
firm. When I returned to Burma I was 
informed of this and made no objection: 
bot I did not desire to have the balance 
of my account lying entirely idle at the Bank. 
So I arranged with the General Manager 
that I-might draw upon: that account for the 
purpose of making investments, provided that 
securities representing those investments were 
deposited with the Bank as security for the 
account of my firm. 


9. I withdrew from this account two 
sums of Rs. 1,809 and Rs. 9,992-12-0 to 
pay to share brokers in respect of share 
transactions. On the 4th September 1911, 
having prior to that date withdrawn 
only these two sums totalling Hs. 11,801.12.0 


_ from my account, I deposited with the Bank 
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share certificates of the then market-value of 
about Rs, 20,000, namely :— 


600 Burma Investments. 
2,100 Burma Rivers Transports. 
- 131 Rangoon Oils. 
191 British Burma Petroleums. 
1,276 Tavoy Concessions (Rs. 8 paid). 
487. Mewaing Gold (Ordinary). | 


10. On the 4th September 1911, I with- 
drew a further sum of Rs. 10,000 to 
reduce my debt to Pandaya, which debt 
“was secured upon some of the Mergui Crown 
Rubbers, held in trust for the Bank subject 
to the-payment of calls. Rupees 750 was 
withdrawn two days later to pay interest to 
Pandaya on the same loan. I tried to redeem 
these shares which would then have become 
. ..2Z security to the Bank. 
their fall in value and further calls being 
made upon them, the shares had ultimately 
to be sold to realise the debt secured upon 
ihem.  . 

1l. Rupees 200 aud Rs. 20,000 were 
withdrawn from the account to pay interest 
and principal due to the Ohetty firm of 
M. P. A. K., secured upon 5,750 Irrawaddy 
Petroleums. The shares thus redeemed 
were immediately deposited with the Bank 
of Burma. 

12, Small items totalling Rs. 130 appear 
to have been withdrawn from this account 
for my own private purposes. I cannot now 
recall the circumstances under which this 
was done. 


13. By arrangement with me, Mower 


Limited remitted through the Bank of Burma - 


to my wife who wasin England, the sum of 
£60, the cost of the remittance should have 
been debited in the usual course -to 
Mower Limited by the Bank and subse- 
quently debited to me by Mower Limited. 
After the Bank had closed, the cost of this 
remittance was wrongly debited by the 
Liquidators to my account instead of the 
aceountof Mower Limited. Iam in no way 
responsible for this debit in my account with, 
the Bank; itis dae solely to an error on the 
part of the Liquidators brought about, no 
doubt, by the fact that the draft was in favour 
of my wife. 

14. As regards the Rangoon Refinery 
claim against the British Burma Petroleum 
Company, this related to the balance of the 
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expenses of carrying on the Refinery business 
since the date specified in the agreement 
for sale. It was inevitable that there 
should be disputes as to some items of such 
an account, and, in my opinion, at the time, 
there was room for very arguable, if not 
successful, dispute as toa mortgage on the 
tank-steamer “ Wistaria " and as to items 
relating to the Thilwa wharf. The claim of 
the Rangoon Refinery Company was never 
in fact repudiated by the British Burma 
Petroleum Company and knowing, as I 
knew, that it would be extremely incon- 
venient for the latter Company to have to 
meet such a claim at that particular juncture, 
1 always regarded the letters and telegrams 
of the British Burma Petroleam Company, 
as indicative of that Company’s desire to 
postpone payment. I knew that the Auditors 
ofthe British Burma Petroleum Company, 
specially appointed for the purpose, had 
passed the claim of the Rangoon Refinery 


Company (in the form in which it was 


thereafter preferred) as payable by the 
British Barma Petroleum Company and 
I knew that the Board of the British 
Burma Petroleum Company had at once 
modified their attitude, when threatened 
by the Liquidators with legal proceedings. 

15. I was at the time far more concerned 
at the present inconvenience to the British 
Burma Petroleum Company than at the ulti- 
mate result to the Rangoon Refinery Com- 
pany. My proposal that my firm should 
guarantee ultimate payment of admitted items 
was made with a view of assisting the 
British Burma Petroleum Company to post- 
pone payment of the claim toa more con- 
venient time. 


16,.Iam even now confident that had 
funds been available at the time, the claim of 
the Rangoon Refinery Company would have 
been met by the British Burma Petroleum 
Company. 


17. That the claim was in November 
1911 settled by the Bank for the sum of. 
£5,000, was due to the enormous pressure 
brought to bear by the Honorable Lione 
Holland and Mr. Williamson. The Lig 
dators refused to abate their claim u 
their debt to the Bank was correspon 
abated: the British Burma Pe 
Company refused to carry on, u 
liability of -that Company was 
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upon their own terms. To have refused 
the proposed settlement would have meant 
forcing the British Burma Petroleum 
Company into liquidation and rendering 
valueless the large number of shares in 
that Company held by the Bank as security. 

18. As regards shares in the Moola Oil 
Company, Limited, and the Irrawaddy 
Petroleam Company, Limited, I did not know 
at what value they were taken for the 
purpose of estimating the securities held by 
the Bank, But I myself held the very 
highest opinion of the value of the conces- 
sions held by these Companies and 
would not have sold any of my shares in 
either of those Companies at par. These 
concessions had to my knowledge been 
most favourably reported on by Dr. Bleeck 
aud Dr. Porro and in the middle of the 
year 1911, they were generally considered 
of enormous value. I now consider them 
to be of considerably greater value than 
the nominal share capital of the Oompanies. 

19. When the Debenture Trust Deed of 
the British Burma Petroleum Company 
was being settled, I held out for an altera- 
tion in the draft clause 37 H, in order that 
the British Burma Petroleum Company 
might not be compelled to so control the 
Rangoon Oil Company as to hamper it in 
the ordinary conduct of its business. The 
last words in that clause were added to meet 
my views and I understood at the time that 
they excluded (as I am sure that they were 
intended to exclude) from the purview of the 
Trust Deed, not only the borrowing of money 
my the Rangoon Oil Company, but also the 
pledge of its assets in the ordinary course of 
business. "o 

20. So, when the Rangoon Oil Company 
required further funds for the development 
of its property, I borrowed the required 
amount from the Bank of Burma in the 
ordinary course of business, and in the 
ordinary course of business I gave security 
to the Bank over the assets of the Company. 
This transaction was immediately reported 
in the ordinary course to the London Board 
of the British Burma Petroleum Company. 
It never occurred to any party, concerned’ 
and 1 believe it is not the fact that the 
power of the Rangoon ‘Oil Company to 
grant avalid mortgage was limited by a 
covenant entered into by the British Burma 
Petroleum Company. No such suggestion 
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had ever been made until these proceedings 
commenced. 

21. Itake my share of the responsibility 
for earrying on the Bank until the 13th 
November 1911. I knew in the months of 
September and October that the Bank’s 
position had been materially altered for the 
worse since the 30th June 1911, by the conti- 
nuous heavy fallin the value of securities, 
but the capital and reserve funds were not 
exhausted and to have closed the Bank before 
that course became necessary, would have 
involved the  share-holders in great and 
unnecessary loss and would, in my opinion, 
have been indefensible. The position of the 
Bank was from time to time reported to the 
Directors by the General Manager and was 
carefully considered. The reports that were 
made and my own views upon the position 
are clearly and truthfully set out in the pro- 
ceedings of the Directors which have been 
put in evidence. 


29. With the full approval of my co- 
Directors I went to Calcutta to see whether 
any arrangements could be made with the 
Bank of Bengal to relieve the pressure upon 
the Bank and was fully prepared to entirely 
‘sacrifice myself and my firm to ensure 
that result. When my mission failed I 
took the best expert and legal advice pro- 
curable, and was even then left in doubt as 
to the proper course to be pursued as regards 
the closing of the Bank. It was only on 
the way from Calcutta to Rangoon that 
I was able to come toa conclusion in my 
own mind and immediately after landing, 
I took action with my oo-Direetors to close 
the Bank. 


23. Throughout my connection with the 
Bank, I can honestly say that I have had 
no other object in view than the prosperity 
of the Bank. My firm were large holders 
of shares in all of the Companies, the 
shares of which were largely held as 
security by the Bank. Sach shares were 
held by my firm not as temporary specu- 
lations but as permaneat investments and 
were so held up to the last, and the same 
causes which led to the failure of the Bank of 
Burma have also resulted in the ruin of my 
firm and of myself. 

94, ltis absolutely untrue that I have 
been party “to the issue of a false balance 
sheet or a false Directors’ report. It ia abso- 
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lutely untrue that I was party to fraudulently 
keeping the Bank open after I knew it to be 
insolvent. It is absolutely untrue that I have 
committed or been party to or cognisant of 
any dishonest act in connection with the 
management of the Bank. 


WRITTEN STATEMENT OF R. F. STRACHAN. 


In addition to what was stated in my 
, written statement filed in the Magistrate’s 
Court, I wish to say as follows :— 

Rangoon REFINERY Company’s Loan. 

I regarded this loan as secured. Up to the 
28th July,the Bank held a lien over the assets 
of the Rangoon Refinery Company, and that 
lien was not given ap, until the Bank obtained 
a, transfer of the 135,000 shares in the British 
Burma Petroleum Company anda definite 
lien over the debt due to the Liquidators by 
that Company. 

I fully understood that the Liquidators 
were spending the money borrowed from the 
Bank on account of the British Burma Petro- 
leum Company and I did not hear until late 
in September 1911, that the whole of the 
balance of the debt was likely to be disputed. 
I did not see any of the correspondence or 
telegrams except the letters addressed by or 
to the Bank. 


I heard in conversation and knew from the 
letter of 27th June from the Liquidators to 
the Bank, enclosing £ 20,000 that some items 
were disputed, but that was not unnatural in 
the case of a debt of Rs. 16,65,000 and I 
knew on the 29th July that taking the Brit- 
ish Burma Petroleum shares at the price of 
that day, namely, Rs. 5 1-0, the Bank was fully 
secured including the 5 lakhs guaranteed 
to the Bank of Bengal, even if the British 
Burma Petroleum Company successfully dis- 
puted items to the extent of Rs. 5,00,000, and 
on the basis of the market price of the shares 
on June 30th, the date at which the balance 
sheet spoke, there would be a margin of 
security of Rs. 1,23,505 even if half the debt 
were successfully disputed. 

I learned in October 1911, that it was 
suggested to release the Liquidators from all 
but £5,000 of the debt and I at once went 
into the matter and put up my note of the 27th 
October 1911, (Exhibit 25) to the Directors 
in which I called their attention to the 
seriousness of the position. 

The subsequent release of the 10th Nov. 
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ember 1911, (Exhibit 72g) was arranged by 
the Directors and not by myself. 

Aparb, however, from any questions of 
security. I always thought up to the time of 
the release that the Liquidators’ debt to the 
Bank was absolutely good. The Company 
had gone into liquidation solely for the pur- 
poseof selling its undertaking on very advauta- 
geous terms aud I to the end regarded the 
Company in liquidation as a substantial 
concern. 

My letters to the Liquidators of the 16th 
May 1911, (Exhibit 752%) and 5th June 1911, 
(Exhibit 75b) were written by me for the 
purpose of pressing the Liquidators. I knew 
that they were asking the British Burma 
Petroleum Company for payment and I 
thought these letters would cause them to 
press their demands more urgently. 


RanGoon OIL Company. 


I looked upon the letter of lien of the 8th 
of July 1911, as a valid security for this loan. 
1 knew of nothing which precluded the 
Rangoon Oil Company from charging their 
assets. Before that lien was given, the Bank 
held a promissory-note executed by the 
Rangoon Oil Company and Mower & Com- 
pany andat the date of the lien a fresh 
promissory-note. was taken from the Rangoon 
Oil Company. The lien was subsequently 
released upon the British Burmah Petroleum 
Company giving their guarantee for the pay- 
ment of the debt. 


Aung Ban Orr COMPANY. 


In this ease too, the Company had gone 
into liquidation. under the same circumstan- 
ces as the Refinery’ Company aud I looked 
upon the debt as absolutely good. The Bank 
held a promissory-note which 1 regarded as 
being a security for the debt. 


Mower & Company, MOBERLY ANU 
W. J. CoTTERE:L. 


Amongst the shares lodged with the Bank 
against these accounts, were large numbers 
of shares in the Moolla Oil Company and the 
Irrawaddy Petroleum Company and if those 
shares were of their par value or any where 
near it, there was a large margin of security 
in each case. I was satisfied when the balance 
sheet was published that these shares were 
worth at least their nominal value. I knew 
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ihat in June, sellers of Irrawaddy Petroleum 
shares at Rs. 12 8 had been inquired for and 
none found, and I also knew that shares had 
been actually sold at Hs. 15 and Rs. 17.8. 
From the inquiries I made, I arrived at the 
.conelusion that the properties owned by 
these Companies were regarded as of great 
value. The Bank further held promissory- 
notes for the respective loans. 

Movar Pima Mintne Company LIMITED. 

1 regarded tha letter of 4th July 1911 
(Exhibit 15) as a valid and sufficient security 
for this debt. Mower Limited and Mower & 
Company were the sole creditors of the 
Mount Pima Mining Company, Limited. Mr. 
Allan, the Auditor, was one of the Liquida- 
tors of that Company. I discussed with him 
the value of the Company’s assets and he 
informed me that this debt could be taken as 
secured, as he thought the assets would realise 


sufficient to pay off the amount of the Bank’s 


claim. 
ATTIA, — 

From my knowledge of the position ocou- 
pied by this man and of the businesses with 
which he was connected, I was satisfied that 
he was solvent -and able to pay his interest 
and any unsecured balance of his debt. ` He 
was trading with his own ship to the Nicobar 
Islande. He was building river steamers and 
was associated with influential business 
people in oil and mining concessions. He 
was half proprietor of the Delta Navigation 
Company; ‘Managing Agent for the Madaya- 
Mandalay Light Railway and for Oils and 
Minerals Limited and also for the Eastern 
Navigation Trading Compavy; Shamuddin 
Oil Company, Burma Wolfram Company, 
Limited. He was also the owner of the 
Pioneer Flour Mill which had eost him close 
on Rs. 3,75,000. According to my judgment 
at that time he appeared to be in a large and 
flourishing way of business and I had no 
reason for thinking that he either would not 
or could not pay bis debts. 


OTHER Accounts. 


“OF the remaining accounts referred to in 
Exhibit 135, the following were taken as 
either doubtful or bad, the principal and 
interest being provided for in contingencies, 
namely: 

J, A. A. Caunter, W. C. Dennis, W. 
Gorse, W. Gorse and Rajh, P. Teehan, 
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Michael, Maunder, N. P. L. S, P, Chetty, I, 
Rajh, J. Reid, D. Rajh, Rangoon Mandalay 
Trading Company, P. N. Stathacopulos and 
Fraser and Stephen. Those accounts taking 
both principal and interest, amounted to 
Rs, 2,93,271-15-1, whereas the total sum 
standing tothe credit of the contingency 
fund in the balance sheet was 
Rs. 2,94,992.15-4. I may add that I did not 
agree with the Auditor that ib was necessary 
to provide as much, bnt'1 subordinated my 
opinion to his. 

As regards the profit and loss account the 
matter was dealt with as follows:— 

Rs. A. OP. 


Gross amount credited 

during the 6 months ee .« 6,10,109 9 7 

Rs, A, P. 

Before arriving at the 

sum shown as gross 

income in the profit 

and loss account 

there was deducted, 

from this for con- 

tingencies wee 71,229 14 10 
And for bad debts ... 13,670 1 4 


Se 





84900 0 2 
Leaving the amount 
Shown as gross in- 


come ab  ... e ws 5,25,209 9 5 


a 





The result was precisely the same as if 
this .Rs. 71,229-14-10 had been ` placed 
originally to an interest suspense account. 
As regards the balance I considered each 
account and honestly thought I was justified 
in expecting that the interest would be paid. 
Bach of the other accounts was also taken 
into consideration separately by the Auditor 
and I answered all questions and gave all 
information for which he asked, 

.  Exararr 182. 

I have dealt above with the principal 
accounts mentioned in this exhibit. I need 
not deal with the other accounts shown in 
that exhibit in detail, inasmuch as the 
figures shown in the audit papars are 
practically the same as those put forward 
by the Liquidator. 

Against every debt owing to the Bank, 
with the exception of debts to the amount 
of about. Rs, 5,000, there were held promissory- 
notes or other securities and I thought then 
and.still think, that so far as such debts were 
considered good, the Bank would have been 
justified inlaw under the Actsin showing 
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them under the Leading of “Debts considered 
good for which the Bank holds bills or other 
securities’. The Auditor and I thought, 
however, that it would be fair to show the 
sum of Rs. 6,36,280 under the heading of 
Debts considered good for which the Bank 
holds no formal security,” that being the 
amount by which the value of securities were 
short of principal and interest after deducting 
the amount provided in contingencies. 
. ‘The provision of Hs.12,94,999.15.4 insured, 
that the Bank could not lose to that extent 
and I thought there was nothing improper 
in leaving that amount under the first 
heading above referred to. It was not to 
my mind a matter of deducting that sum 
from the second heading and adding it to the 
first, but a matter of how much it would be 
fair to deduct from the first heading and 
show under the second in order to show to 
what extent payment of the debts was not. 
insured to the Bank either as being actually 
covered by security or hy provisions made 
by the Bank itself. My opinion was that 
Rs. 6,386,280 should be so shown and the 
Auditor agreed with me. The addition of 
the words “Including contingencies” on the 
liabilities side of the balance sheet was made 
by the Auditor without any suggestion from 
me and the matter being, to my mind, a 
techniéal one for the Auditor to decide, I 
did not question the addition. 

With reference to the absence ofa note 
stating that 5 lakhs of Government paper 
was lodged with the Bank of Bengal as 
security for the Bank’s guarantee of the 
Refinery Company's debt. The amount of 
the guarantee being included in “ Accept- 
ances on behalf of customers” on the 
liabilities side of the balance sheet, it 
never occurred to me that such a note was 
necessary and 1 did not even discuss the 
question with the Auditor. Had the ques- 
tion been raised, I should certainly at that 
time have expressed the opinion that no 
such note was required. 

I wish to add that the Directors took no 
part in the preparation of the balance sheet. 
They were not consulted by me either as 
to the figures to be placed therein or as 
to the way in which those figures should 
be shown nor did they endeavour to exercise 
any influence over me as to these matters, 
I told them that the balance sheet was 
correct and I believe that théy accepted it 
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relying upon the Auditor and myself for its 
accuracy. ` j 

As regards the carrying on of the business - 
of the Bank after the 30th June I repeat 
what I stated in my written statement in 
tho Magistrate’s Court. It is alleged that 
the object of keeping the Bank open was to 
get additional deposits to be used in impro- 
per ways. In fact, the total amount held by 
the Bank on current, savings Bank and fixed 
deposit accounts on the 13th November 1911, 
was less by Rs. 4,283,792 than it was on the 
30th June 1911, while between those dates 
the value of the Government paper held by 
the Bank was increased by Re. 2,006,000, 

Tug WRITTEN Statement OF S. A, Mowkn. 

I deny that I advised or influenced my 
wife to withdraw her money from the Bank. 
I have been particularly careful not to 
influenee herin the control of her separate 


property. ladhere to the statement made 
in the lower Court. I have nothing further 
to add. 


[After hearing the evidence produced aud 
hearing the Advocates for the prosecution 
andthe defence, the Hon. Mr. Justice Twomey 
summed up the case as follows: — 


CHARGE. 


Twomey, J.— Gentlemen of the Jury,—It 
is nearly eight weeks since you were empa- 
nelled for the trial of this case, which is 
perhaps as important and at the same time 
as intricate as any case in the history of the 
Chief Court. It would be difficult for me 
to speak too highly of the patience and atten- 
tion with which you have followed these 
lengthy proceedings and of the personal 
sacrifices which you have made in attending 
the Court for so many days. I feel confident 
that you now havea thorough grasp of the 
main facts of the case and the questions 
which you have to decide. Several questions 
of law have been raised on which it will be 
my duty toinstruct you, and in the course 
of summing up the evidence, I shall have to 
express my opinion, more or less strongly, on 
ihe principal questions of fact. On questions 
of law, you have no alternative but to accept 
my decision; but where the question is one 
of fact you must always remember that the 
duty of deciding it, rests with you alone. 
Though I may tell you what strikes me as 
a reasonable conclusion from the evidence on 
any particular point, yon are not bound to 
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agree with me in my opinion, but you are at 
‘perfect liberty to form your own judgment. 
I am exceedingly glad that there are several 
gentlemen on the Jury with an intimate 
knowledge of banking and accounts, men 
who are specially competent to deal with the 
difficult questions of banking practice and 
procedure that have arisen in the case. It 
relieves me of much anxiety to know that the 
decision of the case rests with men of busi- 
ness who will beable to apply ordinary 
business standards in weighing the evidence 
and the probabilities. It is also a great 
source of satisfaction to me thatthe three 
accused have been so very ably defended. 
You have been addressed for several days by 
the learned Counsel for the defence and I 
think there isno point and no argument to 
be urged in their favour which has not been 
laid before you fully and clearly. Whatever 
may be the result, of the case, I think the 
accused persons will ab any rate ba unable to 
reproach their Advocates with want of skill 
or want of zsal in their defence. 


ORIGIN OF THE PROSECUTION. 


Now, I will say a few words as to how this 
case came to be instituted. The accused, Mr. 
Mower and Mr. Clifford, were Directors and 
the accused, Mr. Strachan, was the Manager 
of the Bank of Burma, anda balance sheet 
with Directors’ report was issued over their 
signatures on the 4th August 1911 for the 
half-year ending 30th June. This balance 
sheet represented that the Bank had earned 
a large profit during the half-year and out 
of ‘this profit, it was recommended by the 
Directors that a dividend atthe rate of 7 
per cent. per annum should be paid to the 
share-holders; that is, the same rate as in the 
previous half-year and I think in the half 
year before that also. It is beyond dispute 
that the position of the Bank, according to 
this report and balance sheet, was sound 
and prosperous. The Rev, Mr. Cumming 
on reading the report and balance sheet 
thought, that the Bank must be exceedingly 
prosperous. Mr. Black, an experienced 
Banker, says that the balance sheet appeared 
to him sound and satisfactory. The balance 
Bheeb was certainly calculated to create 
public confidence in the stability of the 
Bank and to lead depositors to believe that 
their movey would be safe if they placed it 
in the Bank. Less than three months after- 
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wards the affairs of the Bank had come to 
such a pass that without assistance from 
outside, the Bank must elose its doors. 
The Directors applied to the Bank of Bengal 
for assistance, and as that Bank could not 
see its way to give the desired assistance, 
that is to say, could not accept the pro- 
posal to take over Mower & Oo.’s loans 
aggregating some 45 lakhs of rupees, the 
Bank closed on the 13th November: it was 
then clearly impossible to carry on any 
A large number of deposits were 
falling due in November and tuere was 
good reason to believe that all deposits would 
be withdrawn: a feeling of uneasiness about 
the Bank was abroad: the shares of the 
Bank were falling anda run on the Bank 
was imminent. The Manager and Directors 
realised that it would be impossible to issue 
a favourable balance sheet for the half- 
It is clear 
that the continuous fall in the value of the 
securities lodged with the Bank had a good 


' deal to do with the collapse, but the mere 


fall of securities was not sufficient by ibself 
to account for it, for the fall in securities 
was a phenomenon that affected other Banks 
also. At any rate, the striking contrast 
betwesn the prosperous outlook of the Bauk 
as represented in the balance sheet of 30:h 
June.and the report issued with the balance 
sheet and the actual state of affairs after 
guch a short interval, gave rise, after the 
closing of the Bank, to an inquiry as to the 
truth of the statements and the figures in 
the balance sheet and report and the prevent 
prosecution is the result of that inquiry. 
It is alleged by the prosecution that the 
balance sheet and Directors’ report were 
false and fraudulent to the knowledge of 
the Directors and Manager; that instead of 
making a profit, the Bank had in reality 
suffered a loss during the half-year; that if 
the truth were known about this, a run on 
the Bank would have inevitably followed 
and that the accused persons issued the 
balance sheet and kept the Bank open with 
the object of deceiving the public and con- 
cealing the true state of affairs on 380th Jane, 
rather I should say on 4th August, the date 
on which the balance sheet was issued, The 
closing of a Bank is an event that gives rise 
to all sorts of comments in the Press and 
among the public. It is now 17 months 
since the Bank of Burma closed and during 
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that time the conduct of the Directors and 
Manager, their motives and intentions, the 
policy by which they were guided, and the 
' eauses of the collapse of the Bank—all these 
matters have been the aubject of gossip in 
, elubs, hotels, and other resorts. Also, when 
a Bank fails the air is filled, with the 
lamentations of the unfortunate people who 
have lost their money and the atmospheres 
generully is not likely to be friendly or even 
fair to the management of the Bank. We 
know from the evidence in this case that 
the general attitude towards the Directors 
and Manager was one of resentment, not to 
say, hostility. This being so, the learned 
Advocates for the defence were certainly 
right in warning you tofree your minds 
from all prejudice, and I cannot too strongly 
impress tpon you the importance of doing 
so. Yon should clear your minds as far as 
you can, from anything you may have read 
in the newspapers, or heard spoken outside 
about this case. You are to deal with it in 
the light of what you have seen and heard 
in this Court and to discard everything 
else. The materials for your decision are 
the evidence that has been put before you 
and the inferences you can draw from 
that evidence, as reasonable and sensible 
men of business, It is only common 
justice to the accused that you should base 
your decision on these materials and on 
nothing elise. 


Tus OFFENCE CHARGED. 


It is perhaps hardly necessary for me to 
remind you also, that the accused are not 
on their trial for mismanaging the Bank or 
for dealing imprudently with its affairs. 
You may have formed opinions adverse to 
‘the accused on this score but however im- 
prudent their management may have been, 
that is not a matter which should influence 
your decision at all. It is not part of the 
charge that the accused mismanaged the 
affairs of the Bank. The charge against the 
accused is briefly that, by means ofa false 
balance sheet and Directors’ report and by 
keeping the Bank open asa going concern 
after it had become insolvent, they deceived 
certain specified persons and dishonestly 
induced these persons to deposit their 
money in the Bank, with the result that 
they lost their money or the greater part 
of it. Three persons are picked out from 
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the mass of deposifors because the law does 
not permis of more than three charges of 
the same kind to be tried jointly in one 
trial. Strange as it may seem, to issue a 
false balance sheet does not by itself con- 
stitute a substantive offence under the 
Indian Law. ib is an offence under sec- 
tion 74 of the Companies Act not to issue a 
balance sheet at all; the Directors are bound 
to issue a balance sheet and if they fail to 
do, so they arè liable toa fine under that 
section, but there is no specific offence of 
issuing a balance sheet, kaowing it to be false 
and fraudulent. The prosecution were, 
therefore, obliged to have recourse to that 
part of the Indian Penal Code which deals 
with cheating. Cheating is defined in sec- 
tion 415, Indian Penal Code, (reads it). 
That is the general definition of cheating, 
but you see that it includes some kinds of 
cheating that do not concern us at all in 
this ease, The whole of the latter part of 
the section, for example, has nothing to do 
with this case ab all: the part about in- 
tentionally deceiving the person and so on: 
that is not germane to this ease at all. We 
are concerned only with the kind of cheat- 
ing which is described more fully in the 
later section of the Code which makes it a 
punishable offence to cheat, and thereby | 
dishonestly induce the person decsived to 
deliver any properly to any person. The 
accused are charged with cheating in this 
way the three depositors named in the charge 
sheet. This kind of cheating, that is cheat- 
ing by dishonestly inducing the delivery 
of property, is, of course, included in the 
general definition which I have just read, 
but the law regards it as an aggravated 
form of cheating and, therefore, provides for 
it in a separate section which is section 420, 
The only part which concerns us is the first 
part, "Whoever cheats and thereby dishonest- 
ly induces the person deceived to deliver 
any property to any person, * * * ghall 
be punished” and so on (section 420). You 
will see that the elements of the offenca are, 
that the aecused has deceived some person 
and that the accused has thereby dishonestly 
induced the person deceived to deliver pro- 
perty to any person. The word “property” 
includes money and ‘the word "person" in- 
cludes a Company such. as a Bank. Thus 
the offence is committed: if the depositors 
named in the charge or any of them have 
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been deceived by the accused and have been 
dishonestly induced by the deceit to pay 
money into the Bank. But it is very neces- 
sary to explain to you that’ the word ‘‘dis- 
honestly” in this section or inthe Peoal 
Code geuerally is not used in its loose popular 
sense but is strictly defined in the Penal 
Code and I will read the definition to yoa 
(read aection 24). You see, he must do 
that with tbe intention of causing wrongful 
gain to one person and loss to another person. 
Then the words “wrongful gain" and 
"wrongfal loss" also.have a technical mean- 
ing as used in the Penal Code (read sec- 
tion 23). 
defined in the Penal Code, bat there can 
be no doubt, I think, that it applies to' such 
a case as the issue of a false balance sheet 
to the public and that a Bank which obtains 
money in that way is not legally entitled to 
it. If the Bank obtained money by issuing 
a false balance sheet, then that gain would 
be wrongful gain. But you will observe 
that in the definition of ‘dishonestly” the 
intention of the doer is an essential ingredi- 
ent. A man’s act may caase wrongful gain 
or wrongful loss but it does not necessarily 
follow that he is dishonest if ib was not his 
intention to cause the wrongful gain or 
wrongful loss: so that, in a case of this 
kind, you have to determine whether the 
accused had the dishonest intention that the 
law expressly requires. Now, a man’s in- 
tention is something hidden in his mind and 
the only way to discover the nature of his 
intention is to observe bis externalacts, words 
and conduct. You have not only to look at 
what be did and said but you have to con- 
sider also what must have appeared to him 
at ‘the time to be the natural consequence of 
what he said and.did. From these observa- 
tions:and considerations, you can determine by 
inference what was his intention in saying 
or doing it, fora manis presumed by law 
to intend the natural and ordinary conse- 
uenaes of his acts. Thus, take the case 
eged by the prosecution against these 
sed—the case of a Bank weighed dowa 
large amount of debb which there is 
r no prospect of realising. The 
and the Manager in these circum- 
ceal the true state of affairs by 
e balance sheet representing the 
in a sound and flourishing 
they keep the Bank open 
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and continue to invite and receive deposits 
for over three months, just as if everything 
was in order, and in consequence of this 
action of the Directors and the Manager, 
members of the publie deposit money, all 
of which they lose by the failure of the 
Bank soon afterwards. If such were the 
circamstances—I[ am, of course, only now 
putting the prosecution case in a purely 
hypothetical form—it would be right to 
presume that the Directors and Manager 
intended to cause wrongful lossto depositors 
and wrongful gain to themselves, which loss 
and gain resulted as the natural consequence 
of their acts. It matters not what the 
motive was. Motive and intention are two 
different things. In the hypothetical case 
which I have just put to you, the 
motive might be to enable the Bank 
to prevent the collapse of a number of 
commercial ventures . in the success of 
which the Bank or the Direetors of the 
Bank were more or less directly interested. 
There would be nothing necessarily im- 
proper in such a motive but if wrongful 
gain or wrongful loss is intentionally caused, 
it matters not what the motive was. The 
motive does not affect the criminality of the 
act or series.of acts concerned. It, therefore, 
comes tothis. You cannot find the accused 
guilty of cheating as charged unless you are 
satisfied that the balance sheet was in fact 
false to the knowledge of the accused ; that 


‘the natural result of publishing this balance 


sheet and keeping the Bank open was the 
payment of money ints the Bank by 
depositors and thatin the eireumstances of 
the case the depositora would, as a natural 
eonsequence, lose their money or part of 
their money. You wil remember that I 
altered the charge by adding certain words 
“intentionally keeping the Bank open as a 
going concern after it had caased to be 
solvent. " The reason for this addition is 
that the publication of the balance sheet 
alone did not complete the inducement to 
depositors. Even if the balance shect were 


‘false, there could be no cheating unless the 


Bank was kept open afterwards. The 
balance sheet was published in Angust 1911 
but the last of the three payments did not 
oceur until the 9th November. The balance 
sheet, therefore, was before the publie 
throughout the intervaning period and the 
feeling of security engendered by the balance 
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sheet and Directors’ report was operative 
up to the time of the last of the three 
deposits in November. During all this time, 
the Bank keptits doors open for the receipt 
of deposits, among other things. If the 
purpose of issuing that balance sheet was 
to deceive the public as contended by the 
prosecution, the action of the management in 
keeping the Bank open was a necessary factor 
in the execution of that purpose. In other 
words it may be said according to the pro- 
secution that the Bank was kept open in 
pursuance of a design of which the first overt 
act was the issue of a false and deceitfal 
balance sheet. 


MEANING AND Purpose oF BALANCE SHEETS, 


Now, the Bank was a Company incorporated 
under the Indian Companies Act and limited 
by shares, The Act prescribed the form of 
balance sheet of which you have copies. It 
is laid down in the Act that the balance sheet 
is to contain a summary of the property and 
liabilities of the Company, arranged under the 
heads appearing in that form or as near thereto 
as circumstances admit. The Act requires a 
balance sheet to be published yearly but in 
the Articles of Association framed for this 
Bank under the Act, it is further provided 
that a balance sheet shall be published half- 
yearly and you may take it that the provi- 
sions of the Companies Act regarding balance 
sheets apply fully to this balance sheet of the 
30th June 1911. I should tell you that the 
provisions about issuing balance sheets are 
contained in the part of the Act which relates 
to the “Protection of Members", that is, 
share-holders. The balance sheet is intended 
by law to be a correct summary of the Com- 
panies’ financial position so that all who have 
relations with the Company may have means 
of knowing how the Company stands finan- 
cially and whether it is 'safeto deal with it. 
J should also point out that a Bank balance 
sheet is not necessarily a true balance sheet 
merely because it sets forth correctly the 
totals of the different accounts in the Bank, 
It would be no safeguard to the public unless 
it showed with reasonable fidelity the true 
state of affairs in general terms. Thus, if 
credit were taken in the books for assets 
which did not exist, or if the assets were 
grossly overstated in the books and transfer- 
red with arithmetical correctness to the 
balance sheet with the effect of inflating the 
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assets by large fictitious sums, then the 
balance sheet would be a false balance sheet, 
though it might be in perfect agreement with 
the books of the Bank. 

You have seen many balance sheets in the 
course of this case and it is evident from 
these that the prescribed form is not strictly 
followed in practice—there are wide depar- 
tures from it,—for example, the assets side 
of the prescribed form has a heading 

Doubtfuland bad debts.” But though prob- 
ably every Bank has some doubiful or bad 
debts included amongst its assets, you will 
search for them in vain in the balance sheets. 
They are there but only in a veiled form 
being included among the debts considered 
good. We have theopinion of several expert 
accountants that this course is unobjection- 
able but with this important proviso w2z., 
that the bad and doubtful debts are fully 
reserved against on the Hability side of the 
account. That proviso is essential; fur ex- 
ample, the Bank of Burma admittedly had 
some Rs. 2,94,000 doubtful or bad debts 
which they showed among the good debts on 
the asset side but on the liability side they 
included a secret reserve or contingent fand 
for about the same amount—I believe it 18 a 
few hundred rupees more than the actual 
amount of the bad or donbtful debts. No 
dishonesty whatever can be imputed to them 
for reckoning these doubtfulor bad debts as 
good assets as they reserved against. them 
ou the liability side. In doing this they 
were merely acting according to the recog- 
nised practice of Bankers and Auditors all 
over India. But if the doubtful or bad debts 
are not reserved against on the liability side, 
then the Bank is bound to show them speci- 
fically as doubtful or bad debts on the asset 
side, and if there is a special reserve fund for 
doubtful or bad debts on the liability side— 
but this reserve is not sufficient to cover the 
whole of the debts known to ba doubtful or 
bad, then the differences, that is, the excess o 
doubtful or bad debts, must be disclosed e 
pressly as doubtful or bad debts on the as 
side. This appears to be common. sense 
we have Mr. Meugen's authority for j 
his opinion agrees with the other exp 
countants who appear as witnesses 
case. 

In the preseribed form of b 
you will see that the prim 
debts on the assets side is e 
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which are considered good" and “Debts which 
are doubtful or bad:" that is the main line of 
division. Then ‘‘the debts considered good” 
are sub-divided in heading 6, “For which 
the Company holds bills or other securities" 
and 7, “For which the Company holds no 
security.” There has been some doubt as to 
which of the good debts should go under 
heading 6 and which of them under heading 
7. Heading 6 seems wide enough to cover 
any kind of seeurity. Even the sole pro- 
missory-note of a debtor is a security though 
it may bea security of a very attenuated 
kind, "The Act does not distinguish between 
high class security and security which may 
be called merely nominal security. More- 
over, it might be permissible to include under 
the first head a debt for which security is 
held, however much the security may have 
depreciated. for the debt will still be a debt 
for which the Company holds bills or other 
securities, that is to say, the depresiated se- 
curity is still available for the whole debt 
although the security when realised may not 
yield-anything like the amount of the debt. 
But if itis stilla good debt—that is the 
main point—then it could properly remain 
under head 6. In short, whatever the views 
of auditors on this subject may have been, the 
Act does not require that the good debts enter- 
ed under heading 6 should be good debts which 
are fully secured, Mr. Holdsworth and, I 
think, Mr. Tanner construed the heading in 
this way. They thought, the debts to be 


placed under heading 6 should only be debts. 
which are fully secured; but I think they are. 


wrong. It may be that the legisla. 
ture , intended that only debts which 
are fully secured should be put under 


heading 6, but we cannot consider what the 
intention of the Legislature may have been 
except in so far as the intention is expressed 
in the words of the enactment. We. must 
look at the actual words, and in this sase I 
think the plain meaning is, that any debt for 
which there is security may go under head. 


ing 6 and not merely fully secured debts.’ 


You will see, gentlemen, that, in my opinion, 
“ab any rate, there was no obligation under the 


Companies Act to show the good debts fully ^ 


secured separately from those which are not 
fully secured. But from Mr. Allen’s and 
Mr.  Meugen's evidence, it appears that 
Auditors generally have decided for them- 
selves that the classification of good debts in 
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sub-divisions 6 and 7 of the prescribed balance 
sheet is misleading and, therefore, a practice 
has grown up among Auditors in India of 
showing under heading 6 only fully secured 
debts or the fully secured portions of parti- 
ally secured debts. This has been the usual 
practice of Bankers and Auditors for some 
time and it appears as a matter of fact, from 
the Manager, Mr. Strachan’s written state- 
ment in this case and from the Auditor Mr. 
Allen’s evidence about the balance sheet of 
30th of June, that they distributed what they 
treated as good debts between headings 6 and 
7 on these lines, that is to say, they put those 
parts of the debts which they considered 
secured under heading 6 and those parts 
which they considered unsecured under head- 
ing 7. But it is obvious, gentlemen, that 
we could not hold the Manager and Auditor 
blameworthy if we find that some of the 
debts under heading 6 are, as a matter of,fact, 
not fully secured and should under their 
scheme have gone under heading 7. So 
long asthe whole ofthe debts are good 
debts and so long as some security is held for 
the debts nnder heading 6, there would be no 
reason to find fault. You may think that 
the safeguard afforded by the publication: of 
a balance sheet will be much weakened if a 
Bank is at liberty to put under heading 6 a 
debt for which it holds any security, even a 
promissory-note of a debtor, or however 
much the security may have depreciated. 
Bat, as a matter of fact, the really important 
safeguard is notin the sub-division of good 
debts into secured and unsecured but lies in 
the main olassification of debts into good 
debts and debts which ara doubtful or bad. 


` If a debt is really a good debt, it matters not 


to the Bank orto the public whether the 
certainty or practical sertainty of recovering 
16 depends upon the fact that spacific security 
is held sufficient to recover the full amount of 
the debt or whether, as often may be the 
case, the certainty of recovery depends upon 
the high financial standing of the borrower. 
Of course, if the debt is classed as a good 
debt becauss actual securities are held of a 
value equal to the full amount of the deb‘, 
and if these securities afterwards depreciate 
or cease to be available, then it becomes a 
question not of transferring the unsecured 
portion from headiugs 6 to 7, bat of transfer. 
ring it from heading 6 to heading 8 “Doubt. 
ful and bad dehts". It behoves the manage. 
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ment of the Bank in each case of that kind to 
consider whether they have sufficient reason 
to consider it as a good debt any longer, hav- 
ing regard to the depreciation or extinction 
of the security. That appears to be the crux 
of the whole matter. I am not going to lay 
down 2 definition of a good debt in the 
abstract, it is not a term of law: it is a 
business term and it is for you as men of 
business to apply what you regard as the 
proper business term and it is for you as 
men of business toapply what you regard as 
the proper business standard, in deciding on 
the evidence before you, whether any parti- 
eglar debt is good or not. lfa debtis not 
good, it follows that it is either doubtful or 
bad and here you will bear in mind that the 
question whether a particular debt should on 
its merits be classed as good or not, would 
often be & matter upon which opinions might 
honestly differ. Where there is room for 
such an honest difference of opinion, no Bank 
official could be blamed for taking the more 
favourable rather than theless favourable 
view. It lies upon the prosecution when 
they say a debt is doubtful or bad to prove ib 
strictly to your satisfaction and if you think, 
after considering all the circumstances, that 
there is still room for an hunest difference of 
opinion as to the classification of any 
particular debt, you should take the more 
favourable viewrather than the less favourable. 
But I need hardly say there are cases 
also in which there is no room for any 
such difference of apinion: cases in which no 
reasonable man could honestly hesitate to 
class a debt as other than doubtful or bad. 
Now gentlemen, in what respeats is it con- 


tended by the prosecution that this balanca ` 


sheet is false and misleading? We have 
spent a good many hours in hearing opinions 
and arguments about the omission of a note 
in the balance sheet about the pledge of 5 
lakhs of the Government paper to the Bank 
of Bengal and about the way in which the 
contingent fund of Rs. 2,94,000 has been 
manipulated. I usé the word "Manipulated" 
here in no bad or sinister sense. As to the 
question of Government paper, [ think, the 
general effect of the evidence is that while it 
would have been better to mention the matter 
prominently in the balance sheet, yet there 
was no positive obligation on the Bank to 
show it and we have good authority for say- 
ing that it may not have even occurred to 
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the Manager or Auditor that an express 
diselosure of the fact of this pledge was called 
for. I will not weary you by recalling in 
detail what each of the expert witnesses has 
said on this topic, The whole of the evidenca 
has been printed aud isin your hands. I 
think I have stated generally the effect of 
the expert evidence on this point. It appears- 
that whatever the man in the street may 
have thought, at any rate a man versed in 
accounts would not think that the whole-cf 
the 15 lakha of Government paper on the 
assets side were free from liability, seeing 
that there were nearly 5 lakhs on the other 
side of the balance sheet which are noted as 
"Secured per contra," In my opinion, the worst 
that can be said of this matter is that if the 
balance sheet were otherwise false and deceit-. 
ful, the omission of a note about the pledge of 
Government paper would to some extent tend 
to assist the fraud which was contemplated. 
On the other hand, if the balance sheét is 
otherwise true and honest, then the omission 
of the note about the Government paper has 
no sinister significance whatever. Then Mr. 
Holdsworth laid great stress upon the 
method adopted by the Rank in dealing with 
the contingency fund or secret reserve for 
doubtful and bad debts which amounted to © 
Rs. 2,94,000 and is ineluded in the item of 
118 lakhs on the liability side. His opinion 
was that the amount of the doubtful and bad 
debts for which the contingency fund was 
reserved should have been shown under head 
7 and not under head 6 on the asset side. 


. Now, in this balanee sheet the amount of the 


doubtfnl and bad debts is included in the 
heading corresponding to numbar 6, that is, 
116 lakhs odd. The effect of this, according 
to Mr. Holdsworth, is to make the balance 
sheet more attractive by reducing the figure 
of unsecured debt from Rs. 9,836,000 odd to 
Rs. 06,326,000 odd aad correspondingly in- 
creasing the figure of secured debts from 113 
lakhs odd to 116 lakas odd. This opinion of 
Mr. Holdsworth is, no doubt, based to ‘some 
extent on his assumption that heading 6 
“Dabts considered good for which the Gom- 
pany holds bills and other securities" can 
lawfally include nothing bat fally secured 
debts but this assumption, I have already 
held, is lerroneous. I think, gentlemen, in 
view of the evidence of other expert Bankers 
and Accountants, we have no alternative but to 
reject Mr. Hold:sworth's opinion on ‘this 
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point. It appears that having provided. 
Rs.  2,94,000 for bad debts in the 
secret reserva, no exception cau be taken 
to the way in which those debts were 
shown on the assets side. Mr. Meugens gave 
us hisopinion that according to the strict 
reading of the prescribed headings 6 and 7, 
the Bank would be justified in showing the 
whole of their debts under heading 6 and 
nothing under 7, always assuming that they 
had some security for all the debts and that 
all the debts could honestly be considered 
good debts with the exception of Rs. 2,94,000 
which was specifically provided against. I 
have given this my most careful consideration 
and I have come to the conclusion that Mr. 
Meugens' opinion on this point is correct. 

So that now, we have come to close quarters 
with the fundamental issue in the ease, and 
that 18, whether the balance sheet is false in 
taking credit as good assets for a large amount 
of debts which could not honestly be consider- 
ed as good dsbts and in crediting to profit 
and loss and treating as earned income 
divisible as profit, a large amount of interest 
on these doubtful and bad debts on which 
interest was unpaid and which there was no 
reasonable prospect of recovering. 


Before I go any further, I think, I had better 
‘comment on the protest which was made by 
the learned Counsel for the defence to the 
effect that we have no right to deal with the 
question whether the principal of these debts 
was good or not. The learned Counsel for 
the defence contends that the prosecution has 
. all along impugned the balance sheet only on 
the grounds that unearned interest was 
dishonestly put to profit and loss, that the 
contingency fund of Rs 4,94,000 was 
dishonestly dealt with . and that the. omission 
of a note about the 5 lakhs of Government 
paper was dishonest. They say that to 
impugm the action of the Bank in treating 
the principal of the debts good assets, is to 
introduce fresh matter of which the accused 
had no notice and which they: were not 
prepared to meet. I confess that these 
arguments took me by surprise and I think 
they lack substance and reality. It is true 
that a good deal -of time has been consumed 
in hearing evidence and arguments about the 
contingency fund, Hs. 2,94,000 and the 5 
. lakhs of Government paper, matters which, 
as it now appears, are of comparatively 
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minor importanca. But whathas bean the 
essence of the charge against these acsused 
from the outset P Has it uot been that they 
dishonestly declared a large profit and distri- 
buted handsome dividends when there was 
in reality no profit at all but a serious 
loss? What does that mean if it does not 
meán that they reckoned as good assets a 
large mass of doubtful and bad debts ? How 
can ib be supposed that the only question 
raised by the prosecution with regard to the 
debte isthat the Bauk showed as secured 
what they should have shown as unsecured? 
If a debt is really good, it is a matter of small 
consequences to inclade it in one sab-division 
of good debts rather than in the other 
sub-division of good debts. The main thing 
about ib is that itis a gooldsbt, whether it 
is good by reason of the security held or by 
reason of the unquestionable capacity of the 
debtor, apart from any speoifie secarity. The 
expert witnesses have been questioned not 
only as to the necessity of putting interest on 
doubtful or bad debts, to an interest suspense 
account bat they have also been questioned 
as to the necessity of making spacial reserve 
provision against the principal of such debts 
and as to the nesessity of showing them 
expressly as doubtful or bad debts if no such 
provision is made. It has never been 


suggested by the prosecution that a debt 


which is merely unsecared must necessarily 
for that reason alone, be treated as a doubtful 
or bad debt to be provided against, as regards 
the prinoipal in a special reserve fund and as 
regards the interest in a 83182ense account. 
What the prosecution have contended all 
along is that we have here a large mass 
of unsecured debis which having regard to the 
cireamstances of the debtors as disclosed 
in the oral and documentary evidencs, could 
not honestly be treated as good and should, 
therefore, have been reckoned as doubtful 
or bad, that it was wrong and dishonest to 
show a large profit on the strength of such 
debts and that itreally amounted to paying 
profits out of the monies of the depositors, It 
is} for you to say whether the prosecution 
have established these contentions to your 
satisfaction. 


Mr. Holdsworth prepared a tentative 
balance sheet, Exhibits 39 and 39 (a), showing 
the position of the Bank on 30th June 
according to his view. In that balance sheet 
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he did not divide the debts into those con- 
sidered good and those which are doubtful or 
bad. He divided them only into secured 
debts and unsecured debts. But though he 
did not divide the unsecured debts in his 
balance sheet into good ‘debts and doubtful 
or bad, it is our duty to consider this matter 
ag an essential part of the case and to decide 
it according to the materials at our, disposal. 

The prosecution, ib should be noted, have 
not contended that any debts should be 
shown specifically as doubtful or bad in the 
balance sheet if they are reserved against on 
the opposite side. The contention is that a 
large amount of doubtful or bad debts which 
is-nowhere reserved against has been included 
among the good debts. 


I would also say thabit does not lie on 
the prosecution to show that a debt is 
absolutely bad. It is sufficient for the 
. purposes of this case if ib cau be shown that 
a debt is so seriously doubtful that it could 
not honestly be treated as a good debt, that 
is, without at the same time providing for 
it ina special reserve or otherwise, ou the 
liability side of the account. 


I will now ask you, gentlemen, to refer to 
the detailed statistics about loans and interest 
which have been submitted by the prosecu- 
tion. They are contained in Exhibits 18 (a) 
and 18 (b). Will you kindly refer to these and 
Exhibits 13 (a), (bb) and (c) and Exhibit 13 
(dd)? These exhibits give in tabular form the 
result of Mr. Holdsworth’s examination of 
the accounts of the Bankas it stood on the 
30th June. It has been shown that Exhibit 
18 (a) is not entirely free from inaccuracies 
but the mistakes in it, such as they are, have 
been brought to your notice and corrected, 
The defence have prepared a similar state- 
ment, Exhibit LL, which gives practically 
the same figures as are contained in 
Mr. Holdsworth's statement except that 
‘a value is given to certain .shares which 
Mr. Holdsworth treated as valueless, but in 
all other respects L think the figures and 
information given in Exhibit 18 (a) have been 
adopted inthe preparation of defence state- 
ment, Exhibit LL. I think you will agree 
with me that the errors which were brought 
to light in Exhibit 18 (o) are not errors ofany 
serious consequence, that is to say, they do 
not materially affect the inferences to be 
drawn from the printed statements. Mr, 
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Giles went so far as to say that this state- 
ment of loans and overdrafts is not admissible 
in evidence because it is not a correct 
abstract and because it is not made up from 
the books of the Bank. I admitted the state- 
ment in evidence and you mast assumo, I 
admitted it rightly. Mr. Holdworth’s 
evidence shows that besides comparing it 
with Exhibit 18, which was the original state~ 
ment presented in the Magistrate’s Court, he 
also checked it with the audit papers . and 


A 


security register as regards the security. 


It is not disputed that it shows the amounts 
of the debts correctly. In the important 
case of Mower & Co.'s debt, the nature and 
number of shares shown in Hxhibit 18 (a) 
correspond with the information, given to the 
Official Liquidator, Mr. Holdsworth, by Messrs. 
Mower & Oo., in Exhibit 92 (a); and Messrs. 
Mower & Co.'s account is the most important 
account of all. Exhibit 18 (a) is open to 
criticism on the ground that 15 does not show 
some securities which Mr. Holdsworth 
considered as valueless—-promissory-notes of 
debtors and joint promissory-notesin a few 
cases, the personal guarantee of Mower & Co. 
in the case of Attia, and one or twa other 
securities to which Mr, Holdsworth found 
that he was unable to assign any definite 
value. 
he had putin every kind of security even 
those he thought worthless; but we know by 
now what those securities are and we are in 
a position to consider all these securities along 
with those shownin Exhibit18 (a). As regards 
the mistakes which were brought to notice in 
Exhibit 18(a), I am not surprised to find that 
mistakes have been made. Evenin Hxhibit 
LL for the defence, it was necessary for Mr. 
Allen to go into the witness-box and explain 
some mistakes which he madeand I think 
the mistakes in Exhibit 18 (a), such as they 
were, bona fide mistakes and have been put 
right. The work of compilation was diffieult 
and intricate and it would be surprising if 
the result was free from errors. Mr. Holds- 
worth ‘seems tome to have performed his task, 
on the whole, with care and skill. He was 
under our observation in the witness-box for 
a number of days and it appears to me he 
acquitted himself creditably. We may not 
accept all the opinions that he expressed but 
I think there can be little doubt that he 
held those opinions in good faith. As to the 
facts and figures about which he gave evi- 


I think it would have been batter if . 
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dence, I think you may rely upon him as a 
trustworthy witness, but it is for you, 
gentlemen, to form your opinion on that 
point. You will remember that he was a 
stranger to the Directors-and Manager; he 
“ had no previous business with them or with 
the Bank before he undertook the work of 
Liquidator. He seems, therefore, to have 
approached that task with an independent 
mind. Ithas been urged against him that 
he afterwards adopted a partisan attitude 
and that he neglected to consult the Directors 
and Manager of the Bank as freely as he 
might have done in order to obtain explana- 
tions of facts which he thought suspicious. 
Itis also urged that in his joint report with 
Mr. Ferguson and in his affidavit to the Civil 
Court, he gave the results of his investigation 
in a way which was prejadisial to the 
accused: that he omitted to mention facts 
which told in their favour especially as 
regards the contingency fund and as regards 
Mr. Mower's absence in Rangoon for some 
months before the day he signed the balance 
sheet. The Liquidators’ joint report is not 
in evidence. So I need not referto it. As 
regards the affidavit to tbe Oivil Court 
that is id your hands, I think it 
must certainly be said, that itis a brief for 
the prosecution and gives the Court little 
or no information on matters which the 
Court ought to know with regard to the 
defence. But Mr. Holdsworth may well 
have expecied that the Directors and Man- 
ager would have an opportunity of replying 
to the affidavit. As a matter of fact, it 
appears that thedefence was not gone into 
in the Civil Court; but that apparently was 
not the fault of Mr. Holdsworth. On matters 
of opinion, as I have said, 1 mean opinion 
on questions of accounts and audits, you must 
compare Mr, Holdsworth’s evidence with the 
evidence given by other experts, some of whom 
' are men of greater weight and experience than 
Mr. Holdsworth. They do not agree with Mr. 
Holdsworth's positive views .about the 5 
lakhs of Government paper and about the 
contingency fund. His opinion that the 
balance sheet is false was formed abtan early 
atage of the investigation aud itis based 
partly at any rate on assumptions, which are 
shown to be doubtful, if not erroneous, I 


mean the assumptions that the omission of' 


the note about the 5 lakhs was necessarily 
dishonest or that the good debts are required 
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by law to be divided into fully secured and 
unsecured aud that the bad and doubtful 
debts reserved against in the contingency fund 
Should have bean included under head 7 aud 
not under head 6. His views on all these 
points have been examined and i+ is found 
that they do not hold water and those views 
of his may well have prevented him from 
looking too curiously into facts which might 
tell in favour of the accused and may have 
led him to adopt too suspicious an attitude 
from the beginning. Bat as I have said 
before, as regards the facis and figures brought 
to light by his investigation of the accounts 
and correspondence of the Bank, you have to 
decide whether he hasset ont the results of 
his investigation fairly and correctly before 
you in the printed statements and in his evi- 
dence. My own view is that he has done so 
to the best of his ability. If hehas extenuat- 
ed nothing, he does not appear to me to 
have set down aught in malice, 


ALLEGSD EAD DEBTS. 


Now, gentlemen, it cannot be contended 
and the prosecution have never contended 
that the whole of the debts shown as un- 
secured in Exhibits 18 (a) and 18 (b) ought 
to have been taken as doubtful or bad debts 
in the balance sheet. Exhibit 18 (a) must 
be read with Exhibit 18 (b). Inthe former 
credit is given only for the quoted security 
but Exhibit 18(b)showsthe unsecured balances 
of the various debts, after giving credit 
not only for the quoted sesurities but also 
for the unquoted shares except Moola Oils 
and Irrawaddy Petroleums. The total 
deficit of security as shown in Exhibit 18 (b) 
is Hs, 33,023,000 odd and it includes a 
number of minor debts which Mr. Holdsworth 
regarded as good deb:s and which there is 
no sufficient reason to classify as otherwise 
though they are not fally secured. Yoa 
may put a mark (i against them. These 
are the unsecured portions of the debts of 
Bartlett and Bartlett, Halliday, Hicks, Ko 
Maung Gyi, Minnit, Mandalay Trading 
Company, Solomoa, Smith, Browning and 
Browning, ©. Clifford, Swales and Pullar. 
lam at present dealing with the smaller 
debts. You must add to these the debt of 
Fraser and Stephen, which though ib was 
taken as doubtful by Mr. Allen, has since 
basa paid up in fall The total of these 
unsecured minor debts according to Mr, 
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Holdsworth is about half a lakh. Then the 
total of Rs. 33,53,000 also includes səmə 
Hs. 2,94,090 reskoned as deubtfal oz bad at 
the audit—these are the debts of Caunter 
Gorse and Rajh, Michael, Gorse, Maander, 
N. T. L. S. P. Carppen Chetty, D. Rajh, J. 
Reid, I. Rajh, Stathacopoulos, P. Teshan aud 
against these doubtful and bad debts, there 
was as you know a sufficient secret reserve 
in the balance sheet. Well, if you deduct 
the amount of the secrat reserve and the 
half lakh of minor good debts from the total 
of Exhibit 18 (6) there remains about 30 
-lakhs in round figures. This figure of 30 
lakhs, however, includes the Rangoon Oil 
Company's debt of Rs. 7,90,000 odd and I 
think I had batter deal with that debt before 
going any further. Mr. Holdsworth told 
us that he treated it as a good debt thoagh 
he thought the security for it was worthless. 
He treated the interest on this debt as 
having been actually paid. Well, it is a 
matter of comparatively little importance 
whether there is security fora debt or not, 
if it is a good debt, I have already explained 
this point fully. Ft is, therefore, a work of 
supererrogation to examine the question of 
security for the Rangoon Oil Company's 
debt. Butl may say that after giving the 
matter the best consideration I could, L have 
come to the conclusion that the lien * given to 
- the Bank by the Rangoon 

... " Exhibit 20. Oil Company Directors 
ol the 8th July 1911 constituted a valid 
charge notwithstanding the covenant in clause 
37 (h) of the Trust Deed of the British 
Burma Petroleum Company. The Rangoon 
Oil Company was nob & party of that Trust 
Deed and the covenant eould not bind them 
in any way. It is true that the lien being a 
hypothecation of moveable property, was 
liable to be defeated by a subsequent 
incumbrancer who obtained possession. This 
pre-supposes that the Rangoon Oil Company 
would commit fraud by giving a subsequent 
lien, which, as a matter of fact, they did not 
do. You may think that the men who in 
their capacity as Directors of the British 
Burma Petroleum Company made the 
covenant with the Trustees for debenture- 
holders were guilty ofsharp practice after- 
wards in giving the lien to the Bank in their 
‘capacity as Directors of the Rangoon Oil 
Company. But, it there was sharp practice, 
it was sharp practice with which we have 


INDIAN CASES. 


(1914 


nothing to do in this ease. It is clear enough , 
that the British Barmi Petroleum Company 

regarded the lienas a valid lieo, aud that 

they had to exercise pressure on the Bank in 

November in order £o procare the surrender 

of the lien by undertaking on their part to re- 

pay the money due by the Rangoon Oil Com- 
pany to the Bank. So, if from the figure of 30 
lakhs you deduct tha Rangoon Oil Company’s 

deb; R3. 7,990,000 there is a residam of about 

22 lakhs which according to the prosecatiou, 
the Bank had no right to include among the 
good debis in the balance sheet. 


This sum of 22 lakhs odd is made up 
principally of five large items aggregating 
Rs. 19,81,500. The figures are as follows: — 





Rs. Ae P 
Attia... sae 3,62,500 0 0 
Mower & Co. „a 7,52,700 0 0 
Mount Pima 1,38,300 0 0 
Aung Ban 1,007,200 0 0 
Bangoon Refinery ‘Co. 5,60,800 0 90 
The total of these five large 
debts, I a nes will find to 
be 4 . 19,81,500 0 O 








Then there are 11 smaller items which it 
is necessary to refer to and which you may 
gall deficiencies on smaller debts: — 








Rs. A. P 

Major Meagher .. 880000 0 O0 
Britto = si 1,200 0 0 
W. H. Olifford ; sê 1,500 0 0 
Cotterell ped » 59,900 0 0 
Moberley 82,900 0 0 
Murray ves 4600 0 O0 
Peters s „e 11700 0 O0 
Sevastopolo idi n 5,600 0 O0 
Tsounas 4,500 0 0 
A. Stephen ss ,. 61,806 0 0 
Buckingham n ise 2,400 0 O0 
The total amounts to 2/4700 0 0 








But you should straightway strike ont Pa 


Marray’s unsecured debt of' Rs. 4,600,. 
because his debt was shown at a later stage 
of the trial to be, though unsecured, a good 
debt. It is ‘admitted to be so by the 
prosecution. Well, excluding Murray, the 
total of these minor debts is Rs. 2,790,100, 
making when added to the five large items, a 
sum of about 22 lakhs which according to 
the prosecution should have been shown as 
doubtful or bad, I will deal first with the 
five larger debts amounting to Rs. 19,281,500 
The materials you have for deciding whethe. 


1 
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&ny particular debt is & doubtful or bad debt 
are various. You should have, of course, to take 
into account the actual value of the debtor's 
security on the 30th June and the proportion 
. that the value of this security bore to the 
amount of the whole debt. Insome cases, 
but not in all, you have information as to the 
length of time for which the debt has been 
outstanding and the length of time during 
which the interest on the debt remained unpaid 
and there is evidence as to what payments, if 
any, have been made to each account. 
Part of the evidence is contained in Exhibit 
13 (a) and the connected exhibits and there 
is also a good deal of evidence in Mr. 
Holdsworth’s deposition as to the various 
accounts. Then you have to consider 
whether the debtor was good to fill up the 
deficiency of the security and if not whether 
it can be said that his financial standing 
was such that further security could reason- 
ably be dispensed with. It seems to me that 
a debt to be a good debt should be recover- 
able or realisable within a reasonable time; 
but that, of course, is for you to decide 
yourselves. What isa reasonable time will 
vary with the circumstances of each case. 
These are matters entirely for you to deter- 
mine on the evidence, whetherthe debts or any 
considerable portion of them alleged by the 
prosecution to be doubtful or bad, 
really doubtful or bad to the 
knowledge of the accused on the Ist of 
August 1911 when they signed the balance 
sheet. As I said before, itis not necessary 
for the prosecution to prove that the debt is 
absolutely bad. It is sufficient to show that 
it is seriously doubtful, but I should add 
that it is not sufficient for the prosecution to 
throw a vague suspicion ona debt, It is 
not sufficient for them to "hint a faalt” aud 
_leave us to presume that the debt is doubtful. 
You must remember that there should be 
really serious ground for classifying a 
debt as doubtful, for one to go the length of 
reserving against it and putting the interest on 
ib to an interest suspense account, and it is 
only where the prosecution have established 
the existence of such reasons to your satis- 
faction, that you should treat a debt as 
doubtful. In the case of each debt that I 
will now deal with, I will try to draw your 
-attention to the chief considerations relied 


on by the prosecution for holding that it ig ` 
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a doubtful debt, leaving you in each case 
to decide whether the evidence as to its 
doubtfalness is really sufficient. It is in bhis 
matter that your business exposrienca aud 
knowledge of the world will be of the greatest 
use to you, 


Arrra’s DEBT. 


First, there is the debt of Attia, 
Rs. 3,62,500, that is the unsecured portion 
of the debt on the 30th of June. The total 
of his debts as shown in Exhibits 18 (o) 
and 18 (b) is Rs. 10,48,642. Deficiency in 
quoted security was Rs. 8,03,752 but if the 
unquoted shares bə taken at full nominal 
value, then the deficiency in Attia’s account 
is still over 34 lakhs. [t has been urged 
that the prosecution is bound to prove 
that the unquoted securities were worth no 
more than their par value, z. 2., the proseca- 
tion should have shown that they were not 
worth more than the full nominal value. 
As to this, gentlemen, I think, we may safely 
assume that the Auditor who took them at 
par value did not undervalue them. I 
think that it is a legitimate assumption. 
Moreover, it appears to me that the Auditor 
looked askance at these unquoted shares. 
His letter of Ist August shows this (Exhibit 
80). He mentions that the seourity consists 
largely of unquoted shares: This was one of 
the points which caused him uneasiness, I 
think we are safe in assuming that these 
unquoted shares, if they were worth their full 
nominal value, certainly were not worth 
more onthe 30th of June, and their full 
nominal value has been given to them in 
Exhibit 18 (a), leaving as I said in the case 
of Attia’s account an unsecured balance of 
3i lakhs. This balance was recognised at — 
the time of the audit to be unsecured and it 
also appears thatthe Auditor thought it, not 
only unsecured but doubtful because he wrote 
the word “doubtful,” at first and then 
crossed it out on Mr. Strachan’s assurance 
that Attia was all right. You should refer 
to Mr. Strachan’s written statement and 
Mr. Allen’s evidence about Attia’s financial 
standing in Rangoon at the time. This is 
what the accused Mr. Strachan says about 
Attia: (read his written statement re Attia), 
Mr. Allen was justified in accepting the 
Bank Manager’s opinion as to the financial 
position of a debtor of the Bank. Bat 
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though be accepted this opinion, he still 
seems to have entertained some serious mis- 
givings about Attia’s debt, for this 34 
lakhs, the unsecured portion of Attia’s debt, 
is the principal item in the Rs. 6,860,002 
which was taken as unsecured atthe audit 
and you will remember that in his letter of 
the lst of August, written three days after he 
signed the balance sheet, he wrote to the 
Directors and recommended that the interest 
on most of the unsecured loans, z.e., the 
interest on most of the Hs. 6,856,000 should 
go to au interest suspense . account, if 
credited at all, and should nob be taken as 
profit. Does not that mean that Mr. Allen 
thought Attia’s debt to be donbtfulin spite 
of Mr. Strachan’s assurance? Mr. Meugens 
told us, if you consider it necessary to put 
the interest on a debt to interest suspense 
account, tkat pre-supposes that the debt is a 
doubtful debt. So that Mr. Allen apparently 
when he wrote that letter of August lat, 
still thought that the word  'doubtiful" 
which he had crossed out against Attia’s 
unsecured balance should not have been 
arossed out, 2. e.; that the word ought to have 
been restored. That seems to me the 
legitimate inference from the letter of the 
lst of August. There were certain receipts 
from sale of security which were credited to 
Attia’s account during the half year amount- 
ing to Rs. 23,000 odd. Mr. Holdsworth 
told us that.after the 80th of June only 
Rs. 175 was credited to his account. Of 
course, in addition to the securities for Attia’s 
debts shown in Exhibit 18 (a) there was 
also a guarantee by Mower & Co. which 
Mr. Holdsworth omitted to show in Exhibit 
18 (a). The value of this security dependa 
entirely on the question whether Mower & 
Co.'s own account was good atthat date. 
If, as a matter of fact, you find that Mower & 
Co. had a large unsecured balance which 
they were not in a position to pay up to the 
Bank, then the value of their guarantee of 
Aitia’s unsecured balance would be nil, In 
considering Attia’s financial position, you will, 
of course, have regard to the letter of the 
17th of October, Exhibit 84 (a), which was 
referred to by Mr. Rutledge yesterday. 
That letter certainly ` seems to show that in 
October, at any rate, he was in very serious 
financial straits being practically insolvent. 
It does not follow, of course, that he was in 
great straits on the 30th of Juneor Ist 
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August when the balanse sheet was signed, 
but it is a fact which has to he taken 
into consideration in estimating his 
financial position a few months earlier. Of 
course, the Manager of the Bank is supposed 
to be conversant with the financial affairs of 
the borrowers of the Bank and the fact that 


. Attia in October, so soon after the balance 


sheet was issued, was in this difficult 
position, is a point for your con- 
sideration. It is also to bə remembered 


that Attia had some years before baen inti- 
mately connected with Mower & Co. and had 
been a partner in Mower & Co. itself. The 
state of this debtor’s affairs would probably 
be known to the Directors and Manager of 
the Bank in a general way. They wonld be 
likely to follow the fortunes of such a debtor 
as this with special interest. Of course, the 
offer contained in the letter, Exhibit 84 (a), 
was not accepted by the Bank; it was only 
mentioned as showing the position of this 
debtor so soon after the time at which Mr. 
Strachan considered him to ba in a flourish- 
ing financial position. 


Mower AND Co.'s Dept. 


The next large debt on this list of 5 is the 
debt of Mower & Co., Rs. 7,52,700, that is, 
the unsecared portion of the outstanding 
Joans and overdrafts on the 30th June as 
shown in Exhibits 18 (a) and (b), Mower 
& Co. were the principal debtors of the Bank. 
The total amount of their debts on the 30th 
of June was Rs. 42,78,000 which shows an 
increase of li lakhs since the Ist of January. 
In quoted’ securities, the deficiency is 
Rs. 26,56,000 but deducting unquoted security, 
the deficiency is reduced to about 73 lakhs. But 
this takes no account of the large number of 
Moola Oil: Company and [rrawaddy Petro- 
leum shares which were put in by Mower & 
Co. as further security for their outstanding | 
loans. As regards other unquofted securities 
as I have already said, I think we are en- 
titled to assume that they were not of any 
higher value atthe time of the issue of the 
balance sheet than the value assigned to them 
at the audit. That is to say, that they were 
not worth more than the nominal par value. 
I will now deal with the question of the 
Moola Oil and Irrawaddy Petroleum shares. 
You have been told, and it is apparently 
correct to say, that if the Liquidator put as. 
low a value as 5-11 per share, the deficiency 
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of the security on Mower & Co.'s account 


would be fully covered. You have, therefore, | 


to consider whether the prosecution has 
satisfied you that these shares which were 
deposited for Mower d; Co.’s account were 
really worth nothing *like 7i lakhs, the 
amount of deficienoy of this account. By the 
Liquidator, Mr. Holdsworth, they are called 


mere prospecting companies and he has been . 


taken to task for disparaging them by 
the use of this expression. But the Bank 
Auditor, Mr. Allen, seems to have referred 
to them in terms which were hardly 
more respectful. In his letter of the 
Ist of August (Exhibit 30) he expressed his 
misgivings about the loans which could not 
be easily realised and mentioned inter alia 
"loans on the security of certificates of pros- 
pecting companies.” You have been refer- 
red to the balance sheets, lists of 
share-hoiders and the original agreements 
which led tothe formation of these com- 
panies, Exhibits 59 (b) to (f) and 60 (b) 
to (g). I do not think I need refer 
to them any further. The facts about 
these companies will be fresh in your memo- 
ries. I think, the documents show at any 
rate, that the deseription of the Moola Oil 
' Company and Irrawaddy Petroleum Come 
pany as prospecting companies is not very 
inaccurate. There was an enormous number 
of shares but no paid up capital, the shares 
being vendors’ shares and it appears that 
their only substantial asset at the time of 
the formation of the Companies was the right 
conferred by the prospecting licenses to 
search for oil on certain demarcated blocks in 
Upper Barma, It is true that if the pro- 
perty really yielded oil in paying quantities, 
these companies would make a good thing 
out of it, for they had got the Rangoon Oil 
Company and British Burma Petroleum 
Company who were already working in this 
neighbourhood on their own property, to 
exploit their territories for them on the 
basis that the Rangoon Oil Company 
and British -Burma Petroleum Company 
would pay whatever royalty was due to 
Government and over and above this royalty, 
would pay further royalty to these companies. 
Everything depended on oil being obtained 
in paying quantities but whether oil could be 
. got in such quantity seems to me to bea 
matter of pure speculation. The geologist’s re- 
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ports had been favourable, but such reports are 
by nomeans infalibleandit by no means follows 
that oil will be found merely because you get 
indications of oil Thore are strong indica- 
tions of oilin the Minbu mud volcanoes, but 
it has not been found possible to work 
them as a commercial proposition. Govern- 
ment has marked off into square mile 
blocks & large area in Minbu and ad- 
jacent districts which from their geolo- 
gical conditions, may be expected to yield oil 
but it is always a matter of pure speculation 
whether if you bore on any given block, you 
will get oil in paying quantities. As to the 
actual state of affairs of these two companies 
on the 30th of June, we have the evidence of 
aman from the spot, Mr. Kirk. Extracts 
have already been read to you but perhaps i 
had better read the principal parts of the 
evidence again. (Read from examination- 
in-chief “ I know the territories of Moola 
Oil Compauy and the Irrawaddy Petroleum 
Company.........shallow wells.”) That is, as 
regards the Moola Oil Company: you see it 
was worked by the British Burma Petroleum 
Company only and all that they knew about 
it is that it had a shallow test well which 
they said had the smell of oil. Then as re- 
gards the Irrawaddy Petroleum Syndicate, 
Mr. Kirk says that both companies were 
working on this territory and that the Ran- 
goon Oil Company started the work in 
November 1909. (Read from “the Rangooon 
Oil Company started work..... sunk no 
other wells after July 1911"). Then he says 
further down “at the present time the yield 


~ of both territories is 150—200 barrels a day.” 


Then he says the British Burma Petroleum. 
Company also worked on this block (188). 
(Read from “the British Burma Petroleum 
Company began to....... if wasa de- 
layed well). So that ia June or July 1911, 
no oil had been struck in the Moola Oil Com- 
pany territories and as regards the Moola Oil 
Company, the position was that the Rangoon 
Oil Company had made one unsuccessful at- 
tempt to bore a well and had dug a second 
well which was yielding 40 to 50 barrels a day, 
and in respect of this well, difficulties were en- 
countered in the shape of water breaking into 
the well which had to be cemented off, As 
regards the Moola Oil Company territory, it 
was said in cross-examination there was only 
a smell of oil in the hand-dug well, and that 
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it was an extremely good indication to get 
oilin such a hand-dug well (read from “I am 
pretty sure ..... down any deeper.") 
Then weare told that the British Burma Petro- 
leum Company had entered intoa contract with 
a contractor for drilling in this particular block 
and also the British Burma Petroleum Com- 
pany had paid some royalty to the Moola Oil 
Company in respect of oil taken in this block 
over and above the Government royalty, and 
the Moola Oil Company runs no risk of the 
expenses of unsuccessful wells, They are in 
the same position as well.owners in Yenan- 
gyaung. If oilis won, the Moola Oil Com- 
pany gets the profit, if no oil, there would be 
no loss. Then we are told that the Moola Oil 
Company owned a block adjoining 19P. and 
had struck oil on that block before the 
development of 19P. began, but in a different 
sand than theone which was struck in 19P. 
The prosecution say, that is no indication that 
‘oil will be found in 19P. Then italso ap- 
pears that when the Rangoon Oil Company 


struck oilin 18S. the Burma Oil Company 


hurried up rigs on the southern boundary of 
188. and started drilling, so as to get the 
benefit of this oil The nearest well was 
about 860 or 900 feet away from the Rangoon 
Oil Company's well that struck oil and the oil 
that was struck in 18S. was at a depth of 700 
feet which was very satisfactory. Mr. Kirk 
says:— One is apt to meet.... does not 
detract from the value of the oil well" It 
appears to me that it must detract from the 
value of an oil well if you haveto go to the 
expense of cementing off the water. Then 
we are told by Mr. Kirk that a million gallon 
tank was put up to take the oil from this 
block and that a pipe was made, 2 or 3 
miles long, from the fields to the river bank. 
All I can say to you is that the construction 
of the tank and pipes showed great cptimism 
on the part of the company looking to the 
indication of oil shown in Mr. Kirk's evi- 
dence. J call your special attention to Mr. 
Kirk’s evidence: of course, a great deal depends 
upon itand you should read it carefully 
before you decide this point. Itis one of 
the most important depositions in this case. 
You have to consider on that evidensa 
whether the territories were proved oil fields 
in June-July 1911 or whether they were 
still in the initial. speeulative stage. My 
own opinion is, after hearing Mr. Kirk’s evi- 
dence, that they could not be called proved 
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oil-fields and that if any one gavea sub- 
stantial pricé for. the shares of these com- 
panies on the strength of the indications that 
there were at that time, he was a speculator 
whose optimism would amount to mere 
foolishness, but that is a matter entirely for 
your decision and not for mine. It may be, of 
course, that‘exaggerated rumours were spread 
in Rangoon and that the result of these 
rumours was to cause the isolated purchases 
of the shares as to which evidence has baen 
given by -Mrs. Smith and Mr. Ady. Mr. 
Ady says that he sold 100 Irrawaddy 
Petroleum Company sharesat Rs. 17-8-0 a 
share some time before May 1911 when no 
oil at all had been found on the Irrawaddy 
Petroleum Company territories. Still we. 
are told, they were soldat Rs. 17-3.0 a. 
share. Mra. Smith says that 100 Irrawaddy 
Petroleum Company shares were sold for 
Rs. 12 per share: no records were kept of 
this transaction. The Rungoon Gazette of 3rd 
Jane published a list showing that thera 
were buyers of [rrawaddy’s Rs. 10 shares at 
Rs. 12-8-0, As regards the Moola ` Oil 
Company shares, the only transaction is 
apparently the sale of 100 shares at Rs. 10 
in September. I gather there was no 
transaction up to the time the balance sheet 
was issued. It seems to me there was very 
little justification, if any, for these prices 
and it is, of coursa, a significant fact that 
abont this time Mr. Ady and Moola Dawood 
went to London totry and float a company 
in connection with these territories. It 
would baa very good thing to have definite 
transactions in shares to point to in Rangoon 
and that is a facb which you cannot overlook 
in considering whether these transactions 
were really genuine or not. There were 
no transactions at all on the stock exchange. 
Such transactions as are mentioned in evi- 
dence were all outside the Stock Hxchange. 
As I said before, Mr. Allen thought it was 
to some extent a blemish on the shares 
that they were nob quoted on the stock ex- 
change. If he did not think s», why should 
he refer to this factin his letter of lst 
August where he mentions that many of 
the securities are “Shares for which there 
is no market quotation" Of course, ib 
suits the purposes of the defence to dismiss 
the Rangoon Stock Exchange with a shrug 
of the shouders calling it a coterie of superior >` 
gentlemen. But it is nevertheless the 
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principal market of tha largest city in 
Burma and itis a place, whera, as a matter 
of fact, we find business done on a consider- 
able scale in all the well-established oil 
companies. It would perhaps not be right 
to go so far as to call the outside transac- 
tions, hole and corner transactions, but 
at any rate, without disrespect to the 
ladies and gentlemen who  oarry on 
business as outside brokers, it may be said, T 
think, that transactions outside the stock 
exchange which are not publicly advertised 
do not carry the same weight as transactions 
on the stock excuange. At any rate, gentle- 
men, the absenca of quotations in the re- 
cognised market isa fact that you cannot 
altogether disregard in considering whether 
these various transactions represent genuine 
dealings in these shares. You know very 
much more about'the3e matters than I do and 
I think you must recognise that the question 
of the value that might properly be put on 
these shares on Ist Augustis a matter of 
very great importance in this case and is 
another matter in which your knowledge 
aud experience will help you to come toa 
. right decision. My own opinion is that 
there were no sufficient grounds for giving 
any substantial value to the Moola Oil Com- 
pany and Irrawaddy Petroleum Company 
shares on 30th of June. That ix the con- 
clusion to which I have come but you are 
not at all bound by my opinion on that point. 
. A great deal has been said about Mr. Hold. 
worth’s letter, Exhibit Q, writtenin May 
1912, to Mr. Mobsrley's Solicitor, which has 
been taken as an admission that these 
shares had some value at that time. In 
fact, Mr. Holdsworth in cross-examiuation 
admitted that the letter could not bear any 
other construction. We know, gentlemen, that 
this letter was drafted by a subordinate in 
Mr. Holdsworth's officeand not by Mr. Holds- 
worth himself, though he said he looked 
ae it and signed it. It may well be 
that he did not consider the effect of the 
letter as regards these oil shares when he 
signed it. There is no reference in it to 
Moola Oil or Irrawaddy Petroleum Company 
shares. The object of the letter was to put 
the screw on Mr. Moberley and get him to 
pay something on account. You will have 
to give due weight to that letter, and you 
will also have to consider whether this lette? 
is a sufficient foundation for the inference 
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that you are asked to draw from it. The 
question is whether the Moola Oil and 
Irrawaddy Petroleum Company shares were 


‘so valuable in June-July 1911 as to cover 


Mower and Co.'s deficit balance of 72 lakhs, 
whether the Bank could honestly take them 
to be of sufficient value as to fill up such a 
gap as that. As regards the negotiations ia 
London for the floating of sterling companies, 
we have only Mr. Ady's evidense and the 
copies of telegrams which have been put in, 
Exhibits SS, SSI. I leave it to you to pub your 
own value on these proposals of company 
promoters in London, knowing as you do, 
better than I do, what company promoters are. 
You know at any rate to what a small extent 
the Moola Oil and Irrawaddy Petroleum 
prospecting territories could bs considered 
established oil fields in June-July 1911, when 
these negotiations were in progress. It seems 
to me, gentlemen, that these abortive negoti- 
ations throw no light on the question whether 
these shares had any substantial value in 
June July 1911. 
Mount Pima Company’s DEBT. 

T now come to the 3rd debt on the list of 
the five larger debts, namely, the Mount 
Pima Company liquidation, £.e., Rs. 1,38,200 
in Exhibit 18 (a). The security for this 
debt is shown as letter from Mower & Co, 
undertaking to make over to the Bank their 
claims as sole creditors of the company, but 
Mr. Holdsworth omitted to mention that 
there were also two promissory-notes for this 
debt signed by Mower & Oo. as Managing 
Agents of the Mount Pima Company and also 
by Mower & Co. on their own behalf, The 
Company was wound up in March, the general 


opinion at a meeting of the share-holders being 


that it was useless to attempt its re-construc- 
tion. So that the Company went into liquida- 
tion and since then a sum of about Rs. 46,000 
has been realised by the liquidatora, that is, 
about one-third of the amount due to the Bank. 


This sum, I understand, has been paid to the 


Bank under the terms of Mower & Co.’s letter, 
Exhibit 15 of the 4th July, which makes over 
to the Bank as security of the Mount Pima 
debt, their claim as sole creditors of tha 
company. We have no reason to believe 
that they were not the sole creditors. There 
is nothing left to be realised, I understand, 
but the disused ore crushing mill at Pyawbwa 
as to which you may refer to Mr. Allen's 
evidence. He was questioned at length about 
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this mill and what use it could now be turned 
to. His firm has been entrusted with the 
liquidation and he presumably knows more 
about the assets which are available than 
anybody else. Mr. Strachan says that it was 
on Mr. Allen’s assurance that the Bank took 
the debt as good. The question for yon, 
therefore, to decide is,in the first place, 
whether apart from Mower & Co.'s guarantee 
of the Mount Pima’s debt, Mr. Allen or Mr. 
Strachan could have honestly thought that 
the assets of the defunct company were 
really worth so much as Rs. 1,38,000 
odd and that this debt would be recovered. 
You will notoverlook the correspondence about 
the proposal to lease the mill asa going 
concern to the Burma Mines’ Company. 
Exhibits NN, NN1 for the defence, which 
have been printed, show the correspondence 
on that subject, but the proposal came ap- 
parently to nothing for it was decided in July 
1911 that the Mines were worthless even as 
a prospest. (See Mr. Allen’s evidence on 
that point). It seems to me that there are 
serious elements of doubt about this debt, 
apart from Mower & Co.’s guarantee, As 
regards that guarantee the value ofit depends 
entirely on the view you take of the Moola 
Oil and Irrawaddy Petroleum shares which 
were lodged by Mower & Co. as security for 
their own debts, for, if Mower & Co.’s account 
was fully covered, then their guarantee of 
the Mount Pima debt was, no doubt, a valuable 
additional security and made the debt practi- 
cally a good debt. 


Auxa Ban Companky’s DEBT, 


^ I now pass on to the Aung Ban Company's 
debt next .on the list, 7. e, Rs. 1,67,200. 
From Exhibt 18 (a) it appears that no interest 
was paid on this debt for over twelve months. 
There was no security for it except the promis- 
sory-note signed by the Liquidators of the 
Company. Exhibits 69 (a), (e), and (b) 
show the correspondence of May 1911 between 
the Bank and the Liüquidators,.; They were 
warned that no further debits would be allow- 
ed on their account with the Bank. Exhibit 
69 (c) of June the 5th shows that the Man- 
ager and the Auditor were going to treat the 
debt as unsecured, as -they contended that 
the Liquidators had parted with the assets to 
iha British Burma Petroleum Company, 
when the Aung Ban’s undertaking was merg- 
ed in that Company. Then you have the 
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letter, Exhibit 11, dated the 30th June 1911, 
which shows that the assets of the Company 
did not cover the liabilities. The Aung Ban 
Company had a claim against the British 
Burma Petroleum Company on what is called 
an intromission account of theLiquidators and 
it appears, that the auditor required a letter of 
lien on this claim to be obtained by the Bank . 
from the liquidators in order to show the debt 
as fully secured. By an oversight, this letter 
of lien was not obtained and there was no 
security for the debt up to the time the 
balance sheet was issued except the liquidators’ 
pro-notes. Asa matter of fact, it appears 
from Mr. Williamson’s evidence that the 
claim of the liquidators against the British 
Burma Petroleum Company was settled in 
June 1911 for a cash payment in which a 
sum of Rs. 83,000 claimed by the Aung Ban 
Company against the Rangoon Oil Company 
was specifically included. This Rs. 83,C00 
was included as a liability by the Rangoon 
Oil Company in their balance sheet of the 
3lst March 1911, but in the next balance 
sheet of 8lst March 1912, though it was still 
shown on the liability side of the Rangoon 
Oil Company Balance Sheet, it was snown as 
not admitted by that Company. Well, after 
the money received from the British Burma 
Petroleum Company in June-July 1911 had 
been paidtothe Bank, there was left an 
unsecured balance of over Rs. 80,000 due to 
the Bank by the Aung Ban Company. The 
only chance of recovering any part of this 
balance would apparently be by suing the 
liquidators who had committed what Mr. 
Giles called the appalling error of distribut- 
ing to the share-holders of the Aung Ban 
Company by way of dividend the 90,000 odd 
shares in the British Barma Petroleum 
Company in which the Aung Ban Company 
had been merged. The share-holders should 
not have been given this dividend by the 
liquidators until the claims of the creditors 
of the Company had been satisfied and - 
theoretically at any rate, the -share-holders 
could be forced to disgorge the shares they 
had received by way of dividend. Bat when 
it comes to actual legal proceedings to 
accomplish this purpose, the difficulties may 
be so great as to be insuperable. The suit 
would apparently have to be against the 
Liquidators and unless the Liquidators per. 
sonally could pay up, the litigation would 
probably be infructuous to a great extent at 
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apy rate. It does not needa trained lawyer 
to see that sny legal proceedings with a 
view to following up the actual shares into 
the hands of the persons who now hold them 
would be beset with diffieulties. The shares 
may have changed hands many times and 
the chances of recovering any substantial 
number of them would be to say the least 
problematical. At any rate it seems to me 
that the prospect of recovering any con- 
siderable portion of the outstanding balance, 
Ra. 80,000, by this means is highly doubtful. 
Mr. Giles estimated that it would be sufficient 
ifthe Bank could recover 16,000 of the 
90,000 shares atthe present market-value. 
But itis for you, gentlemen, in view of all 
the circumstances to decide whether the 
prospect of recovering these shares is 80 
likely that the Bank were under no obliga- 
tion to treat the Aung Ban Company’s debt 
as a doubtful debt, ^ 


Rangoon REFINERY Company’s DEBT. 


There remains only the Rangoon Refinery 
Company’s debt, the unsecured balance of 
which is taken as Rs. 5,60,800, Exhibit 18 
(b). The total debt is Rs, 12,44,000 includ- 
ing the 5 lakhs for which the Bank of Burma 
had pledged Government. paper as a 
guarantee with the Bank of Bengal. The 
documents relating to the Refinery debt 
are scattered all through the exhibits. I 
think they are about 50 in number and they 
are not arranged in chronological order. It 
was considered better to adhere to the order 
in which the exhibits were putin evidence 
in the Magistrate’s Court rather than to 
re-number the exhibits which would cause 
confusion. 
not have been more convenient in the ease 
of the Refinery exhibits to arrange them in 
a group by themselves, chronologically. But 
we are indebted to Mr. Giles for going 
through these documentsin order of date 
and reading out the more important parts of 
them in the course of his speech. I think, you 
all noted at the time the order in which they 
should be referred to, when you were con. 
sidering them. The question of the Refinery 
debt was fully discussed by both Mr. Giles 
and Mr. Rutledge and as the main facts are 
fresh in your memory, I need not go over the 
whole ground again I will deal only with 
what 1 consider to be the salient points in 
those exhibits, First, as to the security 
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before 30th of June 1911. It is true that 
there were certain agreements of lien on the 
Refinery Company's assets [Exhibits 21 (a) 
to (d)]. These agreements were made in the 
early part of 1910 before the Company went 
into liquidation. Subsequently, when the Liqui- 
dators sold the undertaking tothe British 
Burma Petroleum Compauy, they sold it free 
from incumbrance. It has been pointed out 
that in the actual conveyance in December 
1910 (Exhibit 72%), the Liquidators conveyed 


. the undertaking free from incumbrance only 


as regards their own ‘acts and conduct and 
that the conveyance, therefore, did not affect 
the lien given by the Company to the Bank 
before the Company went into liquidation, 
that is to say, before any Liquidators 
began to deal with the Company. I think 
it is highly doubtful whether any such 
position could be maintained in a Court of 


' Law and this was apparently the view held 


by the Bankand Auditor for they pointed 
out to the Liquidators in May-June 1911 
that the debt of the Refinery Company must 
be taken as unsecured. Mr. Strachan says 
that these letters were written in order to 
bring pressure to bear on the. British Burma 
Petroleam Company, but I think it is at least 
equally probable that they expressed the 
view which he took of the agreements made 
in the early part of 1910. Subsequently on 
the 29th of July 1911 the Liquidators gave 
the Bank a lien on any money they might 
receive from the British Barma Petroleum 
Company against which they had made 
certain large claims,’ amounting, [| think, to 
over £70,000. They also transferred to the 
Bank 1,35,000 British Burma Petroleum 
Company’s shares as part sesurity for their 
debt. Writing on the 4th March 1912 
(Exhibit 21P) Mr. Clifford said that this 
arrangement satisied himself and Mr. Stra- 
chan and the Auditor and they, therefore, 
treated the Refinery debt as fully secured 
and asa good debt. The question you have 
to decide is whether they were too easily 


satisfied, whether Mr. Clifford at any rate 


could honestly have been satisfied. The 
position was this: giving full credit for tha 
1,35,000 shares, {Exhibit 18 (a), you see 
they are given credit for Rs. 6,83,437.8, 
that is, the Rangoon Refinery’s debt oa the 
last page of Exhibit 18 (a)! the Bank had 
good security for under 7 lakhs of a debt 
of Rs. 12,44,000 odd. For the balance 


456 


G. 8, CLIFFORD ©. EMPEROR, 


Rs, 5,60,000, they had a lien on the Liqui- 
dators’ claim against the British Burma 
Petroleum Company. Ultimately, in Nov- 
ember they released this claim accepting 
Rs. 75,000 in full satisfaction from the 
British Burma Petroleum Oompany. The 
Director, Mr. Clifford, knew in July 
that the claim was disputed, not a small 
part of it but practically the whole. The 
telegram of 6th July [Exhibit 72 (g)] from 
John Taylor & Sons shows this is to be so. 
Thus, Mr. Clifford knew that the British 
Burma Petroleum Company after paying 
£20,000 without prejudice in June, disputed 
practically all the rest of the claim, 
over £70,000. It is urged that this 
telegram did not amount to a repudiation of 
the Liquidators’ claim and that the British 
Burma Petroleum Company after sending 
the telegram retreated from the position 
which they had taken up, Mr. Williamson’s 
evidence shows what actually took place. 
The Liquidators of the Refinery Company, 
Mr. Cotterell and Mr. Charles Clifford, were 
in London. Mr. Charles Clifford told the 
British Burma Petroleum Company’s Board 
that if the persons acting for him in Rangoon 
were to know that the whole of the balance 
of the claim was repudiated, he would have 
no option but to telegraph to Rangoon to 
institute legal proceedings to enforce the 
claim. The Board then agreed to write a 
letter to Mr. Cotterell in London “neither 
too strongly affirming the repudiation nor 
too definitely closing the matter,” in other 
words, they wanted to gain time. This 
letter was actually written on Ist August 
1911 to Mr. Cotterell and Mr. Charles 
Clifford in London. it is Exhibit 74 (e) 
and it has been read to you. It supports 
Mr. Williamson’s evidence as to the extent 
to which the Board climbsd down. But the 
telegram of 6th July to Rangoon was not 
eancelled. The only thing the Board did 
was to cable to Rangoon that the Liquidators 
need not be informed officially of the contents 
of the telegram of the 6th July {Exhibits 106 
and 106 (a)]. On the 81st of July Messrs. 
Mower and Oo. wrote to John Taylor & Sons 
that the position as regards the Liquidators’ 
accounts was truly bad and that it was 
dificult to foresee what the outcome would 
be. This was two days after the Bank got 
the lien from the Attorneys to the Liquidators 
in Rangoon. It is clear that Mr. Clifford, 
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who is the Director of Mower & Co, the 
Agents of the British Burma Petroleum 
Company, as well as the Director of the 
Bank, knew that the whole of the balance 
of the Refinery claim was being disputed 
by the British Burma Petroleum Company. 
Tt is true that the letter of the 1st August 
to the Liquidator, Mr. Cotterell, in London 
shows that the British Burma Petroleam 
Company were anxious for delay and did 
‘not wish to run the risk of a law suit which 
might have resulted in the collapse of the 
British Burma Petroleum Company. Ib was 
a temporizing letter. But the Board did 
not modify their instructions to theiv Rau- 
goon Agents, which they sent ia their 
telegram of the 6th July. So that matters 
atood practically as they were. Ultimately 
the Bank in November waived their claim 
against the British Burma Petroleum Com- 
pany, accepting a merely nominal sum of 
Rs. 75,000 in full satisfaction and it is 
explained that the Directors did this, 
because to refuse would have ruined the 
British Burma Petroleum Company. And 
this was au important matter for the Bank 
because the shares of the British Burma 
Petroleum Company formed a very large 
portion of the security held by the Bank. 
The Bank had some 4,00,009 of these 
shares and hada large holding also in the 
Burma Investments Company of which the 
priacipal asset was abont 4,00,000 British 
Burma Petroleum shares. Therefore, the >- 
Bank was interested directly or indirectly 
in the British Burma Petroleum Company 
to the extent of about 8,00,000 shares. The 
minutes of the Bank Directors’ meeting on 
lst Novembar (page 87 ofthe Minutes) 
shows exactly what was done at a special 
meeting of the Directors ou the Ist 
November. 
PRESENT. 


"Messra. Mower, Clifford and Okeden, 


It was decided having regard to the fact 
that the Bank of Barma, Limited, was 
interested to so large an extent in the 
Rangoon Oil Company, Limited, and the 
British Burma Petroleum Company, Limit. 
ed, that it was incumbent on the Bank to 
take every measure necessary to safe-guard 
these two companies, and to meet the demand 
of the trustees to the dabentare holders in 
the matter of releasing the equitable mort. 
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gages, and of otherwise putting the œm- 
` panies on the soundest possible position in 
respect of the Rangoon Oil Company dobts, 
I$ was further considered necessary to secure 
a second signature to the bond which is 
available from aud offered by the British 
Burma Petroleum Company. As to whether 
the Bank was placed at a disadvantage. by 
accepting the bond referred to was fully 
considered, and it was unanimously con- 
sidered that such was not the case, having 
regard to the fact that the Bank had only 
& second mortgage and in all respects ranked 
after the prior claims of the Bank of Bengal, 
whereas under the above arrangement the 
Bank secured a separate and distinct secu- 
rity of the guarantee of the British Burma 
. Petroleum Company, Limited. It was 
resolved, therefore, that the Directors of the 
British Borma Petroleum Company and. the 
Rangoon Oil Company, Limited, be informe 
ed that the Bank requires this arrange- 
ment to be carried into effect, it being under- 
stood that no further debts are incurred on 
the security of the assignable assets of the 
Rangoon Oil Company, Limited. In the 
same connection, the matter of taking over 
the liabilities of the Liquidators of the Ran- 
goon Refinery Company, Limited, and giving 
the Liquidator thereof an acquittanda of 
their debts to the Bank was considered. 
It was resolved that the arguments apply- 
ing to the matter of the loan to the Rangoon 
Oil Company, Limited, were equally applic- 
able hereto, in so faras they related to 
the necessity of safe-guarding the interests 
of the Rangoon Oil Company, Limited, and 
the British Burma Petroleum Company. It 
“was farther considered that no good purpose 
could be answered by opposing the arrange- 
,ment in that it was generally admitted, that 
the Liquidators, of the Rangoon Refinery 
Company, Limited, claim on the British 
.Burma Petroleum Company, Limited, could 
not be made good and, therefore, the Bank's 
position as a creditor was not worth main- 
taining.” 

It appears, therefore, that if the ‘Bank 
refused to release the claim, the British 
Burma Petroleum Company might have to 
go into liquidation and the last state of the 
Bank would be worse than the first. The 
Directors of the Bank were confronted with 
this uafortunste dilemma and they chose 
to let the Refinery claim go in order to 
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save their British Burma Petroleum shares. 
It is for you to decide whether on the in. 
formation before him in July, Mr. Clifford 
could have foreseen that this was a 
probable outcome of the situation, know. 
ing as he did know that the whole claim 
was disputed and knowing also that the 
Bank could not bring any serious pressure 
to bearon the British Burma Petroleum 
Company without bringing that Company 
to the verge of rnin. It seems to me 
that sucha result must have been plain 
to him but itis for you to decide. If 
that result was visible to him (Mr. Clifford), 
could he have regarded the lien on the 
liquidators’ claim as good security for 
the 5i lakhs due by the Rangoon Refinery 
Company to the Bank over and above the 
value of the 1,385,000 sharesP Is the 
security which a creditor dares not enforce 
a good security P Is it appreciably better 
than no security at all P You have to 
decide whether the Bank had any right 
to treat this deficiency of 5i lakhs as 
a good debt inthe balance sheet, It ig 
urged, of course, that as in the ease of 
the Aung Ban Company’s debt, the, Dank 
could have recourse to the shares in the 
British Burma Petroleum Company, about 
3,00,000, I think, which the Refinery Com.» 
pany Liquidators had distributed as dividend 
withont stopping to consider how they 
were going to pay the creditors of the 
Company. My remarksas to the shares 
distributed by the Aung Ban Company’s 
Liquidators apply also tothe shares dis- 
tributed by the Rangoon Refinery Company's 
liquidators and I have nothing to .add 
There was, in my opinion, only 
a remote possibility that the Bank could 
recover any of these shares. If the 
Rangoon Refinery Oompany’s debt was 
doubtful to the extent of 5i lakhs, I do 
not think that ib was to any material 
extent less doubtful on account of the 
British Burma Petroleum shares which the 
liquidators had distributed by way of 
dividend. I should add, however, that 
Mr. Strachan does not appear to have 
seen the telegram ofthe 6th of July nor 
Mr. Allen. So that full knowledge 
of the true state of affairs can hardly be 
imputed to Mr. Strachan though he admits, 
of course, that be did discuss the question 
about the disputed claim with Mr. Clifford, 
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and ib is for you to form your own opinion 
as to what Mr. Clifford must have told 
Mr. Strachan about it. That is all I have 
to say about the larger debts aggregating 
Rs, 19,81,500; but I will have to refer 
again later on to some of these debts in 
dealing with the question of crediting 
nupaid interest. 


SMALLER Depts CONSIDERED. 


Then there are the smaller debts about 
which Ihave little to say, namely, the 
debts of Major Meagher, Britto, Olifford, 


Cotterell, Moberley, Peters, Sevastopolo, 
Tgounas, A. Stephen and Buckingham 
aggregating Rs. 2,70,000, As regards 


Major Meagher's debts, you have to look at 
Exhibit 90, the Manager’s letter of the 
97th of June 1911, which shows that in 
the opinion of the management of the 
Bank in Rangoon, Major Meagher's position 
was considered hopeless and the Manager 
in Madras was told to sell his stock a8 a 
going concern and realise all he could. 
Durwans were to be placed in charge of 
Major Meagher’s stock. The total of Major 
Meagher’s debts was Rs. 72,000, of which 
a sum of Rs. 38,000 odd was unsesured. 
It is admitted that this debt became bad 
when the Bank closed in November. The 
question you have to decide is whether 
it was bad or seriously doubifal in June. 
The letter, which I have just referred to, 
shows, L think, that in the opinion of 
the Manager here, i5 was highly doubtful 
at that time and what you have to conaider 
is whether there was anything in . Major 
Meagher's evidence to warrant a different 
opinion. He puts the blame on the Madras 
Corporation for his financial difficulties 
and hemay berightas to this bút what 
we have to consider is not whether the 
Madras Corporation treated "him badly but 
whether his debt to the Bank was really 
a doubtful debt. He has produced a profit 
and loss statement for June for one month 
showing a profit of Rs. 2,000 on two farms 
that he had in Madras. Thereis no profit 
and loss statement for any other month 
and we nave no assurance that the farms 
could be relied upon to yield anything like 
this sum as anormal monthly profit. As 
regards his statement of assets, we have 
lite means of checking it, but judging 
from the amount realized by the official 
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liquidator of the stock, 1 think i6 was 
Rs. 8,000 against some Rs. 40,000 or. 
Rs. 50,000 valuation of the stock by 
Major Meagher, that valuation appears to 
have been very excessive. Major Meagher 
appears to bea man ofa very optimistic 
temperament, You will have to consider 
how far you eau rely upon his statement that 
he was really in a financially sound position 
at the time the balance sheet was pre- 
pared. 
. The next debt is that of Mr. Britto, 
a debt of Rs. 2,800. The deficiency of 
security is, [ think, Rs. 1,200. There 
were no credits to this account during the 
half-years, but we have very little else as 
indications that the debt was bad, or 
doubtful. It has been stated in evidence 
that Mr. Britto had adispensary in the 
town and he deposited jewellery as security. 
This jewellery may have been sold by 
the Official Assignee at a disadvantage. On 
the whole, it appears to me there is no 
sufficient ground for treating Mr. Britco’s 
debt as doubtful. I would, therefore, strike 
out this debt. ; 

Then there is Mr. W. H. Cliffori's debt 
of Hs, 5,605 for which the value of the 
security was Rs. 4,059. The amount, which 
is unsecured, is Rs. 1,546. Exhibit 16 
shows that he was not in a position fo pay 
any instalments but the amount is a small 
one, Mr. Clifford was in receipt of a ealary 
from a firm and I think you' might safely 
strike out this debt also. J do not think 
there are sufficient grounds for holding that 
15 was a doubtful debt. 

Then Mr. Cotterell’s debt. The total 
debt is Rs. 1,34,247, There were no credits 
at all during the half-year. There is a 
deficiency of ~Rs. 80,000 on the quoted 
security but he had deposited also by 
way of cezurity 13,125 Moola Oil shares 
to cover this deficiency. It would be 
sufficient if these shares realized Rs. 4-0 
each for the whole of this deficiency to be 
covered. It depends, gentlemen, on your 
decision, about the Moola Oil shares which I 
have said you will have to eccnsider very 
carefully. 

Mr. Moberley's debt, Rs. 1,91,600. Taking 
the unquoted as well as the quoted 
securities: [Exhibit 18(a)! the deficit is 
Rs. 82,900. There were no eredits in 
the half-year. Mr.  Moberley's pay, as 
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Agent of the Bank in Rangoon, was about 
Rs. 2,000 & month and he had a free 
house. To cover the deficiency of Rs. 82,900 
there were 30,000 Moola Oil shares and 
1,000 Indian Petroleum shares. I have 
already referred you to the letter to Mr. 
Moberley’s Solicitor, Exhibit Q, in which 
it was admitted that Mr. Moberley’s debt 
would be fully realised if all the securities 
were sold out and it appears that if these 


Moola Oil and Indian Petroleum Company . 


shares realised ag little as Rs. 2-12 O per share 
that would be sufficient to cover the whole of 
this deficiency of Rs. 82,900. Asin the case 
of Mr. Cotterell’s debt, you will have to decide 
the question of Mr. Moberley's debt with res 
ference to the value which you think can 
honestly be put on the Moola Oil and Indian 
Petroleum Company shares. 


Peter’s debt was Rs. 36,500, the securities 
being Hs. 24,700. There was a deficiency of 
about Rs. 11,700. There were no credits in 
this account during the halfyear. It appears 
that at one time some years ago he was in a 
prosperous condition living in a fashionable 
part of the town and his wife was well off. 
He had his sons educated in England and had 
all along received a good salary,—J think 
about Rs.~ 700 a month. It is also very 
probable that he did not tell us the truth 
about his original purchase of the Rangoon 
Oil Company shares: As far as the records 
of the Bank go, it appears that he did contri. 
bute about one-third of the amount paid for 
purchasing these shares, the Bank contribut- 
ing only two-thirds and getting the shares as 
security. The question is not whether he 

was well off in 1908.09, not whether the 
advances where originally made were pro- 
perly or improperly made to him, but whe- 
ther the balance due on 30th June 1911 was, 
as & matter of fact, good or whether it was 
doubtful or bad at the time. Rupees 11,790 
is a large sum for a married man on Rs, 700 
month to pay up and though Mr. Peters 
apparently. had other resources some years 
ago, that does not show that he isin a posi- 
tion to pay this debt or that he’ is likely to 
pay it within a reasonable time, However, 
it must certainly be admitted that Mr. Peters 
was a very shifty and evasive witness and 
he may have resources which he did not ad. 
mit. Therefcre, you will have to consider 
that point in determining what value to put 
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on Mr. Peter’s statement that he is unable 
to pay. You willremember also that the 
burden of proving the debt to be a bad or 
doubtful debt lies upon the prosecution. 

Then as to Sevastopolo, His debt ja 
Rs. 9,600, with security to the value of 
Rs. 3,900, a deficiency of Rs. 5,600. There 
were no credits in the half-year and there 
have been none since except by the sale of 
shares which realised a sum of Ra, 3,000. 
Mr. Allen says Mr. Sevastopolo is trading in 
coal to Calcutta and he considers his debt to 
be good. No interest has been paid since 
the lst March 1911 when his account was 
opened. He never paid any interest on his 
loan: that i8 an indieation, of course, the.debt 
is somewhat doubtful but it is for you to 
decide whether that is alone sufficient to 
make a debt so doubtful that it ought to have 
been classed as doubtful in the balance sheet. 
There is, of course, the negative indication that 
he was not so far as Bank records show called 
upon to furnish further security to make up 
the deficiency. 

Next comes Mr. Tsounas’ debt, Rs. 6,300 
with security of Hs. 1,800, leaving a deficiency 
of Rs. 4,500, In this case there were no 
credits in the half-year, but he was in receipt 
ofa salary from Macropolo & Oo., and he was 
receiving half profits as Manager of the firm. 
It is also to be remembered that he borrowed 
a considerable sum of money on a previous 
occasion from the Bank, which loan he paid 
up in fall. He has given. evidence here and 
he seems to have given a true account of hig 
affairs as far as I could judge. On the 
whole, I should be inclined to say that in this 
case the Manager of the Bank might reason. 
ably think that there was good prospect of 
recovering the unsecured balance. 


Then as to A. Stephen’s account, The 
unsecured balance is Hs. 61,800. He wasa 
partner in (1. Stephen and Sons. The balance 
sheet of the Stephen’s estate (Exhibit O) was 
drawn up by Mr. Strachan. He was the 
Receiver of this estate up to the end of 
December 1910. The balance sheet shows a 
substantial amount to come to the partner 
after paying off all liabilities. But this 
hopeful balance sheet was not realised at all, 
It is said that the failure of R. Moodeliar and 
of Nahapiet* were the chief causes which pre- 
vented the assets from being realized. With 
regard to this account you will have to refer 
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to Mr. Sen's evidence (the 26th witness for 
the prosecution) He has given evidenca to 
the effect that when the Official Recsiver took 
over the estate in December 1910 from Mr. 
Strachan, the solvency of the estate was cpn- 
sidered doubtful, 
think, it is a legitimate inference that it 
was more doubtful in June 1911 and 
Mr. Strachan, if any one, was conversant 
with the affairs of this estate, having him- 
self been receiver up to a period of six months 
before the issue of the balance sheet of the 
Bank which we are considering, Mr. Sen 
also told us, you will remember, that the 
unsecured creditors of the Stephen’s estate 
may receive one anna in the rupea. That is 
the position in which the Bank of Burma now 
stands as regards the unsacured debt due by 
A. Stephen. 


A. great deal has been said about Seymour 
Buckingham’s account which is & very small 
one. The deficiency after deducting security 
was only Rs. 2,471. I need say very little 
about it. The exhibits relating to this ac- 
count are Exhibits 14 (a) to (f). The cor- 
respondence regarding Backingham’s com- 
position: with his creditors certainly suggests 
that his account with the Bank was doubtful 
on the 30th of June, I mean that there is 
nothing in these documents to show that the 
Bank's debt was excepted from the composi- 
tion with the creditors. It is suggested by 
the defence that the Bank was not a party to 
the composition but you will read Exhibit 
74 (a) to (f) and decide whether there is any 
reason to believe that the Bank was excepted 
from it. Exhibit 14 (f) in particular ex. 
presses the disappointment of the Manager at 
Seymour Backingham's neglect to pay up in 
accordance with the composition arrangement. 
On the other hand, there is evidencs for the 
defence that Buckingham was earning 
money as agent of certain firms at 
Singapore including the Steam Rope Manu- 
facturing Company and that, as a matter 
of fact, some money is still due to him as 
agency commission by one or more of these 
Companies. This debt isa very small one 
and I do not think I need say anything more 
about it. 

Well, gentlemen, I have daalé with tha 
larger debts aggregating Rs. 19,81,500 and 
the lesser debts aggregating Rs. 2,70,000 
which together amount to over Rs. 22,00,000. 
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I leave it to you bo decide whether any con- 
siderable portioa of thase unssearad dabts 
should hava bean treatel ay doubtfal in the | 
bilanca sheet and eitharshowa to b» doubt- 
ful or else provided for by some sort of 
reserve on the other side. 

UuPatp-IwTEREST TagiTz0 as Paorir. 


I now turn to the question of interest. 
The detail of this parb of the cise are 
geb out in Exhibits 13 (a), (bb) and (c) and 
there is a summary in BHxhibit 13 (41). 
Column I of Hxhibit 13 (a) shaxwa that on 
the lst of January 1911, thera was dae a 
total sun of aboat 45$ lakhs in round 
figures on the accounts in Hxhibit 13 (a) 
and the next paze, Exhibit 13(b5), shows 
over 175 lakhs due on the accounts printed 
The total of these sums is 
63 lakhs: it includes in round figures 3 
lakhs of debts which was afterwards treated 
a3 doubtful or bad at the audit in Jaly. 
You mast exclude these 3 lakhs for which 
provision was made, both as to principal 
and interest in the contingency fund. Bat 
there remains roughly a sum of 60 lakhs 
of debt, the unsecured portion of which, 
according to the prosecution was doubtifal 
or bad, Of course, the 60 lakhs represents 
the total debts, the ascured as well as the 
unsecared portion. Tha unpaid interest, on 
the whole, of these debts, the unsecured as 
well as the secured portions, was taken to 
profit and loss and treated as profit, You 
wil remember Mr. Giles’ suggestion that 
in the casa of doubtful or bad dabis which 
were p2rtially secured, the Bank was en- 
titled to take the unpaid interest on the 
secured portion of tha debt as earned 
income. I think the expert evidence shows 
this to ba wrong. You cannot split up a 
doubtful or bad debt for the purpose of 
interest into two parts, & secured part and 
an unsecured part. It isonly if the sesurity 
is sufficient to cover the interest as well 
as the principal of the whole debt that 
unpaid interest can ba taken to profit and 
loss and that is the system which Mr. 
Holdsworth has followed in preparing these 
statements. He has shown in these state- 
ments the interest on the whole of these 
debts, not merely on the unsecured portions 
bat on the sSecared portions as well. There 
is a summary in Exhibit 13 (dI) and in 
this summary the sum of Rs, 12,44,000, 


. «total of the items 
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the Refinery debt, is added in and its 
unpaid interest of over half a lakh, 
Rs. 88,000 is-also shown. This interest 


was also taken to profit and loss. The total 
amount of interest wrongly credited to 
profit and loss according to this statement 
of Mr. Holdsworth is Rs. 2,26,000 odd. As 
regards some Rs. 20,000 of this amount, 
we need not concern ourselves for as I 
have said, it may be taken that provision 
was made for this amount of interest in 
the contingency fund on the 30th of June, 
that is to say, the interest on debts recognised 
to be doubtful or bad at the andit. If 
this sum of Rs. 20,000 is deducted, the 
balance is Rs. 2,06,000 odd and this 
represents the amount which the prosecu- 
tion still contend, shonld have gone to 
interest suspense or deferred’ interest ac- 
count and not to profit and loss and which 
should not have been distributed as profit 
by the Bank. The principal items in this 
sum of Rs. 2,00,000 (these figures you 
might note down against the list I gave you 
of larger and smaller debts, you can put 
the figures in a separate column, interest 
wrongly credited to profit and loss according 
to the - prosecution) " are against Attia, 
Rs. 24,500, against Mower & Co. 
Rs. 90,400 ; against Mount Pima, Rs. 6,200, 
against Aung Ban, Rs. 9,400 and against 
the Rangoon Refinery Company, Rs. 93,500. 
If you add up these figures you will find 
that the total is Rs. 1,84,000. Then among 
the lesser debts the only figures that need 
attract your attention are those relating to 
Cotterell, Rs. 5,800, Moberley, Rs. 6,200, 
Peters, Rs. 2,100 and A. Stephens Ra. 5,700. 
These are the four larger items and I need 
not trouble you with the rest. 
of these four is Rs. 19,800. So that adding 
Rs. 19,800 interest on. these four items 
and Rs. 1,84,000 -on the fivelarger items 
you geb roughly Rs, 2,038,800. That is the 
I have given you. To 
arrive at these figures I have followed the 
same course as followed by Mr. Holdsworth 
in “calculating the figures for the table at 
the top of Exhibit 13)dd), that is to say, 
I have in each case taken the figure for 
total interest in column 6 of Exhibits 13 
(a) &  13(bb) and deducted from the 
total receipts shown in column ]1l. The 
net amount of interest actually debited to 
each of these accounts and afterwards taken 
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to profit and loss by the Bank during the 
half-year is thus arrived at. Inthe case 
of the Refinery Company's debs [Exhibit 
13 (c)] looking to the state of the account 
and the nature of the payments, you will 
have to decide whether Mr. Holdsworth 
was justified in treating the credits in 
columns 10 and 11 of Exhibit 13 (c) during 
the half-year, entirely as credits to ths 
principal of the Refinery debt. I would 
like to remind youof what Mr. Holdsworth 
said about this (page 37 of his evidence) 
(Read re Rangoon Refinery Company from 

The whole of the interest should have 
been credited to interest suspense account 
E S value of the security"), That 
was an admission he made in answer to 
Mr. Ooltman's question. In this onse, ze, 
of & Company in liquidation, it depends 
entirely on security. Then he said in 
answer toa question I put to him, “ The 
reason why I make a differenca between the 
Rangoon Refinery debts and other debts in 
Exhibit 13 is that in, the case of the 
Refinery accounts, a large amount WAS 
advanced during the period (Rs. 16,06,499), 
and the amount received was much less 
(Rs. 11,20,110), and there was a large 
balance of Rs. 5,39,950 increase in the 
total balance due atthe endof the period 
and this debt was unsecured and doubtfal 
toa large extent atthe close of the period. 
In the other accounts there were practically 
no transactions darirg the. period” Well, 
gentlemen, you must decide whether he was 
justified in doing that, ^ie., in treating this 
Refinery account in this exceptional way. You 
have his reasors which L have read out to 
you and I leave it to you to decide whether 
they are Sufficient. It is a question on 
which I think you will be able to form a 
better opinion than’ I could. It seems to de- 
pend a good deal ou what view yoa take of 
the Refiaery debt, the principal of the debt. 
I have already dealt with the question 
whether that debt conld be regarded asa 
good debt at- the time of the balance sheet. 
If you enma to the conclusion that the Ha. 
fiasry debt was a doubtful debt, then I think 
you must decide also that the credits to 
thia account during the half-year should have 
been taken only in reduction of the principal 
aud that there was no justification for treat- 
ing the unpaid interest as profit, So also as 
regards the unpaid interest on the other 
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debts, those of Attia, Mower & Co., Mount 
Pima, Aang Ban, Cotterell, Moberley, Peters, 
and A. Stephen. Itis only if you find these 
debts to have been doubtful or bad on the 
30th June 1911, that you need consider the 
further question whether the unpaid interest 
accruing on them was properly taken to 
profit and loss. The Bank were, of course, 
entitled to reckon as profit the unpaid in- 
terest on any debt which was honestly con- 
sidered to be a good debt. On the other 
hand, it may be said that whatever portion 
of the debts you find to consist of doubtful 
or bad debts, the unpaid interest relating to 
that portion of the total debts ought to have 
been taken to interest suspense or deferred 
interest account or at any rate ought not to 
have been treated as divisible profit in the 
profit and loss account. 1 would like to re. 
mind you of what the experts said about the 
interest suspense account: perhaps ib is not 
fresh in your memory. Turn to Mr. Blaok's 
evidence on pages 1 and 2 of his deposition 
(read from "taking an account which is bad.. 
I tds baad ie n such interest would bá 
credited lo interest suspense account’). Fuar- 
ther down on the same page he says “in my 
opinion the mere increase of an overdraft 
account... eese en nenesbhe Bank was 
satisfied of the debtor's ability to pay." 
Then in cross-examination by Mr. Coltman he 
said (read from “Regarding the crediting of 
unpaid interesb............ a , noted in 
the books or mot"). Then there is Mr. 
Tanner’s evidence, pages 1—3. He says 
(read from “Ifa debt is considered good... 
ET „to be a firm of repute”). 
Further down Be: duy “Interest on bad or 
doubtful debts............ “reserve for bad 
and doubtful'" He also: said ab page 3 of 
his deposition (read from “I agree that the 
only object of the interest suspense account.. 
seceeecoecsseeess.DOfore the account is pubs 
lished. ") Then there is Mr. Warren, former 
agent of the Bank of Bengal in Rangoon, 
who was the 7th witness for the defence. 


He says Tbe practice of thé Bank of 
Bongal..........0......which the Bank holds 
for ib.” Then last of all I will refer you to 


what Mr. Meugens said on page 6 of his 
deposition at the bottom (read from “ifa 
debt is seriously doubtful................, 02 
otherwise reserved against"). Then on paga 
3 hesaid "I heard Mr. Warrens’ evidence 
ern tay depend on other things.” So 
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I think there is no substantial difference of 
opinion among these gentlemen as to the 
principles which should guide a Bank in 
this matter, no real difference as to the 
Circumstances in which you may credit 
interest to profit and loss and asto the casss 
in which the Bank ought to take such inter- 
est to interest suspense account. I think, 
however, that Mr. Holdsworth in saying that 
"you must have absolute certainty of recover- 
ing betore you can deal with the interest as 
earned income” is going beyond the mark. 
It is unnecessary that the recovery of the 
interest should be absolutely certain; the 
consensus of opinion among the other experts 
who were examined shows that absolute 
certainty is not necessary. It is sufficient 
if the Manager of the Bank or the Directors 
honestly consider the debt a good debt and 
believe that the interest will be recovered. 
If they had a reasonable certainty to that 
extent, [ think, that would be sufficient. I 
think that is the effect of the evidence given 
by these expert gentlemen. Well, applying 
these principles and using the knowledge you 
have gained of the various debts, you have to 
decide whether the management of the Bank 
could honestly treat this interest amounting 
to over two lakhs of rupees on these debts 
as earned income available for profit-reckon- 
ing in the balance sheet. This is of the 
greatest importance, for you will remember 
that the available profit shown in the balance 
sheet was Rs. 1,62,000 odd and, therefore, 
the genuineness of this profit depends toa 
great extent on this question of unpaid in- 
terest. If as the prosecution contend, the 
Bank had no right to credit this two lakhs 
odd to profit and loss, then there was no 
profit at all but a loss and the balance sheet 
was necessarily false. Hven if you decide 
that any large portion of the two lakhs was 
wrongly credited to profit and loss, you 
will have to work out the effect of your : 
decision as regards the net profit of 
Rs. 1,62,000 and see how far the aspect 


. of the balance sheet would have been changed 


if that portion of the interest had been put 
in an interest suspense account instead of 
going to profit and loss. I may say that in 
this part of the case there is no sugges: 
tion that the prosecution have sprang a 
surprise on the accused. The question of 
erediting unpaid interest to profit’ and loss 
has been conspicuous in the fore front of 
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In connection with this branch of the subject 
you will, no doubt, bear in mind the Auditor’s 
letter of the Ist August 1911, in which 
he strongly advised that interest on most 
of the unsecured loans -should be credited 
to an interest suspense account or 
not at all. Now, gentlemen, that advice 
was given before the balance sheet 
was issued, bat after it was printed. The 
unsecured loans according to the Bank 
Manager and the Auditor amounted to 
Rs. 6,353,000 and the interest on that sum 
was not taken to an interest suspense ac- 
count in this balance shest, but was reckoned 
as divisible profit. Mr. Allen says, he meant 
this advica of his to be applied in the 
ensuing half-year. But if it was strongly 
advisable for the ensuing half-year, it is 
not easy. to understand why he did not 
Insist on the same course being followed in 
the balance sheet for the half-year ending 
30th June 1911. You will remember that 
Mr. Allen at first contended that provision 
for the interest-on the unsecured debts had 
actually been made in the contingency fuud 
on tke 30th of June 1911, and that he merely 
meant to convey to the Directors that it 
would be better in future to make provision 
for such interest in an interest suspense account 
month by month rather than to make a lump 
sum provision at the end of the half-year, 
when deciding how much was to be added to 
the contingency fund. That would, of course, 
be a mere matter of book-keeping and Mr. 
Allen went on to explain to us the superi- 
ority from the book-keeping point of view of 
putting doubtful interest month by month 
in an interest suspense account rather than 
providing for it in a contingency account at 
the end of the half-year. Bat the next day 
it was shown that Mr. Allen’s answers on 
this subjects were not correct. For he was 
obliged to admié that, as a matter of fact, the 
contingency fund on the 380th of Jane 1911 
was only a few hundreds of rupess in excess 
of the principal and interest of debts taken 
to be doubtful or bad at the audit, that is to 
say, Rs. 2,94,000, and, therefore, it was all but 
exhausted in providing for these debts and 
‘their interest and, therefore, it is plain that 
the balance sheet of 30th June 1911, con- 
tained no reserve provision at all for the 
‘interest on unsecured loans respecting which 
Mr. Allen had expressed his misgivings in 
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his letter of the lst August to the Diraetors. 
It also appears to mefrom the Auditor’s 


advice on this point and from his 
‘advice about nob paying a dividend 
that he entertained Serious doubts 


about most of these unsecured loans, and 
though he does not expressly say s», his 
letter a6 any rate suggests the inference that 
the Bank should not merely have ereditod 
interest on these loaus to interest suspense 
account bat should also have made special 
reserve provision of some kind for most of 
the principal of thesa debts amounting to 
Rs. 0,386,000. You will remember Mr. 
Meugens’ remark, that if you say the interest 
on ihe unsecured loans should go to interest 
suspens3 account, that is tantamount to say- 
ing that these debts are doubtful. Hoe said it 
pre-supposes that these debis were doubtful. 
So that we have some grounds—lI do not know 
how substantial they appear to you to be— 
for thinking that as regards the Rs. 6,36,000 
the Bank ought to have made reserve provi- 
sion not only for interest but also for 
principal. It is trus that there was a reserve 
fund of 5 lakhs, but no part of this fund 
was ear-marked as provision for doubtful 
and bad, debts and we have it on Mr. Meu- 
gens’ anthority that if any part of the 
ordinary reserve fand is to ba ased for this 
purpose it must be expressly stated so in the 
balanca sheet; that is to say, the reserve 
fund or such part of it as may be required 
for the purpose of meeting bad or doubtful 
debts should be described as a raserve for 
doubtful and bad debts, In the absonca of 
such express description, you cannot include 
bad and doubtful debts, principal or interest, 
among your assets, unless of course you hava 
provided for them otherwise by a secret 
reserve or contingency fund. 


CoMMENTS OX ÁÀÁUDITOR'8 Actions. 


In what I hava said ap to now, I have 
dealt with the case generally and have tried 
to lay before you the principal considerations 
to be taken into account in deciding whether 
the balanca sheet and Directors’ report were 
false and dishonest and whether the dia. 
honesty was aggravated by keeping the Bank 
open till November. It remains for me to 
deal with the case against each of the aecased 
separately. Bat before doing that, it is 
advisable, to touch upon the question how far 
the accused would have been justified in 
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relying upon the Áuditor's certificate on the 
balance sheet, You will have noticed that 


both Mr. Mower and. Mr. Clifford in their . 


written statements and throughout their 
defence have relied ta some extent on this 
certificate: they have relied upon it as prima 
facie evidence that all was right. But you 
have to consider the case of the balance sheet 
being false and fraudulent. In that case it 
is a necessary inference from Mr. Mower and 
Mr. Clifford’s reliance upon the Anditor’s 
certificate that the fraud or dishonesty, if 
‘any, were confined tothe Manager and the 
- Audilor whose signatures were on the bal. 
ance sheet when it was laid before them, or, 
in other words, that the Directors were 
taken in by Mr. Strachan and Mr. Allen 
who prepared a false balance sheet for them 
to ,sigr; that is putting the matter quite 
baldly, but I think, it is a legitimate infer- 
ence from this line of defence. But such an 
inference, I submit to you, would manifestly 
be absurd, for it was not Mr. Allen and 
Mr. Strachan so much as Messrs. Mower 
and Clifford who were concerned to prevent 
the Bank from collapsing, and we may reject 
as wholly improbable any suspicion that Mr. 
Allen and Mr. Strachan would coneoot a false 
balance sheet and keep the Direotors in the 
dark abcutit. The law on the subject of 
Company audits is contained in section 74 of 
the Companies Act (read it). Then there 
are the provisions in the Articles of Associ- 
ation ‘of the Bank which are binding on all 
concerned (Exhibit IJ). The Articles are 
110, 118, 114, 115 (articles read). I also 
will read for your guidance a passage from a 
recognised authority on Company Law which 
describes the duties of Auditors, that is 
Lindley on Companies, page 617:— 

“The first duty of auditors is to ascertain 
what duties are imposed upon them by the 
Comranies’ Regulations, and by the Acts by 
which it is governed, and to conduct the 
audit accordingly. Speaking generally, it is 
their duty to examine the Company’s books 

md accounts and to report whether the 
balance sheet exhibits a correct view of the 
Companies’ financial position at the lime of 
the audit; and in doing this they ought not 
to confine themselves to verifying the 
arithmetical accuracy of the figures in the 
balance sheet. It is, however, no part of 
their duty to consider whether the bnsiness 
is prudently or imprudently conducted; nor 
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is ib their duty to take stock. If special 
knowledge is required to value the stock or 
for any other purpose connected with the 
andit, they are entitled to act on an expert’s 
opinion. If the Company’s officers have, or 
may reasonably be supposed to have, such 
special knowledge, the auditors may trust to 
them if they hava no reason to suspect their 
honesty. If,as is usually the case, it is’ 
their duty to report tothe share-holders, they 
will not discharge their duty by reporting to 
the Directors. Moreover, except perhaps 
under very exceptional circumstances, their re- 
port ought to contain the information to which 
the share-holders are entitled; if it merely 
gives the share-holders the means of inform- 
alion, it will not be sufficient. Anditors 
are bound to exercise a reasonable amount of 
care and skill in the discharge of their duties, 
The amount of care and skill which is reason- 
able depends on the circumstances of each 
case; if there is nothing to excite their sus- 
picion, less care will be reasonable than if 
their suspicious were, or ought to have been, 
aroused. 

“Auditors who honestly discharge their 
duties with the requisite amount of care and 
skill incur no hability even though they 
have committed errors of judgment and the 
balance sheet and accounts are in fact false 
and misleading. If they do not do so, they 
will be joiotly and severally liable to make 
good any loss caused thereby, e. g., if divi- 
dends are improperly declared and paid on 
false or misleading accounts certified by them 
as correct, they will be jointly and severally 
liabe to make good all monies so misapplied 
with interest.” 

Yon see that an Auditor has to ascertain 
the true financial position of the Bank at 
the time of the audit and to report to the 
share-holders. He is not there for the Direc: 
tors or Manager to lean upon. His main 
function is to protect the interests of the 
share-holders: thatis what an auditor is for. 
I said before, that section 74 of the Compa- 
nies Act about balance sheet and auditors 
occurs ina partofthe Act which is headed 
“Protection of members.” What the Auditor 
has to see is that that the Directors and officials 
are publishing true statements of the Bank's 
affairs, not merely arithmetically correct lists 
of balances copied from the ledgers of the 
Bank. For example, the auditor should see 
that the sums shown as good assets in the 
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balance sheet bear some close relation to the 
actual present market.value of those assets, 
and that debts which are doubtful or bad are 
duly reserved against. In the case of un- 
secured debts, of course, the Auditor has to 
rely principally upon the Manager and 
Directors as to the solvency of those to 
whom they have given credit. In this case 
Mr. Allen was justified in accepting the 
Manager's statement about Attia. He 
apparently had some doubts as to whether the 
Manager's opinion was correct. There is 
little doubt, I think, that Mr. Allen did not 
feel quite comfortable about the Bank’s debts. 
Before the audit actually began, we find Mr. 
Strachan writing to the Aung Ban Company 
and the Refinery Co. Liquidators and telling 
them that the Auditor was threatening to take 
their debts as unsecured. Letters of lien 
were obtained from some of the big debtors 
and Mr. Allen was satisfied. Through an 
oversight, it appears that no such letter of 
lien was procured in the case of the Aung 
Ban Company's debt, but Mr. Allen 
apparently did not know of this. omission. 
But he was still not altogether satisfied with 
the debts that were shown as unsecured. 
His letter of the Ist of August which has been 
referred to more than once is most important, 
To my mind at least, it shows that he passed 
the balance sheet in spite of serious mis: 
givings about the debts. He points ont the 
weakness of the security for a considerable 
number of the loans and comments unfavour- 
ably on the kind of security and the absence 
of market quotations, (hen follows the advice 
‘we strongly advise that the interest on moat 


of the unsecured loans be eredited to au: 


interest suspense account or not at all," and he 
points out that after deducting the amount of 


the secret reserve from Rs. 9,36,000, 
unsecured loans, the balance is in excess of 
the reserve fund of 5 lakhs. What could 


that mean butthat the Auditor had misgivings 
about this sum of Rs. 6,36,000 odd. If there 
was no doubt about this large sum, then why 
should he recommend interest on it to go to 
interest suspense if credited at all. Mr. 
Meugens says, that 
were doubtful debts. If Mr. Allen thought 
these debts to be good debts, I do not think he 
would have anr reason to make such a re- 
commendation to the Directors. It is for you 
to decide whether Mr. Allen should have 
contented himself with writing to the Direct- 
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ors. It seems to me that he should not: 
Looking to his position as a sort of "watch- 
dog" for the share-holders I think he ought 
to have reported to the share-holders the 
doubts he had about the securities and the 
advice he was giving tothe Directors about 
the crediting of unpaid interest on the un- 
secured loans, especially as the balance sheet 
which he was certifying to be correct treated 
the unpaid interest on tbese loans as part 
of the good assets of the Bank. I think the 
omission in the Auditor's certificate of all re- 
ference to this matter was hardly justifiable 
especially when Mr. Allen thought the situa- 
tion was so serious as to warrant him in 
recommending that no dividend should be 
paid for the half-year. Then, again, as regards 
the Moola Oil and the Burma Petroleum 
shares I think the Auditor relied too much 
on the Director, Mr. Clifford’s assurance as 
to the value of these undertakings. In ordi- 
nary circumstances Mr. Allen would be ene 
titled to take what a Director might tell 
him on such a point and to act upon it, but 
in this iastanee he should have been mindful 
of the fact that Mr. Ulifford was not only 
a Director of the Bank bat was also a Direct. 


or of the Bank's principal debtor, Mower 


& Co, and that Mower & Co. had de. 
posited shares of these very Companies in 
the Bank as security for some seven lakhs of 
rupees. Mr. Allen has told us that. he 
still considers that this balance sheet honest- 
ly and correctly seta forth the position of 
the Bank at the time. I think you have 
some reason to doubt whether he can really 
hold that opinion. It is true that Mr. Allen 
had very little to gain personally by keeping 
the Bank open, but if he had stated the true 
position of affairs and a run onthe Bank 
followed the Bank might have to close and 
the Auditor would lose his fees as Anditor 
of the Bank and of Mower & Co., and any 
of the Mower Companies that might ba 
involved inthe crash. It is hard to believe 
that the loss of these fees would be a sufli- 
cient motive for passing a balance, which 
he knew or had reason to believe to bea 
false balance sheet. We are, however, not 
concerned with his motive. We have to 
look only at what he actually did. My 
own opinion is that Mr. Allen’s action with 
regard to the audit and the balance sheet 
showed a degres of complaisance towards 
the Directora and Manager which randers it 
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necessary to discount his evidence consider- 
ably. Butitis entirely for you, gentlemen, 
to put your own construction upon Mr. 
Allen’s actions and to form your own opin- 
ion as to the value of his evidence. 


ilih April 1913. Gentlemen, when the 
Court adjourned yesterday I had been dealing 
with the question whether it would be reason- 
able to give any weight to the suggestion 
that if the balance sheet is false, the Directors, 
Mr. Mower and Mr. Clifford, could have 
no responsibility for it because they were 
entitled to rely on the certificate of the 
Auditor and on the Manager's signature, 
I told you that, in my opinion, ib is highly 
improbable in this case that the Manager 
with the connivance of the Auditor would 
concoct a false balance sheet and keep the 
Directors in the dark about i£. 


It is necessary now to say a few words 
about another line of defence, which relates 
to Mr. Okeden’s connection with the Bank. 
Tt has been suggested that though Mr. 
Okeden did not actually sign the balance 
sheet, he was here throughout the greater 
part of the interval between the signing 
‘of the balance sheet and the closing of 
the Bank, and he must, therefore, have 
known the actual state of affairs just as 
well as the other Directors. Here it is 
argued he is a man of undoubted integrity 
who with a full knowledge of the facts 
saw nothing legally or morally wrong in 
keeping the Bank open till November the 
13th. In such circumstances how can 
you say that the other Directors or the 
Manager acted dishonestly in doing precisely 
the same thing? There is a fallacy in 
this argument and that fallacy lies in 
the assumption that Mr. Okeden had a 
knowledge of the state of affairs equal to 
that of the other Directors—the present 
accused. It is quite clear I think that 


he had not. He had no concern in the 
various Mower Companies and he knew 
little or nothing about their affairs. He 


has appeared before you as a witness and 
has said among other things that he con- 
sidered, he duly exercised the control which 
according to the Articles of Association 
are vested in the Directors. It seems to 
me that Mr. Okeden’s control was of a 
very flimsy description and that he was 
practically an ornamental figure on the 
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Board and nothing more. He did not 
even know that Mower & Co. banked with 
ihe Bank of Burma. He attended. the 
meetings of the Directors and read any 
notes which the Manager might think fit 
to circulate for the information of the 
Directors. But, I think, it is evident that 
he exercised no effective control and had 
only the sketchiest knowledge of what was 
going on. His evidence shows that he 
never thought it necessary to look into things 
for himself but relied implicitly upon what 
was told him by his co-Directors, and by 
the Manager. Even matters of first class 
importance, such as Andesashia’s complaint 
to the Bank in March 1910, and the Auditor's 
letter of lst August 1911, did not put 
Mr. Okeden on inquiry for himself and did 
not ruffle his confidence in the other Directors 
and Manager. Though Mr. Okeden may 
have been « negligent Director, I think it is 
certain that he was not a dishonest one 
and that this must be so, is indeed admit. 
ted by the defence. If the balance sheet 
was really false, he,at any rate appears to 
have known nothing about if. His caseis 
distinguished from that of the three accused, 
who all approved and signed the balance 
sheet and whose state of knowledge as to the 
contents of the balance sheet we must now 
consider. 


AogusED's KNOWLEDGE OF Bang’s Rear STATE. 


It would have been very convenient if I 
could have put to you first, the question 
whether the balance sheet is in fact false or 
not; that is the foundation of the whole case. 
lt would be convenient to get your decision 
on that question before dealing with the 
further question, how far each of the ac- 
cused is shown to have had guilty knowledge, 
for if you are satisfied that the balance sheet 
was not false, or rather if you ara’ not 
satisfied that it was false, there is an end 
of the matter. But I cannot put the case 
to you piece-meal: if must all go together. 
You will understand, therefore, that the re. 
that I have to make as to the 


are for your consideration only if you do 
find the balance sheet to be in fact false 
aud not otherwise. You have to consider 
the case of each one of the accased separately, 
for it does not, by any means, follow if 
one is found to be guilty, that the others 
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must necessarily be guilty. It may well 
happen in a Bank prosecution like this 
where the Manager and certain Directors 
are prosecuted jointly, that only the Manager 
or, it may be, one of the Directors, is found 
to have acted with the guilty knowledge 
and intention requisite for a conviction. It 
is easy to imagine such a case. Therefore, 
in the present trial, it is for you to decide 
not only whether the balance sheet was 
false but whether as regards each of these 
persons he knew it to be false when he 
signed it. If you find, asa matter of fact, 
thet one or more of them signed without 
knowing or having good reason to believe 
that it was false, then as regards that 
accused or those accused, you should certain- 
ly bring in a verdictofnot guilty. I must 
repeat that it is not enough for a con- 
viotion of this 
accused was very careless or very negligent, 
that he relied too much on the assurances 
of others as to the correctness of what he 
was signing. The law requires much more 
than carelessness or negligence. It requires 
positive dishonesty and there isa very wide 
gulf between the two. Without actual 
kowledgethat the balancesheet was false, there 
would beno dishonest intention, and dis- 
honest intention as I have already pointed 
out to you, isan essential element, indeed 
it ig the main element, in the offence charged 
against these accused. You have, therefore, 
io decide as to the knowledge of each of the 
accused at the time. of the signing of the 
balance sheet on the Ist August. And for 
your guidance in eonsidering this question, 
I will read to you the words of the Judge 
in summing up the City of Glasgow Bank 
case, a case which resembles this one in many 
respects. In that ease as in this, there was 
a balance sheet which the prosecution alleged 
to be false and the Jury had to deside not 
only as to the falseness of the balance sheet 
but also astothe guilty knowledge of the 
accused Directors individually. 

The Judge says: — As to the knowledge of 
the Directors that these balance sheets were 
"fabricated. Now, whatthe prosecutor has 
undertaken to prove, and says that he has 
proved, is not that these Directors were bound 
to know the falsity of the statements in the 
balance sheets— notthatthey lay under obliga- 
tions to know it, not that they had the means of 
knowledge—but, that, in point of fact, they 
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did know it, and that is what you must find 
before you can convict the prisoners of any 
part of the offences attributed to them, You 
must be able to affirm in point of fact, not 
that they had a duty and neglected it, 
not that they had the means of information 
within their power and failed to use them, 
but that, as a matter of fact, when that 
balance sheet was issued, they knew that 
the statements contained in it were false, I 
say that, because there has been some 
phraseology used in the course of this trial 
that would seem to indicate that a con- 
structive knowledge was all that was requir- 
ed for such & case. Constructive knowledge 
might be quite sufficient if we were dealing 
here simply with an action for civil debt 
or civil reparation; for what a man is bound 
to know he shall be held to have known. 
But that has no place at all when aman 
is charged with crime. His crime is his 
guilty knowledge, and nothing else. He is 
charged with personal dishonesty, and you 
must be able to affirm that on the evidence, 
before you you can convict him, But while 
I say that, gentlemen, I by no means, mean 
to say that the knowledge which you must 
find must necessarily be deduced from direct 
evidence of it. You are not entitled to 
assume it; but you are entitled to infer 
that fact, as you are entitled to infer any 
other fact, from facts and circamstances 
which show and carry to your mind the 
conviction that the man when he circulated, 
or when he made that balance sheet, knew 
that it was false. You must ba quite satiafi- 
ed, however, before you can draw that 
conclusion, no& merely that it is probable, 
or likely, or possible that he knew, bat that 
he did, in point of fact, know the falsehood 
of which he is accused." 

I wil take first the cease of tho two 
Directors, Mr. Clifford and Mr. Mower, and 
as regards these two accused, it is necessary 
to deal with an aspect of the ease which 
distinguishes it from other Bank trials. I 
refer to the inter-dependence of the Bank 
of Burma on the one hand and what are 
referred to as the Mower Companies on the 
other. This is a fact which leaps to the 
eye and which I consider highly relevant 
to the charge. It is undisputed that these 
two accused, who were the original Directors 
of the Bank and continued to be Directora 
till the Bank closed in November 1911, wor? 
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also Directors of Mower & Co., the principal 
debtors of the Dank, and bad either through 
Mower & Co., oras individuals,a very large 
and in many cases a controlling interest 
eitheras Managing Àgenísor Directorsor prinoi- 
pal share-holders, in most of the other large 
companies which were financed by the Bank. 
To make this quite clear, it is sufficient for 
you to refer to Mr. Clifford’s note, Exhibit 
26 (a). Itis attached to the Manager, Mr. 
Strachan’s note of the 30th October, Exhibit 
26. It has been read to you more than once 
and I do not think I need read it to you 
again. It shows the close connection between 
Mower & Co. ard most of the other Qom- 
panies. A statement, Exhibit 89 (b), has 
been prepared to show the extent with which 
the funds of the Bank were used for the 
purpose of financing the Mower group of 
Companies. There is aroiíher statement, 
Exhibit 89 (a).. Exhibit 89 (a) isa revised 
edition of another Exhibit 89, put in evidence 
i the Magistrate’s Court for the same 


purpose. It has been pointed out that there 
are great differences between the two 
exhibits, Mr. Holdsworth explained that 


the omissions in the second statement were 
in favour of the accused, but itis a pity that 
more pains were not taken to compile:the 
information correctly in the first instance. I 
prefer todraw no inference from Exhibit 89 (a), 
As regards Exhibit 89 (b), however, 
ihe figures in that statement have not 
been challenged and I think you may take 
the information given in that statement into 
consideration, As I have said, Mower & Co. 
themselves were the greatest debtors of the 
Bank. For information as to the other 
Companies mentioned in Exhibit 89(4) you can 
look at the balance sheets and the list of shares 
in Exhibits 45 (a) to 58 (c) and Exhibit 
60 (f). You will notice among other things 
that two-thirds of the Burma Investments 
shares were held by S. A. Mower and that the 
Burma Investments Company had more than 
one-half the Rangoon Oil shares afterwards 
converted into British Burma Petroleum 
shares, so that S. A. Mower had a controlling 
interest in the Rangoon Oil Company. Attia 
whose accounts are shown in Exhibit £9 (b), 
was originally a partner in Mower & Co. but 
retired in 1907. Mr. Cotterell was a partner 
in Mower Cotterell & Co. which afterwards 
became Mower, Limited. He was also a 
partner of Marshall Cotterell & Co. in which 
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Messrs. Mower and-Olifford and the firm of 
Mower & Co, held more than half the shares. 
At the bottom of Exhibit 89 (b) yon will see 
a summary of the figures. According to this 
summary, the total amount of loans and over- 
drafts due to the Bank on 30th June 1911, was 
1223 lakhs in round figures, and out of this 
total, the Mower Companies with Attia and 
Cotterell, were responsible for over 105 lakhs. 
Ont of Rs. 9,21,000 odd shown as bills re- 
ceivable in the balance sheet, the Mower 
Companies together with Attia and Cotterell 
were interested as drawers or drawees or both 
in all but a small fraction. “These figures 
have been worked out by Mr. Holdsworth aud 
their accuracy-has not been questioned. Ib 
is impossible, in my opinion, to shut our eyes 
important 
bearing they have on the case. They lead 
to the conclusion that the Bank of Burma, 
founded by Messrs. Mower and Clifford, exist- 
ed primarily for the purpose of obtaining 
funds with which to carry on the operations 
of the Mower Companies. lam not saying 


-that the Directors were contravening the law 


in getting funds for their various Companies 
in this way. So far as I can see there waa 
nothing illegal in it. The prescribed form of 
balance sheet has a heading oa the assets 
side. “Sums due by a Director or other 
officer of the Bank.” But this refers to sams 
due by them ir their personal individaal 
capacity, It does not refer to sums due by 
Companies in which they are interested, how- 
ever intimate or preponderant their interest 
in such Companies may be. This is a matter 
to which the Legislature have turned their 
attention in framing the new Companies Act, 
but under the pr-sent law (Indian Companies 
Act, 1582), the law which applies to this 
case, it appears that the Directors of a 
Bank couldalso be Directors and Managing 
Agents and part-owners of any number 
of Companies indebted to the Bank, and 
there would be no legal obligation on them 
to disclose such facts to the public, You 
must, therefore, dismiss from your minds 
any shadow of bias against the accused on 
this score. You may think it a vicious 
system, which | allows the fands of 
the Bank to be used mainly for the 
purposes of oil-winning and other 
industrial concerns in which the Directors 
themselves are among the persons ‘chiefly 
interested, but it would be entirely wrong to 
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let any such views influence your decision 
as to the guilt or innocence of the Directors 
in this cass. They did nothing more than 
what the law permitted in this matter. I 
have introduced these remarks for a different 
purpose altogether, that is, to assist you in 
deciding the question of the two Directors’ 
actual knowledge of the affairs of the Bank 
on the date that they signed the balance 
sheet. It seems to me that the close con- 
nection of Messrs. Mower and Olifford with 
these Companies and with Attia and Cotterell 
gave them special, nob to say unique, 
opportunities for knowledge of the state of 
the principal debte. It must be said that 
they had better opportunity than Bank 
Directors ordinarily might ba expected to 
have. I find it difficult to believe that they 


kept their knowledge of the affairs of these: 


various Companies in a brain compart» 
ment entirely shut off from the brain 
compartment which was brought into use 
in perusing and approving the balance 
sheet, the profit and loss statement and the 
Director’s report of the Bank. This, how- 
ever, is a matter entirely for you as business 
men to settle for yourselves. Opportunity 
and knowledge are not the same thing. You 
are entitled to make any reasonable inferences 
but they must be reasonable. The law 
about inferences of this kind is that you 
may presume the existence of any fact 
which you think might have happened, re- 
gard being had to the common course of 
natural events, human conduct and public 
and private business in their relation to the 
facts of the particular ease before you, and 
bearing that in mind you will have to 
decide what inferences you can legitimately 
draw from the opportunities of knowledge 


which the accused Directors had. Your ` 


common sense and business experience will 
enable you to decide how far actual know- 
ledge of the state of the debts and securities 
can reasonably be inferred from the oppor- 
tunities which these two Directors had by 
reason of their connection with the affairs of 
the debtor Companies and their connection 
with Attia and Cotterell. 

Taking first the case of Mr. Clifford, you 
will see he was the sole Director present in 
Rangoon for some months before the balance 
sheet was issued. He denies that he took 
any part in the preparation of it: this is in 
contradiction of what he is reported to have 
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said at the meeting of share-holder3 after 
the Bank closed. He said: — In June of 
this year when the half-yearly balanes sheet 
was issued, the securities held by the Bank 
were subjected to close sorutiny by the 
Auditors and Directors, and valuations 
assessed af a minimum market price.” He 
says, the report of that meeting is inaccurate, 
and if is clear thatit is inaccurate at any 
rate in one respect, because it mentions 
Directors inthe plural and I understand 
that there was only one Director in Rangoon 
at the time of the audit. I think Mr. 
Clifford’s explanation may ba accepted at 
any rate to the extent that he did not take 
any part in preparing the details of the 
balance sheet. But you will have to consider 
the likelihood of the Bank Manager deciding 
for himself without reference to the sole 
Director in Rangoon, such radical questions 
as the total amount of debt to be credited as 
good, the amount to be classed as doubtful 
or bad and against which provisions shoula 
be made by way of reserve in a contingency 
fund. As to that, of course, you must also 
remember the evidence given by Mr: Kest- 
even. He said:— fama Director of a few 
Companies. So far as my knowledge goes, 
the Directors usually rely on the Auditors 
as to the accuracy of the accounts and do not 
go into the figures themselves “I see he also 
says, however, in cross-examination "that the 
Directors are supposed to be generally cog- 
nisant of the affairs with which the balance 
sheet deals but not with all the details of 
the affairs.” This gentleman, Mr. Kesteven, 
was apparently never a Director of a Bank 
though he was a Director of other 
Companies. Jt is true that wide powers 
were conferred on the Manager by the 
power-of-attorney (you see the  power-of- 
attorney among the exhibits), but these 
powers were not conferred to the exclusion 
of the Direstors’ powers. It would be 
absurd to hold the Director responsible for 


-any mere details of Bank management but in 


large matters such as I referred to just 
now, it is not unreasonable to presume that 
the Manager acted in consultation with the 
Directors. At least so it seems to me, but 
this is a matter which you have to decide 
for yourselves. You will remember that 
paragraph 86 of the Articles of Association 
laid down that the management and eontrol 
of the Bank shall be vested in the Directors, 
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that is to say, they are left no option bat 
have the duty of managing the affairs of the 
Bank expressly laid upon them. Whatever 
powers they confer on the General Manager, 
the Directors cannot divest themselves of the 
general duty of management ana control, or 
perhaps E should say, the general supervision 
and control, so long as they continue to be 
Directors. I think, therefore, you must 
presume that Mr. Clifford as the sole Manag- 
ing Director in Rangoon at this time, did 
exercise the supervision and control that 
were vested inthe Board of Directors and 
that in exercising these functions he would 
naturally become conversant with all really 
important matters concerning the Bank. Mr. 
DeGlanville drew attention to an English 
ease in which it was laid down that a Direc- 
tor is entitledto trust the officers and servants 
of a Bank to do their duty honestly and that, 
of course, is perfectly true as a general pro- 
position; but that English case was a civil 
case in which somebody tried to make the 
Director responsible for the misdeeds of a 
dishonest Manager. Thebalance sheet which 
was laid before that Director, the defendant, 
falsely represented the Bank to be flourishing 
and the Directors’ report falsely stated that 
proper provision had been made for bad debts. 
it waa very like the case alleged by the prose- 
cution here in those respects. But in that case 
though the balance sheet was really false, 
the Director, who was the defendant, be- 
heved the balance sheet and report to be per- 
fectly trae and he had no reason to suspect the 


honesty or competence of the Manager. He 
was himself deceived by the Manager. He 


was deceived by the false balance sheet and 
report andib was held that he was not 


sivilly liable to make good the money which - 


had been improperly paid away as dividends 
on the basis of this false balance sheet and 
report—that was the case —much less would 
he be liable criminally. It appears in that 
case that not only the Manager but another 
Director who was a Managing Director had 
for years before, fraudulently concealed the 
true facts ofthe value ofthe outstanding 
debts and other matters, which it was their 
duty to bring to the notice of the Board, and 
which might have been discovered by the 
defendant Director if he had made a careful 
examination and comparison of the accounts 
of the Bank. You will see, gentlemen, that 
n this English case the circumstances were 
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very different from those alleged in the 

present case, itis nob pretended by any 

one that Mr. Strachan deceived or had any 

motive for decaiving Mr. Clifford and Mr. 
Mowerin any way. The suggestion of the 

prosecution’ on the contrary is that they all 

acted in concert. 

Well, gentlemen, whatever you think 
about the minor debts of the Bank, ib seems 
to me that you might reasonably infer that 
Mr. Clifford knew most of what was essential 
to know of the large debts—those of Mower 
& O»., the Refinery, Aung Ban, Mount Pima, 
Uotterell, Moberley and Stephen. This is an 
important WA a of fact which you will - 
have to decide. You must give all due 
weight to the circumstance that has appeared 
in evidence that Mr. Clifford at the time of 
the audit was suffering from sprue. A 
man who was in bad health, might not take ` 
such a close interest in his business affairs as 
he would if he were in good health. There 
is some ` conflicting evidenes about this 
because one witness, Compton, said that at 
this time Mr. Clifford was attending office 
and kept very late hours. He says: — [ came 
out to Rangoon atthe end of May 1911, in 
the service of the British Burma Petroleum 
Company. At that time I worked in the 
office of Mower & Co. The workin that 
office was very heavy fromthat time until 
November 1911. Mr. Clifford had very 
frequently to remain in office until late at 
night, I had also to do the same, six 
months on end, three or four nights a week, 
We worked until midnight sometimes”. It is 
not clear, whether Mr. Clifford was ill in 
June and July but it appears ib-was about 
this time, ab any rate, that he was suffering 
from sprue, and you have to give due weight 
to that fact. It is clear, however, that Mr. 
Clifford knew the Auditor’s opinion that in 
the circumstances no dividend should be 
declared. He was advised of that fact in the 
course of the audit and he was in a position to 
understand ful why the Auditor gave that 
advice. Itis impossible to disasociate that 
advice given by Mr. Allen from the letter 
which Mr. Allen wrote on the Ist August, 
Exhibit 30, which shows that the Auditor 
was uneasy about the securities and thought 
that the unsecared loans for Rs. 6,359,000 
were somewhat shaky at any rate, Mr, 
Clifford was aware, of course, of the nature 
of the securities for the Refinery debt and the 
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extent to which the Liquidators’ claim was 
disputed ‘in July 1911. As Managing 
Director of Mower & Oo., he knew all about 
that matter. 1 disenssed the Refinery debt 
yesterday and the security for it. I left it 
fo you to exercise your own judgment as to 
whether the lien on the Liquidators’ claim 
against the British Burma Petroleum Com. 
pany could be regarded as & good security 
or whetherit could only be regarded as a 
sort of makeshift to tideover the audit. If 
you take that view ofthe security for the 
Refinery. debt, you must also consider 
whether Mr. Clifford realised when he signed 
the balance sheet that this lien on the 
Liquidators’ claim should be so regarded, that 
is, asa makeshift to tide over the audit. 
Did he realize or did he not, you should ask 
yourselves, that the British Burma Petroleum 


Company must needs take action to 
have this lien surrendered by the Bank 
and that the Bank would inevitably. 


have to give way for fear of ruining 
the British Burma Petroleum Company of 
which they held such an enormous number 
of shares. Then you wil also remember 
that Mr. Olifford was actively directing the 
affairs of Mower d& Co. for some months 
before the balance sheet was issued and he 
was alsothe active controller of the large 
interests of Mower & Co. and of Mr. Mower 
in all the various other Mower Companies. 
It seems that he had fall opportunities of 
knowing the extent of all the large debts 
of the Bank and in a general way at any rate, 
of the security which the Bank held for 
these debts. You must look to the nature 
of the security, which consisted chiefly of 
British Burma Petroleum shares, Burma 
Investment shares and shares in Companies 
which were controlled and financed by 
Mower & Co. Looking to that circumstance 
it appears that Mr. Clifford must have known 
as well as any one, the realizable 
value of those securities at the time the 
balance sheet was issued. Ifthe balance 
sheet did take credit as good assets, fora 
large amount of debts which are really 
doubtful ov bad,if you come to the coh- 
clusion that the resulting profit shown on the 
half-year’s working was for that reason fictiti- 
ous, I think there are substantial grounds for 
believing. that Mr. Olifford was at any 
rate cognisant of this state of affairs. I am 
en titled to give my opinion on this point and 
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on other points of fact, but it is an opinion 
which does not bind you as I said before, and 
you can reject or follow it as you think fit. 
You will, of course, give weightto the fact 
that Mr. Clifford did not sell out his shares 
in the Bank and as regards his account in 
the Bank, which as we know was pledged 
as security for Mower & Co.'s debt, there 
appears to be no real ground for urging that 
he tried to take money out of the Bank for 
hisown purposes, when the collapse of the 
Bank appeared to be imminent. 

Next as tothe General Manager, Mr. 
Strachan.” He accepts full responsibility for 
the figures in the balance sheet which were 
all prepared by him with the exception of 
the twoinner columns, dividing the good debts 
into debts for which security was held and 
debts for which no security was held. That 
sub-classifieation of the good debts was 
effected by the Anditor in consultation with 
Mr. Strachan. We have the Anditor’s 
evidence about that, and it agrees with what 
Mr. Strachan says. It was Mr. Strachan’s 
duty as General Manager to be conversant 
with the financial position of persons and 
Companies to whom money had been lent 
by the Bank, andit may fairly be pre- 
sumed that he was posted at any rate in 2 
general way in reference to all or most of 
the debtors. As to A. Stephen’s debt, he 
had “some special means of knowledge 


. because. he had been the Liquidator of 


Stephen and Sons’ estate up to December, 
1910 and he was in a position to know 
how far A. Stephen’s balance could be 
considered a good recoverable balance. Major 
Meagher’s account has specially occupied his 
attention: he wrote that letter, Exhibit 96, 
to the Manager in Madras, specially about 
this debt. In connection with Major Meagher, 
l should like to correct what appears 
to be a mistake in what I said yesterday. 
I said that Major Meagher’s stock was sold 
for Rs. 8,000. But I find that, as a 
matter of fact, this figure was merely 
suggested to him in cross-examination and 
he said he did not know what the 
stock had been sold for. So you have to 
dismiss from your minds that remark I 
made to you as to Major Meagher’s stock 
having been sold for Rs. 8,000. You have 
no evidence as to the price realized. He 
did say, however, that his debt to the Bank 
becamea bad debt because the Bank closed 
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and because the Liquidator had sold fof his 
stock. 


Mr. Strachan had been specially interest- 
ing himself about Major Meagher’s account 
just before the balance skeet was issued, 
and he, therefore, had means of knowing or 
knew as wel as any one in the Bank 
could know, what: prospect there was of 
recovering that debt. He knew the state 
of the accounts of all the minor debtors and 
with reference to the large debts, Mower & 
Co., Mount Pima and soon, you will see 
from his written statement that he was 
conversant with the state of affairs regard- 
ing each of these debts. As regards the 
Refinery debt in particular, he denies that 
he knew that the whole of that debt was 
being disputed by the Liquidators, but in 
his examination by the Liquidator, Mr. 
Holdsworth, Exhibit 21 (0), he admitted 
that he must have discussed this matter 
with the Director, Mr. Clifford. 
suggested that Mr. Clifford concealed any- 
thing from him in the course of that dis- 
cussion, but, on the other hand, there is no 
evidence that Mr. Strachan saw or was 
told the contents of the cable of the 6th 
July from John Taylor & Sons, Exhibit 
72 (g). As regards the Aung Ban debt, 
Mr. Strachan admits that the promissory notes 
of the Liquidators were the security, appar- 
ently the only security held by the Bank. 
lt appears that Mr. 
a letter of lien on the Aung Ban Liquidators’ 
claim such as he did get in the case of 
the Refinery Company. We have no evi- 
dence as to why he did not get it; it may 
have been by inadvertence. Aft any rate 
there was no security for the Aung Ban 
debt except the pro-notes of the Juiquida- 
tors. Thenhe received the Auditor's letter 
of the Ist August—he received that letter 
on the day on which it was written and 
he saw in it the Anditor’s recommendation 
as to the crediting the interest on the 
unsecured loans to an interest suspense 
account. As in the case of Mr. Clifford 
I) think,. you wil have no difficulty in 
deciding that Mr. Strachan knew the true 
state of affairs as regards most of the 
debts of the Bank and the securities held 
for them, and if the balance sheet of 2Oth 
June 1911 was really false and fraudulent, 
he at least must have been aware of il. 
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But, as I said, with regard to Mr. Clifford's 
knowledge I say also with regard to Mr. 
Strachan’s, knowledge that this is a pure 
question of fact for you to decide on the mate- 
rials before youand you can discard my opinion 
altogether if you disagree with it. If the 
balance sheet was false there was a strong 
probability that the Manager who drafted 
it and worked out the figure of profit 
Rs. 1,62,000, was cognisant of its falsity. 
At the same time you must remember that 
if the Bank had collapsed in August 1911, 
it could not have been as vital a matter 
for Mr. Strachan as it was fov, Mr. Clifford 
and Mr Mower. He was not interested as 
they were in the Mower Companies though he 
certainly knew how closely the fortunes of the 
Bank were bound up with the Mower Com: 
panies. If it was necessary for thesafeguarding 
of the Mower Companies to keep the Bank 
open and to shove it up with false balanca 
sheets: that motive would not operate so 
strongly with Mr. Strachan as with the 
others. But it is, of course, possible that 
he might be a party to this design ont of 
a mistaken sense of loyalty to Messrs. Mower 
and Olifford. However, his motive is not 
what we are concerned with, but what he 
actually did, and if, as a matter of fact, you 
do find the balance sheet to be false and 
deceitful, you must decide whether Mr. 
Strachan, with the means of knowledge which 
were at his disposal as General Manager of 
the Bank, could honestly believe that all 
the debts with the exception of those pro- 
vided for in the contingency fund, were 
good assets of the Bank and thatthe profit 
he showed in the balance sheet was a real 
aud not'a fictitious profit. 


I now turn to the ease of the 3rd accused, 
S. A. Mower. He was the Senior Director 
of the Bank from the beginning aud was 
the leading figure in the Mower Companies, 
and also the leading gare in the Bank. 
Though he presided at the meetings of 
Directors “when he wasin Rangoon it does 
notappear that he took auy active part or 
any great part in the management. He 
was absent in Europe a good deal and in 
fact he was absent for several months 
before the balance sheet was signed on Ist 
August. He arrived from England on 
that day. It is clear, therefore, that he 
could have had no hand in the prepara. 
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of the balance sheet and that he had a very 
short time—at most a few hours—to look 
into the” balance sheet before the Directors’ 
meeting which was held on the day of his 
arrival. The Minutes of the Directors’ 
meeting is at page 33 of the Minute Book. It 
is possible, of course, that Mr. Mower did 
not look into the balance sheet but signed 
it. off-hand. The Minutes of meeting areas 
follows : i 

“ Minutes of the 38th meeting of Directors 
held at the Registered Office of the Bank on 
Tuesday, the Ist August 1911. 


Present: G., S. OLirrorp, CHAIRMAN, AND 
S. À. MOWER. 


The Minutes of the 36th Meeting of 
Directors was read, confirmed and signed. 
The audited accounts and balance sheet and 
profits and loss accounts were placed on the 
table and signed. The Directors decided to 
confirm the allocation of the available pro. 


`~ 








fits amounting to Rs. 1,62,277-12-5 as 
follows: — 
Hs & p 

To declare an ad interim dividend at 

the rate of 7 per cent. per annum, 

free of Income tax absorbing 61,687 8 O0 
To place to reserve fund making 

that fund Rs. 5,76,000  ... .. 75000 0 0 
To earry forward s 25,590 4 5 

TOTAL . 1,62,277 12 5 








' The Directors were glad to see that the 
working Capital -of the Bank had increased 
during the half-year from Rs. 1,53,13,703 to 
Rs. 1,69,31.785 and that the Bank’s invest- 
ments in 3i per cant. Government paper 
had been increased by Rs. 50,000 to 
Rs. 15,68,800. 
(Sd.) S. A. MOWER, 
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The only Directors present were Mr. 
Clifford and Mr. Mower. We are told that 
the Manager was also present at these 
meetings. 


These minutes show that Mr. Mower knew 
-atany rate that a sum of Rs. 1,62,000 odd 
net profit, was represented as having been 
earned in the half-year including the 
amount carried forward from the previous 
half-year and the question arises whether 
it is likely that he signed ib without any 
inquiry from his co-Director, Mr. Clifford, 
or from the Manager as tothe method by 
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which this large figure of profit was worked 
out. I suggest to you that he must have 
known that Mower & Co., and the Mower 
Companies were the Bank’s principal debtors. 
Would he nobalso have known or have a 
general knowledge of the nature and extent 
of the security held by the Bank for the 
debts of these Companies? The fall in the 
value of shares in Rangoon had been going 
on since the beginning of the year. There 
is a document which mentions that fact 
(Exhibit 23), Mr. Strachan’s note circulated 
to the Directors during the week ending 
2ad September 1911. “During the past 
eight months (from January 1911) the 
share market in Rangoon has gone through 
a very critical period and prices of shares 
are now the lowest that have been known. 
This has resulted in the secured position 
of the Bank being considerably jeopardised”. 
Well, it is not reasonable to suppose that 
Mr. Mower was ignorant of the trend of 
affairs in Rangoon as regards the share 
market, It may be that he had no precise 
koowledge about the various liens obtained 
from the debtor Compauvies by the Bank 
while he was absent in Englaud. But you 
must consider whether Mr. Clifford and Mr. 
Strachan kept these importants matters to 
themselves or whether they were- communi- 
cated to Mr. Mower onIst August. The 
time was short for such communication, at 
most a few hours, but there was time. Mr, 
Clifford’s memorandum at the foot of Exhibit 
80 (the Auditor’s letter of the lst of August) 
suggests that it was his practice to talk over 
important matters with Mr. Mower when Mr. 
Mower happened to be in Rangoonand as 
regards that letter, you have to decide for 
yourselves whether it had been seen by Mr. 
Mower before he signed the balance sheet. 
If be saw that letter before signing the 
balance sheet, he would know at any rate that 
the Auditor was uneasy about the securities 
and that the Auditor had an uncomfortable 
feeling also about the unsecured loans. 
Whether it was seen before the balanca 
sheet was signed, depends a good deal upon 
the date when Mr. Clifford’s memorandum 
‘was written. It appears to'me to have been 
written on lst August but you will have to 
form your own opinion from au inspection 
It may be, however, that 
the discussion referred to therein occurred 
on Ist August buf after the balance sheet 
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was signed. It was signed then bub it was 
not actually issued until 4th August. As 
regards the Auditor’s advice not to pay a 
dividend, it is possible that Mr. Clifford did 
not inform Mr. Mower about this but it 
seems to me that this was a matter which 
Mr. Clifford was very likely to communicate 
to Mr. Mower. Mr. Clifford’s interesta and 
Mr. Mower’s interests were almost, if not 
entirely, identical and it is difficult to think 
that ib would not have occurred to Mr. 
Clifford to inform Mr. Mower of this im- 
portant matter as bearing on the balance 
sheet which was being signed and issued. 
You will have to consider, gentlemen, 
whether Mr. Mower must not be held to have 
known the position and prospects of the 
Moola Oil Company and Irrawaddy Petro. 
leum Company in which his firm had such 
very large holdings and the shares of which 
had been deposited by his firm as security 
with the Bank to such a large extent, You 
must also take into account in deciding as to 
Mr. Mower’s degree of knowledge, the fact 
that though he was the Senior Director of 
the Bank and of Mower & Co., he did not take 
the most active part in the affairs of the Bank 
or of Mower & Co. It was apparently Mr. 
Clifford who was the active controller. But 
though Mr. Mower is shown by the evidence to 
have come to office only for one or two hours a 


day and then to have done no office work, I. 


think there are no grounds for holding that 
he was a mere sleeping partner in these firms. 
As might be expected from his age and seni- 
ority, he left most of the work and most of the 
details of management to Mr. Clifford, but one 
may presume that Mr. Mower was no mere 
dummy and that he took a prominent part in 
directing the affairs of Mower & Co. and of 
the Bank. It appears to me that this is not 
a case of mere constructive knowledge. It 
is a case in which you will have to ask 
yourselves whether Mr. Mower must have 
really possessed the requisite knowledge about 
the falseness of the balance sheet, having re- 
gard to all the circumstances, that is to say, 
having regard to his position and opportu- 
nities and the probabilities that he really used 
those opportunities as a reasonable man 
would, and having regard to his relationship 
with Mr. Clifford. Looking to these matters, 
you will decide whether Mr. Mower really 
had this knowledge or not when he signed 
this balance sheet. If you think there is a 
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reasonable doubt about it—if you lean to the 
view that he signed the balance sheet, blindly 
relying on the Manager's and Auditor's sig- 
natures, without troubling to ask for any 
information about the large profi& shown in 
the balance sheet and honestly believing that 
the profit had been really earned, then, how- 
ever careless and negligent he may have 
been, you should acquit him, even though you 
think the balance sheet to ba false and 
fraudulent. Some stress was laid by the 
prosecution on the fact that Mr. Mower drew 
out all the money he had inthe Bank, I 
admitted the evidence also that Mrs. Mower 
was allowed to withdraw her fixed deposits 
without penalty, for ib seems to me that she 
may reasonably be presumed to have acted 
in this matter under her husband’s advice. 
It seems very doubtful from the evidence we 
have whether any favour was shown to her 
in the matter of interest and the evidence 
on that point is unsatisfactory. I do not 
think you will be justified in presuming that 
any favour was shown to her with regard to 
interest. But she took out all her money in 
August, and put it in Government paper. 
Mower’s account went on till November; but 
he sleared out before the Bank closed. 

These matters are of importance only if 
you come to the conclusion, that the balance 
sheet was actually false and that Mr. Mower 
knew it to be so when he signed it. In that 
case they furnish corroborative evidence on 
the question of carrying onthe Bank, for 
these facts tend to show that he was aware 
of the impending collapse of the Bank at an 
early period and that he took steps to save 
his relatives from being involved in the 
digaster. You must also remember that though 
Mr. Mower and Mrs. Mower withdrew their 
money, Mr. Mower did not part with his shares 
in the Bank. Both Mr. Mower and Mr. 
Clifford might have paid up the amount due 
on their shares and then have sold them àt 
& considerable profit when they were 125 or 
130. This is a fact which weakens any pre- 
sumption arising from the withdrawal of 
cash from the Bank by Mr. and Mrs. Mower. . 
But again it may be remarked that if either 
of these, two Directors were to sella number 
of their Bank shares, it might have roused 
suspicion and in that way hastened the fall 
of the Bank which they were anxious to avert 
as long as possible. 

As I have already laid down, you are not 


. come soon. 
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justified in finding any of the accused lgailty, 
unless the balance sheet is proved to your 
satisfaction to be false. If the balanca shse5 
was not false, it follows that the Bank was 
in a sound and even flourishing state on the 
80th June 1911, and if the difficulties which 
led to its ultimate failure began later than 
the date on which the balanca sheet was 
issued, then the carrying on for a- mouth or 
two longer while the 

deavouring to avert tha catastrophe, might 
or might not be justifiable, bus ib could not, 
in my Opinion, be regarded as positively dis- 
honest, and, of course, without clear proof of 
positive dishonesty, there can be no conviction 
in this case, According to the defence, the Bauk 
was in a sound financial state on the 30th of 
June and its collapse in November was due 
to the rapid depreciation of security in the 
meantime and to the action of the British 
Burma Petroleum Company in repudiating 
the Refinery debt. It is certainly the ‘case 
that the securities of the Bank fell in value 
to a very great extent after June, Bat ao- 
cording to the prosecution the Bank was 
already in a sinking condition in June-July 
1911, being weighed down with a load of 
doubtfal and bad” debts, and the fall in 
securities after that date only precipitated 
the collapse which wasin any case bound to 
We have Mr. Warren’s and 
Mr. Kestevan's evidence as to the steps taken 
by the accused, G. S. Clifford, when it was 
realised that the Bank could not possibly 
issue a favourable balance sheet for the half- 
year ending December 3Ist, 1911, unless 
assistance was given from outside. We have 
no reason to question the propriety of the 
steps taken by the Directors at that stage. 
It would be diffioult to say at what date the 
Bank became insolvent in the sense that all 
its reserves and capital were gone. It de- 
pends upon a great many factors. But you 
need not concern yourselves with this point 
at all. Whether the Bank was insolvent or 
nov, the carrying on the business of the Bank 


on the strength of a false and deceitful 


balance sheet, would be an aggravation of the 
dishonesty of the balance sheet. As I have 
said before, the mere carrying on after the 
30th June would not by itself constitute 
cheating. The carrying on after the 30th 
June must be considered only with reference 
to the balance sheet and the knowledge which 
can be imputed to the accused aa to the 
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character of the balauce sheet. The case 
hinges entirely on this balance sheat, on your 
decision as to whether it was really false and 
deceitful. If you find that it was nob, the 
accused should all be found not guilty. If 
you find that it was,then you will have to 
decide further with regard to each one of 
these men: whether ib was false to his 
knowledge when he signed it and you will 
give your verdict of guilty or not guilty 
accordingly, on each of the three charges of 
cheating, 

I want to maka a few remarks on general 
matters which have been referred to by the 
learned Counsel for the defence before 
closing. Hirst, about Teehan’s debt and Mr. 
Coltman's remark that the evidence relating 
to this debt was introduced only for the sake 
of prejudice. I think the prosecution were fully 
jastified in putting in as lexhibits the corre- 
spondence regarding Teehan’s debt. They 
were not produced to show that the Bank had 
made loans imprudently in the past. Mr. 
Coltman’s point is that the Bank having 
shown the debt as bad atthe July audit, it 
was superfluous to put in the correspondence. 
But the prosecution were concerned to show 
that the Bank had no right to show the in- 
terest on this debt as earned income. We 
have now been told that the interest, though 
taken to profit and loss was afterwards taken 
out again or "written back" as the technical 
phrase goes, in the provision of Rs, 71,000 
which was added to the contingency fand on 
the 30th June. But there was nothing in 
the books of the Bank to show this and it 
was an entirely new procedure for this Bark, 
The practice up to October 1910 had 
been to put interest on doubtful or bad 
debts to what is called a  ' Deferred 
Interest Account.” It is Exhibit 9. You 
will see that the deferred interest account 
was in abeyance from October 1910 up 
to July 1911. The practica of crediting 
to deferred interest account was the usual 
practice of the Bank and this practice 
was resumed after the issue of this balance 
sheet during the half-year ending December 
1911. It was, therefore, a reasonable pre- 
sumption onthe part of Mr. Holdsworth 
that the interest on the doubtful and bad 


debts in the half-year ending 30th June 
1911 was taken as profit, for he had 
nothing to show what that sum of 


Rs. 71,000 in the profit and loss state- 
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ment was meant to provide for. Hven Mr. 
Allen, the Auditor, seems to have been in 
doubt as to what these figures really 
included, for in one part of his evidence 
he said these figures included provisioa for 
unpaid interest on unsecured loans which 
were not bad or doubtful, but he after- 
wards admitted that this could not ba so, 
because the contingency fand was all but 
exhausted in making provision for principal 
and interest of the bad or doubtful debts 
recognized as such at the audit. There was 
nothing left over which could be taken as 
interest on unsecured loans. Well, if the 
Bank's Auditor was uncertain as to the 
contents of the contingensy fund, it is 
hardly surprising that it did not occur t5 
Mr. Holdsworth to look for the provision 
for interest on the bad debts in the œn- 
tingency fund. The matter has now 
been explained by the defence and [ 
think the prosecution and you, gentlemen, 
will accept the explanation that provision 
for the interest on the bad and doubtful 
debts which were recognised as such at the 
audit, was really included in the secrat 
reserve or contingency fund, that is to say, 
in the sum of Rs. 2,94,000 odd. I have 
only to repeat whut I said yesterday that 
no imputation of dishonesty rests on the 
accused as regards their treatment of the 
debts of Teehav, Gorse, Dennis and the 
other persons whose debts were taken by 
the Manager and Auditor as bad or doubtful 
at the audit in July 1911. It is no part of 
the prosecution case atall that the interest 
on these debts was wrongly credited to 
profit and loss. 

As to the order passed by Mr. Justice 
Robinson, I agree with Mr. Coltman in 
advising you to pay no attention whatever 
to the fact that this prosecution was 
ordered by the Oivil Court. The order was 
passed ea parte, that is to say, without hear- 
ing the defence and the fact that the Jadge 
thought fit to ordera prosecution on Mr. 
Holdaworth’s ex parte affidavit should, of 
course, not influence you abali. The fact 
that this order bad actually been passed 
was allowed to be proved merely as intro- 
‘ductory matter, explaining how the pro- 
secution was initiated. It would be entirely 
wrong for you to rely on theorder in 
any way as conclusive of the guilt of 
the accused or even as furnishing any sub: 
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stantial groand whatever for holding them 
o be guilty. 

. Another point is that in Exhibit 40 (b), 
the profit and loss statement of the Bank 
of Burma, a considerable sam was written 
off for depreciation of farniture, provision 
for iacome.tax and other matters. The 
total amouut, I think, was Rs. 17,000 
exclusive of the provision for contingancies 
bad debts. It is 
urged that if the Bink management wera 
really in difficulties in Jaly 1911, if they. 
did not know where to tura to show a 
profit, the firat thing that would nata- 
rally occar to them would ba to forego 
or rather to postpone the writing off for 


depreciation and other matters, This 
is certainly a point in favour of the 
honesty of the balance sheet. Of course, 


it would be & stronger point if the amount 
were greater; as it is, the amount is nob 
really very large. 

Another strong poiab in favour of the 
accused is the fact that no fraudulent 
entries or fabrications have been brought 
to light in the books or correspondenca of 
the Bank. Mr. Holdsworth, [ think, said 
in his affidavit that there were such entries 
but he was at aloss to substantiate this 
accusation. Of course, ib is possible to regard 
the rating of the Moola Oil and British 
Burma Petroleum Oil shares ab their full 
par value as false and fraudulent. That 
entirely depends upon the value which you 
are going to attach to these shares. You 
must remember also that the essence of 
the charge against the accused is that the 
Bank management took credit for large 
sums as good debts which at least were 
very doubtful: that is the prosecution case, 
and this a kind of fraud which cau ba 
carried oat without  makiug positively 
fraudulent entriesin the books. Tho fraud, 
if any, would ba in the minds of those wh» 
were responsible for the balance sheet and 


‘in the guilty knowledge they had that the 


debts put down as good debts were really 
At the. same time you 
should certainly take into consideration 
this point in the accused’s favour and 
especially in the Manager’s favour, that so 
far as can be seen, they have handed over 
all their accounts and correspondence files 
complete, without any attempt to fudge or 
fabricate the accounts or to burke correspond- 
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enca which ib might have bean inconveni- 
ent for them to disclose, I would specially 
refer to Exhibit 3G which has been so much 
commented upon and which I remarked is 
prima facie at any rate & damaging piece of 
evidence, 

Then as to the amount of ready money 
at the disposal of the Bank when i5 closed 
its doors. I do not think this matter 
affects the question you have to decide. 
Deposits came flowing in from India to 
the extent of 40 lakhs in the interval 
between the issue of the balance sheet 
and the closing of the Bank, This was in 
the ordinary course and, as a matter of fact, 
the disbursements of deposits kept pace 
with the receipts. It has been shown that 
at the time of closing the Bank, there was 
considerably less money belonging to other 
people in their hands than they had on 
the 80th June 1911. Itisquite clear that 
the Bank closed bacanse the managemont 
saw that arun on the Bank was imminent, 
and saw also that they had not the funda 
to meet the ren aud had no prospect of 
getting the funds either by realizing 
their securities or by  borrowiog from 
another Bank. I think I have now touched 
on all points which it was necessary for me 
to mention and the issues you hava to deter- 
mine should sow be clear to you. 1 have 
only to say in conclusion: that the accused 
persons are entitled to the benefit of any 
reasonable doubt in your minds, whether it 
ig a donbt as to the actual falseness of the 
balance sheet or a doubt as to the knowledge 
of its falseness by the accused. By a reasonable 
doubt is meant the sort of doubt which would 
infiuence you as conscientious and sensible men 
in deciding momentous questions in your own 
lives. If you entertain a doubt of that kind 
as to the guilt of the accused or any of them 
it would, of course, be wrong to convict him, 
but [ need hardly say that & doubt springing 
from indecision or from disinclination to make 
up your minds is not a reasonable doubt. You 
have a clear and definite duty to perform, 
that is to say, on the evidence which has 
been placed before you, whether the accused 
or any of them are guilty of the three specific 
offences of cheating which are set forth in 
the charge. Iam confident that you will 


4 apply your minds earnestly to this task and 


that you will bringin a verdict according 
to your consciences. Whatever your 
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verdict may be, I venture to think it will 
command respect. ; 

Before you retire, godilemsti: I should 
like to say that it is specially desirable that 
your verdict should be unauimons and if 
you can come toan unanimous verdict, I 
hope that you will do so. 

[TheWJury afterwards returned a verdict of 
guilty. Accepting the verdict, the Judge sen- 
tenced Clifford and Strachan to eight months’ 
rigorous imprisonment on each charge, and 
Mower to six months’ rigorous imprisonment, 
the sentences to run consecutively. On the 
application of the Advocates for the accused, 
the Judge reserved and referred the following 
questions to the Fall Bench and pending the 
decision of these questions, admitted the ae- 
cased to bail] . 


Ms. Jusrice Twougv's OgpEsR or REFERENCE. 


After hearing Counsel for the applicants, I 
am satisfied that the following questions of 


_law should ba reserved and referred for 


the decision of a Bench of this Court 
under section 434, Code of Criminal Pro- 
cedure:v— 


lar— Whether the amendment of the 


charge in the Sessions Court was bad in law, 


aud if so whether the accused were thereby 
prejudiced in their defence. 

2xp— Whether the presiding Jadge erred 
in assuming it to be a substantial part of | 
the ease for the prosecution that a large amount 
over 22 lakhs of rupees of the débits showa 
as good debts in the balance sheet of 30th 
June, were really doubtful or bad debts, and 
whether the accused had sufficient notice of 
this part of the case, 


3kD-—~Whether the presiding Judge mis- 
directed the Jury in instructing them as to 
the value and effect of Exhibits 13 (a), 18 
(bb), 13 (c) and 18 (dd) being the tabular 
statements showing the amounts of unpaid 
interest which, according to the witness, 
Holdsworth, were wrongly credited to profit 
and loss and treated as divisible profit. 


4rg.— Whether the sentences passed on the 
accused contravened the provisions of section 


“71, Indian Penal Code. 


I do not consider it necassary to refer any 
other points. 

The Officiating Government Advocate 
also granted the following certificakesa to 
the various aesused as follows: — 
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Government Apvocate’s CERTIFICATE 
GRANTED To S. A, Mower. 


Rangoon, 16th May 1913. 

I hereby certify that, in my opinion, it 
should be further considered by the Chief 
Court, whether the learned Judge who 
presided at the Special Sessions held at 
Rangoon on the 17th day of February 1913 
and the following days for the trial of 


S. A. Mower and two others, erred in 
misdirecting the Jury on the following 
points:— 


1. In failing to direct that there was not 
sufficient evidence for them to decide whether 
the principal sum of Mower and Company’s 
debt to the Bank of Burma, Litd., was bad to 
the knowledge of the accused at the date of 
the issue of the balance sheet. 

2. In directing that Mr. Meugeus de- 
posed that to say that interest on unsecured 
loans should go to interest suspense account, 
was tantamount to saying that these debts 
were doubtful. $ 

3. In stating to the Jury that the 
Auditor is noi there, for the Directors to 
lean upon" and in not directing the Jury 
that the decision in Dovey v. Oory(1)governed 
the matter. 

4. In directing them that they might 
legally draw presumptions under the provi- 
sions of section 114 of the Indian Evidence 
Actas to S. A, Mower’s knowledge of the 
facts constituting the offence chargei, for 
which the necessary foundation had not been 
laid by evidence. 


GOVERNMENT ADVOCATE’s ÜERTIFICATE GRANTED 
TO G. S. CLIFFORD. 


Rangoon, the 28rd May 1913. 


‘I hereby certify that, in my opinion, it 
should be further considered by the Chief 
Court, whether the learned Judge who pre- 
sided at the Special Sessions held at 
Rangoon the 17th day of February 1913 and 
the following days forthe trialof G. S. 
Clifford and two others, erred in misdirecting 
the Jury on the following points:— 

1 In failing to direct that there was 
not sufficient evidence for them to decide 
whether the principal sum in each of the 
following debts was bad .to the know- 


(1) (1901) A. C. 477; 70 L. J. Ch. 753; 60 W.R. 
65; Bb L. T, 257; 17 T. L, R. 732; 8 Manson 846. 
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ledge of the accused at the date of the issue 
of the balance sheet. 


(a): Attia’s Debt 
(b) Mower and Company's a 
(c) Mount Pima Company’s ih 
(d) Aung Ban Company's " 


(e) Rangoon Refinery Company's  ,, 
(f) Major Meagher's 
(g) W. J. Cotterell's 
(h) Moberley's 

(2) Sevastapolos' 

G) Andrew Stephens’ 


2. In directing that Mr. Meugens deposed 
that fo say that interest on unsecured loans 
should go to interest suspense account, 
was tantamount to saying that these debts 
were doubtful. 

3. Indirecting them that they might legal- 
ly draw the presumptions arising out of the 
following passages: 


Frou Page 10.— ‘Of course, the Manager 
of the Bank is supposed to be conversant 
with the financial affairs of the borrowers of 
the Bank and the fact that Attia in October, 
so soon after the balance sheet was issued, 
was in this difficult position, is a point for 
your consideration. Itis also to be remem- 
bered that Attia some years before had been 
intimately connected with Mowerand Com- 
pany itself. The state of this debtor’s affairs 
would probably be known to the Directors 
and the Manager of the Bank in a general 
way. They would be likely to follow the 
fortunes of suck a debtor as this with special 
interest. 


From Page 15.—"It is for you to decide 
whether on the information before him in 
July, Mr. Clifford could have foreseen that 
this was a probable outcome of the situation, 
knowing as he did know that the whole 
claim was disputed and knowing also that the 
Bank could not bring any serious pressure to 
bear on the British Burma Petroleum Com- 
pany without ringing that Company to the 
verge of ruin.’ 


From Pace 20,— "But such an inference I 
submit to you could be manifestly absurd, for 
16 was not for Mr. Allen and Mr. Strachan 
so much as Messrs. Mower and Clifford who 
were concerned, tc prevent the Bank from 
collapsing and we may reject as wholly im- 
probable any suspicion that Mr. Allen and 
Mr. Strachan would concoct a false balance 
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sheet and keep the Directors in the dark 
about 15." 

From Paar 24.— “Your common sense and 
business experience will enable you to decide, 
how far actual knowledge of the estate of the 
debts and securities, can reasonably be inferred 
from the opportunities which these two 
Directors had, by reason of their connection 
with the affairs of the debtor Companies and 
their connection with Attia and Cotterell.... 
"But you will have to consider the likelihood 
of the Bank Manager deciding for himself 
without’reference to the sole Director in 
Rangoon such radical questions as the total 
amount of debt to be credited as good, the 
amount to be classed as doubtful or bad, and 
against which provisions should be made by 
way of reserve in a contingency fund." 

From Page 25.—"[& would be absurd to 
hold the Director responsible for any mere 
details of Bank management, but in large 
matters such as I referred to just now, it is 
not unreasonable to presume that the Manager 
acted in consultation with the Directors.” 

"f think, therefore, that you must presume 
that Mr. Clifford, the sole Managing Director 
in Rangoon at this time did exercise the 
supervision and control that were vested in 
the Board of Directors and that in exercise of 
these functions he would naturally become 
conversant with all really important matters 
concerning the Bank.” 

Well, gentlemen, whatever you think 
about the minor debts of the Bank if seems 
to me that you might reasonably infer that 
. Mr. Clifford knew most of what was essential 


- . to know of the large debts—those of Mower 


and Company, the Refinery, Aung Ban, Mount 
Pima, Cotterell, Moberley and Stephen.” 


GOVERNMENT ÁDvOCATE'S CERTIFICATE 
GRANTED TO R. F. SrRAOHAN. 


Rangoon, tbe 3rd May 1913. 
I hereby certify that, in my opinion, it 
should be further considered by the Chief 
Court whether the learned Judge who presid- 
ed at the Special Sessions held at Rangoon 
on the 17th day of February 1913 and the 
following daya for the trial of R. F. Strachan 
and two others, erred in  misdireeting the 
` Jury on the following points: — 


1. In failing to direct that there was not 
sufficient evidence for them to decide whether 
the principal sum in each of the following 
debts was bad tothe knowledge of the ace 
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cused at the date of the issue of the balance 


sheet. 4 
(a) Attia's Debt 
(b) Mower and Company's 4 
(c) Mount Pima Company's " 
(d) Aung Ban Company's 5 
(e) Rangoon Refinery, Company's  ,, 
(f) Major Meagher's n 
(g) W. J. Cotterell’s " 
(h) Moberley's ü 
(7) Sevastapolo’s 
(j) Andrew Stephens’ M 


- 9, In directing that Mr. Mengeng deposed 
that to say that interest on unsecured loans 
should go tointerest suspense account, was 
tantamount to saying that these debts were 
doubtful, ' 

3, Indireeting them that they might 
legally draw the presumptions arising out of 
the following passages:— 

From Pace 10.—"Of course, the Manager 
of the Bank is supposed to be conversant with 
the financial affairs of the borrowers of the 
Bank and the fact that Attia in October, so 
soon after the balance sheet was issued, was 
in this dificult position is a. point for your 
consideration.” 

From Paces 15, — So that full knowledge of ' 


. the true state of affairs can hardly be imputed 


to Mr. Strachan though he admits, of course, 
onat he did discuss the question about the 
disputed claim with Mr. Clifford and it 
is for you to form your opinion as to 
what Mr. Olifford must have told Mr. 
Strachan abczi if 

From Pace 17.-—"lf it was doubtful then, 
I think it is a legitimate inference that i5 
was more doubtful in June 1911 and Mr. 
Strachan, if any one, was conversant with 
the affairs of this estate, having himself 
been Receiver up to a period of six months 
before the issue of the balance sheet of the 
Bank which we are considering. 


From Page 26.—"It was Mr. Strachan’s 
duty as General Manager to be conversant 
with the financial position of persors and 
Companies to whom money had been lent by 
the Bank and may fairly be presumed that 
he was posted at any rate in a general way 
in reference to all or most of the debtors.” 


[ After hearing the Counsel of the accused at 
great length, the Honourable Judge passed 
the following orders. 
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HARTNOLL, Orec, C. J. — The applicants, G.S. 
Clifford, R. F. Strachan and S. A. Mower, 
have been tried before my learned colleague, 
Mr. Justice Twomey anda Jury a"d have 
been convicted under three heads of cheating 
and dishonestly inducing delivery of property, 
punishable under section 420 of the Indian 
Penal Cede. They have been sentanced—the 
first two to eight months’ rigorous imprison- 
ment on each charge and the last to six 
months’ rigorous imprisonment on each charge, 
the sentences to run consecutively. At 
the conclusion of the trial, my learned ool. 
league reserved certain questions of law under 
the provisions of section 434 of the Code of 
Criminal Procedure and since then, the learned 
Government Advovate has certified that cer- 
tain other points should be further considered 
under section 12 of the Lower Burma Courts 
Act. The reference under section 434 and 
revision cases arising out of the learned 
Government Advocate’s certificates have been 
heard together. The applicants, Mower and 
Clifford, were Directors of the Bank of Burma 
which closed its doors on the 14th November 
1911 and Strachan was the General Manager 
of the same Bank. The cheating alleged and 
of which they have been convicted was that 
by means of a false balance sheet for the six 
months ending the 30th June 1911 and by a 
false Directors’ report and by intentionally 
keeping the Bank open asa going concern 
after it had ceased to be solvent they dis- 
honestly induced (1) one Maung Tin Baw 
to deliver the sum of Rs. 5,000 to the Bank; 
(2) one John Cumming to deliver the sum of 
Rs. 40 and (3) one N. Mitter to deliver the 
sum of Rs. 100. The delivery by Maung Tin 
Baw was on the 30th October 1911, by Cum- 
ming on the 2nd November 1911, and by 
Mitter on the 10th November 1911. 


I propose to deal with the points referred 
and dealt with by the learned Government 
Advocate’s certificates in the order in which 
they were argued. The first point is whether 
the learned Judge erred in assuming it to be 
a substantial part of the case for the prosecu- 
tion that a large amount over 22 lakhs of 
rupees of the debts shown as good debts in 
the balance sheet of the 30 June, were really 
doubtful or bad debts and whether the accus- 
ed had sufficient notice of this part of the 
case. One of the acts of deception alleged 
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was that the balance sheet. showed that there 
was a profit of Rs. 1,62,277-12-5 for the half- 
year whereas in reality there had been a loss 
of over Rs, 55,000 and that the way that 
ihis had been arranged was to eredit to 
profit and loss unpaid interest due on bad or 
doubtful debts which should really have been 
put to an interest suspense account. One of 
the witnesses was the Official Liquidator of 
the Bank, Holdsworth, and it was on his 
initiative that the prosscution took place. 
He alleged certain other defects in the balance 
sheet which, in hisopinion, showed its false 
and deceptive character These were also 
gone into at the trial, but Mr. Justice Twomey, 
as shown in his summing up. found that | 
they were not matters that shonld be con- 
sidered in deciding whether the offence of 
cheating was established or not, He, there- 
fore, found in applicants’ favour as far as | 
these other matters were concerned. The 

convictions have been obtained on the ground 
that unpaid interest on bad and doubtful 
debts has been dishonestly credited to 
profit and loss and rendered divisible as profit 
and also on the ground that the principal of 
these debts was treated as good in the balance 
sheet. Holdsworth to support the case pre- 
pared amongst others three Exhibits Nos. 138, 
18 and 39, Number 18 is a statement setting 
oub certain debtors of the Bank, the 
amount of their debts on the 30th June 1911 
and on certain subsequent dates, the securities 
lodged with the Bank to secure their 
re~payment, their market price as regards 
quoted securities and nominal value as 
regards unquoted on the above mentioned 
dates and the balance being deficiency in 
value of quoted securities. Exhibit 18 isa 
series of statements showing certain of the 
debtors shown in Exhibit 18, their balances 
on the lst January 1911 and 30ch June 
1911—increases in balances—debits including 
interest debited every month—credits if any 
—-and difference between debits and oredits, 
Exhibit 89 isa balancesheet drawn out by 
Holdsworth to illustrate the case put forward 
by him though he says that it is not in the 
form he would approve. It. is allowed that 
it does not necessarily follow that, because a 
debtor is in Exhibit 18, his debt is considered 
bad or doubtful. In fact, itis allowed that 
some of the debtsin Exhibit 18 are good, 
The defence, therefore, say that Exhibit 18 
does not give them notice that there was 


a 
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according to the prosecution a larga amount 
of bad or doubtful debts, that it merely 
shows unsecured balances, and that these 
unsecured balances may be good if the 
personal capacity or other resources of the 
debtors are taken into consideration —that it 
was for the prosecutión to prove that the 
personal capacity of the debtors or their 
other resouress were negligible quantities in 
considering whether the unsecured balances 
could be realized. Exhibit 13 is objected to, 
in that Holdsworth’s standard was, that if a 
debt, ora portion of a debt, is not secured, 
the interest, if not paid, should always: be 
placed to a suspense acsount unless it is 
certainly recoverable, and that standard is too 
high. It is objected that ia saying that 
unpaid interest shown in Exhibit 13 sbould 
go to a suspense account sufficient attention 
has not been paid to the other capacities of 
debtors to pay. Exhibit 39 is objected to as 
it does not specifically show the Nos. 2, 8, 68, 
123 set out under head “Debts for ahah the 
Bank holds no security" as bad or doubtful. 
As regards Exhibit 13 it was pointed ont that 
if the principal of the debts was allegad to ba 
bad or donbtfal, credit should have gone to 
reduction of principal and not, as has ia fact 
been done, in reduction of interest. [tis allowed 
that certain amount of evidenca has been led 
which goes to show that the principal of cer- 
tain of the debts was bad but 16 is argued, that 
some of this evidence was.called to create 
prejudice with the Jury. Mr. DeGlanville 
says that he thought it was called to merely 
corroborate Holdsworth. There ssems to me 
to be no doubt that it was part of the case for 
the prosecution that the principal of the 
debts shown in Exhibit 13 was bad or 
doubtful and that the accused had sufficient 
notice of this part of the case. [tis not 
denied that in the Magistrate's Court this 
was part of the cease, but it is urged, that, 
as section 409 of the Indian Penal Code was 
bandoned in that Court, it was not under- 

'' the Sessions Court the principal 

s would be again attacked, I 

‘here that in the Magistrate's 

lsworth distinctly said that he did 

r the debts Nos. 2, 8, 68, 123, 

slassed as debts for which the 

no security, tə be good. 

iat the words recorded have not 

. and that they mean that he did 

der whether they were good or not 
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but the meaning appears to me to be clear 
enough. Evidences was given at the trial 
that interest on the principal debts had not 
been paid for a considerable period and this 
is & distinct indication, thas the principal 
may ba bad or doubtfal. Ib was an indication 
that should have come to the notice of the 
defence, and when further evidence was given 
that went to attack the principal, such 
evidence clearly meant that the principal was 
being attacked. As regards the debts referred 
to in the learned Goverament Advocate’s 
certificate, I will refer to the evidence as to 
their being bad or doubtful when I come to 
them. The Exhibit 14 shows that the per- 
sonal capacity of S., Buckingham to pay was 
attacked. As regards Britto no interest had 
been paid sinva ist January 1910 and the 
proceeds of the jewellery pledged did not 
clear the debt. Evidence was given that W. 
H. Olifford had not paid interest for six 
months and that he wrote on 10th June 1911 
and said, he was not prepared to pay anything 
monthly at. the moment. Evidenca was 
prodused to show the salaries of Moberley, 
Dennis, Gorse, Teehan, A. Stephen and F. 
Rajh. Holdsworth says he made inquiries 
into the position of Dennis, Gorse, Moberley. 
Holdsworth describes how that as regards 
T. <A. Fraser with the  exoeption of 
Rs. 248.12 0, paid on 12th November 1910, 
no interest had been paid since Ist January 
1906. Some Rs. 1,300 worth of securities 
were sold in Dacember 1910 and February 
1911. The debt was Rs. 18,639 on 30th 
June 1911. Holdsworth describes how Mossop 
and Bartlett paid no interest from Ist 
Dacember 1909 when the account started. 


He is taken through all the names. He says 
that he inquired into  Rajh's position. 
Evidence is given as to Reid’s salary. 


Letters are pub in to show Teehan’s position. 
Then when Holdsworth is cross-examined by 
Mr, Giles, he distinctly says that one of the 
grounds on which he alleges that the balance 
sheet is false and fraudulent is that some of 
the debts which were bad were treated as good. 
Peters was asked about his means and was 
cross examined as to his resources. Tsounas 
was also called and examined as to his means. 
Sen was called to prove the badness of G. 
Stephen & Son’s estate. All the above 
evidence clearly involved the goodnsis or 
doubtful character or badness of the principal, 
and it is nob now for the defence to turn round 
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and say that they did not have notice. From 
Mr. Justice T womey's notes, the Government 
Advocate 1n hia opening speech said that the 
balance sheet drawn vp by Holdsworth showed 
a loss of Hs. 55,000 instead of a profit of 
Hs. 1,62,000, that is, if due allowance is not 
made for bad debts—if due allowance is made 
for bad debts, the result would be much 
worse. On the 26th February Mr. Justice 
Twomey's rotes show that he held, the 
question of the badness or doubtful character 
of the debts shown in Exhibit 13 was in issue. 
This was in answer to an objection by the 
defence. Mr. Justice Twomey does not re- 
member whether he read the order ont; he says 
he did not sometimes read out his orders in 
extenso. | would also refer to his notes of 
the 26th March and 2nd April. The mere 
fact that Holdsworth in Exhibit 39 dealt 
with the interest and not specifically with 
the principal as bad or doubtful should not, 
In my opinion, be held to be a sufficient 
ground for considering that there are reason- 
able grounds for holding that the -defence 
were misled in consideration of the facts [ 
have setout and am going to set out in 
discussing the evidence as to the badness 
or doubtful character of the debtsin the 
Government Ádvocate's certificate. 

l will now deal with the first ground re- 
.ferred by my learned colleague. 


Whether the amendment of the charge was 
bad in law and if so, whether the accused 
were thereby prejudiced in their defence ? 


The words objected to are "and by in- 
tentionally keeping the Bank open as a going 
concern after it had ceased to be solvent." 
In page 3 of the summing up, my learned 
colleague deals with these words, and there 
he expressly says:— You cannot find the 
accused guilty of cheating as charged unless 
you are satisfied that the balance sheet was 
in fact false to the knowledge of the ac- 
cused.” ` Nearly at the end of the charge 
he said cs 'As I have already laid down, 
you are not justified in finding any of the 
accused guilty unless the balance sheet is 
proved to your satisfaction to be false. ` As 
I have said before, the mere carrying on 
after the 30th June would not by itself 
constitute cheating. The carrying on after 
the 30th June must be considered only with 
reference to the balance sheet and the 
knowledge which "can be imputed to the 
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accused as to the character of the balance sheat. 
The case hinges entirely on this balance 
sheet, 2, e, on your decision as to whether it 
was ` really false and deceitful, If yoa 
find thatit was not, the accused should 
all be found not guilty.” It is urged 
that these words are only expressions of 
opinion, and that the Jury may have 
found the accused—especially Mower— 
guilty onthe ground that the Bank was 
kept open after it became insolvent ; but 
I cannot allow this plea. The words 
are not an expression of opinion but are 
a clear direction of law not to find the 
accused guilty unless they found the 
balance sheet false. The meaning to be 
attached to the words was explained, I 
am, therefore, unable to hold that they 
may possibly have misled the Jury in giving 
their verdict. As regards the actual words. 
themselves, it is objected that they have - 
let in evidence of evenis that took place 
after the signing and issue of the balance 
sheet, and that such evidence is irrelevant, 
I am unable to hold that such evidenca 
is irrelevant. The allegation is that the 
profit inthe balance sheet was fictitious 
as it should all have gone to suspense 
account, being interest unpaid and due on 
bad and doubtful debts. This was the deceit. 
The evidence as to subsequent events was to 
show that the position grew worse—that the 
debts became more and more doubtful and 
bad till the last deposit was made—that is, 
that the deceit being practised on the public of 
showing the Bank in a flourishing condition 
became worse. In these circumstances I am 
of opinion that it was open to the prosecu- 
tion to prove such subsequent events and 
the accused’s knowledge of them as part 
of the deceit being practised, and also as 
showing the continuance of dishonest 
intention on their part. 

I will now turn to the matters dealt 
with in paragraph 1 of the certificates 
of the Government Advocate given in the 
cases of Clifford and Strachan. 

Artia’s DgBr.— There is the evidence set 
out in the summing up. It should be 
observed that the guarantee by Mower 4 
Oo., dated the 1st August 1906, extends 
whole of  Attia's debts. This 
guarantee would clearly be a reason for 
Mower & Co. keeping touch with Attia 
and his affairs. Exhibit 46 (c) shows 


which the Bank held as securities. 
ah to conclude he would know of 
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that Attia hada big stake in Mower, 
Cotterell & Co. in October 1910, and 
the Exhibits down to Exhibit No. 58 and 
Exhibit No. 93 show how he was interested 
in the same ventures. He signs as & 
Director 
March 1910. Exhibit 89 (6) shows how 
the Bank did business and may be taken 
as an indication of the relations between 
Attia, and the accused. Attia also appears 
in Exhibit 85 (c). The evidence seems 
sufficient for the Jury. to draw a conclu- 
sion. 

Mower & Co.—Besides what is stated in 
the summing up, there is Exhibit 96 (a) 
which was -put in by Holdsworth early. 
This surely is à most important document 
by which the Jury would be able to judge 
whether Mower & Co. had extraneous 
resources to meet its unsecured debts. 
Then again Exhibit 23 goes to show shat 
prices had been falling from January 
1911 and this factor might well be taken 
into consideration by the Jury in gauging 
the resources of Mower & Cə. Exhibit 
26 (a) does not merely deal with the 
position in October 1911, but from 1909. 
Holdsworth said that  Olifford had told 
him that Mower & Oo. had lodged all 
available security with the Bank and this 
evidence is corroborated by Clifford’s letter 
of the 13th February 1912 to the share- 
holders, (Exhibit -6) from which it is 
clear that the Bank called upon Mower 
& Co, and indeed on all debtors to furnish 
further security as the values of securities 
declined. As regards Clifford’s knowledge, 
Exhibits 45 to 60 show how interested 
he was in’ the companies, the shares of. 

It is 


their condition and market prices. Con- 
sidering the extent the Bank wus interested 
in them, surely itis reasonable to think 
that he would consider what effect falls in 
value would have on the Bank. 

MOUNT Pima Company.—Before the ex- 
amination of Allen there was the BHxhibit 
15 which showed that the company was 
unsuccessful and that Mower & Co. had 
made over their claim as sole creditors. 
Interest had not been paid for some time. 
Surely this was evidence attacking the 
principal. After  Allen's evidence, taken 
with that given before, there seems to 
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have been sufficient evidence to goto the 
Jury. 

Auxa Ban Om Co. anp Rangoon Re- 
FINERY Co.—The summing up shows what 
evidence there was, and that was sufficient 
to go to the Jury to forma conclusion as 
to whether the debts should be olassed 
as bador doubtful. But Mr. Giles con- 
tended that my learned colleague misdirected 
the Jury in not directing them that these 
debts were recoverable from any or all 
of the  share-holders. The Government 
Advocate has not certified thatthe direc» 
tion by my learned colleague on this point 
should be further considered by this Bench; 
but Mr. Giles was allowed to argne that 
there wassuch a misdirection. The evi- 
dence in connection with the distribution 
of the shares in the British Burma 
Petroleum Company to the share-holders 
of the Aung Ban and Rangoon Refinery 
Companies .is contained in the  ocrosse 


examination of the witnesses, Holdsworth 


and Maunder. Holdsworth says that a 
large number of the 1,00,000 shares received 
from the British Burma Petroleum Com- 
pany asthe price of the Aung Ban Oil 
Company’s undertaking were distributed 
in dividends to the share-holders of the 
Aung Ban Oil Co. He also stated that 
he was considering whether he should take 
steps to enforce the claim of the Bank 
against the Aung Ban Oil Company. The 
Rangoon Refinery Company sold its under- 
taking to the British Burma Petroleum 
Company for 4,35,000 shares in the latter 
company and Maunder says that about 
2,94,000 of these shares have been dis- 
tributed by the Liquidators amongst the 
shere-holders of the Rangoon Refinery 
Company by way of an interem dividend. 
Now, it is perfectly clear that Mower and 
Clifford knew of the payment of these 
interim dividends. They were prime movers 
in the formation of the British Burma 
Petroleum Company and were accord- 
ing to Exhibits 48 and 50  share- 
holders in the Aung Ban and Rangoon 
Refinery Companies, Moser having large 
holdings. They were two of the Bank’s 
Directors aud it is clear to me that the Bank 
acquiesced in the payment of these dividends. 
Exhibit 85 (a) shows that as regards Sey- 
mour Buckingham's account, his Rangoon 
Refinery shares held by the Bank as security 
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were exchanged for British Burma Petroleum 
Shares and his Aung Ban shares were simi 
larly transferred. Exhibit 88 (d) and 
Exhibit 18 (a) show that Peters’ Rangoon 
Refinery shares held by the Bank must havea 
been transferred for British Burma Petroleum 
shares. Exhibit 85 (e), said by Holdsworth 
to be G. Clifford’s account, shows that 1,405 
Rangoon Refinery shares were exchanged for 
1,686 British Burma shares and 600 Aung 
Ban shares for 690 British Burma Petroleum 
shares. According to Exhibit 22 the Bank 
held some 4,00,000 British Burma Petroleum 
shares. Exhibit 50 shows that the Bank 
itself held 45,058 shares in the Rangoon 
Refinery Company. Itis extremely probable 
that many of the British Burma Petroleum 
Shares held by the Bank were received iu 
exchange for shares of the Aung Ban and 
Rangoon Refinery Company's shares held by 
them. The record shows that the Bank 
never objected to the distributions by the 
Liquidators and never entertained any inten- 
tion or idea of pursuing the British Burma 
Petroleum. shares into the hands of those 
who received them with a ylew to satisfying 
their debts due from the Aung Ban and 
Rangoon Refinery Companies. Their astion 
in waiving the claim of the Raugoon Refinery 
Company against the British Barma Petro- 
leum Company, which amounted to over 
£70,000, for a sum of £5,000, indicates 
clearly that they never intended proceeding 
against the share-holders as it seems that 
such action effectually prevented them from 
doing so. If they had only recovered about 
half of the £70,000, the debt would have 
been satisfied. Their acquiescence may 
possibly have been due to the fact that they 
considered, the Liquidators would ba able to 
meet the debts. The Liquidators had large 
claims against the British Burma Petroleum 
Company in respect of the Aung Ban Com- 
pany as well as in respect of the Refinery 
Compauy which, it would appear from a 
consideration of Holdsworth’s evidence, page 
2, Williamson’s evidence, page 4 and Exhibit 
MMI, page 8, were not met in full toa 
considerable extent. It is impossible to 
disregard tke inter-relations of all the par- 
ties. W.J. Cotterell and C. Clifford were 
the Liquidators. Mower and Company were 
the Managing Agents of the Aung Ban Com- 
pany according to Hxhibit 48. Mower, 
Cotterell and Company, of whom W. J. Oot- 
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terell was a partner, were the Managing 
Agents of the Rangoon Refinery Company ' 
according to Bxhibit 50. Page 4 of Exhibit 
MMI, shows how Mower and Company 
knew of the conduct of affairs by the. Liquida- 
tors, for as regards the expenditure on the 
Refinery, the report runs: “The payments 
when made, however, all came to the notice of 
Mower and Company and they doubtless 
satisfied themselves that they got value for 
the work done." The consideration arises, 
that, if it had not saited the Bank's interest, 
they would not have assented to the change 
of shares without protest or inquiry. 

Considering that the Bank acquiescad and 
all the circumstances of the case, I think it 
extremely improbable that the Bank could 
have proceeded suecessfally against the share- 
holders. This is in effect the same 
conclusion as is contained in my learned 
colleague’s charge to the Jury and I, therefore, 
gee no reason for interferenca on this ground. 

Meaguex.—Lhe evidence is in the sum- 
ming up and is, in my opinion, sufficient to 
go to the Jury. It is objested that 
my learned colleague should have referred 
specifically to some of the evidence. The 
whole of it was before the Jury and it cannot 
be expected that every particle of evidence 
can be put to the Jury. 


Cotrerett.—Besides what is said in the 
summing up, there are the facts that he had 
paid no interest since August 1910, and that 
he is down in 85 (e), coupled with the fact 
that a close business connection is shown 
between him, and Mower and Clifford in Exhi- 
bits 45 to 60 which would cause them 
perhaps to have a knowledge of his affairs 
and “so indirectly cause Strachan to do so 
through his Directors. According to Holds- 
worth page 25, he could not clear his account 
at once, 

MozEBLEY.— There is nothing more to be 
said than is set down in the summing up. 

SEVASTOPOLO.—Ín addition to what my 
learned colleague said, the Counsel for the 
Crown has brought to our notice that more 
than half the debt was unsecured. 


A. SmEPHEN.—More than half the debt 
was unsecured and no interest except from 
realization of securities was paid after Janu- 
ary 1910. Mr. Giles drew attention in the 
course of his argument on this debt that my 
learned colleague, in his remarks on the debt, 
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relied on a passage in the witness, Sen's 
evidence that was not relevant, when he said 
in re-examination: when the Official 
Receiver considered it doubtful whether the 
estate was solvent’. This point was not one 
of those certified by the Government Advo- 
cate as one that should be further considered. 
The last sentence of his crcss-examination 
was: when the Bank of Burma was appoirit- 
ed Receiver, G. Stephen and Son's estate 
was considered solvent because the debtors 
were considered solvent and rightly in my 
opinion." That opinion must have been 
based on Sen's knowledge of the papers in 
his office and on his opinion of the value of 
the assets at that time. In re-examination 
after the passage objected to, Sen said that 
the Official Receiver took over charge in 
December 1910. Then Sen was not Official 
Receiver but he would still be competent to 
give the effect of the records in his office 
and state the official opinion that was come 
toon these records at the time the office 
. took over the estate. The answer was 
never objected to as farasthe record shows. 
If such objection had been made, the sources 
of hia knowledge might have been gone into. 
lam not satisfied that the passage of the 
evidence objected to was inadmissible. 

There is Exhibit 30 to consider in con- 
nection with all these debts. 

To sum up, I consider that there was evi- 
dence to go to the Jury with regard to all 
these debts though it was meagre in the case 
of Sevastopolo and A. Stephen. 

I now turn to the second point certified by 
the Government Advocate for all three ac- 
cused. | 

It is objected that the sentence in Meugen’s 
evidence, referred to three times in the sum- 
ming up, is different to an earlier statement 
of Meugens, and that both statements should 
have been put tothe Jury. I donot think 
that there is anything in the objection. The 
earlier statement was made in respect of a 
loan which was covered by security in respect 
cf the principal and not the interest. In 
Exhibit 30, the interest on unsecured loans 
is referred to and he is speaking with regard 
to Exhibit 30. 

1 would now deal with the third point 
referred by my learned colleague. I have 
already set out what the Hxhibits 13 are and 
have discussed them. Mr. Giles’ contention 
is that they were prepared on the principle 
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that unless the interest was certainly re- 
coverable, if should not go to profit and loss, 
that this high principle vitiates the whole of 
it, and thaf, unless it was considered in the 
light of Holdsworth’s explanation, it should 
not have been put to the Jury at all. Look- 
ing at Holdsworth’s evidence as a whole and 
especially that portion of it at page 18 of his 
printed evidence, I am of opinion that he does 
not differ very much from the other experts. 
He, no doubt, said that interest should be 
certainly recoverable before it was credited 
to profit and loss, but he also said that it 


_ might be so credited if a debtor had all his 


ready cash for the moment tied up or if he 
was a man of whom there was no doubt as 
to his financial stability. Mr. Giles argued 
that the statements should not have been put 
to the Jury as there was no attempt to prove, 
the debts were bad or doubtful. It seems to 
me that the Exhibits were put to the Jury 
in the right way. They were used to show 
the amount of interest that it was alleged 
should have been put to interest suspense 
account on the ground that the debts them- 
selves were bad or doubtful whereas it was 
really credited to profit and loss, and the 
Jury were asked to consider which portion of 
the debts themselves were bad or doubtful 


‘as in that case the “unpaid interest relating 


to such portion ought to have been taken to 
interest suspense or deferred interest account 
or at any rate ought not to have been treated 
as divisible profit in the profit and loss ac- 
count.” An attempt was made to prove that 
the debts themselves were bad or doubtful 
and this is where Mr. Giles’ argument fails. 


I now turn to the certificate granted by 
the Government Advocate in the case of the 
accused Mower. 


The first point [ have already dealt with. 
There was evidence, in my opinion, from 
which the Jury could, if they so desired, come 
to a conclusion as to whether Mower's debt 
was good, bad or doubtful and as regards 
knowledgs of Mower, it is not an unreasonable 
assumption that he would know the affairs 
of his own firm and of the securities that 
were pledged with the Bank as security for 
the firm's debt, that he would know the fall 
in the value of the securities from January 
1911 and the position of his firm as set out in 
Exhibit 26 (a). Then there are the letter, 
Exhibit 30—whether he saw Exhibit 30 or 
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was told of its contents was a question for the 
Jury to decide—and tbe conduct of his wife 
with regard to her monies as also the other 
inferences that could be drawn as set out in 
the summing up. 

The second point in Mower's certificate I 
have already dealt with. 

The third is that my learned colleague 
erred iu stating to the Jury that “the Auditor 
is not there for the Directors . . . to 
lean on" and in not directing the Jury that 
the decision in Dovey v. Üory (1) governed 
the matter. The summing up which was 
very lengthy must be taken asa whole. In 
the passage referred to, the learned Judge 
was explaining how one of the main duties of 
an Auditor was to protect the share-holders. 
Iam unable to hold that the Jury were misled 
by the words complained of, nor ean I see 
that the case of Dovey v. Cory (1) governs the 
matter. In that case the allegation that 
Cory was a party to the fraud was with- 
drawn and no moral obliquity was imputed 
to him at the hearing of the appeal. In this 
case actual fraudulent conduct is alleged 
against Mower—that he knew the balance 
sheet was false when he signed it. The Jary 
were told to acquié him if they had any 
reasonable doubt about this matter. I esu- 
not see that there has been any misdirection 
in dealing with Dovey v. Cory (1). 

T now come to the matter of presnmptions 
dealt with by the Government Advocate’s 
certificate and lI would say, te commence 
with, that tho summing up must be read as a 
whole, and that my learned colleague more 
than once said that his opinion was not 
‘binding on the Jury. At page 26 of the 
summing up ha said: “T am entitled to give 


my opinion on this point and on other points . 


of facts, but it is an opinion which does not 
bind you as [ said before and you ean reject 
or follow it as you think fit.” Also ib must 
be remembered that all the evidence that was- 
before the Jury was not always referred to in 
connection with the passages complained of. 


CLIFFORD'S CERTIFICATE, 


lst Praesumetion.—I cannot see any objec- 
tion to the first sentence. As regards the 
next two there were before the Jury the facts 
and considerations I have seb out in discuss- 
ing Altia’s debt, Giving them due weight I 
am unable to hold that there was any mis- 
direction, 
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IND PnaESUMPTION,—1 can see nothing wrong 
in the words. Clifford had a full knowledge — 
that the claim was disputed and of tbe affairs 
of the Refinery and British Burma Petro- 
leum Companies. 

3RD PRESUMPTION.— This was an opinion, 
and a strong' one, expressed by the Judge; 
but it must be remembered that the Jury ` 
were told that they were not to be bound by 
his opinion and that they could follow or re- 
jeot it as they chose. 

ATH PRESUMPTION.—I can see nothing to 
object to in the first sentence. There were 
facts before the Jury from which to deduce 
knowledge as I have shown above in this 
order. The second sentence appears to me 
to be in order, the more especially con- 
sidering the great knowledge Clifford had 
of the various Companies, the shares of 
which the Bank held as security for the 
different debts. 

5ra Parsumprion.—-The words I have 
just written are equally relevant to the 
first sentence, and also the second, nor can I 
see any good reason for objection to the 
third sentence except perhaps the reference 
to Stephen. ` 


STRACHAN'S CERTIFICATE. 


Ist PnssuxPTION.—L have already dealt 
with. . 

Qno Presumprion.—lt was left to the Jury 
to form what opinion they liked. 


Sap Presumetion.—Strachan certainly 


would be conversant with the estate and its 


affairs, and as I have said the Judge express- 
ly told the Jury that they were not to be 
bound by his opinion. 

Avg Paesumetion.—The words appear to 
me to be justifiable. They are vary general 
and broad. 


MOWER'S CERTIFICATE. 


lsr AND 2np ParsuxPrIONS.—Í1 have al- 
ready dealt with. 

Srp Presumprion.—The inference the 
Judge drew was based on facts nor was the 
Jury bound by it. He just before said that 
he had introduced his remarks to assist 
them in deciding the two Directors’ actual 
knowledge. 

Arg Presumption.—L have already dealt 
with; but I would say that thig passage 
must be read with what preceded it. There 
were grounds based on facts for saying that 
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Mower had great knowledge of the EUM of 
the companies the shares of which the Bauk 
held as scecrity. 

STH PRESUMPTION. The passage must be 
taken with what sucaeeds it, and the whole 
passage seems to me to be one thatit was 
quite fair to put forward for the considera- 
tion of the Jury. 

6TA PRESUMPTION.—It must be remembered 
that in addition to the letter Exhibit 30, 
‘Allen had advised the non-payment of a 
dividend. The Jury were asked to consider 
and not ordered to draw any presumption. 
The second sentence may perhaps be tov 
strong when the word practice is ased; but 
there was no such misdirection as could pos- 
sibly influence the Jury in their verdict. 


~ YTE Prssumprion.—I can see no objection 
tothe passages and , moreover, they were mere- 
ly an expression of opinion which the Jury 
were told to follow or not as they chose. 

Sta PRESUMPTION.—Í can see no objection 
to these passages. They must be read with 
what had been said before. There were 
facts from which the Jury could come to a 
conclusion. It was a matter of constructive 
knowledge. There was evidence of facts 
from which an inference could be drawn. 
In saying that Mower was not a mere dummy 
there was evidence as has been put before 
us‘to show that he was not a mere dummy. 
His large interests alone in the various com- 
panies would lead to such a conclusion. Bx- 
hibit AA (2) makes Mower the senior partner. 
The minute book of tbe Bank shows, Mower 
presided at meetings. 


OvH Presumerion.——It is objected that the 
evidence is irrelevant. I am unable to hold 


that it is. The sum was large, over Rs, 70,000, . 


It was at Rs. 7 per cent. Mower returns 
on the Ist August. On the llth, measures 
begin to be taken to move it outof the 
Bank and place nearly all of it in Govern- 
ment paperat 3i per cent. Mower is a 
Director of the Bank. The point at issue is 
whether the valance sheet signed on the Ist 
August was false and fraudulent to Mower’s 
knowledge. The relevancy of the fact seems 
to me to be obvious. 

There remains for consideration the last 
point referred by my learned colleague. 

"Whether the sentences passed on the ac. 

cused contravened the provisions of section 71 
of the Indian Penal Code?” 
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I have no doubt that they do not do so. 
The essence of the offence, under section 420 
of the Indian Penal Code, is cheating and 


‘dishonestly inducing the person deceived to 


deliver property. Here not one bnt three 
persona were deceived and induced to deliver 
property, and each one was induced to deliver 
his property at a different time. It was not 
one sumof money that was delivered but 
three different sums. The argument that 
there was only one deceit practised in res- 
pect of all three persons does not seem to 
me to bring the dishonest inducing of threo 
separate persons within the first part of 
section 71 of the Indian Penal Code. It is 
illustration (6) to that section, in my opinion, 
ud governs this case and not illustration 
a 

In the result I see no reason for auy 
interference and would now commit the 
applicants to Jail to undergo the sentences 
passed on them. 

ORMOoND, J.—The 2nd and 3rd daoni 
referred by the Judge relate to the objec- 
tion of the defence that they were nob given 
to understand that it was part of the case 
for the prosecution that the principal of the 
debts mentioned in Exhibit 13 was doubtful 
or that the interest on these debts due for 
the six months previous to the 30th June 
1911 was doubtful, except in so far as 
interest on such debts had not been paid 
and the debts were unsecured. Exhibits 
13 were admittedly prepared by Holdsworth 
to show what interest should have been put 
to an interest suspense account instead of to 
profi& and loss account. Mr. Giles relied 
upon Holdsworth’s statement that unpaid 
interest on an unsecured debt should go to 
an interest suspense account unless there 
are very good reasons for believing that such 
interest is recoverable:— Even so; I think 
the prosecution would be bound to show that 


‘there were no good reasons for such belief 


on the part of the accused:—or in other 
words, to show that such interest was 
doubtful to the knowledge of the accused. 
And the only practical way of showing 
that the interest was doubtful wonld be to 
show that tbe principal of such debts was 
wholly or in part doubtful. Evidence was 
adduced by the prosecution to show that the 
principal of each of the debts mentioned in 
Exhibit 13 was doubtful, except Murray's 
-Murray was called by Mr. Giles to show 
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that his debt was good:—in order to show 
ibat Holdsworth's reasons for putting unpaid 
interest to a suspense account were deficient; 
and he cross-examined the witness for the 
prosecution as to the quality of the debts in 
order to show that the interest on these debis 
could honestly have been thought to be re- 
coverable. This would lead one to suppose 
that he must have known that the prosecu- 
tion were trying to show that these debts 
were doubtful in order to show at least 
that the interest on them was doubtful. 
Mr. Giles seems to have assumed that such 
' eviderce was adduced by the prosecution 
principally in order to prejudice the Jury; 
but I cannot see any ground for this as- 
sumption. Mr. DeGlanville understood that 
the purpose for which the prosecution ad- 
duced evidence 9s to the doubtfulness of the 
debts mentioned in Exhibit 13 was, to 
show that the interest should have gone to 
suspense account; and to shew that the 
basis adopted by Holdsworth, in putting un- 
paid interest on unsecured loans to suspense 
account, worked out correctly. It must be 
remembered that T. A. Fraser’s interest was 
included by Holdsworth in Exhibit 13 (bb) 
because he thought it doubtful; and that the 
principal of this debt is not included in 
Exhibit 18 (a) because he could not say that 
the principal was not fully secured-- whilst 
the unsecured debts of the Rangoon Oil 
Company and Solomon on which the interest 
was unpaid are not included in Exhibit No, 
13 because Holdsworth considered those 
debts good. This should have been sufficient 
to show the defence that Exhibit 13 com- 
prised a list of debis prepared by Holdsworth 
(principally no doubt, though not invariably, 
upon the basis of the debts being unsecured 
and the interest unpaid),—in order that the 
prosecution should prove that the interest on 
these debts was donbtful, and should, there- 
fore, not have been put to profit and loss 
account. In Exhibits 18, Holdsworth has 
credited paymentsto interest which in strict 
accounting should have been credited to the 
principal, if the debis were doubtful. This, 
however, could not have been taken by the 
defence as an admission by the prosecution 
that the debts in Exhibits 13 were good. 
Exhibits No. 13 were prepared for a certain 
purpose, vizą to shew the least umount of 
interest that should have gone to an inlerest 
suspense account,—and the crediting cf pay- 
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ments to interest was by way of a conces- 
sion to the defence. In the Magistrate’s 
Court Holdsworth prepared a “model” balance 
sheet which shows a loss of Rs. 55,000 odd 
instead of a profit of, Rs. 1,62,277 which: - 
would be the result, if the interest on the 
debts in Exhibits 13 were put to sus- 
pense account instead of to profit and loss. 
If the principal of those debts was doubtful 
and put toa Reserve Account, the loss ap- 
pearing in this balance sheet should appear 
as being so much more. But this Exhibit 
39 cannot have been taken by the de- 
fance as an admission by the prosecution that 
the principal of these debts was good, for 
the document was prepared at a time when 
the prosecution alleged criminal breach of 
trust, which necessarily involved the badneas 
of these debts. Moreover, Holisworth ex- 
plained that he omitted the words “cone 
sidered good" against the item of 23 lakhs 
because as he said in the Magistrate’s Court 
—he did not consider these debts good; and 
as he said in the Sessions Court, because he 
was not dealing with the question whether 
the debts were good or bad; and later on 
he explains that he prepared Exhibit 39 
with reference to two questions, the interest 
suspense account and what amount of debts 
were secured or unsecured. In answer to 
Me. Giles, Holdsworth says:— One of the 
grounds on which I allege the balance sheet 
is fraudulent and dishonest, is that some of 
the debts which were bad were treated ag 
good.” Hewas then being cross-examined 
as to securities, so his answer, I think, clearly 
had reference to the principal of the debts 
and not merely to debts of interest. And in 
the Judge’s notes it is recorded at an early 
stage of the proceedings that the doubtful. 
ness of the debts had been a fact in issce all 
along. Itis true that the prosecution have 
not specifically stated what debts they as- 
serted to be doubtful but they adduced 
evideree to show that many of the debts in 
Exhibit 13 were donbtfal and the defence 
could have had no doubt that any debts ag. 
serted by the prosecution to be doubtful must 
be included in the exhibits. Murray was 
called by the defence to prove that this debt 
was good—his subpena was takan out on 
171th February—and at a later stage the 
defence sent for Major Meagher from Madras 
to prove that his debt was good. Allen was 
examined by the defence to prove that in 
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his opinion the other debts were good; and 
they could have called other evidence if they 
had been so minded. The doubtfnlness or 
goodness of the debts in Exhibits 13 was 
gone into both by the prosecution and the 
defence. In my opinion the question as to 
the doubtfulness of the debts in Exhibits 18 


was necessarily involved in the question 


whether the interest on those debts should 
h&ve been put to an interest suspense account 
instead of to profit and loss, which was 
admittedly part of the case for the pro- 
secution—I think that the defence have no 
good reason for saying that they were misled 
by the conduct of the case for the prosecution 
into the belief that ib was no part of the case 
" for the prosecution that the debts in 
Exhihits 18 were doubtful. 

The rst question referred by the Judge 
relates to the amendment of or addition to 
.the eharge:— The amendment was fully and 
clearly explained by the Judge to the Jury: 
See pages 3, 20 and 29 of the printed copy 
of the summing up. Itis urged that the 
Jury might have given their verdict upon 
< & finding simply that the Bank had been 
kept open and received deposits when insol- 
vent:—the answer is, that that was never 
the case of the prosecution and the Jury were 
in effect told emphatically that they were 
not to do so. The Judge told the Jury that 
the case hinges entirely upon the balance 
sheet; the kseping open of the Bank was put 
to the Jury as a continuing invitation 
to persons to make deposits upon the 
strength of the representation contained in 
the balance sheet as to the Bank's financial 
position; and if the balance sheet was 
false and fraudulent, the keeping of the 
Bank open was an aggravation of the 
dishonesty of the balance sheet (it being 
admitted that the finaucial position of the 
Bank became steadily worse subsequent 
to the time of the signing and publication 
of the balance sheet). The Judge also 
directed the Jury that they must be 
satisfied with regard to each `of the 
accused that he knew the balance sheet to 
be false when ke signed it. It is urged that 
the amendment of the charge let in 
evidence as to the subsequent financial 
position of the Bank and as to subsequent 
knowledge of the accused, which would not 
have been udmissible for the purpose of 
showing the financial position of the Bank 
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on the 380th June previously, or the 
knowledge of the accused at the time of 
the signing and publishing of the balance 
sheet, Evidence as to the subsequent 
financial position of the Bank would, in my 
opinion, be evidence to go to the Jury in order 
to determine its financial position on the 
30th June previously ; and would also be 
relevant as to the dishonesty of the accused 
at the time of accepting the deposits. The 
amendment of the charge - was, I think, 
merely an amplification of the charge. The 
accused were charged with obtaining three 
deposits on three separate occasions by means 
of a false representation contained in the 
balance sheet—it was a continuing repre- 
sentation up to thetime of the deposit, 
and, in my opinion, operated as a repre- 
sentation at the time of the deposit, as to 
the financial position of the Bank on the 
30th June. Ifa Director innocently signs a 
false balance sheet but subsequently comes 
to know thatitis false, it becomes a false 
representation by him from that time. 
The knowledge of the accused as to the 
falsity ot the balance sheet should, therefore, 
be determined as at the time of the deposit ; 
and I think that the Judge should have . 
directed the Jury to that effect. The 
direction of the Judge that such knowledge 
should be determined as at the time of 
signing or -issning the balance sheet was, 
however, in favour of the accused. The 
financial position of the Bank and know- 
ledge of it by the accused at the time of 
the deposit were also, I think, relevant 
facts: —for if the deposib is not dishonestly 
received, there is no cheating. In my opinion 
the amendment of the charge was not bad 
in law and the accused were not prejudiced 
thereby. 


The last question referred by the Judge 
is whether section 71 of the Indian Penal 
Code is contravened by three consecutive sen- 
tences having been passed on each of the 
accused: — The offence in respect of each of the 
three deposits was a separate and distinct 
offence and, therefore, section 71 has not 
been contravened. I have no doubt that 
the Judge when awarding the sentences 
considered them in the aggregate; and, 
I think, it would have been more appropriate 
if the accused had been sentenced to the 
aggregate amount of the three sentences in 
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respect of each offence, the sentenssa bo ran 
concurrently, 

The first question referred to us under 
the certificate of the Government Advocate 
in the case of Clifford and Strachan, is 
whether the Judge misdirected the Jury 
in failing to direct that there was not 
sufficient evidence for them to decide 
whether cesrtain debts were bad ete. This 
means :— was there any evidencs to go to 
the Jury upon which they could come to 
such findings? In my opinion thera was 
such evidenca as to each of these debts. If 
80; that disposes of this quostiou, but Mr. 
Giles was allowed to argue thab the Judge 
had otherwise misdirected the Jury on 
certain matters in ceonneolion with some 
of these debts. This Court has no power 
of revision in cases tried by if in its 
- Original Criminal Jurisdiction, except such 
as is given to it by section 433 of the 
Code and by section 12 of the -Lower 
Burma Courts Act. Such power must be 
construed strictly and as being limited to the 
necessity of the case when determining the 
‘question or quastions of law referred. In 
my opinion the Court has no power to question 
the decision of any points of law other than 
those referred by the Judge or referred 
under the certificate of the Government 
Advocate. As regards the application of 
the decision in Dovey v Oory (1)—that case 
decided thata Director may trust his co- 
Directors and if he is in fact ignorant of 
the fraud perpetrated by them, he is not 
liable in damages. The question left 
to the -Jury in this case was:—if the 
balance sheet was fraudulent, had the 
three accused respectively knowledge of its 
falsity P I fail to see howthe decision in 
ihat case of Dovey v. Oory (1) governed the 
present case, or that the Judge misdirected 
the Jary as to the law in connection with 
that case. 

I seo no misdirection in the Judge's 
reference to Mr. Meugen’s evidence. I 
understand Mr. Moeugen's evidence on this 
point to be; that if interest ona debt is 
credited to deferred interest account, it 
follows that the principal should be reserved 
against as a doubtful or bad debb unless there 
is security sufficient to cover the principal ; 
and that orediting interest on unsecured 
loans to interest suspense account pre-sup- 
poses that they are debts. 
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With regard to the "presumptions" re- 
ferred to in the Government  Advocate's 
certificates; they are inferences which the 
Judge suggests to the Jury should, or could be 
drawn from certain facts. One of the 
directions complained of is at page 10 of 
the printed summing up where the Judge 
says that “the Directors and the Manager 
of the Bank would be likely to follow the 
fortunes of such a debtor as Attia with 
special interest.” Tf the only fact to support 
this inference was that Attia some years 
before had been eonneeted with Mower & 
Company. itself, there would be no evidence to 
go to the Jury to find knowledge on the part 
of the accused as to Attia’s financial position 
in June 1911. But the summing up must 
be readas a whole and there was other 
evidence to support a finding as to such 
knowledge. The Judge impressed upon the 
Jury that they alone were to decide the facts 
and to draw such inferences as they thought 
reasonable. As to the other alleged misdirec- 
tions mentioned in the certificate of the Gov- 
ernment Advocate, in my opinion, they are 
not  misdirections, There is evidence in 
each case from which the Jury could draw 
the inferences suggested. I would dismiss 
these applications, 

Twomey, J.—The reasons for amending the 
charge are as seb out in 
the summing up. Seeing 
that the condition of the 
Bank grew steadily worse in the interval 
between the issuing of the balance sheet and 
the receipt of the deposits—2 to 21 months 
later—it seemed to me that this facb was 
highly relevant in determining the intention 
of the accused when they accepted the three 
depositors’ monies in October and November, 
The three offences were incomplete until then, 
and if the balance sheet was issued dishonest- 
ly, the dishonesty was aggravated by keeping 
the Bank open when its condition was worse 
even than its true condition on August Ist. 
The representation made by the balance sheet 
was that the Bank was ina sound state and 
there was a continuing representation to this 
effect up to the time when the deposits were 
paid in. Bat the Jury were strictly cautioned 
against finding the accused guilty on this 
part of the charge alone. They were told 
also that they need not concern themselves as 
to the precise date on which the Bank ac. 
tually become insolvent in the sense that all 
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its capital and reserves were exhausted. 
This question was not fully investigated at 
the trial and I do not think it was a material 
question. It was shown that the Bank, if not 
actually insolvent, was at any rate in a 
desperate plight when the deposits were re- 
ceived. 

. 1f after the balance sheet had been issued, 
the Bank had & sudden aecess of prosperity 
which placed it in a sound condition by the 
time the deposits were received there would 
then have been no cheating. For thougk 
ihe accused may have intended to cause 
wrongful gain or wrongful loss when they 
issued the false balance sheet this dishonest 
intention. could, no longer, be imputed to them 
at the time of accepting the depositsif the 
state of the Bank at that time agreed with 
the representation made by them. It appears 
to me that the dishonest intention in August 
would not be punishable as cheating if the 
intention at the time of accepting the deposits 
was not also dishonest. 


As regards the principal of the debts we 
Allegation that 


by extension 


of great length on their com- 
charge. 


plaint that this part of 
the prosecution case was left in obscurity 
untila late stage of the trial and then sud- 
_denly sprung upon them. It is true that 
printed statements were put in embodying in 
statistical form the witness Holdsworth's 
Opinions as to the amounts which ought to 
have been shown as "secured" and "unsecur- 
ed" and the amounts which should. have gone 
to an interest suspense account, but we have 
no specific statement anywhere ‘in the evi- 
dence of the’amount of principal which should 
have been shown as doubtful or bad or else 
should have been reserved against. But it is 
clear that evidence was led in the Magistrate’s 
Court for the purpose of showing that the 
unsecured portions of the debts in Exhibit 13, 
eto., were doubtful or bad, and this evidence 
was repeated at the Sessions trial. The ac- 
cused Mower’s learned Advocate admits that 
the principal of the debts was called in ques- 
tion in the Magistrate’s Court with reference 
to & proposed charge under section 409 of the 
Indian Penal Code and that this evidence 
was also relevant on the question of crediting 
unpaid interest to profit and loss. No charge 
was framed under section 409, but the in» 
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d were misled ` Counsel for the defence at. 


- interest on it to interest suspense, 
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terest question was admittedly a main ground 
of attack by the prosecution in the Sessions 
trial no less than in the Committing Magis- 
trate’s Court. The evidence as to the princi- 
pal of the debts being relevant on that question 
in the Magistrate’s Court was equally.relevant 
in the Sessions Court, and that being so, T think 
the Court was bound to consider this evidence 
in all its bearings, that is to say, the Court 
had to determine whether the unsecured part 
of the principal should have been treated as 
doubtful in the balance sheet, and not merely 
with the question whether the interest on 
these debts should have been put to interest 
suspense, 


The learned Advocate for Clifford and 
Strachan does not admit that any question as 
to the doubtfulness or badness of the princi- 
pal was ever pub in issue by the prosecution. 
He contends that the evidence on-this part of 
the case was called merely for the sake of 
prejudieiag the minds of the Jury against the 
accused. He also urges that this evidence 
goes but a very little way towards establish- 
ing the doubtfulness of the debts, and that 
the defence could not be expected to see that 
the principal of the debts was really impugned 
where the attack was so feeble as to be 
beneath contempt. Bat the cross examina- 
tion of the'first witness, Holdsworth, indicates 
that there was ab any rate at that time no 
ilusioo as to this part of the prosecution 
ease. Ib seems to me that it was clear on 
the surface of the case that the unsecured 
portions of the debts shown in Exhibit 13 (a) 
ele, were challenged by the prosecution as 
doubtful] or bad debts throughout the 
trial and that no mystery was made about it, 
These exhibits include all the debts 
which were admittedly reckoned as bad hy 
the Bank itself at the July andit, and as re- 
gards the other debts it was a matter of clear 
inference that the prosecation challenged 
them as doubtful. For it is only when 
the unsecured portion of a debt is doubtful 
that any question arises of putting the unpaid 
and this 
was in fact the line taken throughont the trial 
by the defence no less than by the prosecn- 
tion. I, therefore, adhere to the opinion I 
expressed in summing up the case. that the 
complaint of surprise is unfounded, 
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With reference to Exhibit 13 (a) and the 
connected statements re- 
lating to unpaid interest, 
I concur in Mr. Justice 
Ormond’s remarks. I 
ihink he has analysed correctly the arguments 


Value and effect 
of Exhibits 13 (a) 
eto. 


placed before us: with reference to these. 


exhibits. The fact that the debts in Ex- 
hibit 13 (a) etc., were to a large extent uu- 
secured and that the interest accruing on 
these debts had remained unpaid for a long 
time were indications that the debts wera 
doubtful, These were, no doubt, the primary 
grounds for Holdsworth's opinion that the 
interest should have been provided for in an 
interest suspense account and not taken as 
earned income. But the prosecution did 
not lef the ease rest on these indications 
alone. They produced evidence both before 
the Magistrate and at the trial to show that 
the debts were doubtful debts, and the 
defence endeavoured to rebut this evidence 
in some cases. The Exhibits 13 (a) ete., 
were put to the Jury as showing the amounts 
of the debts and the amounts of unpaid 
interest and the oredits to the various 
accounts during the half-year and it was 
left to the Jury to decide on all the 
materials before them whether the pro- 
secution had made out their casa that the 
debts were in fact doubtfal or bad to the 
knowledge of the accused. 


lt is said that Holdsworth irea:ei all the 
debts in Exhibits 13 (a) etc, as good debts 
except the Refinery Company's debt because 
in Exhibit 13 (dd) he gave credit towards 
interest for all payments during the half. 
year except on the case of the Refinery 
debt. It would have been more logical if 
he had treated all the debts as he treated 
the Refinery debt, and the reasons which 
he gave for the difference of treatment are 
unconvincing. 1 mentioned this point to 
the Jury. Bat his intention was clear 
enough. It was to show the amount which, 
in his opinion, ought to have gone to interest 
Buspense on the assumption most favourable 
to the accused, namely, the assumption that 
all receipts during that half-year may pro- 
perly be reckoned in reduction of the 
_ accrued interest instead.of being reckoned 
as part satisfaction of the principal, the 
latter being. the natural course to follow in 
the case of doubtful or bad debts, 
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I cannot see that the Jary were misdirected 
as to the value or effect of these exhibits. 


If there was a complete absence of evideuce : 


ms cron as to the doubtfulüess ' 
yocases cerpi + 

cate in the case of OY badness of the various 
Clifford. debts it would have been 


Paragraph 1. necessary to instruct the 
Jury to that effect. But this was not 
the ease. I reminded them of the principal 
facts appearing in evidence with regard to 
each of the debts leaving it to them to 
decide as tothe sufficiency of the evidence. l 
I do not think that this method of dealing 
with the matter was incorrect. 
Officiating Chief Judge has given a summary 
of the evidence relating to the debts and 
has mentioned several points which were 
not specifically noticed in the summing up. 
It is unnecessary for me to go over the same 
ground. Bot as regards Mower & Com- 
pany's debt, it is desirable to refe to 
Exhibits 92 (a) and QQI which are now 
relied upon asshowing that Mower and Com- 
pany had a large margin of security which ` 
could have been made available for their 
debt tothe Bank of Burma. Exhibit 92 (a) 
was put in by the prosecution and it was 
never contended by the defence that the 
securities shown in that exhibit as lodged 
with the Bauk of Bengal and Perchiappa 
Chetty were more than sufficient to cover 
the liability of Mower & Oompany to those 
creditors. Towards the close of the case, 
QQ and QQI were put ia by the defence but 
only for the purpose of showing that 
Clifford has disclosed the position of affairs 
unreservedly tothe Bank of Bengal when 
he went to Calcutta in , November, 1911, to 
ack for assistance from that Bank, It was 
nob suggested at any time during the trial 
that these securities would yield a surplus 
so that Mower & Company could have given 
a second or third lien on them to the Bank 
of Burma. The values of the immoveable 
property mentioned in the exhibits was nob 
examined and the terms of the first and second 
liens to which the securities were already sub- 
ject were not disclosed. The Exhibits 92 (a) 
and QQI want to the Jury without any allega- 
tion on the part of the defence that they bore 
upon the question of the goodness or badness 
of Mower & Company’s balance due to the 
Bank of Burma. They have been referred 
to now, merely as showing that the defenga 
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were misled into thinking that the goodness ~ 


or badness of Mower and Company's debt 
was not inissue. But, as I have already said, 
1 think there is no foundation for this com- 
plaint. As the defence did not rely upon 
Exhibits 92 (a) and QQI for the purpose of 
proving Mower and Company’s balance to 
be good, I think it must be inferred that 
this method of proving it would not have 
been successful. i 

With regard to the Aung Ban and Re- 
finery Companies’ debts I wish oniy to say 
that the process which a creditor would have 
to follow in order to recover the shares dis: 
tributed by the Liquidators was not fully in- 
vestigated at the trial. It was, no doubt, 
incorrect to suggest thatthe creditor could 
only follow up the shares in the hands of the 
persons now holding them. The matter has 


now been threshed out and the conolusion: 


arrived at is statedin the order of the 
learned Officiating Chief Judge. It shows, 
I think, that I was right in instructing the 
Jury that the Bank had very little prospect 
of recovering any substantial part of the dise 
tributed shares. 


Mr. Meugens said that if the unearned 
interest on a debt is 
credited to deferred 
interest it does not follow 
that the principal should 
be reserved against as a doubtful debt, and this 
remark was not repeated by me to the Jury. 
He explained this remark by saying that the 


Certificate of 
Clifford. Paragraph 
2. 


security might be sufficient to cover the . 


.prineipal but not the interest, Later on, 
when telling Mr. Giles what he thought of 
Allen’s letter of Ist August, he remarked, of 
his own accord, that crediting interest on 
unsecured loans to interest suspense pra sup- 
poses that the unsecured loans are doubtful. 
He probably assumed that the debtors re. 
ferred to in Allen’s letter had furnished all 
the security they possessed (as indeed appears 
to have been really the case,—Sve Exhibit 6.) 
If the debtors were people of undoubted 
financial capacity apart from the security they 
had furnished, Allen would not have made 
this recommendation at all. 


In the circumstances I do not think that 
there was any inconsistency between Mr. 
Meugen’s first remark and his second remark 
which was made with special reference to the 
circumstances of this case as indicated by 
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Allen’s letter. [ cannot admit, therefore, 
that there was any misdirection in what I 
said tothe Jury as to Mr. Meugen’s opinion 
about interest suspense. 

As regards Attia, Mr. Justico Hartnoll 

Presumptions on bas indicated the main 
page 10 of summing grounds for thinking thas 
up. this debtor of the Bank 
was closely connected with Mower and 
Company. even after he ceased to be a 
partner in the firm. Looking to all the 
circumstances appearing in evidence on 
this point and especially to the fact that 
Mower and Company were guaranteeing 
Attia’s debt to the extent of li lakhs, 
it ig a reasonable inference that 
the Directors and Manager would follow 
his affairs closely. 

Pacz 15.—The Director, Clifford, certainly 
kdew in July that practically the whole 
of the claim against the British Burma 
Petroleum Company was disputed. The 
Bank would bring serious pressure to bear 
on the British Burma Petroleum Oompany 
by suing on the Liquidators’ claim for 
£70,000 or by threatening such a suit. 
The effect of such a suit at that time 
would be highly detrimental if not ruinous 
to the British Burma Petroleum Company. 
I think this is clear from Mr. Williamson’s 
evidence and from the terms of the Trust 
Deed. Asa Director of the British Burma 
Petroleum Company and as a partner in 
Mower and Company, the Managing Agent, 
could hardly be 
ignorant of the factors governing ~ the 
situation, 

Page 20.—I stated the inference which 
appeared to me to be deducible from 
the facts as to Mower and Clifford's strong 
motive for keeping the Bank afloat. The 
inference was justifiable in my opinion, bat 
it was left to the Jury to form their own 
conclusion. 

Page 24.—The use of the word "opportu- 
nities” in this passage was, no doubt, unsuib- 
able. But I do not think the Jury could 
have been misled by it. The meaning of 
the whole passage from which this is 
abstracted was plainly that the Jury should 
deside whether Mower and Olifford had 
actual knowledge of the state of the debt 
and securities, and the Jury's decision was to 
be based on the evidence before them showing 
the close connection of the two Directors 
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with the affairs of the debtor Companies 
(Aung Ban, Refinery, and Mount Pima) and 
with Attia and Cotterell. 

As regards the second extract from page 
24,1 can see no valid ground for. objestion. 
It was admittedly a time when Mower and 
Company's financial resources were strained 
tothe utmost and when the shares in the 
Mower Companies which formed the bulk 
of the securities held by the Bank had much 
depreciated. Moreover, the Director Olifford’s 
attention had been drawn specially to 
the critical condition of the Bank's affairs 
by the Auditors advice not to pay 2 
dividend. In these circumstances, I think 
the presumption was justifiable that Clifford, 
who was the only Director in Rangoon, was 
cognizant of the principal factora by which 
the profit of Rs. 1,62,000 was arrived at, 
and this presumption is borne out by the 
report of his own speech to the share-holders 
on the 16th December (page 46 of the Minute 
Book, Exhibit 4). 


The grounds stated in paragraphs l and 

Strachan’s certifi. 2 have already been dis. 
cate, paragraphs1,2 cussed in my remarks on 
and 3, page 10 of  Olifford's certificate. As 
Saman NG. Yr regards the passage on 
page 10 of the summing up, it seems to me 
that there is nothing unreasonable in 
presuming that Bank Managers are conver- 
sant with the financial affairs of borrowers. 
Téisa principal part of their business to 
keep themselves acquainted with the vicis- 
situdes of fortune that befall the clients of 
the Bank. Of course Bank Managers some- 
times neglect this. part of their business and 
if a Bank Manager lost touch with a 
borrower through mere negligence, he might 
go on honestly reckoning the debt a good 
debt after it had become doubtful. But I 
do not think there was anything wrong in 
reminding the Jury of the general course of 
business in this matter. They were in a 
position to judge for themselves whether the 
accused Strachan belonged to the class of 
merely negligent Managers. 


Pace 15.—I see nothing wrong in this 
passage. Strachan admitted that he dis- 
cussed the question ofthe disputed claim 
with Clifford, and has never alleged 
that Clifford misled him as to the nature 
and extent of the dispute. This being so 
it was left to the Jury to draw their own 
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conclusion as to what Strachan was told by 
Clifford. 

Pace 17.—The inference suggested ia 
this passage as to Stephen and Son’s 
estate appears to be correct.. As to the 
admissibility of the witness, Sen’s evidence 
about the solvency of the estate at various 
periods, I have nothing to add to what has 
been said by the learned Officiating Chief 
Judge. 

Pace 26.—The passage objected to on this 
page is little more than a repetition of what 
was said on page 10 and I have already 
referred to that. à 

The learned Officiating Chief Judge has 

referred to the evidence 


us indicating that the 
ii unsecured balance of 
Mower and Company's debt was doubtful 


to the knowledge of the accused and I have 
nothing to add to the remarks I made on this 
point in dealing with paragraph l of 
Chifford’s certificate. 

I have already dealt with paragraph 2 of 
Mower's certificate. It is the same as para- 
graph 2 of Clifford’s certificate, 


PARAGRAPH 3.—In paragraph 3 itis stated 
that I misdirected the Jury in stating to them 
that the Auditor is not there for the Directors 
and Manager to lean upon and in not directing 
them that the decision in Dovey v. Cory 
(1) governed the matter. 


My remarks as to the fanctions of an 
Auditor are in a part (page 21) of the 
summing up entirely distinct from my 
remarks on the Dovey v. Oory case (1). (Page, ` 
25). In dealing with Auditors I pointed 
out that their principal duty is to protect 
the share-holders, to see that the Directors 
and Manager are issuing true balance 
sheets. In that connection, the statement 
that the auditor is not there for the Director 
and Manager to lean upon seems to be appro- 
priate. The Jury would understand that I was 
merely emphasizing the prineiple that 16 is 
the share-holders who are entitled to rely on 
the Auditor as a check on the Directors. The. 
remark would have required qualification if 
I had used itin commenting on Dovey v. 
Oory (1). In a later part of the charge to the 
Jury, I pointed out to them the differences 
between the facts of that case and this, but 
did not call attention to the ruling of the 
House of Lords which was to the effect that 
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the Director Cory was not bound to go into 
detail himself and was not to blame for .aoting 
on the assurances of his co-Director and 
Manager that all was asit should be. Ib 
Seems to me that the present caseis sharply 
distinguished from Dovey v. Cory (1) by the 
evidence, direct and indirect, of knowledge on 
‘the part of the accused Mower and Clifford 
who were nob only Directors of the Bank 
but themselves constituted the firm of Mower 
& Company which with its connected Compa- 
nies and firms, absorbed by far the greater 
part ofthe fundsof the Bank, aud who 
apparently instituted the Bank with the 
main object of financing thess various enter- 
prises. Having regard to Mower’s arrival 
from England on the very day on which he 
signed the balance sheet, is might have been 
better to remind the Jury expressly that 
Mower, if he hadno reason for suspicion, was 
entitled to accept the figures as set before 
him by the Manager and Auditor. Bat 1 do 
not consider that the omission amounted to a 
misdirection in the circumstances, 

Paga. 4.—The learned Officiating Chief 
Judge “has dealt with the presumptions or 
inferences extracted in this paragraph and I 
concur in his remarks. In each case | merely 
stated to the Jury my own opinion as to the 
inferences that might be drawn from the 
facts appearing in evidence. T think the 
inferences were reasonable’ but in any case 
the Jury were left free to form their own 
Opinion on the facts. 

SENTESOES,—Às tothe sentences [ agree 
with my learned colleagues, The money 
was taken from the three depositors each 
on a different date and asl have already 
pointed out, the dishonest intention which is 
the gist of the offence in each ease is not 
merely the dishonest intention when the 
balance sheet was issued but the dishonest 
intention at the time when the offence was 
completed by the acceptance of the deposit, 
1 cannot see, therefore, how the three offences 
can be regarded merely as parts of one 
composite offence under the first part of 
section 71 of the Indian Penal Code. 

I concur, therefore, in thinking that the 
three applications should be dismissed. 


Applications dismissed. 
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PUNJAB CHIEF COURT, 
CriminaL Revision 867 or 1913. 
May 16, 1913. 
Present:—Mr. Justice Shah Din. 
MEHR BAKHSH AND OTHERS—ÜONVIOTS— 
PETITIONERS 
VETEUE 


“ HMPEROR—Rxesponpent. 

Criminal Procedure Code (Act V of 1898), s. 125— 
Security to keep the peace —Petition for cancelment of 
the bond — District Magistrate giving date Jor hearing— 
Petition dismissed without hearing wpetitioner— Dis. 
missal set aside. 


A. case was set down to be heard by the District 
Magistrate cn a certain date while he was on tour in 
his district: intimation of the date so fixed was given 
to the accused but they were not informed of the 
place where the case would be heard: they failed to 
appear at that place and the District Magistrate dis- 
missed their petition without hearing them. 

Held, that the District Magistrate having given the 
petitioners a date for appearance, should have heard 
them, and hence the order of dismissal could not be 
maintained. d 


Petition for revision, under section 439 
of the Criminal Procedure Code, of the order 
of the District Magistrate, Lahore, dated the 
Bth January 1913, confirming that of the 
Magistrate, Ist Class, Lahore, dated the 
27th November 1912, convicting the peti. 
tioners. 

Sheikh Gulab Din, for the Petitioners. 

JUDGMENT.— The record shows that the 
District Magistrate fixed the 6th January 
1913, as the date of hearing in this ease, and 
no intimation was given to the petitioners 
that the case would be heard in camp. On 
the said date the case was called on for 
hearing, not at the head-quarters, but at 
Luliani, and the petitioners could obviously 
put in no appearance there. They were 
apparently waited for on the 7thand 8th 
when the District Magistrate wag still . in 
camp, and the petition was dismissed with- 
out hearing them, Having given the peti- 
tioners a date for appearance, the District 
Magistrate should have heard them. I set 
aside. his order of the fth January and send 
the ease back to him for disposal after a 
proper hearing. 


Appeal dismissed. 
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PRIVY COUNCIL. 
APPEAL FROM 1HE Lower BIRMA 
Carer Covsr. 

November 17, 1913. 

Present:— Lord Chancellor, Lord Moulton, 

Lord Parker of Waddington and 
Lord Sumner. 
CLIFFORD AND ornsas—-Peritioners 
versus 
EMPEROR — RESPONDENT. 

Privy Council Appeal —Crimninal matters —Spectal 
leave to appeal — Practice —Jurisdiction. 

The Privy Council is no& & Court of Criminal 
Appeal and, therefore, cannot go into questions 
of evidence and of procedure and cannot deal with 
the case as an ordinary Court of Appeal but it is 
empowered to interfere, only when it finds "that what 
has been done has been grossly contrary to the forms 
of justice or violates fundamental principles.”"* __ 
> Dillet, In re, (1887) 12 A. C. 459; 56 L. T. 618; 26 W. 
R. 81; 16 Cox, C. C. 241, relied upon. 

Petition for special leave to appeal from 
the Chief Court of Lower Burma. (See 
22 Ind. Cas. 432; 6 Bur. L. T. 201). 

FAOTS.—This was a petition for special 
leave to appeal. 

Sir Robert Finlay, K. O., M. P., with him 
Mr. Coliman, appeared for the Petitioners, who 


were Directors and Manager of the Bank of 


Burma under Indian Companies Act, 1882. 
In 1911, the securities of the Bank fell heavily 
and on refusal of the Bank of Bengal to 
help them, they decided to go into liquidation. 
A. half-yearly balance sheet was issued which 
was alleged to have induced certain persons 
to invest certain sums of money. The Official 
Liquidator lodged a complaint against the 
petitioners who were prosecuted under Chapter 
XVIILof the Criminal Procedure Code and 
committed to the Sessions on the charge of 
criminal breach of trust. They were con- 
vieted and the conviction was confirmed by 
the Appellate Court. There were many ques- 
tions as to misdirection of the Jury and im- 
proper admission of evidence which the 
Judge was asked to reserve for the consider- 
ation of the Bench of the Chief Oourt which 
he refused. The charge was amended which 
was bad in Jaw and the verdict of the Jury 
was a general one. Facts were admitted of 
which the accused had no sufficient notice. 
The Judge repeatedly expressed his opinions 
which most likely influenced the Jury ad- 
versely to the accused. Sentence in contra- 





* The same principle was ennunciated in another 
recent case reported in 21 Ind, Cas. 369.— Ed. 
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vention of section 71 of Indian Penal Code 
was & substantial question of law. 


JUDGMENT. 


Lonp Cagancestorn.—Their Lordships do 
not propose in this case to recommend that 
leave to appeal be given. Their faactions 
are nob to sil as a Court of Criminal Appeal, 
and it would be contrary totheir consti- 
tutional duty to assume that position. A 
Court of Criminal Appeal can go into ques- 
tions of evidence and into questions of 
procedure, and can deal with the case on the 
same footing as an ordinary Court of Appeal. 
Their Lordships’ functions, on the other 
hand, are limited by the principle laid 
down in Ditllei’s case (1) to something 
much more narrow, namely, this: that 
if they find that what has been done has 
been grossly contrary to the forms of jus- 
tice, or violates fundamental principles, then 
they have power to interfere. But in the 
present case they think there was evidence 
to go tothe Jury on all the matters which 
have been dealt with, and it would bs 
contrary to their duty to express any 
opinion as to whether in that state of things 
the verdict found by the Jury waa a right 
one, or the summing up a perfect one, As 
regards the sentences, it is obvious that 
the question is one of form only. The 
learned Judge has given three periods of 
eight months in one case aud three periods 


. of six months in another, taking each 
offence as a separate offence. Technically, 
their Lordships think that these were. 


separate offences, and, moreover, it would 
have been possible to givea longer term upon 
any one or the whole of the charges in 
question. The. analogy between this case 
and other cases which constantly occur 
in criminal jurisprudence is a perfect one, 
and their Lordships see no difficulty in 
treating these as separate offences. Their 
Lordships will humbly advise His Majesty 
that the petition ought to be dismissed. 
Petition dismissed. 

- Solicitors for the Petitioner: Messrs. Arnold 


and Son. 
(1) (1887) 12 App. Cas. 459; 56 L. T. 615, 36 W. 
R. 81; 16 Cox. C, C. 241. . 
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JANAK PROSAD t. NET RAM. 


CALCUTTA HIGH COURT. 
MISCELLANEOUS Civit AePgAL No. 387 or 
1912. 

January 9, 1914. 
Present: — Mr. Justice Coxe and 
Mr. Justice D. Chatteriee. 
Babu JANAK PROSAD SINGH-— 
JUDGMENT-DEBTOR— APPELLANT 


verSus 
NET RAM AND OTHERI— DEGREE. HOLDERS — 
RESPONDENTE. 


Egvecution of decree—Sale—Confirmation of sale— 
Appeal by judgmeni-debtor —Compromise in appeal — 
Promise to pay decretal amount tn instalments or ín 
default sale to be confirmed—Default by judgment- 
debtor —Qonfirmation of sale when tobe considered to 
take place— Application for delivery of possession— 
Limitation—Limitation Act (IX of 1908), Sch. I, Art, 
Vi i aa Procedure Code (Act V of 1908), 
s. 41. : 

Ad execution sale was confirmed in April 1908. 
The judgment-debtor appealed and the appeal was 
compromised on these terms: the judgment-debtor 
was to pay the agreed decretal amount in certain in- 
stalments, the first being payable in June 1910, and if 
the judgment-debtor paid the whole amount due in 
time, the sale was to be set aside, but if he failed in 
any instalment the sale was to stand good. He paid 
nothing, and in July 1912, after preliminary proceed- 


ings which took about a year and a half, the deoree- 


holder applied for delivery of possession. The 
judgment-debtor objected that the application was 
barred by Article 180 of the Limitation Aot, being 
presented more than three years after the date of the 
confirmation of the sale. The objection was over- 
ruled by the Court below and the judgment-debtor 
appealed to the High Court: 

Held, (1) that the appeal lay; 

Hari Charan Dutt v. Man Mohan Nandi, 20 Ind. Cas. 
874; 18 C. W. N. 27, followed. 

(2) that, by the compromise on appeal it was agreed 
between the parties that on a certain contingenoy the 
sale should be set aside; that that agreement had the 
effect of suspending the confirmation of the sale 
which did not become absolute until June 1910 when 
the judgment-debtor first defaulted, and that, there- 


fore, the application for delivery of possession was, 


not barred. 


Appeal from the order of the Sub Judge ` 


of Mozafferpur, dated July 6th, 1912. 
Babus Jogesh Ohandra Roy and Abani 
Bhushan Mukherjee, for the Appellant. 


Babus Umakali Mutherjee and Saroshi 
Charun Mitra, for the Respondents. 


JUDGMENT. 

Coxe, J.—The facts in this case are 
not disputed. The appellant’s property 
‘was sold in execution and purchased 
by the decree-holders. The sale was con- 
firmed in April_1908. The judgment- 


debtor appealed to this Court. The appeal 
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was compromised in Jane 1909. The terms 
of the compromise were that the sum due 
should be settled at Hs. 22,000 which the 
judgment.debtor was to pay with interest 
in certain instalments, the first being a year 
after the decree, that is to say, in June 
1910. If the judgment-debtor paid the 
whole amount due in time, the sale was to 
be set aside. . If he failed in any instalment, 
the sale was to stand good and the appeal 
to stand dismissed. He paid nothing and 
in July 1912, after preliminary proceedings 
lasting for about a year and a half, the 
decree-helder applied for delivery of 
possession. The judgment-debtor objected 
that the application was barred by Article 
180 of the Schedule tothe Limitation Act, 
being presented more than three years 
after the date of the confirmation of the 
sale. The learned Subordinate Judge held 
that the sale did not become absolute until 
June 1910, when the judgment-debtor 
first defaulted and has granted the appli- 
cation for delivery of possession. The 
judgment- debtor appeals. 

A preliminary objection is taken that no 
appeal lies. I cannot accept this view for 
the reasons given ‘in Hari Oheran Dutt v, 
Mon Mohan Nandi (1). 


i think that the Subordinate Judge is 
right. It was agreed between the parties 
that on a certain contingency the sale 
should be set aside. That agreement had 
the effect of suspending the confirmation of 
the sale. While that agreement lasted the 
deeree-holder was precluded from reaping 
any benefit from his purchase and as the 
judgment-debtor obtained the valuable 
advantage of. five years’ time to pay off his 
debt, he cannot be heard to say that the sale 
was final in 1908. It is argued that the 
stipulation, that the sale wasto stand good 
in the event of default, implied that it was 
to stand good with effect from its date. Bat 
clearly the parties were not adverting to 
the period from which the sale was to take 
effect, and all that the stipulation means in 
ordinary English is that if the money is 
not paid, the sale is not to be set aside. | 
think, therefore, that the judgment-debtor is 
precluded by his own conduct from plead. 
ing that the sale was final in 1908. 


(1) 20 Índ. Cas. 874; i8 C. W. N. 27. 


op 


AETTY t. VEERAPPA CHETTY. 
a of the Court below may also 
be,, „4 on the principle laid down in 
hanee | Surno Moyse v. Shooshee Makhze 


Burmonia (2). That wasa case in which 
the plaintiff brought a puni to sale undor 
the Patni Regulation. The sale was set 
aside on suit by the patnidar. The plaintiff 
then brought a suit for the rent that had 
&corued due during the suit. It was held 
by the Judicial Committee that the right to 
sue was suspended during the time that the 
suit for setting aside the sale was pending. 
The arrears were taken to have become due 
when the paínzdar was restored to posses- 
sion. 

That the general principle laid down in 
that decision is not based merely on the 
coustruelion of the Rent Act is shawa by 
the cases of Surjiram Marwari v. Barhamde» 
Prasad (3), and Lakhan Ohandra Sen v. 

‘Madhu Sudan Sen (4), in which the principle 
` was held to cover cases of an altogether 
different nature. .The test whether the 
principle applies or not is explained in 
Huro Pershad Roy v. Gopal Das Dutt (5), and 
is the possibility or otherwise of obtaining 
the relief ultimately claimed during the 
pendency of the previous proceedings. 

Now, in the present case if the decree- 
holder between Jane 1909 and Jane 1910, 
had asked to be put in possession, which is 
the relief that he now seeks, he would have 
been met by the compromise decree aud 
could not possibly have succeeded. I think, 
therefore, that this ease satisfies the test 
laid down in Huro Pershad Roy v. Gopal Das 
Dutt (5), and comes within the scope of the 
decision of Ranee Surnomeyoe v. Shooshee 
Mothee Burmonia (2). Itis evident that 
the desree-holder was in no way negligent. 
As soon asthe first default was made he 
applied fora sale certificate asa necessary 
preliminary to getting possession. The 
judgment debtor putin a number of objec- 
tions. Ib is hardly conceivable that they 
were of any substance or honesty but the 
Subordinate Judge saw fit to devote to them 
an amount of time altogether disproportionate 
to their importance and much more than a 


(2) 11 W. B. 5 (P. C.;12 M. 1. A. 244 2 B. L.R. 


(P. 0.) 10; 20 Eng. Rep.. 331. 

(3) 1 C. L. J. 387. 

(4) 35 C. 203; 12 OC. W. N. 326,3 M. L. T. 90; 7 C. 
L. J. 59. 

(5) 9 C. 255; 12 C, L. R. 129; 9 I. A. 82. 
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year Seems to hava been spent over these 
litigious and dilatory proceedings. The 
decrse-holder is in no way to blame for the 
time that has elapsed since the sale, and the 
judgment-debtor cannot be allowed to profit ` 
by his own wrong and escape liability alto- 
gether simply because he has induced the 
decree holder to grant him an indalgenca of 
which he was apparently unworthy. Ia my 
opinion the decision of the Subordinate 
Judge is right and the appeal must be 
dismissed with costs. 

D. Cuattrerser.—lI agree. - 
f Appeal dismissed. 


- MADRAS HIGH COURT. 
APPEAL ÁGaru8T Orpar No. 152 or 1912. 
December 9, 1913. 
Present: —M vr. Justice Sadasiva Aiyar and 
Mr. Jastica Tyabjt. 
VELLAYAPPA CHETTY — AepPgLLAN? 

. versus 
VRERAPPA CHETTY AND ANOTHER — 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. V, rr. 5, 18, 
17 and 19—Summons service —Affuving of summons to 
door of house — Defendant absent ~-“ Duly served.” 

Where the return of a Serving Olficer shows that 
the summons was affixed to the door of the de- 
fondant’s house because he was not in the village, the 
summons cannot be said to have been duly served. 

Subramania Pillai v. Subramania Ayyar, 21 M. 419; 
Abraham Pillai v Donald Smith, 29 M. 324, followed. 


Appeal against the order of the Court of 
the Subordinate Judge of Ramanad in I, A. 
No. 349 of 1912, dated 22nd April 1912, 
(Original Suit No. 312 of 1911). 

Mr. S. Srinivasa Atyanger with him Mr. 
R. Narayanasawmi Atyer, for the Appellant. 

Me. K. Srintvas1 Atyangir with him Mr. 
S. Krishnamachiri ir, for the Respondents. 

JUDGMENT.—Under Order IK ralo 13 of 
the Civil Procedure Code, the lst defendant 
is entitled to have tie decree passed ez parte 
against him set aside if he proves that ` the 
summons was n.t duly served," that is, the 
summons in tle guit, 


The Sub Judge on 29th January 1912 
noted on the record “' defendants Nos. 1,2, 5 . 
and 6 absent ex paris,” We take it, that 
this means that the Sub-Judge passed pro- 
esedings, declaring under Order V, rule 
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19) (on the two summonses returned by the 
Serving Officer, under Order V, rule 17) that 
the two summonses on Ist defendant (who is 
the appellant before us) were duly served and 
that the Ist defendant did not appear 
notwithstanding such due service. The 
question is whether the  Sub.Jadge was 
legally justified in making that declaration. 
Following Subramania Pilla: v. Subramania 
Ayyar(1) and Abraham Pillai v. Donald Smith 
(2), we hold thatthe summons was not 


duly served even accepting the return of 


the process server on the second summons 
as correct and that the lst defendant is, 
therefore, entitled to have the decree passed 
ex parte against him set aside. 

We, therefore, reverse the Sub-Judge’s 
order aud set aside the eg purte decree passed 
against the lst defendant. 

As regards costs, though the lst defend- 
ant has succeeded on the legal right 
given to him by Order IX, rule 13, of the 
Civil Procedure Code, we are not satisfied that 
he could not have appeared and defended 
the suit on March 21st, 1912; thoügh he 
had not been duly served with summons, 
We, therefore, make no order as to costs 
of the appellant. The costs of the re- 


spondent in this Court shall be costs in 
the cause. 
Appeal allowed. 
(1) 21 M. 419. 


(2) 29 M. 324, 


SALCUTTA HIGH COURT. 
MiSCOELLANEOUS Civic APPEAL No, 246 or 
1913, 

December 15, 1913. 
Present: —Justico Sir Herbert Carnduff, Kr., 
und Mr. Justice Richardson. 
Shaikh JAHARUDDIN -—DzrENDANT— 
APPELLANT 
versus 
HARI CHARAN PODDAR AND OTHERS— 


PLAINTIFF3— RESPONDENTS, 

Injunction— Disobedience — What Court to punish 
disobedience —Injwnciton issued by Court—Suit trans- 
ferred to another Court— Jurisdiction of second Court 
to-punish disobedience—Civl Procedure Code (Act V of 
1908), O. XXXIX,r. 2, sub-r. (3). 

Order XXXIX, rule 2, sab-rule (3), of the Civil 
Procedure Code, 1908, enacts that in case of dis- 


INDIAN OASES. 





obedience of injunction, the Court granting the in. 
junction may punish the contempt, 

Where an order for a temporary injunction was 
passed by a Munsif against the defendant in a suit, 
and after it had been passed, the suit was transferred 
to the file of the District Judge, who made arm order 
for the attachment of the defendant’s property and 
his imprisonment, as the penalty for his having dis“ 
obeyed the injunction after the transfer of the case: 

Held, that the order of the District Judge was with- 
ou$ jurisdiction, as the law did not authorise the 
Judge who had not granted the injunction to punish 
for its disobedience, merely because the suit in which 
it had been granted had been transferred to his file. 


Appeal from the order of the District 
Judge of Dacca, dated May 20th, 1913. 

Dr. Sarat Ohandra Basack and Bipin 
Ohandra Bose, for the Appellant. 

Babus Joges Ohandra Roy and Brojendra 


"K. Ohakravartt, for the Respondents. 


JUDGMENT. 

Cannpurs, J.—This is an appeal against 
an order made by the District Judge of 
Dacca, under Order X X XIX, rule 2, sub-rule 
(3) of the Code of Civil Procedure, 1908, for 
the attachment of the appsllant’s properly 
and his imprisonment for six months as the 
penalty for his having disobeyed a temporary 
injunction issued in a suit brought against 
him. 

The order for the temporary injunetion 
was passed by the Munsif of Dacca, and, 
after it had been passed, the suit was, for 
some reason or other, transferred to the file of 
the District Judge. The disobedisnce com- 
plained of admittedly occurred after the 
transfer. 

The first point taken on behalf of the 
appellant is that the District Judge’s order 
was without jurisdiction and I am of 
opinion that the objection must prevail. 


Rule 2, sub-rule (1), gives & Court power 
to issue a temporary injunction at any time 
after the commencement of a suit, and sub- 
rule (3) then enacts that in case of dis- 
obedience or breach, the Court granting an 
injunction may punish the contempt. These 
words which are much more explicit than 
those used in the third paragraph of the 
corresponding section 493 of the Code of 
1882, seem to me to be perfectly clear and 
unsquivocal, and I can find nothing either in 
section 24 of the present Code, which 
provides for the transfer or withdrawal of 
cases by a District Judge, or in Chapter IV 
of the Bengal, Agra and Assam Civil Courts 
Act, 1887, which contains some further provis 
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sions on the sanie subject, to authorise ex- 
pressly or by necessary implication, the Dis- 
trict Judge, who had not granted this i injune- 
tion, to ‘exercise the special jurisdiction con- 
ferred on the Court that granted it, merely 
because the suit in which it had been grant- 
ed, had been transferred to his file. 

On this ground alone the appsal must, I 
think, succeed, but I would make no order 
as to costs. 

Ricsarpson, J.—1 agree. 

Appeal allowed. 
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MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 74 or 1913. 
November 17, 1913. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 

SUBBATY AR—Derznoant—APPELLANT 

versus 
S. P. KALLAPVÍAN PILLAI-—PZLAINTIFF— 
. RESPONDENT. 

Right to sue —Fraud —Compromise —Ex parte decree 
obtained without mentioning compromise—Decree ob- 
` tained by fraud— Proper remedy. 

Where a plaintiff suppresses a compromise from the 
knowledge of the Court and obtains against the defend. 
ant an ew parte decree, the proper remedy for the 
defendant, though there may be other remedies open 
to him, is to bring a suit to set aside the decree as 
one obtained by fraud. 

Rajmohan Gossaun v. Gourmohan Gossain, 8 M. I. 
À. 91; 4 W. R. (P.C.) 47, 19 Eng. Rep. 464, relied upon. 

Appeal against the order of the Sub- 
ordinate Judge of Tuticorin in Appeal 
Suit No. 9 of, 1912, ‘preferred against 
that of the Court of the District Munsif 
of Srivaikuntam in Original Suit No. 616 
of 1910. 

Messrs. T. R. A P A Áiyar, and 
T. R. Krishnaswami Aiyer, for the Appellant. 

Mr. V. Vismanadha Ayer, forthe Res- 
pondent. ^ 

JUDGMENT.—The case of Rajmohan 
Gossain v. Gourmohan Gossain (1) (which 
was very frankly brought to our notice by 
the appellant’s learned Vakil, Mr. T. R Rama- 
chandraier) shows that, it an appellant, 
suppressing a compromise from the kaow- 
ledge of the Court, obtains a decree against 
the respondent, such a decree is one obtained 


(1) 8 BL LA. 91; 4 W. R.(P.0.)47; 19 Eng. Rep. 464. 
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by fraud and might ba treated as a nullity by 
the judgment-debtor. The judgment-debtor 
in that case brought a suit for relief on the 
compromise agreement against the terms of 
which the fraudulent decree was obtained,. 
and their Lordships of the Privy Council 
held that the question of the fraudulent nature 
of the deeree might be gone into and 
decided in the second suit. The person 
against whom such a fraudulent decree 
was passed might have several reliefs 
open to him, but the most appropriate relief 
is to have it set aside in a regular suib and 
any other reliefs.he might have cannot prevent 
his recourse to the above natural and appro- 
priate relief. 


The order of remand made by the lower 
Appellate Oourt was, therefore; right and we 
dismiss the appeal with costs. 


Appeal dismissed. 


OALOUTTA HIGH COURT: 
Civ: Rute No 1265 or 1913. 
December 22, 1913. 
Present: —Justice Sir Herbert Carnduff, 
and Mr. Justice Richardson. 
AKHOY KUMAR PAL —Dear&NDANT — 
PETITIONER ' 
Versus 
HARI DAS BASAK-—-PLAINTIFF— 


Opposite Parry. 

Negotiable Instruments Act (XXVI of 1881), ss. 48, 
78—Tranafer of Property Act (IV of 1882), ss. 128, 
180 —Promissory-note payahle to order—Delivery with- 
out endorsement —Passing of title - Completed legal 
transfer or gift. 

A. executed a promissory-note payable to one B. or 
to her order. B. handed this note over without any . 
endorsement and without auy consideration to ari 
idol through its pujari, and, having done go, died. 
The shebatt of theidol sued A. upon the note for the 
amount due: 

Held, (1) that there was no completedlegal transfer 
or gift of the instrament either as a negotiable instru- 
mentor as an actionable claim, by B. to the plaintiff, 
or the deity whom the plaintiff represents; 

(2) that the procedure provided by the Negotiable 
Instruments Act had not been followed and there was 
nothing which operated as a transfer either under or 
outside the Transfer of Property Act; 

(8) ‘that there was nothing which amounted toan : 
equitable assignment, and the plaintiff claiming as a 
volunteer had no equity in respect of which he can ask 


Ki, 


‘the assistance of a Court of Equiby; 
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(4) that, therefore, the suib was not maintainable 
by the plaintiff. 

The broadly stated proposition that the Negotiable 
Instruments Act, 1881, leaves untouched the rules of 
the general law, which regulate the assignment of 
choses in action and the transfer of chattels, requires 
the qualification that the latter must not be incon. 
sistent with the former. A general and earlier rule 
must give way to a special and later provision. 


Rule, under section 25 of the Provincial 
Small Cause Courts Act, in the matter of Suit 
No. 542 of 1913, of the Court of Small Causes 
at Dacca. 

Babu Gunada Oharan Sen, for the Peti- 
tioner. 

Babu Sarat Chandra Basack and Sarat 
Chandra Dutt, for the Opposite Party. 


JUDGMENT. 


CaRNDUFF, J.—The petitioner before us 
~~ executed a promissory-note for Rs. 300 in 
favour of one Nityamoni Baishnabi. Nitya- 
moni handed tbis note over without any 
endorsement toan idol through its pujari 
and, having done so, died. The shebatt, who 
is the opposite party, sued the petitioner for 
the amount due and obtained a decree. 
Hence this Rule. 

For the petitioner itis contended that a 
promissory-note to crder cannot be trans- 
ferred otherwise than by endorsement and 
delivery, as contemplated by section 48 of 
the Negotiable Instruments Act, 1&81. But 
there is authority [see Benode Kishore Goswami 
v. Ashutosh Mukherjee (1) and text-book 
there cited] for holding that this is not so; 
and the argument of the opposite party 
b he can here rely on an assignment of the 
as a chose in action, or, failing that, on 
sfer by gift, requires examination, 








f chose in action can now, under section 130 
of the Transfer of Property Act, -1882, as 
amended by the Transfer of Property Act, 
1900, be assigned only by an instrument in 
writing signed by the transferor or his agent. 
But, it is contended, the section does not— 
see section 137— apply to instruments which 
are for the time being, by law cr custom, 
negotiable, and under the former law there 
` could apparently be an equitable assignment 
without writing. That is obviously all that 
the opposite party can rely upon here; and 
he is put ont of Court as soon as the fact 
is recalled that his is the position of a mere 


volunteer. 
(2) 14 Ind. Cas. 720; 16 O,.W. N, 660. 
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given effect to in equity only when su ppori gi 
by valuable consideration. 


There remains the question of gift, which 
depends upon section 123 of the Transfer of ae 
Property Act, 188%. Under that section-~~~ ^ 
gift of moveable property and a chose . 
action is moveable property witbin th 
meani:g of the Act—-may be effected b 
delircry made in the same way as goods ma 
be delivered. ` Now, the delivery required bi 
seciion 90 of the Indian Contract Act, 1872, 
invclres the doing of something which has \ 
the effect of putting the goods in the posses- 
sion of the Receiver or his agent. Here what 
was done was the banding over of a piece of 
paper, which, as it stands, is, on the face of 
it, of no intrinsic value to any one but 
Nityamoni or & person nominated by her 
endorsement, and which in the hands of a 
third party unendorsed, is, at most, some 
evidence of an intention on the part of Nitya- 
moni to make a present of the debt indicated 
by it to that third party. Nityamoni having 
failed to nominate by endorsement, her inten- 
tion was not carried out, and there was no 
completed gift, or to employ the language 
used in In re Richardson; Shillito v. Hobson (2), 
the document was only an incident to the 
chose in action, and all that was delivered 
was this incident, the handing over of which 
cannot be said to have had the effect of 
puiting the representative of the idol in 
possession of the debt. This view is, 
I think, in accordance with that taken in 
Merbad v. Perozbat (8) in Khursedjt Rustomii 
Colah v. Pestonji Üowasj? Bucha (4) and by 
that Judicial Committee in dgha Mahomed 
Jafer Bindanim v. Koolsom Bibee (5). It 
seems to me, therefore, that there was no 
completed gift, and that the contention of the 
opposite party again faile. The Rule should, 
therefore, be made absolute, but I would 
not make any order as to coals. 


I must add that the broadly stated pro- 
position that the Negotiable Instruments Act, 





1881, leaves untouched the rules of the 


general law which regulate the assignment 
of choses in action and the transfer of chattels, 
seems to me to require the qualification, that 


(2) 30 Ch. D. 396; 55 L. J. Ch. 741; 53 L. T. 746; 
34 W. R. 286, 

(3) 6 B. 268. 

(4) 12 B. 573. 

(5) 95 C. 9; 24 I. A. 196; 1 C. W. N. 449. - 
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aar later must not be inconsistent with the 
former. In England this qualification is 


` amount due ou such a note must, in order 


expressly imposed by section 97 (2) of the 
Bills of Exchange Act, 1882 (45 and 46 
Viet. O., 61), and, though there is no cor: 
responding provision in the Indian Act of 
1881, the principle that a general and earlier 
Rule must give way toa special and later 
provision seems to be sufficient. 
there had been in this case a valid tranafer 
to the idol, whether by assignment or gift, of 
the debt dne to Nityamoni, the assignee or 
donee would at once be confronted by the 
express provisions of the Act of 1881, which 
not only enacts by section 48 that a pro- 
missory-note payable to order is negotiable 
by endorsement and delivery, but also de- 
clares—-see section 78—that payment of the 


to discharge the maker, be made to the 
" holder". The petitioner is certainly not 
the “holder,” and he cannot, - therefore, 
give the opposite party a valid discharge. 
How then, can he obtain a decree in his 
own name? He might be entitled to the 


money promised, but, before he could re-. 


cover it, he would have to obtain the endorse- 


. mən of the legal representative of the 


deceased promisors. The position would, 
indeed, besimilarto that described in Chalmer 
on Bills of Exchange (Edition 7 a$ page 140) 
where it is stated, on the authority of Bishop 


v. Curtis. (6) that, where O., the holder of a 


^ 


bill payable to order, dies after having speci- 
fieally bequeathed it to X., bot without 
endorsing it, X. cannot sue on it unless ‘and 
until he obtains an endorsement in his favour 
by O.'s executor. 


Ricaarpson, J.— l agree that there was no 
complete legal transfer or gift of the 
promissory-note by the deceased woman to the 
plaintiff or. the deity whom the plaintiff 


represents. It is conceded that the instru- 
ment represents an actionable claim 
but it is argued that inasmuch as it 


is & negotiable instrument the case ig 
taken out of the provisions of section 130 of 
the Transfer of Property Aot relating to the 
tranefer of actionable claims by section 137 
of the same Act. That may beso. But it 
nevertheless remaing that there has been 
no valid or complete transfer of the instru- 

(6) (1852) 21 L, J. Q. B. 391; 18 Q. B. 878; 17 Jur. 
2 118 Eng. Rep. 332; 19 L. T. (0. s.) 217; 88 R. B. 
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ment either as a negotiable instrument or as 
an actionable claim. . The procedure provid- 
ed by the Negotiable Instruments Act has not 
been followed and there is nothing which 
operates as such a transfer either under or 
outside the Transfer of Property Act. There 
is no writing to support the transfer. There 


is nothing which amounts to an equitable ` 


assignment and, in fact, the plaintiffs claim- 
ing as volunteers have no equity in respect 
of which they can ask for the assistance of a 
Court of Equity. The contention is, as I 
understand it, that section 123 of the Trans- 
fer of Property Act, which relates to gifts of 
moveable property, applies and that this 
promissory-note which is drawn payable to 
the promises or order, is eapable of being 
made the subject of a gift by mere delivery 
under that section, although ibis not en- 
dorsed by the holder. There is no question 
here as to the right to the possession of the 
piece of paper on which the promise is 
written, but the .promise itself, or the 
debt of which the paper is evidence, or 


the claim to the debt is an intangible 
thing incapable of passing by delivery 
like an, ordinary chattel.  .16 _is per- 


haps a possible view that actionable claims 
are not “moveable property" within the 
meaning of section 1238. Bat if the section 
‘applies to them, then it would seem .that, 
delivery being impossible, à gift could only 


be made under the section in the first. of-the —.; 


two modes provided, namely, by a registered 
deed, attested by two witnesses. The law 
might say that the delivery of the paper 
should in such a case as the present (as in 
the case of a eurrency-note) carry with it t! 
right to the debt but it does not say so,” 
right to ‘tthe debt can only bo E 
transferred by some method ayg i ; 
recognised by the law. Some 10%, . 

done to enable the actionable (795 

in action to be reduced toa th$5, 

sion. The whole object or pe 

Negotiable Instruments Act is-to i19. 
system under which claims arising up. 


certain instruments of a mercantile character ` 


can be treated like ordinary goods which.pass 
by delivery from hand to hand. But 
except within the prescribed limits such 
claims cannot be so treated. It may be that 
claims arising upon negotiable instruments 
may be transferred not only under the 
Negotiable Instraments Act but.also by some 


N 
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means applicable to claims arising upon in» 
strumenta which are not negotiable though 
the rigis rasalting from the adoption of one 
mode of transfer may ba different from the 
rights resulting from the adoption of another 
mode. The topic, however, need not be pur- 
sued because in the present case there has 
beeu no legal transfer of the actionable claim 
by any authorised mode. 


The case of Agha Mahomed Jafir v. Koolsom 

Bibee (5) illastrates the principle involved. 

The documents there in question were not 

negotiable instruments but it might be said 

here with equal force (slightly paraphrasing 

the language of their Lordships) .that “the 

instrument is not ina form which would 

entitle the bearer of it (without the holder’s 

~ endorsement) to the debi created thereby as 

holder thereof.” It may be well to add that 

we have not had to consider the provisions of 

action 178 of the Indian Succession Act in 

‘ard to gifts made in contemplation of 

h because these provisions are not appli- 
3 to Hindas. 


= een, 














at assuming that there was a valid 
asfer, the further question arises whether 
n"e plaintiffs are entitled to sue on the note, 
[t may be generally true that a valid assign- 
ment of a negotiable instrument as an 
etionable claim gives the assignee the rights 
of-thaholder subject to equities. But this 
broad proposition mish basabject, ab any rate, 
to the qualification that itis true only so far 
as ib ts not inconsistent with the special pro- 
visions of the Naegotiable Instruments Act. 
Under section 78 of the Act the only person 
. who eau give a good discharge tothe makor 
of a negotiable instrument is the holder, 
That being so, it would seem that the rights 
which might or would pass to an assignee by 
an assigoment which does not constitute him 
the holder (assuming any rights to pass at all) 
would not include the right to give a good dis- 
charge. And if they would not include the 
right to give a good discharge, they 
conld hardly include the right to sue in 
his own name. The assignee may have 
instead the right to compel tke holder or the 
holder's legal representative to make the 
requisite endorsement on the instrament 
though apparently the Indian Act ‘does not 
[like the English Act, section 31 (4)] ex- 
pressly say so. t is not, however, necessary 
in the present case to express a final opinion 
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on this point or to say more than that in the 
Madras cases which were cited in the course 
of the argument no reference was made to 
section 78, 

I agree that the Rule should be made abso- 
lute without costs. 


Rule made absolute. 





PUNJAB CHIEF COURT. 
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Freer Cıvıl APPEAL No. 1306 or 1910. 
June 27, 1913. 
Present: —Mr. Justice Rattigan, 
Mr. Justice Beadon and Mr. Justice Agnew 
BARRU AND OTHERS—PELAINTIFE3— 
APPELLANTS 
versus 


LACHHMAN AND OTHERS —DEFENDANTS— 


RESPONDENTS. 

Faluation—Suit for declaration and injunction— 
Court Fees Act (VII of 1870), s. 7 (iv) (e) — Plaintiff's 
discretion to fix arbitrary value for purposes of Court- 
fee—Jurisdictional value—Swits Valuation Act (VII of 
1887), ss. 3,4, 8, 9—Rules framed thereunder—Inter- 
pretation of fiscal enactments. 

Certain occupancy tenants sued the proprietor for 
a declaration of certain rights in respect of some 
35,075 kanals of shamila? land and also for an jin- 
junction restraining the latter from interfering with 
the former’s use of certain places and their right to 
cut grass. 

The suit was valued in the plaint for purposes of 
Court-fee at Rs. 180 and for purposes of jurisdiction 
at Rs. 1,100. The value of the land was found to be 
Ra. 73,192-15-0: 

Held, that it was competent to plaintiffs to value 
the relief sought by them for purposes of Court-feo 
at Rs. 180; and that for purposes of jurisdiction 
also the value of the snit ought to have heen the 
same. 


As a general rule under paragraph (iv) (c) of sec- 
tion 7 of Act VIL of 1870, it is competent to the 
plaintiff in a snit falling thereunder to value the 
relief sought a6 any amount which he thinks fit irres- 
pective of the value of the property in dispute, and 
the Courts have no right to object to if even 
though such valuation is arbitrary and inadequately 
represents the value of the property. 

Nanak v. Guranditta, 63 P. R. 1902, overruled. 

Generally, the amount a6 which the plaintiffs, in 
suits falling urder clauses iv (c) and (d) of section 7 
of Act VII cf 1870, value the relief sought by them 
for purposes of  Üourt-fee is to be taken, despite 
anything to the contrary in the plaiut, as the value 
for purposes of jurisdiction. 


Where the value of the subject-matter of a suit has 
been determined by rüles made under section 9 of the 
Suits Valuation Act, its value for the purposes of 
jurisdiction and of Court-fee shall be as determined 
by such rules, 


- 
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In no case can the value for ihe purposes of 
| jurisdiction exceed the value of the land or interest 


| in land, the value of which is determined by the 


rules framed under section 3 of Act VIT of 1887, 

Tn all fiscal enactments, words are to be construed 
“precisely and in a manner which bears least 
heavily on the subject." 

Daychand Nemchand v. Hemchand Dharamchand, 4 
B. 515 (F. B.) and, Sardarsingsi v. Ganpatsingyt, 
17 B. 50 followed. 

_ When the language of an Act is not only plain but 
admits of but one meaning the task of interpretation 
can hardly be said to arise. : 

The maxim absoluta sententia expositore non indiget 


supplies. 

But where the meaning of & particular provision of 
law is open to doubt; the history of its enactment 
may be taken irito consideration for its construction. 


First appeal from the decree of the 
District Judge, Hoshiarpur, dated the 4th 
day of October 1909. 

Bakshi Tek, Ohand, for the Appellant. 


Mr. Manohar Lal, for the Respondents. 


ORDER OF REFERENOE. 


Rartigan AND Beapon, JJ. (April 18, 
1913).-—In this case plaintiffs (occupancy ten- 
ants)sued defendants (proprietors) and claim- 
ed decree against the latter declaratory of 
certain alleged rights in respect of some 
35,075 kanals of shamtlat land, and also 
&n-injunetion restraining defendants from 
interfering with the plaintiffs’ user of 
certain places and their right lo cut grass, 
etc., from the said land. 

The suit was valued in the plaint for 
purposes of Court-fee at Rs. 130 and for 
purposes of: jurisdiction at Rs, 1,100. Tt 
was subsequently found on objection taken 
by the defendants that the value of the land 


was Rs. 73,192-15-0. The District Judge. 


has disraissed plaintiffs’ suit with costs and 
they have preferred a first appeal to this 
Court. In the memorandum of appeal, 
the value of the appeal for purposes of 
jurisdiction is pub down at Rs. 73,192.15.0 
and the amount of Court-fee that has been 
paid on the appeal is Rs. 10. 

Mr. Manohar Lal, for the respondents, 
contends thatthe memorandum of appeal is 
not correctly stamped. Itis conceded that 
the suit was one falling under section 7, 
clause 4, sub-section (c), of the Court Fees 
Act, but it is conlended upon the 
authority of Nanak v. Guranditig (1) and 
Musammat Bibi Umatul Batul v. Musam- 


(1) 68 P. R. 1902. 
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mat Nanji Koer (2) that the plaintiff 
in a case of this kind cannot affix a purely 
arbitrary value ta his snit for the purposes 
of that Act and that the value fixed by 
him must be reasonably proportionate to the' 
value of the suit for purposes of jurisdiction. 

The authorities cited certainly lend 
support to Mr. Manohar lala contention 
but speaking with every deference, we are 
not prepared, as at present advised, to accept 
tbe view that it is not open to plaintiff under 
clause 4 of section 7 to value the relief 
sought by him at any figure which he chooses 
to putupon it. Thewordsoftheclause appear 
to us to be clear and free from any ambiguity 
and we would refer in support of our opinion 
to Barz Sanker Dutt v. Kale Kumar Patra 
(3), and the numerous authorities cited 
therein. 


A further question arises whether, if it be 
open to the plaintiff to fix an arbitrary value 
to his suit, that value is to be held und 
section 8 of the Suits Valuation Act 
be the value of the suit for purposes 
jurisdiction. . 

Section. 4 of the Suits Valuation 
provides that where a suit, mentioned in th 
Court Fees Act, section 7, paragraph 4, relates 
to land or an interest in land of which the 
value has been determined by rules made 
under section 2, the amounton which the 
relief sought in the suit is valued for purposes 











-of jurisdiction. shall not exceed the value of 


the land or interest as determined by those 
rules. In the present case the suit is one 
relating to land or an interest in land 
within the meaning of -section 4 above 
referred to and we may take it that 
the value of the land under the rules would 
far exceed Rs. 5,000. In the circumstances, 
would it be open to the. plaintiff to value this 
suit for purposes of Court fee at Ra. 12 
and for purposes of jurisdiction at any sum 
he pleases, provided that that sum did not. 
exceed the value of the land as fixed by tha. 
rules? Or would he be compelled by virtue 
of section 8 of the Suits Valuation Act to fix 
the value for purposes of jurisdiction at. 
the same figure at which he fixed the 
value for purposes of Court-fees, namely, 
Rs. 130? - 


(2) 11 C, W. N. 705; 6 C. L. J. 427. 
(3) 82 C. 734; 9 O. W. N. 690. 
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In our opinion these are important 
questions upon which an authoritative decision 
is necessary and, as we are not prepared, as 
at present advised, to accept the ruling of the 
Division Bench of this Court above mentioned, 
we refer these two questions to a Fall Bench 
for determination. l 


JUDGMENT OF THE FULL BENCH. 


The facts are stated in the order of 
reference and we may assume for our present 
purposes that the suit is one falling under 
section 7 (ie) (c) of the Court Fees Act. 
The questions upon which our opinion is asked 


are (1) whether in such asuit, it is competent. 


to the plaintiff to afix any valua, which he 
thinks fit, to the relief which he seeks, for 
the .purposes of Court-fee? and (2) what is 
- the value of such snit for purposes of 
jurisdiction under the provisions of the Suits 
Valuation Act? 

With regard to the first question, 
Mr. Manohar Lal strenuously contended upon 
the authority of certain decisions of the High 
Court ofCalcutta and of Nanak v. Gurandiia 
(1), tha’ it is nof open toa plaintiff to place 
an arbitrary value on the relief which he 
seeks and that it is for the Courts to 
determine whether the value stated by 
plaintiffs is reasonable, and to take action 
under Order VII, rule 2, Civil Procedure 
if it is established that the valuation is 
In support of this contention, 
Counsel referred us to the following 
8, viz, Bozdga Nath Adya v. Makhan Lal 
(4), (Petheram, C. J. and Baneriee, J.); 
mmat Bibi. Umatul Batul v. Mnsammat 
Nanjt Koer (2), (Mookerjee and Holm wood, 
JJ.); Krishna Das Laha v. Hari Oharan Banarjee 
(5) Mookerjee and Caspersz, JJ.); Raj Krishna 
Dey v. Bipin Behari Dey (6), (Mookerjee and 
Beachroft, JJ.); and Nama:ak v. Quran lita 

(1) (Anderson and Harris, JJ.). 


On the other hand, in the following cases it 
has been held that in suits falling under 
clauses (c) and (d) of section 7, paragraph (zv) 
of the Court Fees Act,the valuation of the relief 
sought rests with the plaintiff, and that the 
Court must accept such valuation for the 
purpose of Oourt-fees, viz, Ostoche v. Hart Das 











(4) 17 C, 680. < l 
(5) 1C Ind. Oas. 865; 14 O. L. J. 47; 150. W. N. 


823. " 
(6) 18 Ind. Cas. 961; 40 C, 251; 17 C. L. J. 189.. 
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(7), (Pearson and Oldfield, JJ.); Jogal Kishor 
v. Tale Singh (8), (Straight, Tyrrell and 
Brodhurst, JJ.); Radha Prasad Singh v. 
Pathan Ojah (9), (Knox and Barkitt, JJ.); 
Velu tJoundan v. Kumaravelu Goundan (10), 
(Collins, C. J, and Benson, J.): Samiya Maral? 
v. Minammal (11), (Shephard. and Sab- 
ramania Ayyar,JJ.); Guruvajamma v. Ven- 
katikrisnami Chetti (12), (Shephard and 
Davies, JJ.); Ohinnammal v. Madarsa Rowther 
(13) (Boddam and Bhashyam Ayyangar, 
JJ.); Manohar Ganesh v. Bawa Ramcharandas 
(14), (Westropp, C. J. and Melvill, J.); 
Sardarsing}t v. Ganpaisingit (15), (Jardine 
and Telang, JJ.); Vachhan:  Keshabhai v. 
Vachhani Nanbha Bavaji (18), (Scott, C. J. 
and Batchelor, J.); Parvati Bat v. Vishvanath 
Ganesh (17), (Jenkins, O. J. and Batchelor, 
J.): and Hari Sankar Dutt v. Kali Kumar 
Patra (3), (Brett and Woodroffe, JJ.). 

There is thus a vast preponderance of 
authority in support of the view that for the 
purposes of Oourt-fee the Courts must accept 
the valuation placed by the plaintiff upon the 
relief sought by him. But independently of 
this fact, we ourselves would have had no 
hesitation, even if the question had been 
res integres, in arriving at the same conclusion. 
The words of the concluding paragraph of 
section 7 (iv) of the Act are perfectly clear 
and unambiguous. The amount of fee pay- 
able under the Act is to be computed in such 
cases ‘according to the amount at which 
the relief sought is valued in the plaint or 
memorandum of appeal,” and, “in all such 
suits the plaintiff shall state the amount 
ab which he values the relief sought." 

Apart from the well recognised rule that 
in all fiseal enactments, words are to be 
construed "precisely" Sirdarsingzi v. Ganpat- 
singjt (15), and in a manner which “‘bears 
least heavily on the subject” Dayachand Nem. 


-chand v. Hemchand Dharamchand (18), we 


(T). 2 A. 869. 

(8) 4 A. 820 (F. B.). 

(9) 15 A. 363; A. W. N. (1893) 148. 

(10) 20 M. 289; 7 M. L. J. 30. 

(11) 23 M. 490; 10 M. L. J, 240. 

(19) 24 M. 84. 

(13) 27 M. 480; 14 M. L. J. 343. 

(14) 2 B. 219 at pp. 226, 228 

(15) 17 B. 66. 

(16) 1 Ind. Cas. 108; 38 B. 807; 11 Bom. L. R, 
30; 5 M. L. T, 230. 

(17) 29 B. 207. 

(18) 4 B. 515. 
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cannot agree with the doctrine that the in- 
terpretation of a section of an Act, when the 
meaning of the words of that section is per- 
festly clear, is to be arrived at only after a 
consideration of "the history” of the law relat- 
.ing thereto. This may be a legitimate canon 
of construction when the meaning of a 
particular provision of law is open to doubt, 
bub it is out of place when that provision is 
N k 
expressed in terms which can of themselves 
admit of no doubt as to their meaning. 
Nor in such a case, isa Court concerned 
with the results which may ensue from 
giving effect to the plain meaning of the 
words used by the Legislature, If these 
results are unfortunate, it is for the Liegiala- 
ture to take action to remedy the defects of 
the law as enacted; it is not for the Courts 
to usurp the functions of the Legislature 
and by straining the meaning, and ignoring 
the clear terms, vf the law to seek to evade 
consequences which, in the opinion of the 
Court, may prove ill-franght. As stated in 
Maxwell’s Standard Work on the “Interpreta- 
tion of Statates,” (4th Edition, pages 4, 5, 
7)*:— 

"When the language is not only plain but 
admits of but one meaning, the taek of in- 
terpretation can hardly be said to arise. It 
is not allowable, says Vattel, to interpret 
what has no need of interpretation. Absoluta 

~ sententia expositore non indiget, Such language 
best declares, without more, the intention of 
the law-giver, and is decisive of it. The 
Legislature must be intended to mean what 
it has plainly expressed, and, consequently, 
there is no room for construction. It 
matters not, in such a case, what the con- 
“sequences may be. Where, by the use of 
clear and unequivocal language, capable of 
only one meaning, anything is enacted by 
the Legislature, if must be enforced, even 
though it be absurd or mischievous. If the 
words go beyond what was probably the 
intention, effect must nevertheless be given 
to them They cannot be construed, son- 
trary to their meaning, as embracing or ex- 
cluding cases merely because no good reason 
appears why they should be excluded or em- 
braced. However unjust, arbitrary or incon- 
venient the meaning conveyed may be, it 
must receive its full effect. When once the 
. meaning is plain, it is not the province of a 
Court to scan its wisdom or its policy. Its 


* 5th Edition, pages 5, 6 and 8.~ Ed. 
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duty is nob to maka the law reasonable, but 
to expound ib as it stands, according to the 
real sense of the words,” and 

In short when the words admit of but 
one meaning, 2 Court is not at liberty to 
speculate on the intention of the Legislature, 
and to construe them acoirding to ita own 
notions of what ought to have been enacted. 
Nothing could be more dangerous than to 
make such considerations the ground of 
construing an enactment that is unambigous 
in itself. To depart from the meaning on 
account of such views is, in truth, not to 
construe the Act, but to alter it. But the 
business of the interpreter is not to improve 
the statute; it is to expound it. Tbe ques- 
tion for him is not what the Legislatura 
meant, but whab its language means, what 
it has said ib meant. To give a construc- 
tion contrary to, or different from, that 
which the words import or can possibly im- 
port, is nob to interpret law, but to maka it; 
aud Judges are to remember that their office 
is jus dicere, not jus dare.” 

Reverting to the authorities cited by Mr. 
Manohar Lalin support of his contention, 
we find that two of them are not really re- 
levant to the question bafore us. In Bordya 
Nath Adya v. Mukhan Lal Adya (4) the suit 
was one for the partition of moveable aud 
immoveable property. Sach a snit does 
not come within the purview of 4 
(2v) of the Court Fees Act, or (as 
by the learned Judges) "within a: 
class of eases in which, according to 
Suits Valuation Act, the Court-fee valua 
and the valuation for purposes of jurisdictior 
are declared to be ideutical.” The learned 
Judges farther confined their remarks to 
suits for possession or partition of property, 
and it was merely with reference to such 
suits that they observed that they did not 
think that ' the Lezislatuare ever intended 
to leave it to a plaintiff to choose the Court 
in which he could bring his suit by aasign- 
ing an arbitrary value to the subject-matter‘ 
of the suit," They were not dealing with 
the question of valuation in the case of suits 
falling under section 7 (iv) of the Act, and 
their remarks cannot, therefore, be taken to 
apply to such cases 

In Nanak v. Guraniitta (1), the suit 
was one for relief by way of injunction 
and was valued by plaintif for pur- 
poses of (a) Court-fee at Rs. 30, and (b) 
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jurisdiction at Rs. 320. It was held that 
the suit fell under section 7 (čv) of the 
Court Fees Act and also under the rules 
made by the Chief Court under section 9 of 
the Suits Valuation Act, according to which 
the latter value (ss. damages were not 
claimed) must be such amount exceeding 
Rs. 100 and not exceeding Rs. 500 as the 
plaintiff may state in his plaint. The rule 
in question distinctly provides that the 
value of the suit for purposes of Court-fee 
is "to be determined by the provisions of 
the Court Fees Aot." 

In the circumstances we are unable, with 
every deference, to accept the view of the 
learned. Judges, that, as the suit was valued 
for purposes of jurisdiction at Rs. 320 (an 
amount permissible under the rules) it was ot 
‘open to the plaintiff to fix an arbitrary value 

ers Rs. 30 upon the relief sought for the 

purposes of Court-fee. In so holding, the 

learned Judges referred to section 8 of the 

Suits Valuation Act, but clearly that d 

tion has no operation when the suit is o 

a N . ^"oglass for which provision is expressly made 

9013, rales under section 9 of that Act. The 

eu yo Sthat "the Court-fee ta payable i in an 

ew 5690 | Suik (whereas in this case no 

ona" gaira claimed) on the jurisdictional 

h a fixed by the plaintiff within the limita 

00 to Rs. 500) laid down by the rule" 

“overlooks the explicit provision in the same 

rule that the value of such suit for the pur- 

poses of the Court Fees Actis as determined 

by that Act ft. e , the Court Fees Act and not 

the Suits Valuation Act). Section 8 of the 

Suits Valuation Act has nothing to do with 

the fixing of values for purposes of Court- 

fees, but merely provides that, as a general 

i rule, the jurisdictional value of suits, falling 

within its purview, shall be the same as the 

-valae put on the suit for purposes of Court- 

fee. Itis a generalrule and has no appli- 

ability to the special class of suits for 

hich express provision is made by sections 

and 9 of the Act. In our opinion, the 

cision in this case was in contravention of 

le 4 ofthe rules framed by this Coart 

ader the provisions of section 9 of tle 

its Valuation Act.and the ratio decidendi 

s, in any ease, no direct relevaucy to the 
estion now before us. 

he three remaining authorities, Musammat 

i Umatul Botul v. Musammat Nanji Koer (2), 









INDIAN CASES. 





507 


Krishna Das Laha v, Hari Oharan Banerjee (5), 
Raj Krishna Dey v. Bipin Behari Dey (6), are, | —— 
on the other hand, distinctly in point a 
support the argument of Mr. Manohar Li 
With every respect, however, we are unab: 
to agree with the conclusions as therei, 
expressed, opposed as those conclusions are P 
the weight of authority and, in our Opinion? 
to the plain terms of section 7 (čv) of the 
Court Fees Act. In all these cases the judg- 
ments appear to have‘ been written by one 
and the same learned Judge, Mr. Justice 
Mookerjee, and it is unnecessary for us to 
say thatitis with great hesitation that we 
venture to differ from his views, expressed 
as they are with his customary lucidity 
and force. In the leading oase on the 
subject Musammat Bibi Umatul Baiul v. 
Musammat Nanji Koer (2), the learned Judge 
lays great stress on ‘the history” of section 
7 (iv) of the Court Fees Act, and observes 
as follows: — 

"In Aet VIL of 1870 (the Court-fees Act) 
in its original form, the last paragraph of 
section 7, sub-section (tv) was as follows: — 
‘In all such suits the plaintiff shall state 
the amount at which he values the relief 
sought, and the provisions of the Code of 
Civil Procedure, section 31, shall apply, as 
if for the word ‘claimed’ the words ‘relief 
sought’ were substituted.’ Section 31 of Act 
VIII of 1859, which is the Code of Civil 
Procedure to which reference is made, was 
in these terms: ‘If it appear to the Court, 
that the claim is improperly valued, or 
being properly valued that the slain is 
written upon stamped paper of inadequate 
value, and the plaintiff on being required by 
the Court to correct sach improper valuation 
or to supply such additional stamp paper as 
may be necessary, shall not comply with 
the requisition, the Court shall reject the 
plaint’? When Act VIII of 1859 was re- 
placed by the Civil Procedure Code of 1877, 
(Act X of 1877) the provisions of section 31 
were reproduced as part'of section 54 in the 
following terms :— 

‘The plaint shall be rejected in the follow- 
ing cases :— 

'(a). If the relief sag € is under- valued, 
and the plaintiff on being required by 
the Court to correct the valuation within 
a time to be fixed by the Court, fails to 
do so ;— um 
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(b) If the relief sought is pro- 
perly valued; but the plaint is written 
upón paper insufficiently stamped, and the 
plaintiff on being required by the Court 
to supply the requisite stamp paper 
within atime to be fixed by the Court, -fails 
to doso.” , 

“ When the Code of 1877 was ra-placed 
by the present Code (Act XIV of 1882) 
this portion of section 54 was re-produced 
without any alteration. Ta 1891, when the 
Repealing and Amending Act (XIT of 1891) 
was passed, Part I of the first Schedule 
repealed the following words from the last 
clause of section 7, sub section (zv) :— 
'And the provisions of the Code of Civil 
Procedure, section 31, shall apply as if 
for the word ‘claim,’ the words relief sought’ 
were substituted.’ The first paragraph of the 
preamble to Act XIT of 1891 makes it quite 
clear that these words were repealed because 
they had become unnecessary : in other words, 
the Legislature did not intend to alter the law, 
but ooly to omit words which had become 
superfluous, inasmuch as in the new Code 
of Civil Procedure the term; claim’ had 
been re-placed by the phrase ' relief sought.’ 
From this history of the section, two iufer- 
ences appear to us to be irresistible, ramely, 
first, that when section 7 of the Court Fees 
Act was originally passed the Legislature 
intended that the right of the plaintiff to 
state the amount at which he values the 
relief sought in suits to obtain a declaratory 
decree with consequential relief or an 
injunction, should be exercised subject 
to the power and duty of the Court to 
ascertain whether the valuation mada was 
proper; and, secondly, that the Legislature 
subsequently repealed the clause which 
made the provisions of section 31 of the 
Civil Procedure Code of 1859 expressly 
applicable with a modification, because 
subsequently the language of the Code 
itself was suitably modified so that the 
altered provision of the Code became 
applicable of its own proper vigour with- 
out an express provision in the Court Fees 
Act. Jt is hardly necessary to point out 
that whereas the word used in section 
31 of Act VIIL of 1859 was ‘élaim,’ the 
term used in section 54 of Act X of 
1877 and Act XIV of 1882 is ‘relief sought.’ 
This alteration in the language of the 
Code made the concluding words of the 
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last clause of paragraph (čv) of section 7 
of the Court Fees Act, unnecessary.” 

This aspect of the question had not been 
overlooked by the Courts and in Manohar 
Ganesh v. -Bawa Ramcharandas (14). 
Westropp, Q. J., remarked as follows :— 

“The learned Judge, iv speaking of 
section 7, clause (zv), of the Act, says that 
it is clear that the plaintiff cannot, under 
the clause ‘set any arbitrary valuation ` 
upon the relief sought.’ It is not 
ineumbent upon us now to decide, and we do 
not propose to express any opinion upon 
that point. Whenever. it presents itself 
under such circumstances as to call for a 
decision, it will be necessary to consider 
whether the provision that the amount of fee 
payable in suits falling within that clause 
shall be computed ‘according tothe amount . 
at which the relief sought is valued in the 
plaint! is so inconsistent with that portion of 
section 31 of the Civil Procedure Code (Act 
VIII of 1859) which permits the Court, 
receiving the plaint to revise the valua- 
tion of the claim, as to render that 
portion of section 31 inoperative in suits 
within sestion 7, clause (iv), of the 
Court Fees Act, notwithstanding the conclud- 
lug passage in that clause which enacts 
that, ‘in all such suits, the plaintiff shall 
state the amount at which he values the 
relief sought, and the provisions of the Gode - 
of Civil Procedure, section 31, shall supply as 
if for the word ‘claim’ the words ‘relief 
sought’ were substituted.” 

And later on the Chief Justice sum- 
marised the position aa follows:— 

"Although clause (v) of section 7 does 
say that the fee shall be ‘according to the 
amount at which the' relief sought is valued 
in the plaint’ which plaint is prepared by 
the plaintiff, or his Pleader, and the fixing 
of the valuation ig thas apparently left to 
them, and, as we have seen, with strong 
reasons why it should he so left; althoug 
also there seems to be, if not absolute repug 
nancy, at least some incongruityin treatin 
the Judge asat liberty by section 31 of t 
Civil Procedure Code to pronounce the reli 
sought to be ‘improperly valaed’ and, last! 
although a field for the application of th 
section would still remain to, the Judge in 
power to reject the plaint, if not stamped 
accordavce with the valuation therein stai 
it may be that, nevertheless, the concludi 
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passage in. clause (čv), 
Court-Fees'Act, is too express to admit of a 
limitation of the power of the Judge to that 
daty, and leaves him the right to revise the 
valuation placed on suibs under clause (v) by 
the plaintiff.” 

As observed by the learned Chief Justias, 
1b is possible that the Legislature did intend to 
give the Courts power under the provisions of 
the Civil Procedure Code to interfere in cases 
when the plaintiff, though entitled to value 
the relief sought by him, had in fact affixed a 
Court-fee stamp to his plaint which was of 
less amount than that which he ought to pay. 
He may, for example, value the relief which 
he seeks in a suit falling under section 7 (iv) 
(c) or (d) at Rs 5,000, and yet affix to his 
plaint stamp of ihe yaldo of Rs. 10 only. 
Tn such cases, the Court can, undoubtedly, take 
action under Order VII, . rule 2, Civil 

ocsdure Code, and call upon him to pay 

TBD nnn 4 due upon his plaint as pro- 
see e. g., Parvati Ba v. 
(17)]. 
may, and whatever may 
eulties before the Court 


concile the two portions, 


varagraph of clause (zv) 
ae O Ay 9 X of the Court-Fees Act, as it 
Ñ w Any stood, we cannot agree that the 
Courts are now justified in interpreting the 
clear terms of paragraph (čv) of the section in 
the light of a sentence which, while it existed, 
created doubts aud difficulties and which that 
Legislature has in express terms repealed. 
On the contrary, we are of opinion that the 
paragraph must be interpreted as it stands 
aud so interpreted it can only mean that, for 
the purposes of the Court Fees Act, itis 
competent to the plaintiff to value the relief 
sought ab any amount which he thinks fit. 
To this general rule, section 9 of the Snits 
bea Ach, 1887, makes an exception, by 
"^-iding that ' when the subject-matter of 
t 48 of any class, other than suits mentioned 
i the Court-Feee Act, 1870, section 7, para- 
raph. (v) and (ei) and paragraph (z) clause 
is such that in the opinion of the High 














High Ooart may, with the 
ction of the Local Government, 
its of that class shall, for. the 
Court-Fees Act, 1570, and of. 
other enactment for the time 
9 treated as if their subject- 
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section 7 of the 


oes not admit of being satisfactorily ` 


matter were of such value as the High Court, 
thinks fit to specify in this bahalf’’, 

Too next question that aris3s oa thir 
reference is as to tho jurisdictionai value of 


suits falling under section 7 (iv) (c) and (d) ) 


of the Court Fees Act, 
as follows: — 

(a) As algeneral rule, the value as deter- 
minable for the purposes of Court feos and 
the value for purposes of jurisdiction is the 
same (section 8 of the Suits Valuation Aot). 
In other words, a3 a general rule, the 
amount at which the plaintiff in such suits 
values the relief sought by him for purposes 
of Court-fee, is to be taken, despite anything 
tothe contrary inthe plaint, as the value for 
purposes of jurisdiction. . 

(b) When the suit relates to land or to 


To this our answer is 


an interest in land of which the value has | 


baen determined by rales under section 3 of 
the Suits Valuation Act, the amount at which 
for purposea of jurisdictioa the relief sought 
in the sait is valued cannot exceed the 
value of the land or interest as so determined, 
(section 4 of the Suits Valuation Act). 

In other words, reading sections 4 and d 
of the Act together, the value of a anit 
of-this kind for purposes of jurisdiction is 
the same as the amount at which the 
plaintiff has valued the relief sought for 
the purposes of Court-fes, except that ia no 
case can the value for the former purpose 
exceed the value of the land or interest in 
land as determined by- the rules. 

(c) When the valne of the subject matter 
of the suit has been determined by rules 
made under section 9 of the Suits Valuation 
Act the value of sach suits for the par- 
poses of the. Court Fees Act and of the 
Suits Valaation Act shall be as determined 
by such rules. 

Upon the present raference and àpplyioğ 
the principles above enunciated, we are of 
opinion— 


(1) that if was competent to the 
plaintiff to value the relief songht by 
him, for purposes of Court fee, at Rs. 130, 
and (2) that for the purposes of jarisdic. 
tion the value of the suit was the sams, 
inasmuch as Rs. 130 did not exceed the 
valaa of the land or interest in land in dispute 
as determined by tho rales made under section 3 
of the Saits Valuation Act, 
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HEM CHANDRA CHAUDHURI V, PURNA CHANDRA CHAUDHURI. 


CALCUTTA H {GH COURT. 
Reousar Crvit Arrear No. 337 or 1911. 
January 2, 1914. 

Present: —Justice Sir Herbert Carnduff, KT, 
and Mr. Justice Richardson. 

HEM CHANDRA CHAUDHURI— 
DeFenDANT—APPELLANT 
VETEUS 
PURNA CHANDRA CHAUDHURI 


AND OTHERS— PrAtNTIFEa — ResPONCENTS. 
Fraud — Gollusion — Mere suspicion-—Distinct alle- 
gation and proof —Interest, payment of, by mortgagor 


after parting with equity of redemption --Efect upon 


purchaser — Limitation Act (XV of 1877), 8. 20. 

Mere suggestions of fraud and collusion ought not 
to be tolerated, and allegations of the same cannot 
be rested on mere suspicion, but must be distinctly 
stated and established. 

Payment of interest by a mortgagor, after he has 
parted with the equity of redemption, hasthe effect 


of extending the period of limitation against the - 


purchaser of the equity of redemption, behind whose 
back the payment is made. 

Chinnery v. Evans, 11 H. L. C. 115, at p. 131; 4 
N, R. 250; 10 Jur. (N. s.) 855; 11 L. T. 68; 13 W. 
R. 20; 11 Eng. Rep. 1274, Krishna Chandra 
Saha v. Baharab Chandra Saha, 32 6. 1077; 9 C. 
W. N. 868 and Domilal Sahu v. Roshan Dobey, 33 C. 
1278; 11. C. W. N. 107 relied upon. 

Appeal from the decree of-the Third Sab- 
Judge of Mymensingh, dated May 15th, 1911. 

Dr. Rash Behary Ghose, Babus  Jogesh 
Chandra Roy and Ramani Mohan Chatterjee, 
for the Appellant. 

Baba Provash Chandra Miiller, and Babu 
Bhupendra Ohandra Guha for Baba Jotindra 
Narayan Ohaudhuri, for the Respondents. 


JUDGMENT. 

Oarnpurr, J.—The suit out of which this 
appeal arises was brought to enforce. a 
mortgage-bond execated on the 7th June, 
1896, in favour of one Purna Chandra 
Chowdhuri to secure aloan from him of 
Rs. “5,000. The trial Court gave the 
plaintiff a decree, and this appeal has been 
preferred by one only of the defendants, 
the eleventh, Hem Chandra Chowdhuri, 
who purchased one of the mortgaged 
premises, being a share in a revenue paying 
estate, sold subject to incambrances at a 
sale for arrears held under the Bengal 
Land Revenue Sales Aot, 1859, on the 
8th January 1897. 

The plaintiffs case is that the transac- 
tion was carried through on his behalf by 
a certain Brojonath Biswas, the family 
lawyer and guardian for the time being 
of the plaintiff and his brothers. The 


principal sum was in the hands of this 
Brojonath, and he, for the sake of what 
he believed to be convenient and safe 
custody, deposited if in an informal manner 
with his next door neighbours and friends, 
the subsequent mortgagors, who happened 
to be in the service of Rani Hemanta 
Kumari and living together in the pucca 
cuichery of that lady.” Bat the. trast thus 
reposed was broken and the money applied 
by the persons referred to fo: purposes of 
their own; and on discovering this Brojonath 
suggested that they should make amends 
through tbe simple expedient of treating 
the deposit as a loan and exediting a 
mortgage to secure its re-paymest. This 
they consented to do, and iu Augus; 1894, 
a deed was execated by them, but not 
registered. Eventually and after the lapse 
of almost two years Brojonath succeeded, 
on the 7th June 1895, in obtaining the 
present deed from them and having it 
registered on the 14th of the following 
month, One of the mortgaged premises 
was soon afterwards, on the 4th Octobar 
1£96, sold by the mortgagors as being 
unencumbered. Another, that now in the 
hands of the appellant, was,as [ have already 


‘said, purchased by him at a revenue-sale 


in January 1897, the surplus sale proceeds 
being drawn by the mortgagors. And the 


remaining two were leased iu patai ou the— 


4th September 1908. The suit before us 
was nof iustituted till more than twelve 
years had elapsed after the execution of 
the bond; but interest is said to have 
been received from the mortgagors on 
various dates in 1897 and 1598, and these 
payments were relied upon to save limita- 
fion. 


On behalf of the appellant Dr. Ghose 
contends that the transaction is a most 
suspicions one, and that the whole story 
regarding it bristles with improbabilities, 
lt is difficult, he says, to believe that an 
experienced lawyer like Brojonath shoul 
have acted so iucautiously in the 6 
instance, and incredible that he 
have continued to repose confide 
Subsequent mortgagors —atier 
appropriation of the  deposi 
proved that he kaew but 
ia that, in the circamstancs 
known, of the alienation o 
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refusing to grant Probate of the Will of one 
Biswanath Bhowmik. 

- The Will purports to have been executed 
on the 17th March 1909. The petitioner for 
Probate, who is the appellant before us, is 
the widow of the testator’s brother’s son 
and the beneficiary under the Will. She 
applied for Probate,on the 22nd July 1909, 
and the application was opposed by the 
three sons of the testator’s brother’s daughter 
and a distant agnate called Amar 
Chandra Bhowmik. The caveators asserted, 
first, that the testator was not mentally 
capable of executing a Will he having 
died seven or eight days after the date of the 
document propounded, and, secondly, that 
the Will propounded was a forgery. 

On behalf of the appellaat it has been 
contended that, regard being had to the 
findings of the District Judge as to the 
mental capacity of the testator and the 
genuineness of the signature on the Will, 


he ought not to have refused Probate merely- 


on the ground of the existence of suspicious 
circumstances. It is submitted that the 
learned District Judge has found, in the 
first place. that the testator was capable 
of duly executing a Will. He has further 
found that the signature on the Willis the 
signature of the testator, He has next 
found that, it is not improbable’ that the 
testator should have madea Will in favour 
of the petitioner. And, lastly, he has 
found that. although there are discrepancies 
in the evidence adduced by the petitioner, 
they are not of particular importance. In 
these circamstances, it is urged, the District 
Judge ought to have held that the Will was 
proved. i | 

But the District Judge’s finding that the 
ure isthe signature of the testator, 
ed by the further finding that the 
must have been placed on the 
before the Will was engrossed on 
finding on this point, instead 
avour of the genuineness 
, is a finding against that. 
the Judge has, undoubtedly, 
thinr improbable in the 
de 3 Will in favour of 
s,at the same time, 
ed cpinion that the 
the kind of Will he 
It gives the petis 
t in the property, 
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“than suspicion. 
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and the Judge thinks a Hindu would p 
bably have been satiefied with giving 
female relative a life-interest only. A 
although he lays no stress on the die 
paneles in the evidence of the atte 
witnesses, it is obvious that he was far 
favourably impressed by them; -~ 
cannot say that I am surprised at + 

a perusal of depositions recordet 
the principal witness for th 
Biseswar Bhowmik, who was lo 
and was evidently much interest 
Probate proceedings, is found to ha 
distinctly lying on one point; and there 
can be no doubt as to the justice of this 
finding, On the top of this, the Judge 
notices several very grave grounds of suspi- 
cion in the case. There is, in the first place, 
the Will itself, and from the extraordinary 
way in which the signature is written on 
the first page, one cannot help suspecting that 
the writer was as the Judge puta it, trying to 
avoid, and had to avoid writing over the 
testator’s signature, already on the.paper. 
Then, there is the distinct difference 
between the ink of the testator’s signature 
and that used by the attesting witnesses 
and the scribe. Next, there is the delay 
in applying for Probate, which is not serious 
in itself, but, taken with the silence observed 
in connection with another matter, assumes 
a serious aspect. The caveators had applied 
for mutation of names, and the petitioner 
opposed them. On the Sth July 1909, 
she asked for an adjournment because as 
she vaguely explained, she found it neces- 


-sary to put in objections and required to 


take copies of the necessary papers. Now, 
no mention was made in her petition of 
the existence of a Will or of her intention 
to apply for Probate, and that iu itself, is to 
my mind, a circumstance arousing more 
For, had a Will been in 
existence at that time, the petitioner could 
scarcely have failed to state the fact as the 
basis of her application for an adjournment. 
Lastly, there is the probability regarding 
the character of the disposition to which I 
have already referred. 

My conclusion is thatthe case is precisely one 
of those in which the caution expressed in 
Woomesh Ohunder Biswas v. Rash Mohint Dassi 
(1), should be borne in mind, and acted upon. 


(1) 21 C. 279. 
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Mason v. Shrewsbury and Hereford Ry. 


Q. B. 578; 40 L. J. Q. B. 293; 25 L. T, 239; 20 






A 


wee a Bu 


n this instance, and I 
smiss this appeal with 
hearing fee at five gold 
aided equally between the 


_. pondents, 
IC On, J.— The learned Judge has 
fouud ast the Will on the ground that 
its, °g ticity has nob been established. 


;iven several reasons for that 
gwinion. The reasons individually may not 
be of the same force; but, in my opinion, 
their combined effect is amply sufficient to 
support the conclusion at which he has 
arrived. Certainly, I have not heard 
anything to-day which has convinced me 
that we ought to disturb the decree made 
by the District Judga dismissing the appli- 
cation for Probate. 

I agree thatthe appeal should be dis- 
missed. 
Appeal dismissed. 


CALCUTTA HIGH COURT. 
Seconp Civi APPEAL No, 3462 or 1910. 
April 29, 1918. 

Present: —Justice Sir Asutosh Mookerjee, Kt., 
and Mr. Justice Beacheroft. 

BIMAL CHANDRA CHAKRAVARTI 
AND OTHERS — DEFENDANTS —APPELLANTS 
versus 


OHANDRA KANTA OHAKRAVARTI AND 


OTHERS—P LAINTI FF3 — RASPONDENTS, 

Easement—Servient tenement, if reciprocal easement 
can be acquired for benefit of —Servient owner, if can ac- 
quire right to insist on continuance of easement—Surplus 
rain water, discharge of, into plaintifs land—Block. 
ing up channel Whether plaintiff can compel discharge 
of water into his land. 

No reciprocal easement can be acquired for the 
benefit of the servient tenement by the user or 
exercise of an easement by the dominant owner; in 
other words, an easement exists for the benefit of 
the dominant tenement alone, and the  servient 
owner acquires no right to insist on its continuance 


z = a. 14, relied upon. 

co eta Court of Appeal "anna v, Pollock (1900) 2 Ir. R. 664, C 
oa wal to the opinion Colliery Company v. Hopwood, 32 Ch. D. 549; € 
47 sr whose presence Ch. 859; 55 L. T. 449; 61J. P. 164,Greatren v. Ha 
tA 9 bidence, as to the SET 29b 22 D.J. Ex. 137,91 R. R. 493, Wood v. 
A, $e ipid jj 32x. 748 at p. 778; 18 D. J. Ex. 305; 18 Jur. 472 
=g vento it" Ishould R. 809, Arkwright v. Gell, 5 M. and W. 208; 
Zi . reject the opinion of and H. 17; 8 L. J. Ex. 201; 52 R. R. 671, M 


Chadwick, 11 A. and E. 571; 8 P. and D. 367; 

Q. B. 159; 4 Jur. 482; 113 Eng. Rep. 532 and G 
Mortyn, 19 C. B. (N. 8) 782; 84 L. 3. O. P. 3537. 
(N. s.) 1017; 13 L. T. 74; 14 W. R. 62, referred t 

A, aud B. were neighbouring owners ol 
Towards the west of the land of B. there was : 
way by which water passed during the rains th 
a channel on the land of B. and across the la 
other neighbours to the land of A. The wa 
question was the surplus rain water collected 
land of adjoining owners. 8. raised the level 
land and blocked up the channel through whi 
surplus water passed across his land to the li 
A. who commenced a suit for declaration of a ri 
easement: 

Held, (1) that A. had not established that! 
any right to the use of the surplus water bef 
reached the land of B. who was entitled to 
wholly for his purposes as soon as it reached hii 

Altafuddin Chowdhry v. Aso Khadem, 20 Ind 
3815; 18 C. L. J. 1381; 17 0. W. N. 1066, and Ke 
Akhuli v. Sristidhar Chatterjee, 15 Ind. Cas. 5: 
C. W. N.876, followed. 

(2) that the surplus water of the adjoining 
having been discharged upon A.’s land for 
than the statutory period, the owners of those 
might have acquired & right of easement as a 
A. but A. had not acquired any right by whi 
could compel any of these adjoining owners t 
charge water on his land, 

Mason v. Shrewsbury and Hereford Ry. 4 
Q. B. 578; 40 L. J. Q. B. 293; 25 L. T, 239; 22 W. 
followed. 


Appeal from the decree of the Sub-J 
of Manbhoom, dated August 17th, 1910, : 
fying that of the Officiating First Mun: 
Purulia, dated March 23rd, 1910. 

Babu Brojo Gal Chakravarti, for the 
pellants. 


Babus Mona Nath Hoy and 
Mohan Sen, for the Respondents. 


JUDGMENT.—This is an` 
first four defendants in a suj 
by the plaintiffs-respondents 
of aright of easement. Th 
the defendants are neighb 
land. Towards the—wég 
defendants, there is 
water passes during 
channel on theland ; 


across theland of oth 
dz lP£aZLc-lessd. e 
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is the surplus rain water collected on the 
land of adjoining owners. This state of 
things, the plaintiff alleges, has continued 
- for over twenty years; but his grievance is 
that the defendants have recently raised the 
level of the northern portion of their land 
and practically blocked up the channel 
through which the surplus water passed 
across their land to the land of the plaintiff. 


The defendants, on the other hand, claim a . 


right to use the water, when it reaches their 
land, entirely for their own purposes, and 
they allege that they have obstructed the 
channel so that the water may be used by 
them for the profitable cultivation of paddy 
on their land. The question in csntroversy 
is whether or not the plaintiff has established 
his right to an easement as against the 
defendants. It is clear that the plaintiff 
has not, within the meaning of section 26 
of the Indian Limitation Act of 1908, 
proved the use of the water-course peaceably 
and openly claiming title thereto as an 
easement andas of right for the statutory 
- period. Upon the -facts stated, itis plain 
- that the surplus water of the adjoining 


felda has been discharged upon his land: 


for more than the statutory period and the 
owners of these lands may have aequired & 
right of easement as against him. But he 
has not acquired aright by which he can 
compel any of these adjoining owners to 
discharge water on hisland. This distinction 
is explained by Chisf Justice Cockburn in 
the case of Mason v. Shrewsbury and Hereford 
Railway Company (1), where it was pointed 
out that no reciprocal easement can be 


acquired for thé benefit of the servient . 


tenement by theuser or exercise of the 
easement by the dominant owner;in other 
words, the easement exists for the benefit of the 
dominant tanement-alone and theservient owner 
acquires no right to insist on its continuance 
or to ask for damages on its abandonment. 
[See Hanna v. Polloct (2); Chamber Colliery 
Company v.-Hopwood (3); Green v. H yward 
(4) Wood v. Waud (5); Arkwright v. Gell (6), 
- (1) 6 Q. B. 578; 40 L. J. Q. B. 293; 25 L. T. 239; 20 
W. R. 14. 

(2) (1900) 2 Ir. R. 684. 

(3) 32 Ch. D. 549; 55 L. J. Ch. 859; 55 L. T. 419; 
51 J. P. 104. 

(4) 8 Ex. 291; 22 L. J. Ex. 137; 91 R. R. 493. 

(5) 3 Ex. 748, 18 L. J. Ex. 305; 18 Jur. 472; 77 
R. 809. 

: (6) 5 M. d W.203, 2 H. & H. 17; 8 L.J. Ex. 201; 

62 R. R. 671. 
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Magor v. Ohadwict (Y), Gat 
(8).] The plaintiff has not e | 
he has any right to the use | 
water before it reaches the | | 
fendants; and it is plain that 
aro antiled to use it wholly for tH 
poses ag soon as it reaches their Is 
view we taks is in accord with thr 
explained in Altafuddin  Ohowdh 
Khadam (9) and Kenaram Akhuli x 
Ohatterjee (10).. 

The result is that this appeal 
the decres of ths Subordinate 
aside and the suit dismissed with 
the Courts. 










Apnpecs 
(7) 11 A. & E. 571; REM 367; 9 LS 
4 Jur. 482; 113 Eng. Rep. 53 


Q e ; 

(8) 19 0. B. (N.s) 7321 8 g o BAI OP A 
853; 11 Jur. (N. 8.) 1017; a EE Eee o 

x 20 Ind. Cas, 315; 18 $5 = MAKE D ya : 


106 
(10) 15 Ind. Cas, 543; 16 


NEP. ste 3 
E 
~ 


"Tu 


MADRAS HIGH OOUni ud, TE 
AP2EAL AGAINST APPELLATE ORDERS principles 
AND 123 or 1912. 
December 19, 1913. 
' Present:—Mr. Justice dadasiva Áiyar and 
Mr. Justice Spencer. 
K. K. NARAYANAN NAMBUDRIPAD— 
PEgTUTONERB— APPELLANT 
versus 


M. x. KRISHNA PATTER AND OTHERS— 


COUNTER- PETITIONERS — RESPONDENTS, 

Transfer of Property Act (IV of 1882), s. 108 (i) — 
* Lease of uncertain duration’ —Kanom demise— 
Redemption. 

Where in a suit to redeem a kanom mortgage, the 
decree directs the mortgagor to deposit the decree 
amount within six months from thedate of the decree, 
the kanom mortgagee thus directed to be redeemed 
must be deemed to hold the property mortgaged under 
a lease of “am uncertain duration.” 

He is, therefore, entitled to eub and carry away the 
paddy crops on the land raised by him during the 
period of six months before the deposit of the money. 

Vasudevan Nambudripad v. Valia Chathu Achan, 24 
M. 47 at p. 56 (F. B.); 10 M. L. J. 321, followed. 

Ramalinga v. Samiappa, 13 M. 15, distinguished. 

The prinoiple of section 108 (1) of the Transfer of 
Property Act can be applied to a kanom demise as a 
rule founded on reason and equity. 


Appeals against the orders of the Court 
of the Subordinate Judge of South Malabar 
at Palghat, in Appeal Suits Nos. 108 and 


4 sa 
















of 1919, preferred against that of 

‘atrioh Munsif of Alatur, in Execution 
: Nos. 628 and 629 of 1911, in 
1 Suits Nos. 363 aud 364 of 1904. 
9. V. Ananthakrishna  Aiyar,for the 
^f. 


xNárayana Sarma (with him Mr. 
na Aiyar), for the Respondents. 


JUDGMENT. 


IYAR, J.— The kanom mortgagee, 
also a lessee (see Second Appeal 
1912), has as lessee even higher 
u an ordinary lessee. Vasudevan 
d v. Valia Ohathuachan (1). 

Second Appeal No. 786 of 1912, 


anom  morigagee-judgment-debbor are 
improvements and if the respondents (mort- 
gagee judgment debtors) had only the rights 
given them by the Malabar Improvements 
Act, they would be entitled to claim £tos of 
the value of the plants if they were ‘sold by 
public auction to be entand carried away.” 

But the principle embodied in section 108 
clause (7) of tbe Transfer of Property 
Act (which principle so faras my know- 
ledge goes, is also the Common Law of 
this country) allows to a lessee, whose 
lease of uncertain duration determines by 
any meaus except the fault of the lessee, 
a right to carry away all the crops planted 
or sown by him. Ia the present case, the 
decree sought to be executed does not fix 
a certain date for the termination of the 
kanom lease but merely alluws the mortgagor 
decree-holder to deposit the decree amount 
on any date between 23rd March and 23rd 
September 1909, and thus to put an end to 
the lease on that uncertain day between 23rd 
March and 23rd September. The lease 
thas became by the decree a lease of un- 
certain duration and the mortgagee lessee 
was, therefore, entitled to reap the harvest 
raised by him and to appropriate the entire 
. crops raised by him. 


The cases quoted by the appellant's 
learned Vakil as regards the rights of mort- 
gagors and mortgagees who have nob been 
given, by the Statute or Customary Law of 
the country, the positions also of Jessors and 
lessees are not relevant to the decision of this 
appeal, 


(1) 24 M. 47 at p. 66 (F. B.); 10 M. L. J. 321. 
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Id that paddy plants raised by. 
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The appeal is, therefore, dismissed with’ 
costs. Appeal against Appellate Order No. 


123 of 1912 follows. 

Spencer, J.—I feel a certain degree ot: 
hesitation in following the judgment in 
Second Appeal No. 786 of 1912, to which my 
learned brother was a party, because 1 doubt 
whether the words in section 10 of the: 
Malabar Compensation for Improvements 
Act (I of 1900) “plants spontaneously grown 
during the period of the tenancy or sown 
or planted" include aunual erops such as 
paddy. 

Bat I think in respeob of growing crops 
the respondent is entitled to the benefit of 
the principles enacted in section 108 (7) of 
the Transfer of Property Act seeiog that a 
kanomdar has certain rights usually belonging 
to Jessees as well-as those belonging to mort- 
gagees. 

lt is true that section 117 of the Transfer 
of Property Act excludes agricultural leases 
from the operation of section 108 except so 
far as the Local Government has, by notifi- 
cation, extended its provisions to any parti- 
cular area, but in Vasudezan Nambudripad v. 
Valia Ohathu Achan (1) it was observed 
that a kanom demise was not-a purely 
agricultural lease and that rules in this Aot 
which are founded on reason and equity might 
with propriety;-be applied to cases of this 
sort, ` X. "ugesqeim 

The provisions of section 108 (7) are in 
accordance with the Common Law right, by 
which a tenant for an uncertain period has 
under the name of emblements the benefit 
of growing crops of such species as ordinarily 
re-pay the labour by which they are produced 
within the year in which that labouris bestowed. 
Although akunom demise is usually for a fixed 
period of 12 years, the period is often, as in this 
case, exceeded and if the kanomdar is left in any 
u: ‘ertainty as tothe date when his rights may 
be redeemed, I consider that he holds under a 
lease of uncertain duration, In this case six 
months’ time was given from the date of 
the appellate decree to pay the money for 
redemption which would extend the time till 
September 23rd, 1909, but the crops were 
actually harvested on Saptember 15th, 1909, 
aud the appellant was put in possession a 
few days later. 

Ramalinga v. Samtappa (2), which was 
cited by appellant's Pleader, was a case of a 


13 M, 16. 
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Babus Ram Ohandra Moiumdar and Brojendra Gourmani, married and had issue, a son Gopal, 


Kumar Ohakravarti, for the Appellant. 
Babu Dwarka Nath Ohakravari? Dr, Sarat 
‘andra Basak and Babu Bipin Ohandra Bose, 
for she Respondents. l 
JUDGMENT.—The following table shows 
the relationship of the parties: 
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Hare Krishna Pal, who died sometime 
before 1832, left two, widows Shyamtara and 
Rukmini. and by the latter three children, 
two sons and a daughter. The sons were 
minors at the date of his death, and both pre- 
deceased their mother. Oae of them, Gobinda, 
died unmarried. The other, Jagannath, left a 
widow, Priya Dasi, butno issue. The daughter, 


who predeceased his mother, and a daughter, 
Madhumala, the plaintiff in this suit. Rukmini 
died in 1282, Gopal in 1297, Priya Dasi 
in 1304 and Gourmaniin 1306, The principal 
defendants are Gopal’s only surviving son,- 
Lakshan, and the widows of his two deceased 
BODR. 
The dispute relates to four properties; 


which the defendant Lakshan is now 
possession. 
As to properties Nos. land 2 it is not 


disputed that they belonged at one time to 
Hare Krishna Pal. He conveyed, or pre. 
tended to convey them to his sister’s son, 
Nitai, who re-conveyed them after his death 
to his widows, Shyamtara and Rukmini, by 
two instruments, dated the 27th March 1833, 
(Exhibits 2 and 3). Exhibit 2 which relates 
to property No. 1 has been printed and is in 
form an instrument of sale. Exhibit 3 relat. 
ing to property No. 2 is not included in the 
paper-book butis said to be expressed in 
similar terms. The two widows are described 
in Exhibit 2 by name and as ‘widows of the 
late Hare Krishna Taipal and mothers of 
Jagannath Taipal and Gobinda Taipal, minors." 

The property conveyed is said to have 
been purchased by Nitai, but his vendor’s 
name is not mentioned. The consideration 
stated is Rs. 400. Subsequently, by an instru- 
ment, dated the 29th November 1845, (Ex. 
hibit 4), Shyamtara purported to convey a 
half-share in both these properties to Rukmini 
for a sum in cash of Rs. 100, it being also recited 
that a sum of Ha. 325 which she had taken 
from Rukmini for the purpose of visiting some 
holy places, had been remitted by the latter, 
Rukmini thus came to be the ostensible owner 
of these two properties. 


Hare Krishna was also at one time the 
owner of a third share in properties Nos. 3 
aud 4. Another third share originally be- 
longed to two persons, named Gobinda 
and Raghu Nath. Gobinda had a 
son Guru Charan, who died leaving a widow 
Radhika. Raghunath’s one-sixth share passed 
to his widow, Jamuna, who made a gift of it 


to her spiritual adviser, Nanda Kishore, The 
remaining one-third share belonged to 
Sarup Pal. The plaintiff's case is that Hare 


Krishna came somehow or other, to be in 
possession of a moiety of the whole, which he 
transferred to his nephew, Nitai. Thig 
moiety Nitai purported to convey to Rukmini 
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by an instrument, dated the 8th May 1850 
{Exhibit 5), for a/ sum of Rs. 200. An instru- 
ment is also produced, dated the 2nd February 
1853 (Exhihit 6), by which Nanda Kishore 
‘purported to convey to Rukmini the one- 
‘sixth share given to him by Jamuna for a 
sum of Rs. 35. According to the plaintiff, 
therefore, Rukmini obtained a good title to 
two-thirds of the two properties. The 
remaining one-third she is said to have 
acquired by adverse possession. The defend- 
ants are not now much concerned to 
dispute Rukmini’s ostensible title-to a moiety 
(that is a-half less a-sixth) under the con- 
veyance executed by Nitai, and one-sixth 
under that executed by Nanda Kishore. 
As to the other moiety. they allege that 
by an instrument dated the 23rd April 1845 
(Exhibit K), Sarup Pal conveyed his one- 
third share to Pyari Mohan Pal for the sum of 
Rs. 125, aud that, by an instrument, dated 
the llth July 1877, Pyari conveyed that 
share, together with another one-sixth share 
(stated to have been purchased by him from 
Radhika), to Gopalin the name of his wife 
Hemlata for the sum of Rs. 400. . 
The plaintiff originally olaimed the whole 
of the four properties, the foundation of the 
claim being that they were acquired by 
Rukmini absolutely in her own right and 
were her stridhan. As to property No. I, 
however, ib is now conceded that the claim 
is barred by limitation, and, so far as 
the claim to properties Nos. 3 and 4 rests 
on adverse possession by Rukmini, we may 
say at once that, regard being had to the 
state of the possession for many years past, 
itis altogether untenable, A similar observa- 
tion is applicable to the one-sixth share of 
these properties which Hare Krishna is said 
to have acquired “somehow or other” in addi- 
tion to his own one-third share. The de. 
fendants’ title to a moiety of the properties 
through Gopal under the conveyanse of 1877, 
in favour of his wife cannot now be seriously 
contested, The dispute is thus confined to 
property No. 2 and a -moiety of properties 
Nos. 3 and 4, in respect of which an osten- 
-sible title in Rukmini is established. 

The plaintiffs case is further that, by an 
instrument dated the 4th March 1853 
(Exhibit 7), Rukmini transferred the entirety 
of the four properties to Gourmani for the 
sum of Rs. 200 and that Gourmani in her 
turn transferred her interest to the plaintiff 
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by an instrument of gift dated the 6th Jaly 
1898 (Exhibit 8). Apart from these two 
documents the plaintiff makes an alternative 
title by inheritance on the footing that, 
Gopal having pre-decaased Gourmani, she is 
entitled in succession to the latter to the 
siridhan left by Rukmini. 

In addition to the particular defences 
already dealt with, the defendants pleaded 
generally that the transfers by Hare Krishna 
Pal in favour of Nilai were benami trausac- 
tions, that the properties claimed were 
ancestral properties derived from Hare 
Krishna, or accretions to such properties, 
and that Rukmini had at no time more than a 
widow'a or mother's estate in those properties. 
The defendants impugned on various grounds 
the validity of the instruments of the 4th 
March 1853, and the 6th July 1898. The 
plaintifs suggestion that she is entitled as 
heiress of Rukmini in succession to her mother 
is also, of course, disputed. 

The learned Subordinate Judge in the 
Court below framed a number of issues, and 
ou the findings at which he arrived dismissed 
the suit, 

Issue No. 4 is in these terms:— Whether 
the transfer in favour of Gourmaniin 1259 
(1353) by Rukmini was a bon fide transac- 
tion”? Issue No. 17 raises the question 
whether certain documents, including the 
instrament of the 4th March 1853, are 
genuine. Issues Nos. 12,13 and 14 involve 
the question of law arising out of the claim 
by inheritance. 

It would perhaps be sufficient if we were 
to give our reasons for agreeing with the 
Subordinate Judge upon the facts that the 
plaintiff has not established the authenticity 
of the instrument of the 4th March 1853, 
on which her documentary title in the first 
instance depends, and upon the law that in 
any view of the nature of Rukmini’s rights, 
the plaintiffs claim as heiress cannot bo 
supported. These two conclusions are suffi- 
cient to dispose of the case, butin view of 
the discussion which has taken place, we 
may begin with some observations on the 
question whether these properties were 
stridhan in Rukmini’s hands. l 

The fact that properties Nos. 1 and 2 
were conveyed by Nitai in 1833 to both 
the widows of Hare Krishna and that the 
widows were describedas mothers of his 
minor sons certainly affords some ground 
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for supposing either that Nitai was a mere 
benamidar or that the, properties were 
purchased out of funds derived from Hare 
Krishna. The family dwelling house stands 
upon property No. 3, whichis contiguous 
to property No. "4. A Government Kras 
Mehal Chitta of 1888 (Exhibit Q) refers to 
these properties as the dwellings of "Sarup, 
Manik and Jagannath’. In the year 1898 
or 1899, the plaintiff drew a plaint claiming 
the properties claimed in the present suit 
aud applied for leave to sue in forma pauperis. 
Gourmani was then alive and was examined 
in connection with that application on the 
9th June 1899, (Exhibit X). In the course 
of her deposition, she said: "I saw my 
father. "These properties belonged to my 
father, and after his death, my mother got 
them. As my father had no other heir, so 
my mother got the same". No doubt, when 
she was further examined five days later, on 
the 17th June, she told a very different story, 
but that is what she first said. Then, again, 
the courseof family lifeis consistent with 
the properties being ancestral. Sbyamtara, 
Rukmini and the latter’s sons lived in oom- 
mensality. After  Jagaunath's death his 
widow, Priya Dasi, continued to reside in 
the same house and was maintained out of 
the estate during the remainder of her life, 
which lasted till 1899. Tiven the oldest of 
the witnesses say that they never saw 
Jagannath or Gobinda. It is probable, 
therefore,that thay died comparatively young, 
which affords an easy explanation of the 
eireumstanca that Rukmini’s position as 
titular owner and manager was never ques- 
tioned. If the properties were ancestral, 
it is true that Jagannath’s half share devolved 
on his widow, but Rukmini would be 
entitled to the other half in succession to 
Gobinda, and, as we have said, Priya 
Dasi lived with her. As to Gourmani, 
we do not know whether she and her husband 
ever had a separate house of their own. 
It must be assumed that the husband was 
alive in 1853, because he is mantioned in the 
instrament of the 4th March of that year; 
but little is heard of him. Atany rate 
Gourmani and her son Gopal and Gopal’s 
sous lived forthe most partin the same 
house as that occupied by Rukmini, 
‘Shyamtara and Priya Dasi. Ia that house, 
Gopal aud two of his sons died. There 
Gourmani lived till after Gupal’s death in 
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1830, aud till within a year or two of her own! 
death in 1899, when sha removed t> the: 
plaintiff’s house owing to a quarrel with the 
defendant Lakshan. The plaintiff (Gour- 
mani’s daughter Madhumala) seems to have! 
lived after her marriage with her husband and! 
not with her mother, and Rukmini managed: 
the estate, or the estate was managed in hier! 
name, till her death in 1875. After that, 
it is clear, Gopal became at any rate tne 
business head of the family, collecting rents, 
taking kabuliats from tenants and so forth. 
It is said thatin someof the documents 
produced by the defendants themselves the 
properties in suit are described as the ‘salf- 
purchased’ properties of Rukmini, but where 
this description occurs Gopal is also referred 
to as Rukmini’s heir. He could not have been 
heir to her stridhan during Gourmani’s life- 
time, but in the circumstances, so far as they 
appear, as the sister’s son of Jagannath and 
Gobinda, he was entitled to the reversion of 
any ancestral estate after the death of Ruk- 
mini and Priya Dasi. The evidence is consist- 
ent with the recognition of Gopal as such 
reversionary heir during Rukmini's life and 
the better part of the period which followed 
her death. It was said that the evidence is 
also consistent with the properties being 
Rukmini’s séridhan devolving on Gourmani 
at auy rate after Gopal’s death, but the 
answer is, firstly, that that is not, in our 


opinion, the case, and secondly, that so far 


as the observation is true, it does not 
help the plaintiff, bacause her title 
depends, not only on the properties being 
Rukmini’s stridhan, but on such a disposition 
of them by Rukmini that they besame 
Gourmani’s siridhan. The remark takes us 
back to the instrument of the 4th March 
1853, which, as we have said, wa are unable 
to accepbas genuine. Our view of that in. 
atrument removes the principal impadiment 
to holding that the proparties are ancestral 
properties and that the transactions in which 
Nitai was concerned, were benamz trans- 
actions. On the whole, regard being had 
to the tenure of family-life and conduct, the 
balance of the evidence seems to us to ba 
in favour of the ancestral character of the 
properties, In dealing with this part of 
the case the Subordinate Judge placed the 
burden of proof on.the plaintiff to show 
that the properties wera Rukmini’s séridhan, 
It was said that that was wrong, and we were 
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referred to the case of Dakhina Kali Debi v. 
Jagadishwar Bhuttacnarjee (1), decided by this 
Court and the ease of Diwan Ran Bijat v. In- 
darpal (2), decided by their Lordships in Bng- 
land. "Those cases, however, are in one im- 
portant respect the converse of the present. 
The plaintiff in each of them was out of 
possession and claimed as reversionary heir to 
recover properties purchased by a Hindu 
widow and bequeathed by her to a defend- 
ant who was in possession. Nevertheless 
there may be force in the ariticism, If we 
had bad no evidence before us except 
Rukmini’s ostensible title we should, no 
doubt, have said that the properties were her 
siridhan. But, conceding that proof of the 
ostensible title was sufficient to shift on to 
the defendants the burden of proving that 
the ostensible was not the true title, there is 
evidence here on one side and the other, and 
we are at liberty to say on which side the 
balance inclines. The question of the true 
character of the transactions is raised by the 
plaintiff long after those transactions took 
place, and in considering the evidence 
adduced on behalf of the defendanls some 
allowance must be made for the passage of 
time. Evidence of a more direct or express 
character than that on the record was hardly 
to be expected. As the plaintiff claims 
through her mother, it would be unfair to 


the defendants toingore the fact that Gour-. 


mani did nothing to assert the rights which 
it is now alleged she possessed, during the 
consideration period which elapsed between 
the death of Rukmini and the death of 
Gopal, and for some years after the latter 
event. As we bave indicated, our inclination 
is to hold that the properties were not 
HRukmini's stridhan, but family properties 
over which she never had any absolute power 
of disposal. Bat as we have already observed 
and as we shall now proceed to show, it is 
not really necessary for us to come to an 
express finding on this question. 

Let us assume that the properties were 
Rukmini’s stridhan and let us tske first the 
plaintiff's claim by inheritance, which can 
be disposed of very shortly. On Rukmini’s 
death her stridhan devolved on her daughter 
Gourmani, but if the latter took by succes- 
sion, she teok only the limited estate ofa 


(1) 2 C, W. N. 197. 
(2) 26 0. 871; 26 I. A. 226. 
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Hindu woman [ Prankéssen Laha v. Noyamoney 
Dassee (3), Hurt Doyal Singh Surmana v. 
Grish Ohunder Mukerjee (4), Venkatarama 
Krishna Rao v. Bhujanga Rao (5), Virasan- 
gappa Shetti v. Rudrappa_ Shetti (6), Sheo 
Shankar v. Debi Sahat (7), Sheo Paríab 
Bahadur Singh v. Allahabad Bank (8).] It 
follows that Gourmani, having succeeded by 
inheritance, had no power to dispose of 
the properties by way of gift to her daughter. 
The cases cited also show that on 
Gourmant’s death the title passed, not to her 
heir, bub to Rukmini’s heir or heirs. The 
question then becomes, is the plaintiff 
Rukmini’s heir? Only & negative answer ig 
possible. The daughter’s daughter is not 
incladed in the text-books in the special line 
of heirs to stridhan whether the strzdhan is of 
the class known as yautuka or asin the pre- 
sent case of the class known as ayautuka 
(Mayne’s Hindu Law, Edition. 7, sections 
671,673. Dr. Bannerjee’s Hindu Law of 
Marriage and Stridhan, Edition 3, page 429. 
Golap Chandra Sarkar's Hindu Law, Edition 
4, pages 463, 464). The general principle 
in Bengal is that women can only inherit 
under some express text (Mayne, section 
517), and no authority has been produced 
before us to support the plaintiff. Her 
claim by inheritance, therefore, fails. The 
defendants are in possession, and it is 
necessary for us to consider whether they 
are or are not the true heirs to any stridhan 
left by Rukmini. 

The plaintiff must then fall back on 
the alternative title suggested in the 
pleadings. If the properties were Ruk- 
mini's síridhan purchased by her during 
her widowhood, she had power to dispose 
of them as she pleased. If she sold 
or gave them to Gourmani under the instru- 
ment of the 4th March 1853, they became 
Gourmani’s stridhan, and irrespective of the 
alleged gift under the instrument of the 6th 
July 1898, the plaintiff, (Gopal being dead) 
would be Gourmani's heir and entitled, at any 
rate, to present possession. The basis of the 
claim is the earlier of the two instruments. 

(3) 5 C. 222. 

(4) 17 C. 911. 

(5) 19 M. 107; 6 M. L. J. 

(6) 19 M. 110; 6 M. L. J. 4 


] 
(7) 801. A. 202at p. 207; 5 Bom. L, R. 828; 25 A. 
468; 13 M. L. J. 330; 7 C. W. N. 831. 


(8) 30 I. A. 209; 25 A. 476; 7 C, W. N. 840; 18 M. L. 
J. 336; 5 Bom, L. HR. 883. 
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There can be no doubt that the later instru- 
ment was, in fact, executed by Gourmani, but 
‘that instrument does not mention the earlier 
instrument, The properties are said to have 
been acquired by Gourmani by gift from her 
mother. The recital is: — “I, according to the 
gift made by my mother, have been 
owner and malik in possession absolutely en- 
titled to all the properties specified in the 
Schedule by right of gift and by right 
of possession adverse to others in these 
two-fold rights for more than twelve years, 
so that T am the sole absolute owner of the 
properties specified in the schedule, and 
there is no other dispute with respect 
thereto". Now that was written post tem 
motam, after Gourmani had quarrelled with 
Lakshan and had removed to her daughter's 
house, © and if, as is now alleged, the 
instrument of the 4th March 1853, was in 
existence at the time and in Gourmani’s 
possession, it is extraordinary that no 
express reference was made toa document of 
such vitalimportance. But there is more. 
We bave Gourmani’s oral account of the mode 
in which she acquired the properties. The 
follo wing questions and answers will be 
found in her deposition of the 9th June 
1899 (above referred to):— 

"Q.— How did you get the lands which you 
had? i 
" 4, —All members of my father's family 
died: my mother gave me, before her death. 
(This answer is given to the question. Did 
your mother give you before or at the time 
of her death?) 

"Q.—Why did your mother give you? 

"A.—There were no other friends and 
relatives: hence she gave me about a ‘year 
before her death. I ate what belonged to 
my mother; what could I give to my 
mother? 

“Q.—Did your mother execute: any 
conveyance in writing or give you orally ia 
the presence of five persons? 

"A.—My mother said of her own accord, 
that I have none else, 1 make a gift to you. 
No one else was then present. I had then no 
money in my hand,........l did not get any 
paper from my mother”. 

It is perhaps immaterial that a transaction 
which is in form a sale for an inadequate 
consideration, should be described as a gift, 
but it is difficult to suppose that, when 
Gourmani made the statements quotéd she 
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had any knowledge at all of the instrument 

of the 4th March 1853, and if her mother 

really executed the conveyance and made it 

over to her, she could hardly have forgotten 

the fact, though, no doubt, she is described by 

the Commissioner who examined her as 
"very old and bed ridden”, 

When she was further exumied on the 14th 
June 1899, she gavə an altogether different 
account and no explanation of this is 
suggested beyond the faob that she was ill on 
the previous occasion. She said:— 

"My mother gave me everything by 
executing a conveyance. I paid Rs. 260 to 
my mother, when she executed the convey- 
ance. I had nothing with me. I brought 
that Rs. 200 by pledging the ornaments of 
my body. I have paid up that Rs. 200 from 
the rents of the bailding in the Chalo”. 

The plaintiff herself was twice examined 
in 1899 in connection with her application 
for leave to sue in forma pauperis. 


There is more than a trace ofthe same 
confusion in her deposition, On the 15th 
April 1899, she said:——Those properties 
had been given to my mother by her mother. 
[ don’t know whether these were given by 
Danpatra". On the Sth August following, 
she said: — "The said properties had been 
conveyed to my mother by her mother by 
executinga robala”, In her evidence in the 
present suit, the plaintiff stated that she had 
heard that the conveyance was made when 
Rokmini went to Brindavan, on which 
oceasion she took Rs. 200 from Gourmani. 
Gourmani herself said nothing about this 
alleged visit to Benares, 


Such evidence as that to which we have ad- 
verbedis enough tothrow suspicion on any doca- 
ment. The instrument before us, moreover, is 
unregistered. Rukmini lived for a number of 
years after the date it bears, and no substan- 
tial reason is shown why she should 
deprive herself of the whole of her property 


in favour of her daughter. No change 
appears to have taken place in the 
possession. The application for leave to sue 


.in forma pauperis has not been produced or, at 


any rate, has not been included in the paper- 
book. We inquired of the learned Pleader 
for the plaintiff whether the instrument was 
attached to the application, but he was 
unable to give us any information on 
the point. 
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It was urged for the plaintiff thatif the 
instrament was forged after the 9th June 
1899, some date later than the 4th March 
1853, would have been selected. As the 
Subordinate Judge says, the defendants 
suggest that the year 1853 was chosen 
because the plaintiff or Gourmani or their 
advisers happened to have unused stamp or 
stamped paper purchased in that year. We 
need only say that that js a possible -expla- 
nation and add that the evidence fails to 
satisfy us, as it failed to satisfy the Subordi- 
nate Judge, that theinstrument is genuine. 

On the grounds indicated, this appeal must 
be dismissed with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Sroonp Civin Arrear No, 2101 or 1912, 

November 21, 1913. 

Present:—-Mr. Justice Ayling and 

Mr. Justice Oldfield. 

DAKKATA THOTAPALLL BRING MINOR 
BY MOTHER AND GUARDIAN DAK KATA 
AMMANNA AND orgggaS— DEFENDANTS— 
APPELLANTS 
VETSUS 


SASANAPURI DALI SETHI AND OTHERS— 


PLAINTIFFS— RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 58— Mort- 
gage — Construction of document —" Tanakha"— Property 
aspecific— My jiroyati and inam land which I own in 
the village of my residence” —Requirements of section 58 
—When property localizable on the date of enforcement 
of morigage. 

The phrase “tanakka”, commonly used in the 
Ganjam District, always means a mortgage, and in 
that District, ib is used in no other sense. 

So where that term has twice been used in the 
operative portion of a document,a mortgage is in- 
tended to be created by the parties. 

Kamayya v. Yerakola, 19 Ind. Cas. 221; (1913) M. 
W. N. 335; 18 M. L. T. 327; 24 M. L. J. 479, dissented 
from. 

Where a mortgagor stated ina document: “My 
jiroyati and inam lands which I own ab the village of 
my residence (described at the beginning of the docu. 
ment as Bramma Tarla of Tarla Taluq)’, and where 
no difficulty was experienced in identifying the lands 
on the date of enforcement: 

Held, that the property was sufficiertly “specific” 
within the meaning of section 53 of the Transfer of 
Property Áot, to create a mortgage interest in it. 

Tyson v. Kelcey, (1899) 2 Ch. D. 580; 68 L. J. Oh. 


742. 81 L. T. 354; 48 W. R. 59; Chinn» Pillai v. Kali- > 


muthu Chetti, 9 Ind. Cas. 596; 35 M. 47; (1911) M. W. 
N. 238; 9 M. L. T. 339; 21 M, L. J. 246, followed. 


Second appeal against the decree of the 
District Court of Ganjam at Berhampore, 
in Appeal Suit No. 82 of 1912, preferred 
against that of the District Munsif of 
Sompeta, in Original Suit No. 553 of 1910. 

Mr. P. Nogabhushanam, for the Appel- 
lanta. 

Mr. V. Ramesam, fox the Respondents. 
i JUDGMENT. 


ÅYLING, J.— This appeal turns entirely 
on the question whether the document, 
Exhibit A., operates to create a valid simple 
mortgage of the lands referred to therein. The 
Vakil for the appellants has argued at great 
length that it creates, nota mortgage, but 
merely a charge:in which case the suit 
would admittedly be time-barred. 

That Exhibit A was intended by the 
parties to create a simple mortgage, I feel 
no doubt whatever. The word * tanakha’ 
which is twice used in the operative portion 
of the document is to my mind conclusive. 
The learned District Judge says:—- The word 
' danakha ’ is always used to denote a mort- 
gage." This opinion of the meaning locally 
attached to a phrase, formed, by the District 
Judge after hearing the point discussed in 
Court and with every opportunity of coming 
to a correct conclusion appears to me entitled 
to the greatest weight. In Browne's Telugu 
Dictionary the only msanings giveu to the 
word " ianukha " are (1) a mortgage, (2) an 
assignment of land revenue, the latter 
meaning being obviously inapplicable in the 
present case. My own experience of the 
Ganjam District leads mo to precisely the same 
conclusion as the District Judge. “ Tauakha." 
is & phrase commonly used and perfectly well 
understood by the people of the Ganjam 
District as meaning a mortgage and in no 
other sense. 


Unless there is something in the document 
incompatible with sucu a meaning, there 
is to my mind, no room for argument. I see 
nothing of the sort. It is pointed out that 
the document recites a mortgage of the 
executant’s dtroyr:ét and nam lands in his 


“ village “and all my property moveable and 


immoveable. " These last words I take to 
bs nothing more than a sounding phrase 
loosely used, anti throwa in by the drafter 
of the document to give ita legal air. This 
sor of thing is by no means uncommon 
where documents are prepared amoag simple: 
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country people : and it seems to me ib woald 
be a great mistake to draw from the phrase 
an inferenca neutralising the perfectly definite 
word already referred to. 

Our attention was invited to the case of Ka- 
mayya v. Yerakola alias Penta Kristniyya (1) 
in which a somewhat similardocument contain- 
ing the same word “tanikka” 
cient £o create either a charge or a {mortgage. 

With great respect tothe learned Judge 
who diaposed of that case, I consider that 
a much more definite and precise meaning 
` should be given to the word “ tanakha” 
than they were prepared to ascribe toit: and 
in the matter cf construction of a particular 
document which must, in every case, be 
decided on its merits, I do not think their 
expression of opinion binds us in the present 
case, 


It is next argued that, although the 
parties may bave meant the document to 
create a mortgage, it will not be effective to 
that end, as the lands are not specified so as 
to satisfy the requirements of section 58 of 
. the Transfer of Property Act. This objec- 
tion.also seems to me untenable. Numerous 
cases can be quoted in which particular 


documents have been held to be inoperative. 


in consequence of ambiguity, or operative in 
spite of lack of exact specifieation. It is 


nob very eiisy or very safe to - argue from’ 


one case to another. The lands to which a 
document applies may be indicated in different 
ways: but so long as the indication is suffi. 
ciently precise to enable them to be determined 
even though after a lapse of time, the pro- 
cess may be one of some difficulty, it seems to 
me the requirements of the section should be 
held to be satisfied. Ishall only quote the 
words of Kekewich, J., in Tyson v. Kelcey 
(2).—' ' Tf it is possible to discover its mean. 
ing by construction, and to ascertain when 
the time for enforcement comes to what pro- 
perty the charge attaches, it cannot be 
said that it ought not to be enforced because 
it is too vague, or even because there 
might have-been a difficulty in ascertaining 
the property at the time of the creation of 
the charge. ”’ 


These words, though pronounced in an 


(1) 19 Ind. Cas. 221; - (1913) M. W. N. 335; 18 M. 
L. T. 327; 24 M. L. J. 479. 

(2) (1899) 2 Ch. 530; 68 L. J. Ch. 742; 81 L.'I, 354; 
48 W. R. 59. 


was held insuf&- - 


“be done with ease and 


English Court, appear to me to be equally 
applicable in construing section 58 of the 
Transfer of Property Actand to furnish the 
best practicable test for dealing with a docu- 
ment like Exhibit A. 


Here the mortgagor mortgages: “ My 
jiroyat and znam lands which I own at the 
village of my residence” (described at 
the beginning of the document as Bramma 
Tarla of Tarla Taluq.) Why should it 
be assumed in the absence of evidence 
that these lands cannot be determined ? 
No attempt has been made to show 
that any difficulty is actually experienced in 
locating the lands referred to : and, for any- 
thing that appears to the contrary, it may 
certainty. In my 
opinion it would be construing section 58 
of the Transfer of Property Act much too 
narrowly to. hold Exhibit A to be inopera- 
tive on this ground. 


I would dismiss the appeal with costs. 


OrrriELD, J.—I refer first to the conten- 
tion that Exhibit A is not a mortgage, 
because it does not, as section 58 of the 
Trausfer of Property Act requires, deal with 
specific property. Reference to authorities 
affords little guidance, because the majority 
proceed on no stated principle and the words 
under construction in them are not identi- 
cal with those of Exhibit A. Some, in which 
the description both of the property dealt with 
and the method of dealing with it was very 
general such as Kamayya v. Yerakola (1) and 
Tyson v. Keleey (2) cited in it, were decided 
on the ground that only such a general 
obligation, as that by which every bond 
binds the debtor’s property, was provided 
for. But in the present oase the method 
of dealing provided for is, I shall agree with 
my learned colleague, of a more special cha- 
racter. As to the description of property, 
there seems to be no more involved in the 
requirement that it shall be specific than 
thatit shall be ascertainable or shall be bound 
only so far as itis ascertainable when the 
time comes for the enforcement of the 
mortgage. There is English authority 
for that view ; and 1b is, I think, involved in 
the enforcement of mortgages of a share of 
family property to be ascertained by parti- 
tion, which is common in this Presidency 
and of. which Ohinnu Pillai v. Kalimuthy 
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Ohettt (8) is a recent instance. With these 
observations I agree with the decision of my 
learned colleague on this point. 

As regards the defendants’ second con- 
tention that the language of Hxhibit A 
creates only a charge, not a mortgage, [ 
concur in attaching importance to the inter- 
pretation of the expression “tanakka ” by the 
learned District Judge and to the probabi- 
lity that the intention was to create a 
mortgage aud not the ill-defined and unusual 
relation constituted by a charge. It is, more- 
over, important (1) that Exhibit A contains 
an undertaking not to alienate, which there 
is no reason for treating as not intended 
to be effective as regards the immoveable pro- 
perty and (2) that this undertaking runs “L 
shall not effect ‘tanakha’ or sale." The im- 
plication being that every sort of alienation 
was in question, aud there being no reason 
for supposing that, whilst the power to 
charge and sell was forgone, the power to 
alienate intermediate rights was retained, 
this use of the word ‘tanakha’ affords strong 
support to the view that here and, therefore, 
elsewhere in the document it should be inter- 
preted as meaning mortgage.” 

In these circumstances I concur in dismiss- 
ing the appeal with costs. 

Tes Court.—-The appeal is dismissed with 
costs. 

The memorandum of objections as regards 
the award of subsequent interest at contract 
‘rate to date fixed for payment (which we fix 
at three months from this date) and 6 per cent, 
thereafter is allowed with costs. 


Appeal dismissed. 
(8) 9 Ind. Cas. 596; 35 M. 47; (1911) 1 M. W.N. 
238; 9 M. L. T. 389; 21 M. L. J. 246, 





PUNJAB CHIBF COURT. 
First Orviz Arrea No. 920 or 1911. 
January 8, 1914. 

Present: —Mr. Justice Johnstone and 
Mr. Justice Chevis. 

Tug FIRM or MURLI MAL-DAYAL 
CHAND vagovag NIHAL CHAND 
—PLAINTIEF —À PPELLANT 
versus 
LAOHHMAN AND GTHERS— DEFENDANT2— 
RESPONDENTS, 


Civil Procedure Code (Act V of 1908), Appendia D., 


Form 21,0. XXVI, rr. 12, 16—Preliminary decree— 
— Commissioner to be formally appointed —Receiver or 
Commissioner—Conduct of parties—Estoppel as to 


powers of the person appointed —Objections to report of 
Commissioner — His examination, | 

In a suit for dissolution of partnership and accounts 
the Court passed an order giving a preliminary dec. 
ree for dissolution and fixing the shares of the 
partners. No formal decree, however, was drawn up, 
but on the same day an order was passed directing 
inter alia that S. be appointed Recéiver and that a 
copy of the decree should be sent to him, and 
he was instructed to submit a ‘report’: 

Held, that the Court should have passed a formal 
preliminary decree in Form 21, Appendix D, Civil 
Procedure Code, and if it wanted S.to do any more 
than act asa Receiver, if should have recorded an 
order to that effect. 

But where the conduct of the parties, and the 
action of, and expressions used by them and by the 
Court, made it clear that all parlies accepted S. asa 
Commissioner to examine accounts, neither party 
in view of section 99, Civil Procedure Code, could 
be allowed in the Ohief Court to go back upon this. 

Where objections are filed to the report of a Com- 
missioner, the objectors should be allowed to examine 
the Commissioner upon his report, and to substantiate 
by evidence their objections. . 


First appeal from the decree of the Ad- 
ditional District Judge, Lahore, dated the 
20th May 1911, decreeing the claim subject 
to a modification as to Receiver’s emoluments. 

Lala Lajpat Rat and Diwan Mehr Ohand, 
for the Appellant. ' 

The Hon'ble Mr. Shadi Lal, R. B., and Lala 
Dhanpat Raz, for the Respondents. 

ORDER.—On 14th May 1910 plaintiffs 
sued for dissolution: of partnership and ac- 
counts. Defendants agreed, and there is 


_also no dispute regarding shares, which are 


as stated in the plaint. Therefore on 17th 
June 1910 the Court passed an order-—page32 
paper book— giving & preliminary deeree for 
dissolution and confirming the said shares. 
No formal decree seems to have been drawn 
up; but on the same day— page 33 —an order 
was passed directing inter alia that Lala 
Salig Ram be appointed Receiver and that a 
copy of the decree sheet should be sent to him, 
and he was instructed to submit a “report” on 
July Ist. Three dayslater the parties presented 
a joint application (pages 33,94) tendering Lala 
Salig Ram’sfeeandinthis petition they describ- 

ed him as a local Commissioner to "examine 
the accounts relating to tbe firm of partner- 
ship business.” That gentleman declined to act, 
whereupon— page 34—on 7th July 1910 the 
Court appointed Lala SukhDayal Receiver and 
directed him to "report!" on lst August 1910. 
On 2nd August 1910, the plaintiff firm put 
in an application in which it is said that Lala 
Sukh Dayal had been appointed ' local Com- 
missioner” aud it is prayed that a Receiver” 
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be appointed to prepare a list of the goods and 
lock up the shop. In a further applicatioa 
(page 37) of 9th August 1910 by a plaintiff, 
Nihal Chand, Lala Sukh Dayal is termed local 
Commissioner;’ and from the subsequent 
orders of the Court it is clear that that 
gentleman was viewed by the Court both as 


. Receiver and as local Commissioner or Oom- 
On 


missioner for examination of accounts. 
23rd February 1911 he submitted a report— 
pages 54.62—after examining accounts and 
taking à quantity of oral evidence. On 21st 
March 1911 the plaintiff firm filed objections 
to the report, which may be summarised 
thus: — 


(a) “Local Commissioner” did not properly 
weigh the evidence, did not give fall oppor- 
tunity for further evidence and did not record 
“full evidence" for the plaintiffs. 

(b) He failed to understand entries and 
ihe absenee of certain entries, and erred in 
taking as genuine certain forged entries. 

(c) The Court should take down full evi- 
dence concerning plaintiff's objections against 
the report and should give its finding on 
each point. 


On 5th April 1911 the plaintiff firm put in 
further objections, in which for the first time 


it was urged that Lala Sukh Dayal was- 


merely a Receiver and so all his proceedings 
regarding disputed items were ultra vires. 
It was also contended that he had no power 
"to criticise the mutual relations of the 
parties concerning dealings or accounts or 
to make inquiry with regard thereto or to 
give his opinion regarding the correctness of 
account books or items or admissibility of 
particular items.” It was added that the 
misunderstanding of the parties as to his 
powers could not validate his proceedings. 


The same day the Court ordered the sum- 
moning of Lala Sukh Dayal with a view to 
making "inquiry from him in the presence 
of the parties.’ He was summoned for 7th 
April 1911 and appeared; but no examination 
of him was recorded and he was merely told 
to file “copies of the ledger by to-morrow.” 
This was done; andon 4th May 1911 the 
plaintiff firm puf in a third set of objections, 
dealing with details in the accounts and re- 
port. 


:Oa 20th May 1911 the Court relying on 
Grist Ohunder Lahiri v. Soshi Shikhareswor 


. the basis of the Court's decree. 


Roy. (1) and Kishen Shah v. Gurmokh 
(2), ruled that the plaintiff firm could 
not be allowed any further opportunity to 
produce evidence, and then proceeded to 
judgment, passing a decree in terms of the 
aforesaid "report." 

The plaintiff firm then instituted the 
present appeal and the first three defendants- 
respondents filed cross-objections regarding 
costs. 

We have first to decide what Lala Sukh 
Dayal in the eye of the law was, and whether 
his proceedings were ultra vires. Now, it 
cannot be denied that the lower Court show- 
ed some carelessness in ifs appointment of 
Lala Sukh Dayal. It should have passed a 
formal preliminary decree in Form 21, Ap- 
pendix D, Civil Procedure Code; and if it 
wanted him to do any more than act as a 
Reeéiver under Order I, rule 1, Civil Proce. 
dure Code, it should have recorded an order 
to that effect. It never formally appointed 
him a Commissioner to examine accounts. It 
evidently intended him to act as such; but it 
should have passed a formal order and thug 
have expressly invested him with the powers 
of a Commissioner under Order XXVI, rule 
12, and Order XXVI, rule 16. Nevertheless 
it seems tous thatit is impossible at this 
síage to hold that Lala Sukh Dayal's pro- 
ceedings are a nullity, and that his record of 
evidence and his report are inadmissible as 
The detail 
given above of the conduct of the parties, 
and the action of and expressions used by 
them and by the Court make it clear to us 
that all parties accepted him asa Commis- 
sioner to examine accounts; and, in view of 
section 99, Civil Procedure Code, neither 
party can now go back upon this. Objection 
of this sort by the plaintiff firm seems to us 
peculiarly inadmissible seeing that in their 
first set of objections in the lower Court they 
not only did not protest against Lala Sukh 
Dayal’s taking evidence but actually said 
they wanted him to take more. Arguments as 
to the exact powers of a Receiver and argu. 
ments based on such authorities as those 


noted in the foot-note* which Mr. Lajpat Rai 
(1) 27 C. 951; 27 I. A. 110; 4 C, W. N, 631. 
(2) 40 P. R. 1870. 


—— 


* Shitowa v. Bhimappa, 24 B. 43; 1 Bom, L. R. 
R. 493, Oottum Singh v. Ram Suran Lall, 28 W.R. 
287, Shadhoo Singh v. Ramanoograha, 9 W. R, 83 
and Sangili v. Mookon, 16 M. 850; 3 M. L. J. 137. 
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has pressed upon us, are wholly out of place. 


It seems to us that Lala Sukh Dayal was 
both Recsiver and Commissioner to examine 
accounts and we are unable to see that it has 
been shown that he exceeded his powers in 
taking evidence or in making his report. 

But some of the further objections taken 
by the plaintiff firm seem to us well-founded. 
We allude to the objections that the Com- 
missioner sbould have been examined in 
Court upon his report, and thatthe plaintiff 
firm should bave been allowed to substantiate 
by evidence their objection that the Com- 
missioner did not fully record the evidence 
of their witnesses. This seems to us almost 
self-evident: one has only to peruse the ob- 
jections of 21st March and of 4th May 1911 
to see that it was eminently desirable and 
only fair to the objectors, to allow them to 
examine the Commissioner aud to call evi- 
dence to prove the alleged imperfect record- 
ing of evidence. At the same time we cannot 
allow that the plaintiff firm is entitled to 
call further witnesses on the merits for they 
expressly intimated to the Commissioner 
that they wished to call no farther wit- 
nesses. 

Thus we are reluctantly compelled to 
order a remand. The lower Court should 
call the Commissioner in presence of the 
parties and should let both parties examine 
him as to his recording of evidence and as 
to his findings on the items of account. It 
should then allow the plaintiff firm to call 
evidence to prove the allegation that the 
Commissioner did not fully record the evi- 
dence given by their witnesses, and should 
allow respondents to cross-examine and to 
call rebutting evidence. Then, if that Court 
thinks the plaintiff firm has made out its 
ease in regard to the imperfect record of 
evidence tendered, it should re call all the 
witnesses the plaintiff firm placed before the 
Commissioner and should allow the plaintiff 
frm to examine them on matters not recorded 
by the Commissioner, permitting the re- 
spondents, of course, to cross-examine. The 
net result, in the form of a report, should be 
submitted within three months from this 
date. The registrar will fix dates for filing 
of objections to the report and for hearing. 


Case remanded. 
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PUNJAB CHIEF COURT. 
Seconp Orvis ÀPpegAL No. 66 or 1912. 
January 19, 1914. 
Present: —Mr. Justice Johnstone and 
Mr. Justice Chevis. 
JOTI PERSHAD—Derennant— 
APPELLANT 
versus 
HAKIM AULI—Ptaintire AND OTHERS—Pro 
forma DEFENDANTS—- RESPONDENTS. 

Limitation Act (1X of 1908), Seh. I Art. 120 — Contract 
Act (IX of 1872), s. 16— Redemption swit—lnterest — 
Limitation to sia years not warranted by law— Agreement 
to pay interest—Not to be interfered with by Courts— 
Unless undue influence pleaded and proved or pleaded 
and presumed. 

In a redemption suit based upon a mortgage-deed 
which provided that there could be no redemption 
until all principal and interest had been paid,’ the 
defendant mortgagee is entitled to interest up to the 
date of redemption and his claim for interest as 
defendant cannot be limited to the period beyond 
which he could not have been given interest in 
case he had come forward as plaintiff. 

In & suit upon à contract expressly providing for 
the payment of interest, the Court may interfere with 
the contract and reduce interest only if the exercise 
of undue influence is both pleaded and positively 
proved, or if it is pleaded and the circumstances are 
such that under section 16, Contract Act, undue in- 
fluence should be presumed. 


Second appeal from the decree of the 
Divisional Judge, Ambala Division, dated 
the 5th December 1911, modifying that of 
the Subordinate Judge, Ambala, dated the 
27th June 1911, decreeing claim. 

Lala Lajpat Rat, and Mr. Gokal Uhand 
Narang, for the Appellant. 

Mr. Badruddin | Kureshi, Re» 
spondents. 

JUDGMENT.—The facts and pleadings 
fully appear inthe judgments of the lower 
Courts and need not be repeated here, 
The first Court allowed plaintiff to redeem 
the land, which is burdened respectively by 
the two several mortgages for Rs. 150 with- 
out interest but with possession and for 
Rs. 156 with interest at 25 per cent per 
annum, ona payment of Rs. 896 with costs. 
The rate of interest was reduced by that 
Court by i. The lower Appellate Court 
was even more lenient tothe plaintiff. It 


for the 


‘dismissed the mortgagee’s cross-objections 


for the full claim on the footing of the mort- 
gage (Rs, 1,286 in all), declared Rs. 25 
per cent. an absurd rate, allowed a lower 
rate of interest for six years only, calculated 
this at Rs. 114 which sum it added to the 
Rs. 506 stated in the decree of LOth February 
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1891 as the mortgage-burden then, and 
thus decreed redemption for Rs. 620 directing 
further that, if the money was paid in the 
next Jeth the parties should pay their own 
costs; on default plaintiff to pay all 
costs and also to pay further interest on 
Rs. 156 at Rs. 6 per cent. per annum. 

Mr. Lajpat Rai for the mortgagee-defend- 
ant has had no difficulty in showing that 
the lower Appellate Court's way of looking 
at the questions involved in this case is 
hardly correct. In the first place Kamra 
v. Bishambar Das (1), and many other rulings 
show that the limitation of interast payable 
to six years is quite unwarranted by any law. 
This is so clear on the authorities that we 
need not reason the matter out again. Ib is 
to be noted that the second deed (for 
Rs. 156) of 1879 expressly endorses the 
` conditions of the previous deed (of 1877, 
for Rs. 150) and says there ean be no 
redemption until all principal and interest 
on both deeds have been paid. This dis- 
poses of Mr. Kureshi’s contention that his 
client should have been allowed to redeem 
the first mortgage as prayed in his plaint 
. regardless of the second mortgage, taking by 
his redemption possession of the land and 
it also shows that the Fall Bench ruling 
aforesaid is directly in point as to the 
matter of limitation of period for which 
interest should be charged. 

Then we can find no warrant ia the plead- 
ings or iu the law for reducing interest. 
We entirely repel Mr. Kureshi's suggestion 
that the Court had power at discretion to 
reduce interest which it thought excessive. 
As we read the law it lays down that in 
such a case as the present the Court may 
interfere with the contract and reduce 
interest only if the exercise of undue 
influence is’ both pleaded and positively 
proved orif itis pleaded and the circum- 
stances are such that under section 13, Con- 
tract Act, undue influence should be presumed. 
Now, in the present case, undue infleence was 
never pleaded by plaintiff at all. In his 
plaint, of course, he could not plead it as 
he did not even , mention the second morh- 
gage deed; but when he was brought face to 
face with that deed upon mortgagee’s pleas, 
he merely said he was not aware of its exist- 
ence and did not go on to plead that its 


conditions were obtained other wise than by 
(1) 147 P. R. 1890 (F. R.). 
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free consent. For this reason no issue 
was framed as to free consent and itis too 
late for plaintiff to ask usto inqaire into 
the matter now. We are unable to ses that 
we should presume undue inflaence under 
section 16 aforesaid, and we cannot remand 
the case in order to let plaintiff attempt 
to prove it by actual evidence, 

Mr. Kureshi refers us to another ruling 
Bdulji and Oo. v. MeDanald (2), in which this 
Court refused to enhance tbe interest charge 
in a redemption case, though probably, 
more interest should have 
been allowed. But this is no guide for 
us here. That was a revision case and 
the Court was asked to exercise its ex- 
traordinary powers. This is an appeal and 
appellant is entitled to an adjudication. 

On 20th Jane 19129 plaintiff deposited 
Rs. 620 in Court and it has remained there 
ever since. We think some allowance should 


be made on this account; but as to costs we 


are unable to see how plaintiff is entitled 
to any indulgence. As a fair solution of 
the problems of the case we pass the 
foliowing order. As at lOsh Febraary 1891, 
Rs. 506 is to be deemed the sum dae. 
From that date to 20th June 1912 interest 
on Rs. 156 at Rs. Z5 per cent. per annum 
is to be added. Ifthe total thus arrived at 
including all costs, is made up by plaintiff 
within six months from the date of this 
decree, nd more interest will be charged; but 
if default in this is made then interest at 
Rs. 25 per cent. per annum on Rs. 156 will 
run from 20th June 1912 to date of re- 
demption. Plaintiff is to pay costs in all 
Courts on Rs. 1,286. 
Appeal accepted as above. 


Appeal accepted. 
(2) 56 P. R. 1901. 





OUDH JUDICIAL COMMISSIONER’ S 
COURT. 
Finsr Orin APPEAL No. 125 or 1912. 
September 10, 1913. 

Present: —Mr. Lindsay, J. C., and 
Mr. Sabonadiere, A, J. C. 
BISMILLAH BEGAM-~Deranpant— 
APPELLANT 
CETSUs 
SHAHR BANO BEGAM alas AGHA 
BEGAM —PraituTiFE — RESPONDENT. 


Muhammadan Law—Shia School —Dower, claim for, 
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whether consummation necessary —Consummation, proof 
of —Amownt of dower where consummation did not take 
place— Marriage contracted by sick man when void— 
Liabilities of deceased, effect of, on claim for dower. 

Under the Shia Law, a wife is entitled to dower on 
the death of her husband, whether consummation 
has taken place or not. 

Under the Shia Law, where the question of con- 
summation arises, if is necessary to give proof of 
coition, that is to say, of actual penetration. 

Where a man dies without having repudiated his 
marriage it would be inequitable to. deprive his wife 
of her full dower, even though consummation may not 
have taken place. 

Where a marriage is contracted by asick man, 
(mareez), who dies before consummation the marriage, 
is void and the wife has no claim to dower provided 
always that the canse of the husband's death is that 
particular illness (marz) which affected him at the 
time of marriage so as to make him a sick man and 
that the illness in question continued without inter- 
dc from the time of marriage till the time of 
death. 

in determining a claim of dower, the question of 
the other liabilities affecting the property of the 
deceased is wholly irrelevant. 

Appeal against the decreas of the District 
Judge, Sitapur, dated 3rd July 1912. 


Messrs. F. G. JD. Lincoln, Shahanshah 
Husain, Prag Narain and Brij Narain 
Ohakbast, for the Appellant. 


Messrs Nabi Ullah, Ohhatl Behari Lal, 
Ishwari Prasad and Muscffar Husain, for he 
Respondent. 


JUDGMENT.~This is a first appeal 
against a decree of the District Judge of Sitapur 
passed i in a suit for the recovery of a lakh and 
a quarter of rupees alleged to be due in respect 
of a dower-debt. The plaintiff, Musammat 
Shabr Bano Begam, is the widow of one Agha 
Kalbe Haidar Khan who died on the 8th 
May 1909. The marriage had taken place 
in August of the preceding year and it 
is not disputed that at the time of the 
marriage & dower-deed was executed by 
which the lady’s dower was fixed at the 
amount she has claimed in the present 
suit. The money is sought to be recover- 
ed from the estate left by the plaintiff's 
late husband, estate which the plaintiff 
has alleged to be worth twenty lakhs of 
rupees. ' The parties are Shias and as under 
the law wbich governs this sect of 
Muhammadans, the childless widow of a 
Shia is not entitled to take as heir any 
of the immoveable property belonging to 
her husband, the consequence in this 
particular case is that Agha Kalbe 
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Haidar's mother,  Musummnt Bismillah 
Begam, has succeeded by inheritance to 


al the immoveable property left by her 
son. she has got possession of her son's 
estate and accordingly she is the sole 
defendant in the ease. 

Bismillah Begam resisted tiis plaintiff's 
suit on various grounds both of law and 


fact which need not bə set out in detail l 


here. It is sufficient to say that it was 
pleaded that there had been no  consum- 
mation of the marriage, that Kalbe 
Haidar, ab the time when the marriage 
contract was entered into, was suffering 
from an illness which terminated in his 
death, that in consequence the marriage 
was null and void according to Shia 
tenets and the plaintiff -was entitled to no 
dower, It was also set’ up by way | 
of an alternative defence that if there 
was any right to dower it did not 
extend to the recovery of the large 
amount in suit and that in any eventthe 


sum which the plaintiff claimed was 
excessive having regard to the value of 
her deceased husband’s property. This 


last was a plea taken under the special 
provisions of the Ondh Laws Act (section 
5, Act XVIII of 1876) by which the 
Courts in Oudh are enabled notwith- 
standing the terms of the dower contract 
to reduce the amount stipulated for in cases 
where it is out of proportion ts the means 
of the husband. 

The lower Court decreed the claim in 
full. The learned Judge found that although 
consummation of the marriage had not 
been proved as a fact in accordance with 
the strict requirements of the Shia Law, 
the plaintiff was, notwithstanding, entitled 
under thatlaw to dower and, as regards 
the amount to be allowed he was of opinion 
that the estate lefi by Kalbe Haider 
although not of value attributed to it by 
the plaintiff, was nevertheless sufficient in 
extent to justify a decree for the recovery 
of the entire amount stipulated for at the 
time of the marriage. It is as well to 
mention here that it ‘has not been 
disputed in appeal that the plaintiff is^ a 
lady of high social rank in whose case 
a provision for dower to the extent of a 
lakh and a quarter of rupees would nob 
be extravagant. She comes of a good 
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family, her grandfather having been a 
Commissioned Officer in the Indian Army 
who rendered distinguished service and her 
father having been a member of theStatntory 
Civil Service in these Provinces. | 


To come now to the various grounds 
taken in appeal, here it will be convenient 
in the first instance to deal with the points of 
law raised and argued on behalf of the 
appellant, and in dealing with them we 
may assume the correctness of the finding 
of the Judge of the Court below that 
it has not been proved that consumma- 
tion of the marriage took place before the 
death of the plaintiff's husband. 


The first proposition advanced by the 
learned Counsel for the appellant is that in 
view of the finding just alluded to the 
plaintiff was not entitled to any dower at 
all. In other words it is contended that 
under the Shia Law there is no right 
to dower without consummation of the 
marriage. 

The argument is founded upon the fol- 
lowing passage at page 74 of Baillie’s Digest 
of Muhammadan Law (Imamia ):— 

“Ib is to be observed that by consumma- 
tion as a means of establishing a right to 
dower is to be understood actual coition either 
naturally or against nature and the right 
is by no means established by mere retire- 
ment," 


It is claimed on the strength of this 
dictum that consummation in the sense there 
described is an indispensable condition which 
must be satisfied before a right to dower 
can be enforced. We are satisfied that 
neither the passage just quoted nor the 
text upon which it is founded supports this 
doctrine. The author is speaking of con- 
summation as a means of establishing a 
right to dower. He does not mean to say, 
in our opinion, that consummation is the 
only means of establishing dower. In this 
connection we may refer to certain original 
authorities which were cited before us in 
argument, 


(1) Sharah-i-Luma, Book on. Nikah, page 
223:— “Dower in its entirety becomes the 
‘property of the wife on marriagé, The 
ownership is precarious (lit. “shaky”— 
mutzalzala) but becomes 
the happening of any one of four events— 


~ 
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(a) Dukhul, i.e., consummation; according 
l to all authorities; 
(b) Apostasy of the husband; 
(c) Death of the husband; 
(d) Death of the wife." 
(2) Kashaf-ul-Lisam, Book on N?kah, page 
80; —"Verily full dower becomes confirmed (1) 


‘by coition or (2) by the death of one of the 


spouses............1n the matter of confirmation 
of the full dower there is no differenco 
whether it isthe husband or wife who dies 
before consummation,” 

(3) Tahrir-ul-Ahkam, Book on Nikah, 
page 422: — When the husband dies prior 
to the consummation the wife becomes 
entitled to her dower in its entirety." 

The rale is laid down in the same way 
in the English commentaries on Muhammadan 
Law. Thus in Shama Charan Sircar’s 
Lectures on Muhammadan Law (Tagore Law 
Lectures of 1874) at page 381 we have the 
following note which is a translation from 
a passage in the Tahrir-ul-Abkam. 

"In the case of dower being named or 
specified the woman becomes the owner 
thereof merely upon the contract being enter- 
ed into, her ownership of the whole not being 
dependent upon consummation.” 

Again in Amir Ali’s Muhammadan Law, 
Vol. II, (3rd Edition) the rule is thus laid 
down at page 485: — 

“According to the Shia and the Shafei 
doctrines the wife's right to the entirety of 
the dower vests in her only when the 
marriage has been consummated or when 
either she or her husband has died before cone 
summation and during the subsistence of the 
contract," 


These various passages appear to us to 
dispose of the argument that there can be 
no claim to dower without proof of consumma- 
tion. On the contrary, they seem to us to 
show that the death of the husband confirms 
the right to dower whether the consummation 
has taken -place or not. Consummation is 
only one of several ways of establishing the 
right to dower and the proper interpretation 
to be put on the passage cited from Baillie is 
that if is nothing more than a definition of 
what constitutes consummation under the 
Shia Law. The definition is intended to 
emphasize the difference between the Shia 
and Hanafi doctrines. According to the 
Hanafi School the rule is that the physical 
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act of consummation is presumed from what 
is called a “valid retirement,” of the spouses. 
Where consummation has to be proved all 
that it is necessary to show is thatthe 
married couple retired together in circum- 
stances indicating the absence of any obstacle 
to connubial intercourse. The Shia rule is 


stricter and in cases where the question of: 


consummation arises, whether in connection 
with claims for dower or otherwise, it is 
necessary to give proof of coiticn, that is to 
say, of actual penetration. The wording of 
the original text upon which the passage from 
Baillie is founded makes this clear. 

"'The consummation (dukhul) which carries 
with it a right to dower is ecoition (wati) 
either natural or against the order of nature, 
a coition which renders ablution necessary,” 


The next proposition advanced on behalf 
of the appellant is that even if proof of 
consummation is not essential in order to 
entitle a wife to dower she cannot in any case 
get more than half dower if her husband dies 
before consummation. There is abundance 
of autbority to show that this rule holds 
good in cases where there has been a divorce 
before consummation. The question is whe- 
ther the same rule applies where the 
marriage contract is dissolved not by 
the act of the husband but by his 
death. The appellant’s learned Counsel hag 
acknowledged that hecannot refer to any 
passage in the English commentaries which 


would support this contention bat he claims | 


that there is ‘authority for his argument to 
be found in some of the commentaries of the 
Shia lawyers. He relies in particular on a 
passage in Riaz ul-Masail, Volume II, Book 
on Marriage, (Persian Edition) at page 146 
and certainly if this passage be considered 
by itself there is sume confirmation of the 
proposition for which he is contending. 
But forthe respondent reliance is placed 
upon another portion of the text which im- 
mediately precedes this passage and it is 
argued that the true meaning can only be 
extracted by reading both passages together. 
We have considered these portions of: the 
text carefully and have had them explained 
to us. Weinterpret them in the following 


. way:i— 

The -commentator begins by enunciating 
the law to be that the wife becomes owner 
of the full dower on marriage—-that ib may 
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be reduced by half in the case of the 
divorce (talag)—but becomes established 
in its entirety by the happeuing of any one 
of four events, one of which is the death of 
the husband. l 

He describes this view of the law as 
one concerning which thereis a consensus 
of opinion and for which there is authority 
both in scripture and Sunnat referring to 
the text:— 


"And make over to your women their. 
dowers." He cites a tradition referred to as 
sahih which lays down that when a man 
dies without having consummated the marri- 
age but having fixed dower for his wife she 
is entitled to receive the dower so fixed 
and also to inherit. A second similar tradi- 
tion is cited and the commentator then goas 
on to explain that the view which he has 
expressed isin conflict with that laid down 
in the '"Maqua," namely, that the death of 
the husband operates in the same way as 
falaq (divorce)—a view which he says ia 
also to be found in Kafi and Fakih. This 
contrary opinion is next discussed by the 
commentator. He admits that it has been 
entertained by some of. the more modern 
authorities who declare that there is a report 
or rumour (shuhrat) that such an opinion 
was held even among the ancients. He 
concedes that tbe doctrine is not without 
supports and mentions several traditions in 
this sense which declare that the wife can 
only get half dower. He sums up the dis- 
cussion by saying that this more modern 
doctrine is not without weight inasmuch as 
there are precédents for its acceptance, 
At the same time he points out that ib rests 
merely upon report (shuhrat) and that it 
conflicts with the view of the old school. 
We gather, therefore, that the learned com- 
mentator expresses a preference for the 
older view and condemns the later opinion on 
the ground that it narrows the scope of the 
original traditions by assuming- that in them 
the expression dower” may be treated as the 
equivalent of half dower. 

At best it may be said that the question 
is & doubtful one and this being so we think 
it is open to us to accept the more equitable 
doctrine which secures to the wife a right- 
to dower in full. Where a man dies with- 
out having repudiated the marriage contract, 
ib seems reasonable to assume that he 


. of malarial fever 


~ 
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had beer living -on terms of conjugal 
affection with his wife and that he had 
no desire to deprive her of the fall measare 
of the rights acorning to her under the 
nuptial contract. 

We come now to the third point of law 
raised on behalf of the appellant, namely, 
that the marriage was entirely void and 
that, in consequence, ihe plaintiff is entitled 
to no dower at all. This legal result is 
said to have ensued from two facts, namely, 
that Kalbe Haidar was a sick man at the 
time he entered into the marriage contract 
and .that he died withont having effected 
consummation. This question has been dealt 
with in the fourth, fifth and sixth issues 
raised in the Court below. 


We may notice at this stage the facts 
which were alleged by the defence in sup- 
port ofthis case. In the 22nd paragraph 
of the written statement it was stated that 
since the year 1906, Kalbe Haidar had been 
suffering from consumption and diseases 
of the chest and that from that year 
onwards he had been affected by various 
linesses. In the 24th paragraph the 
allegation was that he had a severe attack 
in the beginning of 
August 1908, the effects of which were 
still apparent atthe time of the marriage 
ceremony. In paragraph 25 itis said that 
there was no break in the continuity of this 
illness up till the time of Kalbe Haidar'a 
death and that he diad of “shis -very 
dissass" (usi alalat) which wa taka t» 
mean the disease specifisd in the presading 
paragraph, namely, malarial fever. And 
in paragraph 26 it is claimel that a3 
the marriage took place in the eosars3 of 
" death illness’ (marz-ul-maut) and a3 thera 
was no ‘valid retirement,” the marriage 
was void ab initio. We procasd now to 
consider the law on the point as laid down 
in: various authorities and we begin with 
what is said on the'subject in Amir Ali's 
Muhammadan Law (Volume If, 3rd Edition 
at page 398): — 

“A marriage contracsed by a person in 
extremis or by one suffering from a diseass 
in which there is imminent danger of 
death is invalid. If the disease, however, 
be such that the person recovers from it and 
consummates the marriage the invalidity is 
removed.” 
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This statement of the law is supported by 
references to two works of authority on Shia 
Law, Sharaya and the Jama-ush-Shittat. 
According to the former ' a marriage con- 
tracted by a sick person (mareez) is dependent 
on consummation so that if he die of that 
illness without consummation the contract is 
void and the woman has no right to dower o1 
succoss:on.” 

The Jama-ush-Shittat says :— 

“When a contrach is entered into by a 
man suffering from an illness and he dies of 
it after consummation, or if after recovering 
from that illness he dies of some other disease 
then the marriage is valid and the wife is 
entitled to-her dower as well as to her right 
of succession. 

From this statement of the law it would 
appear that though the general term "sick 
man” (mareez) is used in the text the case 
contemplated is that of a man affected by a 
particular ailment of which he eventually dies. 
If he is ill at the time of the marriage but 
recovers from that particular illness and 
dies of another then it would seem the right 
to dower is established independently of con- 
summation. 

The law is stated againin similar terms 
by Amir Ali at pages 434 and 597 where 
the illness contemplated is referred to as 
" death illness. ” 

In Shama Charan Sircar’s Book at page 
329 the law laid down is fo the same 
effect :— 

“In the marriage contracted by a sick man 
consummation is a necessary condition: So 
if he should die without consummating the 
marriage, the same is invalid and the woman 
is entitled neither to dower not to inheritance 
—Mafatib. ”’ 

At page 254 of the same work in dealing 
with the succession of spouses he says in 
paragraph 166; 


"A wife inherits (from her husband) if 
she was under his control though he 
did not consummate marriage with her 
(Sharaya.ul.Íslam, page 453}, and ina note 
to this paragraph there is a quotation from 
the Rauzat-ul-Ahkam, page 38 in which it is 
stated that— 

" Consummation of marriage is nota con- 
dition (of inheritability) unless the husband 
was sick at the time of the contract and died 
of that sickness.” 
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In this connection à number of original 
texts have been cited before us to some of 
which we way here usefully refer. 

(1) Jawahir-ul-Kalam; Volume IV—Book 
on Inheritanes— Tehran Edition: — 

' The marriage contracted by a sick 
man is dependent upon consummation or 
upon his getting free from that disease 
(zalik-ul-marz)—so if the man die of 
that disease without having sexual inter- 
course the marriage is void and the wife 
will get neither dower nor inheritance. 
This is said to be reported by Zarara from 

"one of the two” (Z.e.,, Muhammad Baqar or 
Jafar Sadiq)” 

The commentator appears to express some 
doubt as to the soundness of the rule because 
tradition and opinion or ramour in Durus 
are both appealed to in support of it. He 
goes on tO say :— 

"Should the sick man die of another 
disease after recovery (baraat) from the 
first or if he die after consummation then 
without doubt the marriage is valid aud the 
“ legal consequences ensure" and, further on, 
ibis said :— 

"If it be assumed that the illness which 
caused death was a different disease, or 
if the man died by murder or the like, 
the woman will inherit even if he were 
to die before he shook off the disease." 

Similarly in the Riaz ul-Masail, Kitab- 
ul-Faraiz, (a work which has been cited 

on behalf of the appellant) we have the law 
laid down in like language which goss to 
show that the illness which is to be con- 
sidered in these cases is a particular illness 


in operation at the time of the marriage 


“and of which the husband eventually 
dies. The  expressiou " marzihi zalike ” 
appears to be purposely used in order 
to make it clear that death must result 


from the particular ailment which affected 


the husband at the time of the marriage . 


contract. l 
Other authorities such as the "lahzib.ul. 


Ahkam, the Nijat-ul-lbad, the Kashf-ul- 
Lisam, Mustanad-us-Shia and Jawahir-ul- 
Kalam all seem to us to establish the same 
proposition. 

The appellant has relied strongly upon 
a passage to be found at page 340 of 
Baillie's work and which reads as follows :— 

‘Ifa sick man contract marriage with 
a woman whether his distemper be dan. 
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gerous or otherwise. aud die of that 
distemper without intervenient recovery or 
convalescence, previous also to consumma- 
tion of his nuptials, such contract of mar- 


` riage is thereby null, or in other words, is 


not considered to be established in law until 
consummation or recovery of the husband 
from ‘that disease with which he was afflicted 
at the time.” 

The authority of this passage which is cone 
tained in the 8th Chapter of Baillie’s 
book, a Ohapter borrowed from a transla- 
tion of Sir William Jone’s Digest by 
Lieutenant Colonel John Baillie—has been 
criticised as doubtful but at any rate it 
seems to be in harmony with the authori- 
ties we have referred to in so far as it 
lays emphasis upon the proposition that in 
dealing with cdses of thia nature the illness 
which causes death must be the same illness 
which affected the husband at the time of 
the marriage. 

The principle to be deduced from all these 
authorities seoms to be, therefore, that where 
a marriage is contracted by asick man 
(mareez) who dies before consummation the 
marriage is void aud the wife has no claim to 
dower provided always that the cause of the 
husbands’s death is that particular illness 
(marz) which affected him at the time of the 
marriage so as to make him a sick man 
(maresz) and that the illness in question 
continued without interruption from the time 
of the marriage till the time of death. If 
this be the correct view of the law it follows 
that the questions of fast which we have to 
consider in the present case are two in 
number, namely:— 

(1) On the date of his marriage with the 
plaintiff, that is fo say, on the 25th August 
1908, was Kalbe Haider a sick man, affected 
by any particular disease? 

(2) Did he remain affesied by that parti- 
cular disease and dieof it on the 8th May 
1909? 


z % xe . * AX 
ie E ES X. “% 


[ After discussing the evidenca, the learned 
Judicial Commissioners proceed thus: —Ed.] 

Our answer then tothe first of the two: 
questions of fact we have propounded mast 
bethatitigs not proved that on the 25th August 
1908, Kalbe Haidar was affected by any parti- 
cular disease and, consequently, our answer ta 
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the secondquestionis that itis not proved that 
Kalbe Haidar died of any particular ailment 
from which he was suffering on the date of 
his marriage. 

On these findings we decide upon the 
question of law that the marriage between 
Kalbe Haidar and the plaintiff was not a void 
contract and that the plaintiff is entitled to 
recover in this suit for dower. 

The last question which arises ont of the 
defendant’s appeal is whether the amount 
of dower stipulated for at the time of the 
marriage of tae plaintifi-respondent is 
excessive, regard being had to the provisions 
of section 5 of the Ondh Laws Aet (XVIII 
of 1876). The facts which we have to take 
into eonsideration in this connection are the 
means of the husband and the status of the 
wife. As to the latter we bave already men- 
tioned that the lady comes of an aristocratic 
family and that so far as her status is con- 
cerned there is no sufficient ground for 
reducing the amount of dower agreed upon. 
We have, therefore, to consider the means of 
the husband which in this case amounts to a 
diseussion of the value of the estate left by 
him at the time of his decease. 

The property which he left consisted for 
the most part of immoveable property and 
one of the principal pleas taken in defence 
has been that a large proportion of his 
property does not constitute a part of Kalbe 
Haidar’s own estate on the ground that it 
is in fact wagf. i 

Again ib was sought to be made out on 
behalf of the defendant that at the time of 
his death Kalbe Haidar had contracted various 
debts of substantial amounts for the discharge 
of which his estate was liable, and ib was 
contended that the total sum of these various 
liabilities shoull be deducted from the assets 
in order to arrive at a correct determination of 
the’ extent of the-estate with regard to which 
the amount of the plaintiff's dower was to be 
regulated in accordance with the provisions 
of section 5 of the Oudh Laws Act. 


A great deal of the judgment of the 
learned Judge has been devoted to the dis- 
cussiou of the value of the estate upon the 
basis of these contentions. He has dealt fully 
“with disputed items and has after comparing 
the assets and liabilities reached a valuation of 
three lakhs and thirfy thousand oddrupees. 
He is of opinion that on this valuation of the 
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estate a claim for dower to the extent of a 
lakh and a quarter of rupass is not 
exorbitant and in this opinion we agree. 
We are, we think, in dealing with this 
question entitled tc take notice of the fact 
that the only heir of Kalbe Haidar in respect 
of the immoveable property (which 
constitutes practically- all he left) is his 
mother, the appellant. She is the only 
person to be provided for and accepting 
for the sake of argument the learned 
Judge’s figures we are satisfied that the 
payment of dower to the extent decreed will 
not reduce below a reasonable amonnt the 
value of her inheritance so as to leave her 
badly off. 

In appeal both sides have contested the find- 
ings of the Court below with respect to various 
items in the accounts of assets and liabilities 
which were placed before it and we have t» 
consider whether the valuation arrived a5 
by the Judge is open to amendment so as to 
justify a reduction in the amount awarded by 
his decreé. 


We do not think it necessary for the 


. purposes of this case to discuss minutely the 


items of the accounts which were tendered 
before the Judge. We are not engaged in 
a suit for the administration of the estate 
of Kalbe Haidar. What we have to 
determine is whether having regard to the 
valae of the property left by him the dowar 
debt due to his widow is to be fixed at the 
amount she claims or at something leas. [n 
this connection ib appaars to us that any dis. 
cussion of the question of the other liabilities 
affecting the property of the deceased is 
wholly irrelevant. The dower due to a 
Muhammadan widow is merely a debt like all 
other liabilities of her husband and while in 
respect of such a debt she cannot claim 
priority as against the demands of other 


. ereditors she is certainly not liablein any 


way to be postponed to them. All oreditors 
are on the same footing, and all the debts of 
the deceased are to be paid equally and 
rateably so far as the assets will extend. If 
we' are to admit here that no correct estimate 
of the amount of -the dower debt can be 
framed until provision has been made for the 
payment of debts which are alleged to be 
chargeable againat Kalbe Haidar's estate, we 
are giving to the other creditors a preference 
to which the law does not entitle them. We 


uso 
HABIBULLAH KHAN v. NAYAB KHANAM. 


are of opinion, therefore, that in dealing with 
this claim we cannot pay any regard to the 
amount of the liabilities said to have been 
incurred by Kalbe Haidar previous to his 
death. According to thestatement of account 
which has been placed before us in appeal for 
the purposes of argument the defendant- 
appellant's ease before the lower Oourt. was 
that the gross assets were to be valued at 
Rs. 4,14,288 and the liabilities at Rs. 314,245; 
so that if no account is to be taken of 
these alleged liabilities there is the admission 
of the defendant herself that the estate 
exceeds four lakhs in value—a valuation 
which would justify us in holding, we think, 
that a claim for a lakh and a quarter is not 
excessive, 
* 


i * * 
* * * * 


[The learned Judicial Commissioners -then 
discussed the evidenes ou the poing of wef 
and described it a8 vague and uneonvincing:— 


Ed.] 


% X X X 
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Tt is unnecessary in view of these conclusions 
to examine the various pleas put forward on 
behalf of the plaintiff respondent with a view 
to showing that the estate is worth much 
more than the sum found by the Court below. 
We are satisfied that it is worth at least three 
lakhs of rapses and that the claim of the 
plaintiff is a reasonable one. 

We affirm the decision of the learned Judge 
and direct that the appeal be dismissed with 
costs. As to the claim for interest made by 
the respondent in the cross-objection filed on 
her behalf we observe from the judgment of 
the lower Court that no such claim was 
made there. And independently of that we 
do not consider that there are auy sufficient 
reasons for awarding interest. The plaintiff'a 
claim, if not excessive, is, at any rate, one for 
a considerable sum the payment of which 
will, we take it, have to be made by the sale 
of immoveable property. Kalbe Haidar 
appears to have left very little in the way of 
cash. 

We dismiss cross-objection with costs. 

- Oross-objectton dismissed. 
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PUNJAB CHIEF COURT. 
First Civin, Appean No, 1227 or 1910. 
December 12, 1913. 
Present: —Mr. Justice Johnstone and 
Mr. Justice Shah Din. 
HABIBULLAH KHAN —PLAINTIFF — 
APPELLANT 
versus 
Musammat NAY AB KHANAM AND OTHERS — 
DEFENDANTS — RESPONDENTS. 

Bonami transaction —Criterion—Source of purchase- 
money-—Onus probandi— Party alleging benami ts prove 
it— Father of infant vendee paying  purchase-money — 
Aot necessarily benami transaction. 

The real criterion of determinig whether or not a 
given transaction of sale and purchase of property is 
benam is to see the source from which the purchase- 
money comes, 

' The onus of proving that the vendee mentioned as 
such in a deed of sale is only a benamtdar and not 
the real purchaser lies upon the party alleging it. 

The fact that the father of an infant vendee paid 
the purchase-money entered in a sale-deed executed 
in favour of the infant is not sufficient of itself to 
show that the infant was a benamidar only. 

First appeal from the decree of the 
Additional District Jadge of Delhi, dated the 
29th of August 1910, dismissing the suit 
with costs, 

The Hon'ble Mr. Muhammad Shafi, K. B., . 
and Mr. Sundar Das, for the Appellant. 

The Hon'ble Mr. Shad? Lal, R. B., for the 
Respondents., ; 

JUDGMENT. —The relationship of the 
parties will appear from the following 
pedigree-table: — 

RAHIM rcm 


More ue We Vb ai 


| | 
Habib Ullab, Musammat Musammat 


Musaminat 
plaintiff. Nayab Amir Wazir 
Khanam.  Khanam, Khanam. 


* 


daughters, defendants. 

The property in suit consists of four shops 
with a bala khana, sibuate in Bazar Chandni 
Chauk, Delhi. The plaintiff originally sued 
his sisters, defendants, for a declaration to 
the effect that he was joint owner with them 
of one-half share of the praperty in dispute 
on the ground that on the 2lst Febraary 
1889, he had purchased the said proparty 
jointly with his father Rahim Ullah in 
equal shares for Rs. 18,000. He. alleged 
in the plaint (paper book A, page 1) that 
since the date of the purchase he had 
been in joint possession of the property, but 
that after the death of his father the defend. 
ants denied his title as owner of one-half 
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of it, Hence the suit, One of the pleas 


taken by the defendants was that the suit 
for a mere declaration did not lie, inasmuch 
as the plaintif was not, as he bhad alleged, 
in joint possession with the defendants of 

one-half of the property in dispute (A 
' page 63). The District Judge framed an 
issue on the preliminary ` objection thus 
raised by the defendants; and by order 
dated the 10th January 1910, he held that 
the plaintiff was not in joint possession 
with the defendants of the shops and bala 
khana in question and that the suit for a 
mere declaration of title was: not maintain- 
able. He accordingly directed the plaintiff 
to amend his plaint by adding a prayer for 
joint possession of that part of the pro- 
perty in dispute which’was in the exclusive 
possession of the defendants (A pages 71 
to 73). , 


The order was complied with by the 
plaintiff, who filed an amended plaint on 
the 4th October 1910, which is printed at 
. page 74 of  paper-book A. In that plaint 
the relief sought for by the plaintiff was 
stated as  follows:—(a) that it may be 
declared that the plaintiff is joint owner 
of one-half share of the four shops together 
with bala khana, and (b) that a decree for 


joint possession of the two shops marked. 


Aand B, together with the bala khana 
which is in possession of the defendants 
may be passed in plaintiff's favour, and the 
plaintiff may be awarded possession of his 
full share under the sale.deed, dated the 
2ist February 1889. In answer to the 
amended plaint the defendants filed a 
written statement, in which they pleaded, 
inter alia, that the plaintiff's suif for joint 
possession of one half share of the shops and 
the bala khana did not lie, that the shops and 
the bala khana in suit had been purchased 
by Rahim Ullah, father of the parties, with 
his own money and plaintiffs name was 
entered in the sale-desd as a nominal 
vendec; that the two shops A and B with 
a proportionate share of the bala khana 
attached to them had been gifted by Rahim 
Ullah to defendants Nos. 1 aud 2; that since 
the date of the gift the latter had held 
possession of the property gifted; and that 
the plaintiff had no concern with that pro- 
perty (A page 77). Upon the pleadings of 
the parties the District Judge framed the 
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following, among other, issues (page 78):— 


(1) Whether the suit for joint possession 
does not lie, and whether this objection can 
be taken by the defendants in view of the 
previous finding in this case? 

(2) Whether plaintiffis name was put 
down benami in the sale-deed of 1889; and 

(3) if not, and if plaintiff paid his 
share of the price, is plaintiff entitled to 
joint possession of one-half of the two shops 
and bala khana prayed for in clause (b) of 


. paragraph 8 of the plaint. 


On these issues the District Judge held: 

(1) that in face of the previous order of 
the Court, dated the lOth January 1910, 
which was binding upon the parties, the 
defendants were precluded from objecting 
to the frame of tke suit as laid in the 
amended plaint; 

(2) that the parties’ father, Rahim Ullah, 
had alone paid the purchase-money entered 
in the sale-deed of 21st February 1889, 
and that the plaintiff’s name was shown in 
the said deed as a benamidar, and . 

(3) tbat even if the plaintif was not a 
benamidar as regards tbe purchase of 1889, 
he was not entitled to joint possession of 
one-half of the two shops and bala khand 
in possession of defendants Nos. l and 2, 
whieh was prayed for in the amended plaint, 

On these findings the District Judge dis- 
missed the plaintiff's suit with costs. 

From tbe decree of the District Judge the 
plaintiff has preferred an appeal to this 
Court, and the case has been argued at 
considerable length by Mr. Muhammad 
Shafi for the appellant and Mr. Shadi Lal 
for the respondents. The arguments of 
the learned Counsel on both sides were 
mainly confined to the question whether 
the purchase of the property in dispute in 
18823 by the plaintiff and his father was a 
benamz transaction so far as the plaintiff's 
alleged one-half share of the property was 
concerned; and Mr. Shadi Lal conceded that 
the burden of proof as regards this point 
was on his clients. He further conceded 
that once it is held that the transaction of 
1889 was not benami qua the plaintiff's 
alleged one-half share in the property, the 
plaintiff's suit for joint possession of that 
one-half share, including one-half of the 
two shops aud the bili khana which are in 
exclusive possession of the daferdants, is 


» 
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maintainable and must succeed. The sole 
question for decision in this appeal, therefore, 
is whether or not the purchase of 1889 
qua the plaintiff's share iu the property was 
benamz, and on that question we have no hesi- 
tation in holding in the negative. 

[tis common ground on both sides that 
the real criterion of whether a given 
transaction of sale and purchase of property 
is benam? or not is to see the source from 
which the purchase-money comes, and Mr. 
Shadi Lal frankly admitted that the onus 
lay on his clients of proving that it was 
their father who patd the whole of the 
purchase-money entered in the deed of 
1889, failing which, he conceded, plaintiff 
must be held to be joint owner of ona-half 
. of the property with the defendants and his 
suit must be decreed. The learned Counsel 
argued that the defendants had proved that 
the said purchase-money had been paid by 
the father of the parties by showing (1) 
that the sum of Hs. 18,CCO for which 
the property in question was purchased was 
paid out of the Rs, 22,000 which were 
received about the same time from. Rai 
Bahadur -Ram Kishen Das as the price of 
certain shops situate 
which were sold to the said Ram Kishen 
Das really by the plaintiff’s father, though 
nominally the names of the plaintiff and 
one Afusammat Vazir-un-Nisa were also 
entered in the sale-deed as vendors: (2) 
that the „plaintif kad no share in the 
aforesaid shops aold to Ram Kishen Das, 
though he was an ostensible owner thereof 
jointly with his father by reason of one of 
the shops having been originally purchased 
in 1872 by Rahim-Ullah for Rs, 1,300 
in the name of the plaintiff: and (3) 
that at the time of the purchase of 1889, 
the plaintiff was notin a position to pay 
out of hisown pocket part of the purchase- 
money Rs. 4,500 which the plaintiff 
alleges he paid on the occasion in question. 

The first branch of the argument has not 
much foree. The sale-deed of the property 
sold to Ram Kishen Das by the plaintiff 
and his father and Musammat Wazir-un- 
Nisa is printed at pages 3l to 37 of Paper 
Book A (Exhibit D 4); and it appears 
from that deed that of the nominal purchase- 
money Rs. 22,000, Rs. 20,000 only 
were paid by the purcbaser before the Sub- 
Registrar, There is no satisfactory proof 
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of the payment of Rs. 2,000 to the 
vendors at home. One of the vendors was 
Musammat Wazir-un-Nisa who had inherited 
part of the property sold from her husband. 
Although the exact value of her share is not 
given in the deed it would seem that she 
was entitled to between Rs. 5,000, and 
Rs, 6,000 out of the purchase-money ; 
and itis clear that after deducting her 
share of the price the balanca was insuffi- 
cient for purchasing the property now in 
suit, the price of which was Rs. 18,000. 
It is, therefore, quite clear that the last 
mentioned amount was not paid entirely out 
of the purchase-money received by the 
plaintiff and his father from Ram Kishen- 
Das, and some part of it must have been 
paid by the  vendees out of other funds. 
There is no direst evidence on the resord at 
all to show thatthe plaintiff's father paid 
out of his own pocket the plaintiff's share 
of the purchase-money and got the latter’s 
name entered in the sale-deed as a mere 
benamidar. No reason whatever has been 
adduced why the plaintiff's father should. 
have purchased one-half of the property in 
suit in his own name and one-half in that 
ofthe plaintiff in.1889; and in the absence 
of any definite reasons pointing toa contrary 
conclusion, the deed must be given effect 
io according to its tenor. It is admitted that 
between tha 2lst February 1289, which is 
the date of the sale-deed in question, and the 


26th September 1904, which is the date of 


the gift made by Rahim Ullah in favour of 
defendants Nos, l and 2 in respect of shops 
A and B (see A page 45), all the documents 
onthe record, with the exception of only 
two leases, show that the property iu suit 
was owned and held in equal shares by the 
plaintiff and his father (Exhibits P.—9, 10, | 
11, 12 and13—A pages 21 to%7). The two 
leases just referred to are Hxhibits D 3 
and D 4, (A pages 38 and 41) both dated 18th 
September 1904, which were executed by 
two different lessees in respect of two out 
of the four shops in dispute in favour of 
‘Rahim Ullah alone and it ia obvious from 
the comparison of the dates of these leases 
and of the date of the gift mentioned above 
thet the father got these leases executed in 
his sole name in order to lay the foundation 
for the gift which he intended to maks, and 
which he did make afew days later, iu 
favour of defendants Nos. Land 2, In these 
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circumstances, we can attach no importance 
whatever to the said two leases; and we 
are of opinion that the fact of all the shops 
in dispute having been leased to third 
parties by both the plaintiff and his father 
jointly fora period of about fifteen years is 
a strong piece of evidénse against the 
alleged exclusive title of the father to 
the said shops. The matter is clinched by the 
registered deed, dated tha 4th Soptembar 
1889, (Exhibit P, 5, A, page 14) by which 
Rahim Ullah mortgaged his own half share 
of the four shops and bala "hana in suit to 
one Kalla Mal for Rs. 44500 for a 
period of five years. In that deed Rahim 
Ullah recited that the other half share of 
the property mortgaged belonged to his 
son, Elabib Ullah, the present plaintiff, and 
that the mortgage-money had been taken 
by him for the purchase of a shop in Bazar 
Chandni Chauk, 

As regards the second -branch of Mr. 
Shadi Lals argument, ib is true that 
the purchase-money, Rs. 1,300, entered 


in the sal».deed, dated the 2]st April 1872, . 


which was. executed by Musammat Lado 
Khanum in favour of the plaintiff (A, pazes 
29 to 30), was paid by the plaintiff's father 
to the vendor, and that the plaintiff at 
that time was a small child, but these facts 
are, in themselves, not sufficient to show 
that the plaintiff was a benamzdar and that 
his father was and continued to be the owner 
of the property purehased. It has not bsen 
shown at all that the shop purchased from 
Musammat Lado Khanum was ever in posses- 
sion of the plaintiff's father on his own 
account; on the contrary, the plaintiff's con- 
nection with the shop as s»le owner has baen 
established by his subsequent dealings: with 
it and by the fact that he joined with his 
father in re-building the shop as part of one 
entire block of shops which were afterwards 
sold by both the father and the son to 
Rai Babadar Ram Kishen Das in 1889. 

As regards the contention thatin 1889 the 
plaintiff was not ina position to pay out of 
his own pocket the sum of Rs. 4,500 
which he alleges he did pay in order to pur- 
chase half the share in the property in suit, 
we have carefully gone through: both the 
oral aud the documentary evidence which 
has been adduced by the parties on this 
point; and our conclusion is that itis by no 
means established that the plaintiff- was ua- 
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able to pay the money. It seems to us that 
he had quite flourishing business as a 
shoe seller in Delhi, and his profits from that 
source might have been sufficient for pay- 
ment ofa little over Rs. 4,000 which he 
had to pay out of his own pocket to complete 
the purchase in question. At any rate, it 
is not shown that the plaintiff's father paid 
the entire purchase-money himself; and in 
the absences of satisfactory evidence-on this 
point, we must hold that the plaintiff was 
not a benamidar qua one-half the share of 
the property, but that he was a real co- 
sharer with his father according to the tenor 
of the sale-deed. The question whether the 
plaintiff's father had or had not power to 
gift, in favour of defendants Nos. 1 aud 2, 
two shops with a proportionate share of 
the bala khana out of the property purchased 
in 1889, is not before us, and we, therefore, 
refrain from expressing any opinion on that 
point. This suit only relates to the one-half 
share of the plaintiff in the four shops and 
the bala khana as co-owner with his father, 
and the plaintiff's right of inheritance iu his 
father's share is not now in dispute. 


For the foregoing reason, we accept this 
appeal and setting aside the decree of the 
District Judge grant the plaintiff the decree 
which he has asked for with costs through- 
out. ` 

Appeal accepted. 


ALLAHABAD HIGH COURT. 
Lerregs Parent APPEAL No. 117 or 1913. 
November 21, 1913. 
Present:—Sir Henry Richards, KT., Chief 
Justice, and Justice Sir P, O. Banerji, Kr. 
NARSINGHA SINGH. AND OTHERS— 
DEFENDANTS—-APPELLANTS 
LETSUS 


ACHHAIBAR SINGH AND OTHERS— 


PLAINTIFes — RESPONDENTS. 

Mortgage Redemption-~Redemption to be made in 
Jeth—Cause of action—Tender—Transfer of Property 
Act (IV of 1882), s. 88—Morigagee ignoring deposit — 
Estoppel — Conditional decree for redemption. 

A., the mortgagee of a usufruetuary mortgage, 
whioh under the terms of the mortgage had to be 
redeemed in any Jeth, purchased a portion of the pro. 
perty, and one B. purchased the equity of redemption 
in the remaining portion. B. deposited his portion of 
the mortgage-money in Court under section 88 of the 
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Transfer of Property Act. The mortgagee, A., ignored 
the deposit. B. thereupon sued A. to redeem the 
portion which he had purchased, A. pleaded that B. 
should also have paid the amount ‘due under two 
other mortgages which had been tacked on to the 
mortgage in suit and that, therefore, the amount de- 
posited by him in Court was insufficient and the suit 
was premature. The Court gave a conditional decree 
requiring B. to obtain possession of the property on 
payment of the remaining sum due on account of all 
the mortgages in Jeth next: 

Held, (1) that under the circumstances of the case 
B. had a cause of action to institute the snit; 


(2) that, as B. was ignorant of the existence of the 
tacking bonds, his tender of the amount believed to be 
due gave him-a good cause of action aud A. could 
nob be heard to say that B. showed no readiness to 
pay the mortgage-money; 

(3) that the conditional deoree passed by the Court 
was a proper decree in the case. 


Letters Patent Appeal from the following 
JUDGMENT. 


Ryves, J.— The facts out of which this 
appeal arises are as follows: The predecessors: 
in-title of the plaintiffs respondents executed 
a usufructuary mortgage in favour of the 
predecessors of the defendants-appellants, 
dated the 19th May 1852, of a one-anna four- 
pie share in Mauza Bisapur for Rs. 499 

with sir and khud kasht lands and sar items 
and all zem?ndari rights and cesses," The 
mortgage was redeemable on payment of the 
mortgage-money inthe month of Jeth of any 
year. The defendants’ predecessors, subse- 
quently, in 1876 purchased a one-anna share 
in the village, so that the intszrity of the 
mortgage was broken up, and the plaintiffs 
claimed to be entitled to redeem the remain- 
ing four.pie share on payment of the 
proportionate amount of the mortgage-money, 
that is, Rs. 124-12-0. The plaintif who had 
purchased the equity of redemption of the 
four-pie share from the representatives of the 
original mortgagors, accordingly, on the 5th 
of June 1909, deposited this sum in Court 
under section 83 of the Transfer of Property 
Act, 1882, for payment to the defendants, 
The usual notice was issued.to the defendants 
and the llth of November 1909, was fixed 
for disposal of the application. On that date 
the defendants did not appear and the plain- 
tiffs’ application was, consequently, struck off. 
They then brought this suit for redemption 
of the four-pie share, alleging that their 
cause of action arose ou the llth of November 
1909, when their application under section 83 
was struck off, owing to the non-appearance 
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of the defendants, and they asked, on pay- 
ment of Hs, 124-12-0, already in Court, 
or such other sum as might be determined by 
the Court, for possession of the four-pie share 
mentioned above. They also prayed for a 
decree for Rs. 45, mesne profits for 1317, 
and half of 1318 Fasli, and for future mesne 
profits. l 
The defendants resisted the suit on two 
main grounds. Firstly, that the original 
mortgagors or their representatives borrowed 
farther sums on the same security under two 
mortgages, dated respectively 14th August, 
1869 and 4th January 1871, so that the 
aggregate amount of the mortgage-money 
secured by the one-anna four pie share was 
Hs. 808. They allowed credit for Rs. 450 


under the sale-deed by which they purchased 


the one-anna share; and they claimed, there. 
fore, that the amount due on the property in 
dispute was Rs. 358, As the plaintiffa had 
not tendered or paid the amount due under 
the mortgage atthe proper time, the suit 
should be dismissed. Secondly, that they 
had built a pucca well on the mortgaged 
property and claimed that its costs Rs. 409 
should be added to the sum payable by the 
plaintiffs, 

The learned Additional Muusif found that 
the two later bonds were ‘tacking bonds" 
and that the aggregate sum borrowed, namely, 
Rs. 808, was charged on the entire one-anna 
four-pie share and he held only one-fourth of 
that sum was now due on the deed in suit, 
that is, Rs. 202, namely, Rs. 124-12-0, on 
the first mortgage and Rs. 77 in all ou the 
two later ones. With regard to the well, he 
found that it had been construsted on the 
defendants’ khud kasht land. The defendants 
who had the benefit of it and in whose share 
on partition ib would be allotted were not 
entitled to recover anything on this account 
from the plaintiffs. He, accordigly, held that 
the plaintiffs were entitled to get possession 
in Jeth next, on payment to the defendanta of 
Rs. 202, but thatas the plaintiffs had failed 
to deposit the fullamount, they must bear the 
costs of the suit and were not entitled to 
meane profits. 

On second appeal three grounds are 
taken; —(1) that the suit was premature; (2) 
that the Courts below were wrong in making 
a conditional decree in the terms employed; 
and (3) that the plaintiffs were not entitled 
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to redeem without paying for the construction 
of the well. 

On the first point, it was argued that the 
suit was premature. Redemption could only 
be had on payment ofthe whole of the 
mortgage-money in Jeth. The plaintiffs’ 
tender, though made at the: proper time, 
(Note.—5th June, 1909, was first Asarh, but 
the 4th June, the last day of Jeth, was a 
holiday owing to a lunar eclipse) was 
insufficient and was, therefore, not a valid 
tender, andthe defendants were justified in 
ignoring it. Great stress was laid on the 
case of Bansi v. Girdhar Lal (1). The facts 
of that case, however, are very different. 
There the plaintiff claimed possession of land 
by ejectment of the defendants. The plaintiff 
had purchased the mortgagor’s interests iu 
the land at an auction in execution proceed- 
ings. The defendants were usufrnetuary 
mortgagees under a mortgage prior to the 
attachment under the decree under which the 
plaintiff had bought. The first Court gave 
him a clear decree for possession. On 
appeal by the defendants, the lower Appellate 
Court varied this decree by making ib a 
decree for possession ou redemption of the 
usufructuary mortgage, that is, on condition 
of the plaintiffs’ paying to the defendants 
Rs. 240 within fifteen days. The condition 
for redemption in the mortgage bond was the 
payment of Rs. 240 in the month of Jeth in 
any year. This Court held the plaintiff never 
tendered Rs. 240 in Jeth nor offered to redeem 
in Jeth, or at any other time. Never having 
made a tender or offer of payment in Jeth, 16 
was, consequently, held that he had no cause 
of action at the date of suit, and that the 
suit was, therefore, premature, , Now in this 
case the plaintiffs did make a tender of the 
amount they believed due under the mortgage 
of which they had purchased the equity of 
redemption. They were apparently ignorant 
of the fact that by two subsequent deeds 
further sums had been tacked on to the 
original mortgage-debt, In any case the 
defendants claimed that the entire sums 
secured by the two later bonds were recover- 
able from the four.pie share, and the Court 
held that this was incorrect, and that only 
one-fourth of this sum was chargeable to that 
Share. In this state of things a suit was 
inevitable, in order to ascertain what was the 


(1) A. W. N. (1894) 143. 
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actual amount of the mortgage money. The 
plaintiffs made their tender, the defendants 
ignored it, and when, in consequence, the 
plaintiffs’ application was struck off, they 
had, I think, a good cause of action, and 
they undertook to pay whatever sums the 
Court should determine over and above 
the sums already deposited. The defendants 
admitted receipts of notice of plaintiffs’ tender 
and .also admitted that they did not appear. 
They then can hardly be heard to say that 
the plaintiffs “showed no readiness to pay 
the mortgage money at the proper time” and 
so had no cause of action. The facts of this 
case are very similar to those of Manorain 
Das v. Madho Dos (2), in which Lyle, J., 
took the same view. 

On the second point, I cannot see what 
the defendants have to complain about. 
Under the mortgage, the mortgagees are 
entitled to be redeemed in Jeth. Under the 
decree of the Court, their possession is 
maintained till Jeth and then if payment is 
made they must give up possession. The 
condition imposed by the Court is for the 
benefit of the defendanta. 

On the third point, it has been found as a 
fact that the well isin the defendants’ own 
khud kasht land. The plaintiffs do not lay 
any claim to it, and as they derive no benefit 


.from it they are not liable to pay anything 


towards its -cost. |. dismiss the appeal with 
costs. I extend the time for payment within 
four months from this date, and delivery of 


. possession of the property will be made in 


next Jeth. 
Mr. B. K. Mukerji, for the Appellants. 
JUDGMENT.—We think that the view 
faken by the learned Judge of this Court was 
correct and we dismiss the appeal. 


Appeal dismissed, 


(2) S. A. No. 1102 of 1912, decided on 27th Muy 
1913 (unreported). 
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PUNJAB CHIEF COURT. 
SECOND Civit Arrear No. 934 or 1909, 
January 13, 1914. 
Present: —Mr. Justice Johnstone and 
Mr. Justice Chevis. 
SOHAJ RAM AND an OTHER —DEFENDANT3— 
APPELLANTS 
CETSUS 
RAM LAL AND orages—Praintier3— 
RESPONDENTS. 

Adoption—Consent by next reversioners- binds more 
remote reversioners. 

In a case of adoption, the consent given by the 
next reversioner of the adoptive father, takes it ont 
of the power of the more remote reversioners to 
object. i 

Shib Ram v. ShibSingh, 78 P. R. 1908, 138 P. W. R. 
1908 and Habib Khan v. Muhammad, 16 Ind.Cas. 469; 
68 P. R. 1912; 194 P. W. R, 1912; 210 P. L. R. 1912, 
referred to. 

Second appeal from the decree of the Ad- 


. ditional Divisional Judge, Delhi Division, 


dated the 25th June 1909, reversing that of 
the District Judge, Rohtak, dated the 24th 
December 1908, dismissing plaintiffs’ claim. 
Lala Laipat Raz, for the Appellants. 
Mr. Ramanand, for the Respondents. 


JUDGMENT.—The sait was by the re- 
versioners of one ‘Puran deceased (¢.¢., the 
reversioners next in order after Ramjas, de- 


fendant No. l) to have it deslared that a. 


consent decree, dated 14th July 1905, ob. 


tained by Gumanj, defendant No. 1, sister's: 


son of Puran, against the said Ramjas to the 
effect that Gumani was adopted son of Puran 
and as such entitled to recover possession of 
Puran's estate, should be deemed inoperative 
as against the plaintiffs. The first Court 
tells with sufficient detail and accuracy the 
story of the case and we need not recapitulate 
here. 

There being a plea as to limitation based 
on Article 118, Schedule II, Limitation Act, 
the first Court held that inasmuch as the 
adoption which, no doubt, took place if at all 
in 1888 or 1889 did not come to the 
knowledge of:the plaintiffs until within six 
years before suit, the claim was not time 
barred; but that Court went on to hold that 
the plaintiffs had no locus standi, because 
Ramjas, defendant No. 1, the nearest re- 
versioner, had expressly signed the deed of 
gift of 9th May 1889, reciting the adoption 
of Gumani and even in Court in the present 
case admitted Gumani’s rights as an adopted 
son. The Court also held that Gumani was, 


i 


as a matter of fact, validly and irrevocably 
adopted by Puran and that the decree of 14th 
July 1902 was not collusive. 

On appeal, the learned Additional Division- 
al Judge remanded for further inquiry and 
report as to whether apart from the deed of 
gift with its declaration of the adoption, a 
regular adoption accompanied by ceremonies 
actually took place. The Court below held 
the inquiry and reported in the affirmative. 
The lower Appellate Court, however, took a 
different view on this point. It agreed 
with the first Court as to limitation but 
found that no formal and ceremonial adoption 
was proved to have talon place. The 
appeal being on this finding accepted, we 
have to deal with this further appeal by 
Gumani, who has died and who has been 
succeeded on the record by his minor sons. 

Clearly the principal question 18 whether 
the adoption took place or not and here we 
find ourselves in agreement. with the first 
Court, We have examined the evidence 
taken both before and after remand, and we 
see no valid reason to doubt appellants’ oral 
evidence. Puran certainly intended to adopt 
the boy Gumani, who was in 1828 about 
eleven years of age. The deed of gift of 
May 1889 makes this clear, and as Ramjas, 
the next reversioner, was & consenting party 
and actually signed that deed’ we have no 
difficulty in believing that Puran had done 
what was necessary to complete the adoption, 
The learned Additional Divisional Judge 
gives some reasons for his view that the 
actual adoption is not proved, and in argu. 
ment before us the learned Pleader, for the 
respondents, has added to those reasons. But 
a few words will suffice to show why we are 
unable to agree with Mr. Olifford or Mr. 
Ramanand. The former adverts first to 
Ramjas’s “paper” adoption of Net Ram, his 
sister's son and infers from it that Puran's 
adoption of Gumani was also a mere "paper" 
adoption. But the circumstances in which 
Paran and Ramjas executed deeds declaring 
adoptions are so different that the inference 
is unwarrantable. Ramjas saw very soon that 
to bring in Net Ram as heir to Paran’s land 
was a hopeless project, while Puran, with 
Ramjas’s written: consent to back him, had 
no difficulty in bringing in Gumani, 


Next, Mr. Clifford takes the view that, had 
Gumani been really adopted, the mutation in 


* 
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favour of Ramjas on death of Puran in 1894 
would have been impossible. Bat Gamani 
was then a boy, seventeen at most, and had 
all along been under Hamjas's control aud we 
think,he very likely left the whole business to 
Ramjas. 
and was treated as heir, he did not trouble 
himself about the Revenue Records, 

Then, Mr. Clifford says the delay in suing 
tells against Gumani. He waited eleven 
years, no doubt, but there is every reason to 
believe that until that timè nothing had been 
` dove to injare his rights except the mere 
mutation entry of 1894. About 1905 he 
must have been warned of his danger should 
he allow the wrong entry to remain in force 
and when he sued, Ramjas, who had signed 
the deed of 1689, knowing he would be wholly 
.un&ble to resist Gumani’s claim, confessed 
judgment, 

Then Mr. Clifford says that as Paran had 
never married, he wasapparently not specially 
anxious. to havo a son and why should he 
adopt? But on 22nd May 1909, when fixing 
a date for judgment, Mr. Clifford remarked 
that Puran’s wife admittedly died before 
adoption, which seems a little inconsis- 
tent. However, it does not seem to us very 
important whether Puran was ever married or 
not,- We have kaown sases where un- 
married men adopted sons, and here the deed 
shows by itself that Puran wanted to adopt, 

This finishes Mr. Clifford’s reason for 
disbelieving in the factum of adoption. Mr. 
Ramanand begins by pointing out that no 
landowner in the same Thulla as Paran 
attests the deed of May 1889. This seems 
to us unimportant. "Then, he points out that 
Jawahira, Lambardar, who attested the deed 
of May 1889, also attested Ramjas’s adoption 
deed of 1898 in favour of Net Ram; but this 
is natural enough. Why should Jawahira 
connect the two transactions separated by 
nine years of time? Is it likely he would 
remember in 1898 which fields were dealt 
with in the earlier deed and realise that 
virtually the same property was being wrong- 
ly alienated in 1898 which had been already 
gifted in 1889? Next, the contention is that 
if there had been a public adoption of Gamani, 
the mutation of 1894 would have been pro- 
tested against by the bystandera but this 
argument makes too much of the public spirit 
and intelligence of the ordinary village 
crowd. Again, Mr. Ramanand argues that 
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certain evidence shows that Gumani was of 
age when Puran died and so his allowing 
mutation to pass in favour of Ramjas without 
protest shows he had acquired no rights, 
We think, on an examination of the evidence, 
that Gumani was not more than seventeen 
when the mutation was effected. 

Farther, Mr. Ramanand points to Mansa v. 
Suría (1), but we are unable to see how it 
helps him in a case in which thecarrying out 
of a regular adoption is proved. Coming to 
the actual evidence of the adoption ceremony 
Mr. Ramanand urges that there is no proof 
that neota was given, and that even appel. 
lant's witnesses say they saw none given. 
But the case for appellants is that neota 
was given next day at the time of the 
feast; and the inability of Gumani to 
produce neota books is nothing against 
him. On the other hand, plaintiffs’ witnesses 
examined ou 4th May practically admit they 
were suborned to support plaintiffs’ story. 

We hold, then, that adoption with all 
necessary formalities did take place and 
this virtually disposes of the case. It ig 
unnecessary to deal with the point of 
limitation and we leave it. And we 
think the consent of Ramjas to the adoption 
of Gumani takes it out of the power of 
plaintiffs to object : —4Of. Shab Ram v. Shib 
Singh (2) and Habib Khan v. Muhammad (8) 
and many other rulings. 

We should note here that Mr. Ramanand 
pleads that Ramjas had a,brother Ram Chand 
who he says is still alive; and who never 
consented to the adoption; but this is 
futile, It has been held by the lower 
Appellate Court that Ram Chand died in 
1902 and a mutation of his share to 
Ramjas took place then. On Ramijas’s 
recent death a man came forward olaiming 
to be Ram Chand, and on 3rd December 
1913, when this case was pending, succeeded 
in getting mutation in his favour of 
Rumjas's estate as recorded in the Revenue 
papers. This occurrence cannot be allowed 
to interfere with the decision of this case: 
and we may remark that, whether Ram 
Chand is alive or dead, he was in 1889 
mafrur and the consent of Ramjas to the 


adoption of Gumani was safficient. The 

(1) 4 Ind, Cas. 853; 170 P. W. R. 1909; 99 P. R. 
1909; 16 P. L. R. 1910. 

(2) 78 P. R. 1908; 188 P. W.R. 1908. 

(3) 16 Ind. Cas, 463; 68 P. R. 1912; 194. P, W. R. 
1912; 210 P. L. R. 1912. 
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sot disent Ram Chand may or may not be 
able to enforce his claims -on  Puran's 
estate; but we have no concern with him here. 
For these reasons we accepf the appeal 
and dismiss the plaintiff's suit with costs 
throughout, 
Appeal accepled. 





PUNJAB CHIBF COURT. 

Seconp Civic Appeat No. 1337 or 1910. 

January 17, 1914. 
Presení:— Mr. Justice Johnstone and 
Mr. Justice Chevis. 

RAM KARAN AND ANOTHER—PLAINTIFF3— 

APPELLANTS" 
cersus 
. HUKMAN AND ANOTHER— DEFENDANTS 
— RESPONDENTS. 

Custom—Alienation—Necessity not proved as ês 
garda a trivial portion of consideration money—Sale not 
to be set aside. 

A sale cannot be seb aside merely because as 
regards a trivial portion of the sale money necessity 
has not been proved. 

Second appeal from the decree of the 
Divisional Jadge of Hissar Division, dated 
the 26th of October 1910, reversing that 
of the District Judge of Hissar, dated the 
93rd June 1910, decreeing the claim, 

Lala Lajpat Rat, Mr. Kanwar Narain, for 
Mr. Kishori Lal, for the Appellants. 

The Hon’ble Mr. Shadi Lal, R. B., and Mr. 
Jawahar Lal, for the Respondents. 

JUDGMENT.—The pedigree is as follows: 


S HEOJI, 

| 

| D 

Kanha, kic ia Asa, 

i Jawana. 
Ram Karn, Chuni Lal, 
plaintiff. minor, 

plaintiff. 


Kishna died in the life-time of his father: 
Sheoji died on 17th August 1897. 

On 30th October 1905, the patwart made an 
entry in the mutation register of the oral 
sale of 1 biswa of the village Jandevala as 
having been sold by Kanha to Hukman. 
The. mutation was attested by the Naib- 
Tahsildar on 19th December 1905. The sale 
was for Rs. 4,000. The plaintifis are the 
sons of Kanha aud aue for the usual declara- 
tion to protect their reversionary rights 
alleging that the sale is bad for want of 
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necessity and consideration. The first Court 
decided the case in plaintiffs’ favour, bat 
the Divisional .Judge dismissed the suit, 
holding that full consideration passed, and 
that the sale was for necessity. So the 


- plaintiffs are the appellants in this Court. 


Sheoji was owner of the whole village. 
According to Hukman's bzhis, Sheoji oom- 
menced dealings with him in Sambat 1953, 
taking sums of Rs. 310 and Re. 600. Rs. 90 
being added as interest, a balance for 
Rs. 1,000 was struck by Jawana on 18 Bad: 
Bhadon, 1954, 2.e., soon after the death of 
Sheoji. Jawana the same day brought a letter 
from Kanha and took a sum of Rs. 350. 
Then follows a small item of Rs. 36 (the 
accounts do not show who took this sum) 
and Hs. 14 is added as interest. Then come 
two items cf Rs. 1,609 aud Rs. 1,000 (the 
latter paid through two local bankers) and a 
sum of Rs. 3,000 being paid before the Sub- 
Registrar, a total of Rs. 7,000 is made up, 
for which sum Kanha, Jawana and Asa 
jointly mortgaged 19 biswas of the village 
(1 b’swa was put aside for the maintenance 
of Sheoj'a widow) ou 14th October 1897. 

After this the dealings of Kanha, Jawana 
and Asa are shown separately, 

Kanha’s continues thus:— 








Rs, A. P. 

Due on mortgage of 14th October 
1897 , 2,3384 O0 0 
Interest at 1 per cent. . 1,866 0 0 
4900 0 0 

Remitted Hs. 1,200 ssi 
2,000 0 0 

Re-paid in cash Rs. 1,300 id 
Balance 1,700 0 O0 


For Rs, 1,700 Kanha struck a balance and 
signed and thumb-marked if. 

Interest was then reduced from 1 per cent. 
to 8 annas per cent. Kanha’s share of the 
land was released from mortgage when this 
balance was struck. 

Then come cash items of Rs. 60, Re. 1, 
Rs. 42, Rs. Z and Es. 6; and Rs. 17 is added 
as interest, Rs. 19 is shown as re-paid, and a 
balance of Rs. 1,891 is strack by Kanha and 
signed and thumb-marked on Asirh Bad? 1, 
Sambat 1961—(28th June 1904). To this 
Rs. 535 is added as interest on 19th Decem- 
ber 1905, and Rs. 1,574 is shown as taken in 
cash, and thus the fullsum of Rs. 4,000 for 
which the 1 bzswa was sold is arrived at, 
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The first question to consider is whether 
these accounts are genuine and whether the 
sale was for full consideration. Witnesses 
have been called to support the main items 
aud the striking of the various balances. As 
regards the item of Rs. 1,574 a good deal ot 
argument has been addressed io us. The 
witnesses to payment of this sum are 
Incha Ram the patwari, Kirpa Ram and 
Ratna zaildar. Kirpa Ram owns that he is 
indebted to Ratna, and it is urged that 
Ratna and Hukman belong to the same 
faction, In fact, the evidence for the defend- 
ant is attacked generally on the allegation 
that most of the witnesses ure tenants or 
debtors either of Ratna or Hukman. But, 
on the other hand, itis to be moted that 
Kanha, who figares as 2 pro forma defendant 
in the case, has not gone into the witness 
box to deny the genuineness of the whole 
transaction. It is said that he ison bad 
terms with his son, Ram Karan, who cannot 
get on with his step-mother (Chuni Lal’s 
mother), but he certainly cannot be regarded 


as on bad terms with his younger son, 


"Chuni Lal, whois also a plaintiff in this 
guit, The only evidence as to ill-feeling 
between Kanha and Ram Karan seems to be 
that, on 2nd March 1909, Kanha brought a 
suit against Ram Karan for recovery of rent, 
aud on 21st November 1903, Kanha lodged 
& ctiminal complaint against Ram Karan 
complaining of abuse and assault. Both 
cases were dismissed for default, and may 
easily have been bogus cases lodged simply 


to make a show of ill-feeling in preparation 


for the present suit which was lodged on 
Ist October 1909. Itis difficult indeed to 
see why, apart from all question of ill-feeling 
towards his elder son, Kanha should have 
. been such a fool as to sell his land if he 
had not been paid the sale money. Had he 
denied the sale, the Naib Tahsildar would, 
most probably, have refused to attest the 
mutation, and Hukman would have had to 
bring a civil suit, in which the onus of 
proving the sale would have been on him 
and this onus, the sale being an oral one, 
. would have been by no means easy to dis- 
charge. Mr. Lajpat Rai, on appellant’s 
behalf, lays stress on the fact that Kanha’s 
signature was not obtained when the large 
sum of Rs. 1,574 is said to have been handed 
over to him, but as Mr. Shadi Lal points ont 
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loan from Hukman to Kanha, but was a pay- 
ment to Kanbaof part of the sale money; 
moreover, the Naib Tahsildar was close by, 
and the parties’ were going to appear before 
him for attestation of the mutation entry 
the same day, and it was not ab all likely 
that Kanha would deny before the Naib 
Tahsildar receipt of à sum of money which 
had Leen paid to him only an hour or two 
previously in presence of the petwart and 
zaildur. We agree with the learned Divi- 
sional Judge in holding that the sale was 
made for full consideration. 

Next as to necessity. Payment of Sheoji’s 
debts was, of course, necessary. The rest of 
the items making up the sum of Rs. 7,000 
for which the mortgage of 14th October 
1897 was effected are said to: have been 
borrowed for the funeral’ feast (kaj) of 
Sheoji. The evidence is that there was a 
small feast ~held soon after Sheoji’s death, 
and a large ove held some months later. 
That a large feast was held seems beyond 
doubt, whatthe exact amount spent on the 
feast was .cannot be said, for no accouuts 
are produced, but a large sum of money 
must, undoubtedly, bave been spent. And 
in face of the evidence of various witnesses 
to the effect that amongst well-to-do Bzshuois 
a funeral feast, on a large.seale costing 
thousands of rupees is considered essential, 
and that to begrudge expenditure ou such 
an occasion entails social disgrace, we 
are not prepared to hold that.the expenditure 
on this occasion was unnecessary according 
to local custom. We do not, of course, per- 
sonally approve of such lavish expenditure, 
but all that we have to consider is whether 
the expenditure was justified by custom. 
It would not be justified in all parts and 
among all tribes of the Punjab no doubt, but 
we think it was justified in this case. It 


: is also to be noted that there is no proof 


whatever that Kanha .or either of the other 
mortgagors was of immoral habits or 
habitaally 'inelined to extravagance; also it 
must be borne in mind that this was & mort- 
gage effected not only by Kanha bnt also by 
Asa and Jawana neither of whom, so far as 
we can see, had any reason for injuring their 
reversioners or needlessly encumbering their 
estate. 

Then as to the item of Rs. 1,574 it 
is alleged that thissum was wanted for the 


this sum, unlike previous sums, was not a marriage of the minor plaintiff. It is ad- 
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mitted before us that Chuni Lal’s marriage 
took place the next Batskah, 7. e., about six 
months after the sale in question, and that 
‘a good deal of money was spént on orna- 
ments and in other ways. This evidence we 
can easily believe, and we think this item may 
be passed. 

For certain small items necessity has not 
been proved, but the main items. have now 
been fully discussed, and we could not set 
the sale aside merely because as regards a 
trivial portion of the sale money. necessity 
has not been proved. These small items 
were probably borrowed for petty ordinary 
necessities, no extravagance or immorality is 
proved, and wethink the sale must be upheld. 

We uphold the decree of the learned Divi- 
sional Judge dismissing the suit, and dismiss 
the appeal with costs. 

Appeal dismissed. 





MADRAS HIGH COURT. 
Seconp Civit, APPEAL No. 681 or 1912. 
September 25, 1913. 

Present: —Mr. Justice Miller and Mr. Justice 
Í Sadasiva Aiyer. 
PANANGAT KOTTAYIL AMMALU 
AMMA'S pnAvaurER KUNHA KUTTI 

AMMAH -—PLAINTIFF—À PPELLANT. 
DOTS)/8 
MALLAPRATH alras NARAYANA 
MANGALATH MANAKAL KESAVAN 

NAMBUDRI KARNAVAN anp MANAGER 

or THE IULAM AND OTHERS—lEFENDANTS 


— RESPONDENTS. 

Malabar Law —Nambudri family—Son not liable to 
pay father’s personal debts—Incidents of ordinary Hindu 
family not applicable to Nambudri governed by Marus 
makkatayam Law. 

The ordinary liability, which attaches toa Hindu 
son to pay his father’s personal debts, which are 
neither illegal nor immoral, does not extend to the 


sons of a Nambudri father. A Nambudri family, - 


governed by Marnmakkatayam Law, differs in many 
essential points from an ordinary jointundivided 
Hindu family. 

Nilakandan v. Madhavan, 10 M, 9, Gowndan v, 
Rrishnan, 16 M. 333, followed. 

Kunhichichakkan v. Lydia Arukandan, 14 Ind. Cas. 
480; 11 M. L. T. 232, (1912) M. W. N. 386, Muitayan 
Chetti v. Zemindar of Sivagirsi, 6 M. 1 (P. C.),9 LA. 128; 
12 0. L. R. 169, referred to. 

Second appeal against the decree of the 
Distriet Judge of South Malabar in Appeal 
Suit No. 927 of 1910, preferred against that 
. of the Subordinate Judge of South Malabar at 


Palghat, in Original Suit No. 36 of 1909. 
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Mr. T. R. Ramachandra Azyar, for the Ap: 
pellant. 

Mr. J, L. Rosario, for the Respondents. 

JUDGMENT. 

Sapasiva Alvar, J.—As we understand the 
judgments of the two lower Courts, their 
concurrent finding on the facts is that no 
portion of the debt of Rs. 4,000 which 
Kesavan Nambudri, the father of the 5th 
defendant, incurred was used for the benefit 
of Kesawan Nambudri’s Iom, and that that 
money was used and intended by Kesawan 
Nambudri to be used for the personal ex- 
penses of himself and his deceased son. This 
personal debt of Kesawan Nambudri, though 
it is not proved to be an illegal or immoral 
debt, cannot be binding on his Mom, which 
now consists of defendants Nos. 5 to 13 uns 
less the ordinary Hinda Law which makes 
sons liable for their father's personal debts 
he applied, the defendants Nos. 5 to 7, 11 
and 12 being the sons of Kesavan Nambudri 
while the 13th defendant is Kesavan Nambu- 
dri’s grandson by his deceased son. (De- 
fendants Nos. 8 to 10 are widows of the 
Illom). 

The lower Appellate Court held that the 
obligation of the sons in an ordinary Mak- 
shara Hindu family to pay their father’s 
personal debts (not illegal or immoral) does 
nob attach to the sons of a Nambudri father. 
The ground of the decision is thata joint 
family consisting of father and sons inan 
ordinary Hindu family differs in many res- 
pects from a Nambudri Ilom, though the 
latter might consist only of a father and his 
sons. The learned District Judge relied 
upon the deoision in Nélakandan v. Madhavan 
(1) and Govinda v. Krishnan (2). It has 
been contended before us that the obligation 
of the sons to pay their father’s personal 
debts attaches also to the sons of a Nambudri 
father, and that the [Hom property is assets 
of the father in the hands of his Nambudri 
sons so as to be liable for the father’s debts. 
In a very learned editorial article found in 
pages 171 and 184, 12th Volume of the 
Madras Law Journal, there are, no doubt, cer- 
tain observations supporting the appellant’s. 
contention. The opinion of Brandt and 
Parker, JJ., in Nelakandan v. Madhavan (1), 
viz, that the rule of Hindu Law accord. 


ing to which the son is bound to pay debts of 
(1) 10 M. 9. 
(2) 15 M. 833, 
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the father is not applicable to the Nambudris, 
is treated aa an obrier dictum in that article. 
See page 183. 
Rrishnan (2) decided by Subramania Iyer and 
Best, JJ. approve of the decision in Nilo- 
kandan v. Madhavan (1) and adopt the 
principle enunciated therein that the rule of 
Hinda Law whichimposes the duty on a son 
to pay his father's debt contracted for pur- 
poses neither illegal nor immoral is not 
applicable to Nambudris. The reason for 
such non-applieability is stated thus: “As 
the property is joint and impartible and 
belongs to the whole family, and the father 
has got no definite share that could be made 
available for his individual debt or which 
devolves, on his death, to the son to the ex- 
clusion of the other joint members of the 
family, there is no room for the application of 
the rule of the pious duty of the son to pay the 
father’s debts." The writer of the learned 
article in the Madras Law Journal to which 
I have already referred (it seams to be an 
open secret that the writer is now one of the 
learned Judges of this Court) admits that, 
where the Nambudri family consists both of 
the deceased debtor’s sons and of other 
members “the rule of the son's liability to 
pay the father’s debts would be absolutely in- 
applicable”, "The sons not being entitled to 
partition have no saleable interest in the 
property and the other members not being 
bound to pay the debt, according to the rule 
in question, the whole E the properties is un- 
available for the debt in question.” The 
learned writer, however, adds: “But the 
question might bs different where the family 
consists only of the father and the sons and 
their issue." With the greatest respect [ do 
not think that the mere fact that, besides the 
sons and grandsons of the debtor, there were 
no other members in the Illom could affect the 
principle by reason of which the applicability 
of the ordinary Hindu Law rule was negatived 
in the cases in 10 Madras and 15 Madras. 
As I understand the principle, it is 
that a Nambudarz illom though governed by 
the ordinary rules of Hindu Law is also 
governad by the rules relating to a Marumak- 
katayam Nair Turwad in some respects. 
Those matters in which the Jllom and the 
Tarwad agree are (a) that the head of the 
Illom though the father of the other members 
of the Illom has only the same right in the 
properties of the family as the karnavan of 
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Nair Tarwad has though the other members 
of the Tarwid might happen to be only the 
karnavan’s nephews and grand-nephews. 
(b) Just as the personal debts of a karnavan 
are not binding on his nephews, the per- 
sonal debts of a Nambudari father are not 
binding upon his Nambudari sons. (c) A 
Nambudri father cannot enforce partition 
among his sons just as a karnizvan caunot 
upon his nephews, nor can a c0-parconer in & 
Nambudri zllom enforce compulsory partition 
by suit. (d) The alleged share of a 
Nambudr father ora Nambudari son cannot 
be attached and brought to sale by a creditor 
for the personal debt of the debtor just 
as the alleged share of the karnivan or of 
an Anandhrawan cannot ba attached and 
brought to sale for the debt due to a ereditor 
by such karnavan. (e) The alleged share 
of a Nambudri father or son belonging to 
an Ilion cannot be alienated by him so as to 
give a right to the alienee to bring a suit 
for enforcement of partition among all the 
members of the Ilom any more than a member 
of a Malabar Zarwid and alienate his alleged 
share so as to give such right to the alienes. 

I am prepared to follow the principle 
enunciated in the decisions of {this Court in 
Nilakandan v, Madhavin (1) and Govinda v. 
Krishnin (9). The appellant’a learned Vakil 
argued that the case of Kunhzchaekkan v. 
Lydia Arutandan (3) has destroyed most of 
the above incidents even of the Mirumak. 
katayam L ww inthe casa of Nair families. Ia 
that case, it was held that the conversion of 
even one of the members of a Marumak- 
katayam Tarwad dissolved the ceo-paresaery 
completely (with the incident of survivorship), 
Without offering any opinion as to the corract- 
ness of the decision in that particular case, 
I am not prepared to hold that all the differ- 
ences which I pointed out above batwesn an 
ordinary Hinda joint family on the one 
side and a Marumakkitayam joint family 
Tarwad or a Nambadri Ilom on the other 
side have bean obliterated by the above 
decision, even if by a process of logic, 
such a result could be deduced from some 
observations in that case. The eise of 
Muttuyin v. Zemindir of Stvagirt (4) was 
relied upon by the appellant's Vakil fop 


(3) 14 Ind. Cas. 480; (1912) M. W. N. 386; 11 M. 


L. T. 232. 
(4) 6 M. 1; 9 I. A. 129; 12 C. L. R. 169, 
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the proposition that the fact that the incident 
of impartibility and inalienability attach to 
the property of a joint Hindu family will 
not prevent the operation of the rule of 
Hindu Law which makes the sons liable for 
a father’s personal debts to the extent of 
ancestral property. But that case has no re- 
levenoy  bes&ause the non.liabiiity of the 
Nambudri sons is not based upon the abssnoea 
of the incidents of partibility and alienability 
alone but upon the illom and iis members par- 
taking of the nature of a Murumaktatayam 
- tarw ıd as regards the rights of its mambars in thea 
property. In the result, the second appeal 
must be dismissed with costs. 

MILLER, J.—lI agree. 

Appeal dismissed. 


MADRAS HIGH COURT. 
Cryin Revision Perrrion No. 1062 or 1912. 
September 11, 1913: 
Present: —Mr. Justice Sadasiva Iyer, 
In re M. A. VAPPU ROWTHER— 


DEFENDANT —PETITIONER., 

Arbitration —Party cannct revoke reference except on 
good cause. 

A party to a reference to an arbitration cannot 
revoke it except for good cause, as it stands on the 
same footing as all other lawful agreements. 

Bansidhar v. Sital Prosad, 29 A. 13; 3 A. L J. 613; A, 
W. N. (1906) 258, Pestonjee Nusserwanjee v. Manockjee 
§* Co., 12 M. I. A. 112; 10 W. R. 51(P.0.); 20 Eug. Rep. 
283, relied upon. 


Fetition, under section 115 of Act V of 
1908, praying the High Court to revise the 
order of the Subordinate Judgeof Kum. 
hakonam iu Civil . Miseellane»us Appsal No. 
3l of 1912, preferred against the order in 
Original Suit No. 326 of 1910, on the file of 
the District Munsif of Mayavaram. 

Mr. K. Ramachandra Iyer, for the Petitioner, 

JUDGMENT.—There is no question of 
jurisdiction or acting illegally to bring this 
petitioa within the words of section 115 of 
‘the Civil Procedure Oode unless the petitioner 
could establish that the reference to arbitra» 
tion could be revoked by him at his will and 
pleasure. (He s» revoked it before the 
award and it has been found by both Courts 
that he had no good causa for the revoca- 
tion) Whatever might have been the old 
English Common Law, the Privy Council in 
Pestonje» Nussurwaniee v. Manockjee y Oo. (1) 


practically treated that law as obsolete, and 
(1) 12 M. I. A. 112 at p. 130; 10 W. R. 51; 20 Eng. 
Rep. 283. 
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have ruled that references to arbitration 
"stand on the same footing as all other 
lawínl agreements from which the party 
eaanot retire except for good cause.” Sea 
also Bansidhar x. Sital Prasad (2). I reject 
this petition. 
Petition rej ected. 
(2) 29 A. 13; 3 A.L. J. 618; A. W. N. (1906) 253. 





CALCUTTA HIGH COURT. 
MiscELLANEOUS Orvis ApPgAL No. 187 or 
1910. 

January 12, 1914. 

Present; —Mr. Justice Fletcher and 
Mr. Justice N. Chatterjea. 
MAHAMMAD EAHASAN HOSAIN— 
JUDGMENT-DEBTOR— ÁPPELLANT 
C6TS80,8 
TARA PROSONNA MUKHRERJEE— 
DEOSEE-HOLDER—HR ESPONDENT. 

Civil Procedure Code( Act V of 1908), s. 47, O. XXI, v. 
66 —4Appeal—Emecution of decree —Sale proclamation— 
Valuation of mortgaged properties to be sold—Accep- 
tance of decree-holder's valuation—Order, whether ap- 
pealable, 

Every order passed in execution proceedings is 
nob appealable; only such orders as conclusively 
determine the rights of the parties are appealable. 

Deokt Nandan Singh v. Bansi Singh, 10 Ind. - Cas. 
371; 14 O. L. J. 35; 16 C. W. N. 124 and Panch Duar 
Thakur v. Mant Raut, 17 Ind. Cas. 88; 16 O. W. N. 
970, followed. 

Therefore, an order accepting the valuation put 
upon a property by the decree-holder under rule 66 
of Order XXI ofthe Civil Procedure Code, is not 
appealable. . 

Appeal from: the order of the District Jadge 
of Birbhum, dated February 1, 1910. . 

FACTS.--In this ease, the parties asked 
the Court to fix the valuation of the mortgaged 
properties to be proclaimed for sale. The 
judgment debtor adducad no evidence but 
relied upon a judgment in & previous case in 
whieh the Court held that the properties, 
were worth Hs. 52,000. The Court below in its 
present judgement said :— Going through the 
list, minutely testing the profits of each and 
giving even a longer number of years' pur- 
chase than usual, I find that the alleged 
valuation in the judgment is an extravagant 
one." Then the learned Judge found that the 
valuations given by the decree-holder were 
quite fair and proper and directed that pro- 
clamation would issue giving thess valuations 


of the decree- holder. 


From that order, the judgment-debtor ap- 
pealed to the High Court. 
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Mr. Rasul and Babus Harendra Krishna 
Mukeriee aud Haradhan Chatieriee, for the 
Appellant. 

Babus Nanda Lal Banerjee and Bipin Behary 
Ghosh, (Juvior), for the Respondent. 

JUDGMENT. 

FLETCHER, J.— This is an appeal against 
an order passed by the learned District Judge 
of Birbhum, dated the lst February 1910. 
The order was a3 order accepting the valua- 
tion put upon a property by the decree- 
holder and the judgment-debtor being dis- 
satisfied with the decision of the learned 
District Judge has preferred this appeal to 
this Court against that order. It seems to 
me quite clear on the provisions of the law, 
that no appeal lies against such an order. 
It will be sufficient if [ say that I adopt the 
judgment of Mr. Justice Mukerjee in the 
ease of Deokt Nandan Szngh:v. Bansi Singh 
(1). The learned Judge there pointed ont 
that every order passed in exe2ution proosed- 
ings is not appealable; only such orders as 
conclusively determine the rights of the 
parties ara appealable. That decision has 
been followed and approved of in the case of 
Panch Duar Thakur v. Mani Raut (2), That 
is a decision of the learned Chief Justica and 
Mr. Justice Chapman, and in the couraa of 
his judgment, the learned Chief Justice ex- 
presses himself as being in complete agree- 
ment with Mr. Justice Mukerjse’s view iu this 
matter. I may also say with respect that I 
am also in complete agreement with Mr. 
Justice Mukerjee's view. tis not necessary 
to go into the older authorities on this point, 
some of which do, no doubt, g3 to show that 


a right of appeal exists; but unless we can. 


come to the conclusion that we disapprove of 
the decisions of Mr. Justice Mukerjee and 
Mr. Justice Teunon and the learned Chief 
Justice and Mr. Justice Chapman in the two 
cases reported in 16 Calcutta Weekly Notes 
and referred to above, we are bound to 
follow them. That being so it seems to 
me quite clear that the order in 
this case which the present appellant com- 
plains of is non-appealable, The appeal; 
therefore, fails aad must be dismissed with 
costs, one gold mohur, 
CHATTERJEE, J.— I agree. 


Apreal dismissed. 
AD 10 Ind. Cas. 371; 14 C. L. J. 35; 160. W. N. 


(2) 17 Ind. Cas. 88; 16 C. W. N. 970. 
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PUNJAB CHIEF COURT. 

First Civit, Appsat No. 828 or 1910. 

January 8, 1914. 
Present: —Sir Arthur Roid, Kr., Ohief Jadze, 
° and Mr. Justice Kensiogbon. 
MELA RAM AND OTHERS — DEFENDANT — 
_ APPELLANTS 
versus 

RALLA RAM AND OrRERS—PLAINTIFFS — 

: RESPONDENTS, 

Fraud —Misrepreseutation that a particular method 
of service would supply notice of suit to defendant -- 
Decree ex parte —Liable to be re-opened on ground of 
Sraud—Allegations of fraw? $n plaint—~Sufficiently 
indicating fraud proved. 

On the date on which a notice of suit was to be 
issued by the Court, A falsely represented that B., 
the defendant, was away from home in a distant part 
of the country and that notice should go to himin the 
form of advertisement in a newspaper of that part, 
and thus obtained an ex parte decree against the 
defendant. B. sued A.onthe allegations that A. 
had fraudulently obtained an ex parte decree by con- 
cealing tlie real facts and fraudulently secured execu- 
tion of the decree in B.'s absence and without his 
knowledge: 

Held, that the ex parte decree was secured by 
fraudulent misrepresentation, that the method of 
service adopted would supply B. with notice of suit, 
and this fraud was sufficiently indicated by the alle- 
gations iu the plaint. 

That A.’s action was clearly fraudulent within the 
terms of section 17 of the Contract Act and B. was 
entitled to re-open the issues decided in the previous 
suit, 


First appeal from the decree of the 
Honorary Civil Judge, exercising the powers 
of a Subordinate Judge, 1st class, Jullundar, 
dated the 6th May 1910, decreeing plaintift’s 
claim. : 


Bhagat Govind Das, Messrs. Khem Ohand’ 


and Gokal Chand | Norang, for Rai 
Bahadur Lala Sukk Dial, for the Appel- 
lants. 

Rai Bahadur Pandit Sheo Narain, for the 
Respondents. 

JUDGMENFP.—The plaintiff sued, by 


plaint, dated the 22ad of June 1309, for a 
declaration that he was owner aud in pos- 
session of two houses marked A and B on 
the plan filed and of two-thirds of a shop 
and for a declaration that tha ex parte 
decree for possession of half of each of the 
said houses and one-third of the shop 
obtained by the defendants against him 
was void and not binding on him, or for 
any other relief which the Court might deam 


proper. 
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On the 24th'of August 1909, the Court 
held that the defendants were in actual pos- 
session of a half share of each of the houses 
aud one-third of the shop and that the 
plaint should be amended by substituting a 
claim for possession of those shares. This 
order was reviewed to the extent that the 
amendment should be in respect of house A 
and the shop only. An amended plaint was, 
consequently filed on the 21st November 1909, 
seeking a declaration that the plaintiff was 
proprietor in possession of house B and that 
the defendants had no right to it, and a 
decree for possession of half house A and one- 
third of the shop. In this plaint it was 
alleged that the defendants fraudulently 
obtained an ex parte decree on the 19th of 
. June 1905 for possession of half of each of 
ihe houses and for one-third of the shop 
against the plaintiff by concealing the real 
facts and fraudulently secured execution of 
the decree, in plaintiff's absence and without 
his kuowledge. The Court below has found 
that the defendants obtained this decree 
fraudulently in that they represented that 
there was only one chaubara on the roof of 
house B and concealed the fact that the 
house was  two-storied, the upper story con- 
sisting five splendid cheubaras,” In the 
Court’s opinion the motive for this mis- 
representation was to establish the right ‘of 


one Kanshi Ram, whose heirs the present ' 


defendants-appellants claim to be, to half of 
the lower story, as they could not hope to 
. prove that he had built the upper story, and 
the inference would be that the builder of 
the upper story was ihe owner of the lower 
' Btory. The Court below did not lay stress 
on the fact that a false address had been 
supplied to the Court in a previous suit as the 
address of the respondent but the allegations 
of fraud in the amended plaint are sufficiently 
wide to cover that fraudulent misrepresenta- 
iion. : 

We are satisfied that at the date on which 
a notice of a previous suit was issued by 
the Court, the respondent was not at Calcutta 
and that the appellants’ objection represent- 
ing that he was at Calcutta and that notice 
should goto him in the form of advertise- 
ment in the “Englishman” newspaper was 
to conceal from him the fact that a suit had 


been filed and to obtain a decree behind his: 


back. The respondent’s wife was admitted- 
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ly living at Jullundur, where the property 
was situate, until 1907 and the respondent 
had an agent and at least oue tenant at 
Jullundur atthe time. Both the wife and 
the tenant occupied part of the premises in 
sniband the straightforward course would 
have been to attempt to ascertain from the 
wife or agent or tenant where the respond- 
ent. was, and if the attempt failed, to have 
substituted service effected by affixing notice 
to the house oceupied by the wife and lately 
occupied by the respondent. We are not 
satisfied that the respondent ever sent the 
appellants or their aucestor any  Caleutta 
address as being his, and it is significant that 
no attempt was made b> serve the respoud- 
ent through a Calcutta Court at any place 
in Calcutta. 

The Pleader for the appellants contended 
that the course above, found to have been 
adopted by the appellants does not constitute 
fraud within the terms of section 17 of the 
Contract Act, and cited Abdul Hossein v. 
Turner (1), Balaji Raoit v. Gangadhar Ram- 
krishne (2), Mahomed Golab v. Mahomed 
Sulliman (8) and Narsingh Das v. Bibi 
Rafikan (4) for the propositions that the 
charge of fraud must be substantially proved 
as laid, and that when one kind of fraud 
is charged another kind of fraud cannot, upon 
failure of proof, be substituted for it; that 
where fraud is set up, particulars of it must 
be given and it must be based upon a 
specification of the acts relied upon as con- 
stituting fraud; that the respondent had to 
prove that he had been prevented by the 
fraud of the appellants from placing his 
defence to the claim before the Court and 
that even if the respondent was really un» 
aware of the suit and the decree and exe- 
cution proceedings were all behind his back, 
failure to serve summons was not sufficient 
ground for relief in this suit but that he 
must prove that the decree was obtained by 
fraud. These authorities do not, in our 
view of the facts established by the evidenca — 
on the record,. help the appellants. ` Aa 
&bove stated the decree was secured by 
fraudulent misrepresentation that the method 


of service adopted would supply the respond- 
(1) 11 B. 620 at 643; 14 I. A. Lil. 
(2) 82 B. 255: 10 Bem. L. R, 276. 
(8) 21 C. 612. 
(4) 5 Ind. Cas. 198; 37 C. 197; 11 C. L, J. 250; 
14 O., W, N. 507. 
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ent with notice of suit and this fraud was 
sufficiently indicated in the plaint. The 
appellants’ action was clearly fraudulent 
within the terms of section 17 of the Contract 
Act and the respondent was entitled to re- 
open the issues decided in the previous suit. 
Our finding on the question of fraud 
obviates the necessity of - considering the 
second issue framed by the Court below. On 
the third issue we have no hesitation in 
holding, on the evidence -on the record that 
the respondent was owner of the whole of 


the houses in suit, Kanshi Ram baving at. 


his death no title to those houses, and that 
"the respondent is entitled to the decree for 
possession of one-third of the shop in suit 
which he has obtained below. 

The Pleader for the appellants laid con- 
siderable stress on a judgment of this Court 
in Second Appeal No, 337 of 1901 between the 
same parties, and on certain proceedings 
connected with the redemption of a mort- 
gage in respondent’s favour. The mortgage 
was of agricultural land, and it and the 
proceedings in respect of it had nothing to 
do with the subject-matter of the present 
suit. So much of the judgment in Appeal 
No. 337 of 1901 as laid down a general 
rule of succession under Hindu Law was 
obiter dictum, inasmuch as it had already 
. been admitted in that suit that the respond. 
ent-was heir to half the property of Kanshi 
Kam. Gopi Ram, the ancestor -of the 
appellants, had, in our opinion, no title to 
the property decreed by the Court below to 
the respondent. The appeal fails and is 
dismissed with costs. 


Judgment was pronounced at the hearing 
on the 18th December last, Delivery of a 
written judgment has been delayed by the 
Christmas vacation. 

Appeal dismissed. 


MADRAS HIGH COURT. 
Lerress PATENT ÀÁPPEAG No. 38 or 1913. 
November 19, 1913. 
Present:—Mr. Justice Sadasa Aiyar and 
Mr. Justice Spencer. 

N.S. NATHEIR SAHIB-—PzAINTIER- 
APPELLANT 
versus 
KADIR MOIDEEN ROWTHE R~ 


D£FENDANT— RESPONDENT. 
Patent (Mađ), s. 10-—Meaning 





Letters of the 
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term "judgment" —Order as to costa——" Judgment?! 
even if discretionary — Test for awarding costs. 

An order awarding costs even if discretionary i4 
nevertheless a “Gudement” within the meaning of soc- 
tion 15 of the Letters Patent and is appealable. 

Tulja Ram Row v. Alagappa Chettiar, 8 Ind, Cas, 340; 
(1910) M. W. N. 696; 8 M. L. T. 459; 21M. L.J. 1; 
85 M. 1; Westgate v. Crowe, (1908) 1 K. B 24; 77 L. 
J. K. B. 10; 97 L. T. 769; 24 T. L. R. 14, followed. 

Saravana Mudali v. Rajagopala Chetty, 17 M. L. 4. 
569, dissented from. 


Where both parties to a case are to blame for litiga- 
tion, costs should not be awarded to either. 


Appeal, under section 15 of the Letters 
Patent, against the jadgment of the Hon’ble 
Mr. Justice Oldfield in Second Appeal No. 
1665 of 1911 preferred against that 
of the Subordinate Judge of Coimbatore, in 
Appeal Snit No. 4 of 1911 (Original Suit 
No. 570 of 1910 on the file of the District 
Munsif of Coimbatore). 


Mr. T. M. Krishnaswami Atyar, for the Ap- 
pellant. 
Mr. Y. K. Venugopal Naidu (for Mr. K. R. 
Subramcnza), for the Respondent. 
JUDGMENT, 


SADASIVA ÁIYAR, J.—~A preliminary objec- 
tion is taken that no appeal lies under sec- 
tion 15 of the Letters Patent, as the question 
decided by the learned Judge of this Court 
related only to costs of the litigation. Re- 
liance is placed on the decision of Saravana 
Mudaliar v. Rajagopala Ohetty (1) and on 
Letters Patent Appeal No. 9 of 1909, which 
follows Saravana Mudaliar v. Rajagopala Ohetty 
(1) without discussion. Not only is the de- 
cision of Saravana Mudaliar v. Hajagopala 
Ohetty (1) not reported in the authorized 
reports, but the learned Chief Justice and 
Mr. Justice Wallis geem to have hesitated 
to arrive at a similar conclusion in Original 
Side Appeal No. 1 of 1907 and: the autho- 
rity of that case has been seriously impaired 
by the observations in the judgments of 
the learned Chief Justice and Krishnaswamy 
Aiyar, J., in Tulja Ram How v. Alagappa 
Oheltiar (2). The judgment of the learned 
Chief Justice shows that the fact that the 
adjudication relates to-a question in the 
decision of which the Court is vested with 
a discretion, does nob prevent the adjudica- 
tion being a judgment from which, when pro- 


(1) 17 M. L. J. 569. i 
(2) 8 Ind. Cas. 340; 35 M. i eee M, W. N. 696; 
8 M. L. T. 453; 21 M, L. J. 1 
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nounced by a single Judge, an appeal could 
be brought under section 15 of the Letters 
Patent. The reason given by Sir V. Bhashyam 
Iyengar, J., in Saravana Mudaliar v. Raja- 
gopala Ohetty (1) based upon the practice of 
English Court in respect of allowing 
appeals agaiust costs which are matters of 
discretion does not, it seems to us, affect 
the question whether an adjadication 
aS to costs ig a judgment from which 
an appeal lies under the Letters Patent. 
[See also Westgate v. Orowe (3). I 
agree with the judgment to be just now 
pronounced by my learned brother on the 
merits of the appeal and the order to 
be passed in respect of coats in all the 
Courts, and we overrule the preliminary 
objection. 

SeENOER, J.— My learned brother has dealt 
with the preliminary objection and [ agree 
with himin thinking that the judgment of 
the learned Judge of this Court, who 
decided the second appeal, is not a mere 
order as to costs but is a judgment open 
to appeal. On the merits it may be that 
the District Munsif did not clearly keep in 
view the principles of law under which 
a conditional tender is nob to be regarded as 
a legal tender. [See Ohunder Caunt Mooker- 
jee v. Joloonath Khan (4)]. Bat he was 
right in taking notice of the plaintiff's 
conduct in attempting to abuse the process 
of the Court by obtaining an order of arres} 
before judgment in order to bring pressure 
on a debtor whom he must have kaown 
to be willing to pay the amount for which 
the suit was subsaquently filed. The Sub. 
ordinate Judge also seems to have been 
under a misapprehension that the claim in 
the suit was for the:whole amount of Rs, &00. 

On the whole, I am of opinion that 
each party was to a certain extent to blame 
for the litigation, and that the plaintiff 
‘Should not have been made to pay the 
defendant’s costs in the firat Court. Oar 
order, allowing this Latters Patent Appeal, 
is, therefore, that each party shall bear his 
own costs throughout. 

Appeal allowed. 
(3) (1908) 1 K. B. 24; 77 L.J. K. B. 10; 97 L.T. 


769; 24 T, L. R, 14. 
(4) 8 C. 468; 1 C. D. R. 470. 
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THE COURT OF THE FINANCIAL 
COMMISSIONERS, PUNJAB. 
Revenus Revision No. 196 or 1912.18. 
September 11, 1913. 

Present; —Mr. M. W. Fenton, F. C. 
POLAR, minor, rHroved Musammat KAMLI, 
HIS MOTHEa—P t AINTIFF —APPLICANT 

^ Versus 

KHAYALI AND orHERS—DEFENDANTS — 

> RESPONDENTS. 

Punjab Tenancy Act (XVI of 1887), s. 5 (1) (a), s. 5 
(2)—Condition as- to continuous occupation by 
more than two generations in the male line—Concerns 
only the occupant in 1887 —Subsequent succession need 
not bein male lineal descent—Occupation of separate 
fields by brothers —No disproof of inheritance from 
father. 

The requirements of section 5 (1) (a) of the Panjab 
Tenanoy Act of 1887 as to continuous occupation of 
the land by more than two generations in the male 
line concern only the tenant in occupation at the 
commencement of the Act. If in respect of his occu» 
pation the conditions in question are satisfied then 
any subsequent successor-in-interest to the tenancy is 
entitled to the results acoruing from the circumstance 
that these conditions were so satisfied by the occu- 
pant of the year 1887, even though such successor 
may nobbe related in male lineal descent to the 
occupant of that year. For the purpose of section 5. 
(2) itis sufficient to prove that since 1887 the suc- 
cessors-in-interest of the occupant of that year have 
held continuously without paying auy rent beyond 
revenue rates and cesses, 

Where in 1863, beyond which records did not go, two 
brothers were shown in occupation of separate fielda: 

Held, that section 5 (2) created the presumption 
that the tenants in ocoupation in 1863 did inherit 
from their father, and the burden of proving that 
they did not, is not discharged by proof of the fact 
that they held possession of separate fields and nos 
jointly, ; 

Petition for revision against the order of the 
Commissioner of Ambala, dated 21st April 
1913. 

Lala Madan Ohand, for the Applicant. 

- Mr. Lachmi Naratn, for the Respondent. 

ORDER,—The first Court decreed iu 
plaintifi’s favour cancelling a notice of eject- 
ment issued against him by defendants. 
The Collector accepted defendants’ appeal 
and dissmissed plaintiffs claim. The Com- 
missioner rejected plaintiff's appeal. Plain- 
tiff now applies to this Court on the revision 
side. The question at issue is whether the 
‘conditions of section 5 (1) (a) of the 
Tenancy Act are satisfied in respect of this 
tenancy. It is admitted thatin the matter 
of the amount of rent heretofore paid, the 
conditions in question are satisfied. The only 
point in dispute is whether- the condition 
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as to holding for more than two generations 
in the male line of descent at the time of the 
commencement of the Act of 1887 bas been 
satisfied. The Collector has entirely ignored 
the presumption in favour ofthe tenant 
which is given by section 5 (2) ofthe Ten- 
ancy Act. Bearing in mind the fact that 
the word “tenant” in section 5 (2) includes 
the predecessor.in-interest of the tenant for 
the time being [section 4 (7) | it is undoubted- 
ly the case that Polar the plaintiff "haa 


continuously occupied land for thirty years: 


and paid no rent therefor beyond the amount of 
land revenue etc, etc.” The reasons assigned 
by the Commissioner for not giving Polar 
the benefit of the presumption conferred by 
section 5 (7) are two. The first of these is 
that Polar has not inherited the tenancy 
from a grandfather or grand-unele. Polar 
has inherited the tenancy as being the 
nearest male agnate descended from a common 
ancestor of the previous holder. Whether the 
-common ancestor did or did not occupy the 
land need not now be considered as we are not 
investigating a succession case under section 
59 of the Tenansy Act. The fact that Polar 
has succeeded to and is in possession of, the 
tenancy, whether it be an occupancy tenaucy 
ora tenancy-at-will, is not disputed. The 
question thenis whether, admitting for the 
purpose of argument that Polar has not 
inherited the tenancy from a grandfather or 


grand uncle, that circumstance affects the 


presumption conferred by section 5 (2). I 
am unable to hold thatit does. The require- 
ments of section 5 (1) (a) as to continuous 
occupation of the land by more than two 
generations inthe male line concern only 
the tenant in occupation at the commence- 
ment of the Aet of 1887. Ifin respect 
of his occupation the conditions in question 
are satisfied then any subsequent successor- 
in-interest to the tenancy is entitled to the 
results accruing from the circumstance 
that these conditions were so satisfied by 
the oceupant of the year 1287, even though 
such successor may nob be related in male 
lineal descent to the occupant of that year. 
For the purpose of section 5 (2) itis suffi- 
cient to prove that since 1887 the successors- 
in-interest of the occupant of that year have 
held continuously without paying any rent 
beyond revenue rates and cesses. 

But the otber reason which the Oom- 


missioner gives for nob allowing to Polar the 
benefit of section 5 (2) remains to be dealt 
with. In this cvanection the following 
pedigree-table may be referred to:— 


BUDDHA. 


amm re a m mammis as AR So 








Chaina, Deoji, 


Maula. Dhanna. 


In 1863, beyond which records do not go, 
the land wasin possession of Chaina and 
Deoji. At the time of the commencement 
of the Tenancy Act of 1887 the ooccapants 
were their sons, Maula and Dhanna. Colonel 
Dallas holds that as in 1863 Chaina and 
Deoji each occupied separate fields and were 
not recorded as joint tenants of the whole 
land, therefore, it is to be coneladed that they 
did not inheritthe land from their father, 
Such a conclusion is wholly unwarranted. 
Section 5 (2) creates the presumption that 
the tenants in occapation in 1863 did inherit 
from their father and the burden of proving 
that they did not is not discharged by proof 
of the fact that they held possession of 
separate fields aud not jointly. 

For the foregoing. reasons [ direct, under 
section 84, Tenancy Act, that the orders of 
the Collector and the Commissioner ba set 
aside and that the decree of the Assistant 
Collector, dated 16th August 1912, be restored. 
I award costs in all Courts to plaintiff against 
defendants. 

Revision accepted. 





CALCUTTA HIGH COURT. 
SECOND Civ Appeat No. 1447 og 1910, 
August 21, 1913. 
Present: — Justice Sir Ashutosh Mookerjee, 
Krt., and Mr. Justice Beacheroft. 
BASI MOHAN MALAKAR-—PLAINTIFF— 
APPELLANT 
VETEUS 
GOBINDA CHANDRA KARMAKAR 
AND OTHERS—DEFaNDANTS —RESPONDENTS, 
Appeal— Question of law raised for first time in 
appeal, when may be allowed to be taken, 
When & question of law is raised for the first time 
in a Court of last resort, upon the construction of a 
document, or upon the facts either admitted or 


proved beyond controversy, it is not only competent 
but expedient, in the interests of justice to entertain 
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the plea. The expediency of adoptirg that course 
may be doubted wken the plea cannot be disposed of 
without deciding nice questions of fact, in considering 
which the Court of ultimate review is placed ina 
much less advantageous positionthanthe Courts below. 
But the course ought notin any case to be followed 
unless the Court is satisfied that the evidence 
establishes beyond doubt that the facts, if fully in- 
vestigated, would have supported the new plea. 

Connecticut Fire Insurance Co. v. Kavanagh, (1892) 
A. C. 473 at p, 480; 61 L, J. P. C. 60; 67 L. T. 605; 57 
J. P. 21, followed. 


Appeal from the decree of the First Sub- 
Judge of Dacca, dated January 8th, 1910, 
modifying that of the Third Munsif of that 
place, dated August 9th, 1909, 


Mr, Oaspersz and Babu Nanda Gopal Bhatta- 
charyya, for the Appellant. 


Babu Gobinda Charan Dey Roy, for the 
Respondents. 


JUDGMENT.—The subject matter of the 
litigation which has given rise to this appeal 
consists of two parcels of land. The plaintiff- 
appellant claims to have been the owner of 
these two parcels; and in the present suit, he 
seeks to recover from the defendants, rent 
at the rale of 8 annas per year in respect of 
the first plot and possession in respect of the 
second plot. The plaintiff stated in tho 
plaint that he had borrowed money from the 
first defendant and had subsequently placed 
him in possession on the verbal agreement 
that he would continue to hold and enjoy the 
land on payment of rent at the rate of eight 
annas per annum. The plaintiff farther 
stated that the defendant was a trespasser in 
respect of the second plot. In their written 
statement, the defendants contended that on 
the Ist August 1882 they had taken a con- 
veyance from the plaintiff in respect of both 
the plots of land. They added that they 
were bound to pay eight annas annually 
to the plaintiff as joint owners and that this 
sum was in essence their contribution towards 
the Government dues. Upon these plead- 
ings, an issue was raised in these terms:— 
“Were the disputed plots conveyed to the 
defendants by the plaintiff by sale-deed as 
atated in the, written statement?’ The 
Court of first instance found upon this issue 
in favour of the plaintiff, and held that the 
conveyance set up by the defendants was not 
proved to -be a genuine instrument. The 
Court accordingly deoreed the suit in these 
terma:— The plaintiff would get rent at 


8 annas a yenr in respect of the first parcel 
and should recover possession in respect of the 
second plot.” The defendants appealed and 
failed to satisfy the Subordinate Judge that 
the view taken by the Cours of first instance 
as to the geauineness of their conveyance was 
erroneous. They contended, however, that 
on the admissions contained in the plaint 
and in the deposition of the plaintiff, they 
were entitled to succeed and that the plaintiff 
could recover only 8 annas a year as 
contribufion in respect of the Government 
dues. On behalf of the plaintiff-respondent, 
16 was objected that this point was not cover- 
ed by the grounds taken in the memorandum 
of appeal and that it was not the case of 
the defendants as made iu the Court of first 
instance. The Subordinate Judge overruled 
the objection and held that as this was a 
question of law unconnected with any facts, 
he might entertain it and decide the case on 
basis thereof. The Subordinate Judge 
ultimately held that the decree for ejectment 
in respect of the second plot must be con- 
firmed, bat that in respect of the first plot 
the decree should be modified. The decree 
he made was framed in these terms:—‘‘The 
plaintiff shall get from the defendants 8 
aunas per annum as contribution towards 
the dues of the superior landlord.” 


The plaintiff has now appealed to this 
Court, on the ground that the question 
entertained by the Subordinate Judge should 
not have been allowed tobe raised before 
him. In our opinion, there is no room for 
controversy that the judgment of the Subordi- 
nate Judge cannot be supported. He is clearly 
in error when he states that the question 
raised before him was one of law, unconnected 
with any facts. If it had been a pure question 
of law, it might have been open to him to en- 
tertain it, if he was satisfied that the plaintiff 
was not taken by surprise and prejudiced by 
the new argument. The rule on the subject 
is thus stated by Lord Watson in delivering 
the judgment of the Judicial Committee in the 
case of Connecticut Fire Insurance Company 
v. Kavanagh (1): “When a question of law 
is raised for the first timein a Court of last 
resort, upon the construction of a document, 
or upon the facts either admitted or proved 
beyond controversy, ib is not only competent 


(1) (1892) A. C. 473 at p. 480; 61 L. J. P, O. 50; 67 
L. T. 508; 67 J. P. 21. 
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but expedient, in the interests of justica to 
entertain the plea. The expedieney of 
adopting that course may be doubted, when 
the plea cannot be diposed of without decid- 
ing nice questions of fact, in considering’ 
which the Court of ultimate review is placed 
in a much less advantageous position than 
the Courts below. But their Lord- 
ships have no hesitation in holding that the 
course ought not, in ary case, to be followed, 
unless the Court is satisfied that the evidence 
upon which they are asked to decide estab- 
lishes beyond doubt that the facts, if fully 
investigated, would have supported the new 
plea." 

Now, what is the position of the parties in 
the case before us? The plaintiff asserted 
that the land originally belonged to him, that 
for the satisfaction of a debt incurred by him, 
he placed the first parcel in the occupation of 
the first defendant and that the arrangement 
between the parties was that the latter 
should, while holding the land, pay him rent 
at the rate of 8 annas per annum, No doubt, 
there was,in & subsequent portion of the 
plaint, a statement to the effeot that the land 
was purehased, which was clearly not con- 
sistent with 
portion of the plaint.’ The defendants did not 
accept this allegation but asserted that they 
had acquired title to both the plots by pur- 
chase under a conveyance, and their case 
was that they were liable to pay 8 annas a 
year as contribution towards the Government 
dues, in respect of both the plots. This plea 
has entirely failed, and the only question 
raised in the fourth issue, namely, whether 
the defendants bad by conveyance acquired 
the disputed plots from the plaintiff as stated 
in their written statement, has been answered 
against them. They did not allege in the 
alternative that, if their title on the basis 
of the conveyance failed they relied npon an 
oral trausfer by the plaintiff in favour of the 
first defendant. The learned Vakil for the 
respondent has stated that such an alternative 
defence could not very well have been made 
in the Court of firat instance. Bat this is 


really conclusive upon the point; if such: 


defence could not have been taken in the 
Court of first instance, there is much less 
reason why it should be permitted to be urged 
in the Court of first appeal. The primary 
Court, as we understand the judgment, did 
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not investigate the question as to the precise 
title under which the defendants held the 
first plot. It was not necessary to determine 
this question, which was not raised in any of 
the issues for the obvious reason that the 
parties were agreed upon one point, namely, 
that the defendants were bound to pay to the 
plaintiff 8 annasa year. Theonly point in 
controversy was, whether the sum was pay- 
able in respsct of both the plots or the first 
plot only. The Court found that the pay- 
ment was due in respect of the first plot and 
has accordingly made adecree in favour of 
the plaintiff. That decree should not have 
been reversed by the Subordinate Judge. 

The result is, that this appeal is allowed, 
the decree of the Subordinate Judge set aside 
and that of the Court of first instance 
restored. The plaintiff is entitled to hig 
costs both here andin the Court of Appeal 
below. s 


Appeal ailowed. 


MADRAS HIGH COURT. 
Seoonp Civit, Appzat No. 151 or 1911. 
December 5, 1913. 

Present: —Mr. Justice Sankaran Nair and 
Mr. Justice Bakewell. 
NANJAYA MUDALI AND ANOTEER— 
DEFENDANTS8—-À PPELLANTS 

VETEUSE 


SHANMUGA MUDALI AND otasrs— 


PrAiNTIFFS— RESPONDENTS. 

Hindu Law—Mitakshara —Joint famtly—Alienation 
by a co-parcener of his share—Increase of such shure by 
the subsequent death of other members—Alienee’s right 
——Co-parcener deemed still tobe member of family — 
Alienee not a tenant-in-common—Subsequent alienation 
by the co-purcener of such increased share not valid— 
Limitation —Eaclusion from enjoyment for twelve years. 

Where a member of a Hindu co-parcenary, governed 
by the Mitakshara School of law, alienates his share 
in the co-parcenary properties, ib cannot be said that 
by the mere act of alienation he becomes a separated 
member, and his alienee a tenant-in-common, invested 
with rights as such; the alienation, at most, gives 
the alienee a mere right in personam against his own 


_alienor to compel him to sue for partition, but the 


alienor himself still remains a member of the co. 
parcenary, and his share in the family properties 
fluctuates according as there are births or deaths in 
the family subsequent to the alienation; so, where on 
the date not of the alienation but when alienation 
takes effeot the alienor's share in the family properties 
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is increased by the death ot some members that 
increased share passes eo instanti to his first alienee, 
and the alienating co-parcener cannot, by a-subse- 
quent conveyance, confer upon another person any 
title to such increased share. ; 

Iburamsa Rowthan v. Thiruvenkatasamt Natek, 7 Ind. 
Cas. 559, 84 M. 269; (1910) M. W. N. 380; 8 M. L. T. 
269; 20 M. L, J. 748; Srinivasa Sundara Thathachariar 
v. Krishnaswamt Aiyangar, 15 Ind. Cas. 354; (1912) 
M. W. N. 379; 11 M. L. T. 312, dissented from. 

The alienee cannot have any interest in any 
specific property and the alienation creates merely an 
equity in his favour. 

Hem Qhwnder Ghose v. Thako Mont Debi, 20 C. 533, 
Amolak Ram v. Chandan Singh, 24 A. 483, A. W. N. 
(1902) 187, Narayan bin Babaji v. Durgoji, 28 B. 201; 
5 Bom. L. R. 945, Pandurang Anandrov v. Bhaskar 
Shadashiv, 11 B. H. C. R. 72 and Udaram Sitaram v. 
Ranu Panduji, 11 B. H. C. R. 76, referred to. 

The alienee cannot sue for partition and allotment 
to him of his share of the property alienated. His 
remedy is a suit for partition of the whole of the 
family properties. . d 

Venkataramana v. Meera Lobat, 13 M. 275; Palani 
Konan y. AMasakonar, 29 M. 243, Naraynnasawmi 
Naidu Qaru v, Tirumalai Setti Subbayg, 1ó Ind. Cas. 
698; (1913) M. W. N. 96, 24 M. L.J. 79, referred to. 

Nor can the alienee be entitled to possession of the 
property alienated. MN 

Deendayal Lal v. Jugdeep Narain Singh, 4 I. A. 
247 at p. 255,9 C. 198, 1 O.L R. 49; Suraj Bunsi Koer 
v. Sheo Pershad, 5 CO. 148, 4 C. L. R. 226, 6 I. A. 88; 
Hurdi Narain: Sahu v. Ruder Perkash Misser, 10 C. 
626, 11 I. A. 26, referred to. 

The members of a Hindu co-pareenary are entitled 
to sue for possession of the whole of the alienated 
properties, as joint family property subject to the 
alienee’s right to demand partibion. 

Ramkishore Kedar Nath v. Jai Narayan Rama- 
rachhpal, 20 Ind. Cas. 958, 14 M. L. T. 163; (1913) M. 
W. N. 661. 17 O. W, N. 1189; 18 C. L. J. 237; 15 
Bom. L. R. 867, 11 A. L. J. 865, 25 M. L. J. 612, 40 C. 
966, 40 I. A. 213, 10 N. 2. R. 1 (P.0.), referred to. 

Where a member of the Hindu co-parcenary be- 
comes an outcaste, and is excluded from enjoyment 
of the co-parcenary properties for more than twelve 
years, his right in the family properties becomes 
extinguished and he has.none to oonvey to others, on 
the Japse of that period. 

Second appeal against the decree of the 
Subordinate Judge of Madura Hast, in Appeal 
Suit No. 742 of 1909, preferred against 
that of the District Munsif of Dindigul, in 
Original Suit No. 642 of 1906. 

Mr. K. B. Ranganadha  Aiyar, for the 


Appellauts. l 

Mr. T. R. Rama Ohandra Asar (with him 
Mr. T. HR. Krishnaswame Aiyar), for’ the 
Respondents. 


JUDGMENT. 


SANEARAN Narr, J.—The 3rd defendant, a 
member of a Hindn family, conveyed his 
one-fifth share in certain joint family proper- 
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ties iu 1321 by Exhibit I. "That interest has 
now vested in the Ist defendant, his father. 
Two of his brothers died, aud in 1904 the 3rd 
defendant again transferred all his interest 
by Exhibit A. At that time, on the footing 
that he was à  co-parcener, his interest 
amounted to one third. Tho plaintiff has 
acquired the rights eonveyed by Exhibit A 
and ha now seaks to recover possession. 

The Subordinate Judge has held that the 
plaintiff is entitled toa two-fifteenths share 
of the properties, that is, the difference beb- 
ween one-third and one-fifth; and this is an^ 
appeal against that decision, i 

The first question that is argued before us 
is that by the transfer in 1894 the joint 
tenancy was put an end to and the 3rd 
defendant’s first alienee became a tenant-in- 
common with the other c9 parceners so far as 
the property alienated was concerned and 
that, therefore, by the death of the other 
co-parceners no interest accrued to him by 
survivorship; and for this the decisions of 
Benson and Miller, JJ , ia Srintvas1 Sundara 
Thathachariah v. Krishnaswamy Tyenger (1) 
and of Benson and Suudara Aiyar, JJ. in 
Subba Row v, Aninthnarayana- Aiyar, (2) are 
relied upon. These judgments follow the 
opinion of Krishnaswami Aiyar, J.,in Ohinnu 
Pillay v. Kalimuthu Ohetty (3). 


Jt is argued before us that these decisions 
are nob sound and thatthe alienation of a 
co-parcener's interest ina portion of a joint 
family property does not make the alienee a 
tenant-in-common with the other co-parceners 
in the property so alienated. On principle 
it is dificult to support the proposition. 


When a co-parcener alienates his share in 
certain specific family property, the alienee 
does not acquire any interest in that property. 
He can only enforce his rights'in a suit for 
partition. In dividing the family properties 
the Court will, no doubt, set apart for the 
alienating co-parcener's share the property 
alienated if that can be done without any 
injustice to the other co-parceners, and such 
property, if it ia so set apart, may be given 


“to the alienee as the transferee of such 


(1) 15 Ind. Cas. 354; (1912) M. W. N. 379; 11 M. L. 
T. 812. i 

(2) 14 Ind. Cas, 524; 23 M. L. J. 64; 11. M. L. T. 395. 

(3) 9 Ind, Cas. 596; 35. M. 47; (1911) 1M. W. N. 
238; 9 M. L. T. 389; 21 M. L. J. 246. 
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co-parcener, But this is only an equity aud 
the alienee is not, as ot right, entitled to have 
the property so allotted. If such property 
is nob so set apart, then the alienes would ba 
entitled to recover that property which was 
allotted to his vendor for his share, though it 
may not be the property that was alienated 
in his favour. The property allotted will 
take the place of the property which has 
been alienated to him so far as he is 
concerned, 

This law has been repeatedly laid down in 
various cases by tne other High Courts also. 
[See Hem Ohunder Ghose v. Thako Moni Debi 
(4), Amolak Ram v. Ohandan Singh (5), 
Narayan bin Babajt v. Nathaj? Durgaj (6), 
Pandurang Anandrav v. Bhaskar Shadashiv 
(7) and Udaram Sitaram v. Ranu Panduk 
(8)]. This, of course, is inconsistent with the 
view that the alienee acquires any interest in 
any specific property. The co-parcener who 
alienated has himself no such interest. It is 
dificult to see, therefore, how the alienee 
could acquire such an interest. 

For the same reasons, it has been held by 
this Court that an alienee canuot sue for 
partition and allotment to him of his share of 
the property alienated [See Ventatarama v. 
Meera Dobai, (9) aud Palani Konan vy. 
Musakonan\(10).] This again is inconsistent 
with the view thata purchaser becomes a 
tenant-in-common with the others in the 
specific property alienated to him. “They 
have nob been overruled or dissented from 
and are inconsistent with the cases above 
cited relied upon by the appellants. 

Iu Deendyal Lal v. Jugdeep Narain Singh 
(11) a suit was brought by a'son to recover 
the property sold in execution of a deoree 
. against his father. The Subordinate Judge 
passed a decree for a moiety of the family 
property claimed. That decree was reversed 
by the Appellate Court which dismissed the 
suit. The High Court, however, gave the 
plaintiff possession of the whole of the proper- 
ty, not merely the plaintiff’s share. In 


(4) 20 C. 533. 
. (5) 24 A. 483, A. W. N. (1902) 187. 


(6) 28 B. 201; 6 Bom. L. R 9046. 

(7) 11 B. H. O. R. 72. 

(8) 11 B. H. C. R. 76. 

(9) 13 M. 275. 

(10) 20 M. 243, 

(11) 4 I. A. 247 at p. 255, 8 C. 198, at p. 209; 1 C 
L. R. 49 
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appeal before the Privy Council, their Lord. 
ships laid down the position of a purchaser 
in the following words: “It seems to their 
Lordships. that the same principle may and 
ought to be applied to shares in a joint and 
undivided Hindu estate; and that it may be 
so applied without unduly interfering with 
the peculiar status and rights of the co-par- 
seners in such an estate, (f the right of the 
purchaser at the execution sale be limited to 
that of compelling the partition, which his 
debtor might hare compelled had he been so 
minded, before the alienation of his share took 
place." In accordance-with such declaration, 
they held that the decree which awarded 
possession of the joint family property was 
right, but they added a declaration that the 
purchaser was entitled to take proceedings to 
have-his alienor’s share and interestascertained 
by partition; this was the principle which was 
subsequently acted upon by their Lordships. 


In Suraj Bunst Koer v. Sheo Fershad Singh 
(12) their Lordships passed a decree 
confirming co-parceners in their possession of 
the joint family property incluijing the 
share of the alienor subject to such pro- 
ceedings as the  alienee might take to 
ascertain the share that he obtained by means 
of partition. The decree assumed that till such 
partition the alienee did not acquire any right 
to possession. [Suraj Bunsi Koer v. Sheo Pershid 
Singh (12)]. La the judgment of the Privy 
Couneilreported as Hard? Narain Sahu v. Ruder 
Ferkash Misser (13) their Lordships decided 
that in similar cases where the alienee has got 
possession of the property he should be turned 
out of possession of the whole of the property 
and that the other co-parceners should recover 
possession of the same subject to a declaration 
that the alienee is entitled to demand a parti- 
tion of the share of the alienor. 


These decisions negative any right of the 
alienee to possession and his statas as a tenant. 
in-common although he might have obtained 
possession of the property in execution of 8 
decree against one of the co-parceners. 


So far as Madras is concerned there ig no 
distinction in this respect between the rights 
of a purchaser in execution of a decree and by 
private alienation; and in Ramkishere Kedar 


(12) 5 C. 148, at p. 166; 4 C. L. R. 226, 6 
(18) 10 O. 626, 11 I. A. 26; ; 6 I. A, 88. 
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Nath v. Jainarayan Ramarachhpal (14), which 
is a recent case of private alienation, the Judi- 
cial Committee pointed out that the members 
of a family who were not bound by the aliena- 
tion wera entitled to recover possession 
of the entire property as they were entitl- 
ed to ib as joint family property and desired 
to enjoy it as such. They also pointed out that 
in a suit for such possession it may be open 
to the Court to make the whole or any part 
of the relief granted to them conditional on 
their assenting toa partition, so far as regards 
the alienor’s interest in the estate, so as to 
give effect to any right which the alienee 
may be entitled to, claiming through the 
alienor. The two Madras cases above 
referred to as well as these Privy Council 
decisions do not seem to have been 
considered by the learned Judges in arriving 
at the conclusion that the alienee becomes a 
tenant-in-common of the portion of the joint 
family property alienated. The decisions of 
the other High Courts cited by Krishnasami 
Aiyar, J., if opposed to these decisions cannot 
be followed nor has the decision of the Full 
Bench in Ohinnu Pillay vw. Kalimuthu 
Ohetty (3) anything to do with the case. 
It only determined the time for ascertain- 
ing the alienating co-parcener’s share which 
passed to the purchaser. 1 am accordisgly 
unable to follow the decisions relied upon by 
the appellants. 

The other question is whether the interest of 
the 8rd defendant has been lost by presorip- 
tion. It is found that he became an outcaste 
in 1£91. It is also found that he was driven 
out of the family and that he did not enjoy 
the family properties. This is clearly exclu- 
sion, and as twelve years have elapsed since 
the date of exclusion, it appears to me that 
he had lost all his interest in the joint family 
property and that, therefore, the plaintiff did 
not acquire any interest under Exhibit A. 
The decree of the Subordinate Judge must, 
for this reason, be reversed and that of the 
District Munsif restored with costs in this 
and the lower Appellate Court. 

BAKEWELL, J.—1 have had the advantage of 
reading the judgment which my learned 
brother has just delivered und I entirely con- 


cur therein; since, however, we are differing 

(14) 20 Ind. Cas. 958; 40 I. A. 213; 40 C. 966; 14 M. 
L. T. 168, (1913) M. W. N. 661; 17 C. W. N, 1189; 18 
C. L. J. 237; 15 Bom. L. R. 867; 11 A. L, J. 866; 25 M, 
I. J, 612; 10 N. L. R. 1. 
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from learned Judges of this Court for whose 
opinion I bave the highest respect, I think 
that I should also state my reasons. 

The historical development of the law relat- 
ing to the property of a joint Hindu family 
whereby a member of the family has obtained 
a power of disposing of his interest in the joint 
property is well describad by Mr. Mayne ih his 
book on Hindu Law (paragraphs 353 to 360}, 
and he shows that this power is con- 
trary to the theory of the ancient Mitakshara 
Law and is due to modern ideas and is the 
creature of the judicial decisions. 

It is clear that an ordinary member of a 
family cannot convey to his alienee a larger 
interest in the joint property than he him- 
self possesses, and it is desirable to consider 
shortly the nature of that interest. Jt is nof 
strictly comparable to any interest under 
any other branch of the law of property or 
of contract, still less can it becompared to joint 
tenaucy or tenancy-in-common under the law 
of England. In Appovier v. Rama Subba Aiyar 
(15) Lord Westbury states that " According 
to the true notion of an undivided family in 
Hindu law, no individual member of that 
family, whilst it remains undivided, can 
predicate of the joint and undivided property, 
that he, that particular member, has a 
certain definite share;" and when hse speaks 
of the severanca of a joint tenancy and its 
conversion into a tenancy-in-common, he is 
careful to point ont that he uses the language 
of the English law merely by way of illustra- 
tion. With all respact, E think that the 
learned Judges from whom we are differing, 
by using these terms bave imported from 
the English law some of the ideas which 
they connote. 


If, in order to describe the development of 
this branch of law, it be permissible to 
compare it with another branch of law, I 
would prefer to use the law-of partnership 
rather than the English Law of property, 
in the same manner in which i6 was used 
by their Lordships of the Privy Council in 
Deendyal's case (11). A member of a joint 
family cannot, any more than a partner, in- 
troduce a stranger iuto the ‘community; he 
cannot for his own benefit alienate or deliver 
to a stranger a particular portion of the 


common property, and he cannot obtain his’ 
(15) 11 M. I. A. 75 at p. 89; 8 W, R. 1; 20 Eng. Rep. 
30. 
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share of that property without winding up 
the concern; and his interest is, therefore, & 
right to a share of the general assets after 
the common liabilities have been dis- 
charged, and not aright to a share of any 
specific property of the family. It has ae- 
cordingly been frequently held that his 
remedy is asuit forthe partition of the 
whole of the family property, and not of 
specific property; as is pointed out by Sundara 
Aiyar, J., in Narayanasawmz Naidu Qaru 
v. Tirumalat Setti Subbaya (18). 


I must respectfully dissent from the dicta 
of the same learned Judge in Subba Row v. 
Ananicnarayana Aiyar (2) and of Krishna- 
sami Aiyar, dJ., in Iburamsa Rowthan vw. 
Tiruvenkatusawmt Naik (17) that the ques- 


tion whether a suit for general or for 
partial partition will lie is "one relating to 
processual law and must be decided not 


according toany ruleof Hindu Law but 
according to the principles of Civil Pro- 
cedure.” A suit for an account of the pro: 


perty of an undivided family and an inquiry - 


as to its liabilities, that is for general parti- 
tion, is necessitated by the nature of the 
interests of the plaintiff and his co-parceners; 
the circumstances of a particular ease may 
enable this procedure to be dispensed with, 
bat the general rale remains that each co- 
parcener may ask that it should be followed. 
It has been clearly laid down by their 
Lordships of the Privy Council that the 
purchaser of the interest of a co-sharer in a 
joint family estate under a sale in exeention 
of a decree, or under a voluntary sale in 
the Madras Presidency, stands in the shoes 
of the co-sharer, and acquires the right as 
against the other co-sharers to compel a 
partition [Desndyal’s case (11) ]; the interest 
which is purchased is not the share at thattime 
in the property, but is the right which the 
alienor would have toa partition, and what 
would come to him upon the partition being 


made [Hardi Narain v. Ruder Perkash (13)].. 


"The law as established in Madras and 
Bombay has been one of gradual growth, 
founded upon the equity which a purchaser 
for value has to be allowed to stand in his 


09 16 Ind. Cas. 698, 24 M, L. J. 79; (1913) M. W. 


(17) 7 Ind. Cas..559, 34 M. 269, (1910) M. W. N. 
380,8 M. L. T. 269; 20 M. L. J. 743. 
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vendor's shoes, and to work out his rights 
by means of a partition.” Suraj Bunsi Koer 
v. Sheo Pershad Singh (19). Ib has been 
held that this right is not determined by 
the death ofthe alienor before partition, 
(Itid), and thatthe quantum of interest 
transferred must be taken as that of the 
alienor at the date of the assignment 
[Chinnu Pillai v. Kalimuthu Ohetiy (3)j but 
there appears to bs no reason why the 
transferor should not by appropriate words 
convey all such rights as he may possess, 
whether vested or contingent upon the 
death of another cə-parcener in tue trans- 
feror’s life-time; and the tracsferor obviously 
cannot prevent his share from being diminish- 
ed by reason of the birth of a collateral o» 
sharer, or by legitimate paymanta or aliena- 
tions by the manager of the family. In accord- 
ance with these authorities it has been held 
that a purchaser of the’ inberestof a gə- 
parcener must sue for a general partition of 
the entire family property. [ [buramsa Rowthan 
v. Thiruvenkatasamt Naick (17) |. 


Since the irausferee only. acquires an 
equity to compel a partition he has only aright 
in personam and not aright inrem, and the 
trausferor remains a member of the family 
and retains all the rights which attach to 
membership, 1ineludiog the right to an 
increased share upon the death of another 
c)-pareaner. An alienation by a ¢)-parcener 
of a particular item of the family property, or 
of a specific share in such an item, differs in 
some respects from an alienation of the 
whole ora fraction of the interest of the ` 
transferor ia the general assets of the family, 
Since & member of a joint family has n» 
right toa specific snare of any partiealar 
property of that family, an assignment 
by him of such a share to a stranger 
coaveys no iateress whatever to the 
transferee; if, however, the grantor should, 
subseqiently become entitled to the pro- 
party included in the grant, then on a 
well settled principle of equity which ig 
embodied is section 43 of the Transfer of 
Property Act, 1882, he vannot deny the title 
of the transferee and is bound to make the 
grant effectual. The Courts have in this 
ease also recognized the right of the trans. 
fereo to stand in the shoes of the transferor 
and to enforce his eqnity by means of asuit 
for the general partition of the entire family 
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property,’ and in order to do equity as 
between the transferor and transferee 


will endeavour to marshal the property in 
such a way as, if possible, to give effect to 
the alienation; but this is in order to avoid 
a fraud upon the transferee, and this 


procedure will not be adopted to the prejudice” 


of the other co parceners. 

In the present case the lst defendant and 
his four sons in 1891 formed a joint family, 
and as such owned ancestral immoveable 
property. By a sale.deed, dated 10ch Dae. 
cember 1891 (Exhibit I) the third defendant, 
one of the sons, conveyed one-fifth share of 
specified ancestral immoveable proverty situate 
in Appayampatti village to one Govindan 
Chetty; and by a sale-deed, dated 9th 
December 1894 (Hxhibit 111), the latter 
conveyed the same parcels to the Ist defend- 
ant. In paragraph 5 of -his written 
statement the lst defendant stated that he 
made this purchase in order to avoid unneces- 
sary litigation, and, since there is no 
allegation that the purchase moneys were his 
self-acquisition, it may be presumed that the 
purchase was for the benefit of the family, 


and the effect of the conveyances, Exhibit III, - 


was to extinguish the claim of Govindan 
Chetty under Exhibit I. Even if the desd, 
Exhibit III, could be construed as an assign- 
ment to the lst defendant of Govindan 
Chetty’s right in personam against the] 8rd 
defendant, it would merely give to the lst 
defendant an equity against the latter which 
he could enforce apon a partition of the 
“family property. In either view and in 
accordance with the principle above 
enunciated the 38rd defendant remained a 
member of the family. About the year 
1900, the 1st defendant succeeded by inherit- 
ance to ancestral property which had been 
taken by his brother upon a partition made 
some time prior to 1891; and two of his sons 
died between the years 1591 and 1904. The 
3rd defendant then, as & member of the 
family, became entitled to an increased share 
both in the property sitrate in Appayampatti 
village and in property situate in Pooja- 
ripatti village. 

By a sale-deed dated 3lth August 1904 
(Exhibit A) the 3rd defendaut conveyed a half 
share of specified immoveable properties in 
both these villages to 4th and 5th defend- 
ants, who by a sale deed dated 3rd Decem- 
ber 1905 (Exhibit B), conveyed the same 
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parcels to the plaintiff, who is a divided 
brother of the 1st defendant. By a sale-dead 
dated 12th November 1904 (Hxhibit 0), the 
2nd defendant conveyed oertain shares in 
specified immoveable property in the same 
villages to one Muthusami Chetty. 

By his plaint, the plaintiff claimed as 
assignee from the 3rd defendant, under the 
deeds Exhibits A aud B, that these pro- 
perties should be divided and one-third share 
should be allotted to him. By their written 
statements the Ist and 2nd defendants 
pleaded, nier alta, thatthe 8rd defendant 
had been onteasted and excluded from the 
family for more than twelve years prior to 
the suit, aud that his right to a share became 
extinguished by the sale under Exhibit I; 
and also that certain liabilities of the family 
should be provided for before any partition 
could be made. 


I think that the plaintiff might have 
maintained asuib for partition, as assignee 
of the interest of the 3rd defendant in the 
properties comprised in the  sale.deeds, 
Exhibits A and B; but that his proper 
remedy was by suit for general partition of 
the family properties, and that when an 
issue was raised by the District Munsif. as to 
the frame of the sait, he shoald have applied 
for amendment of his plaint accordingly, 
and that the suit might have been dismissed 
upon this ground, see | Subba Row v. Ananta- 
narayana Aiyar (2)1. 


I agree with my learned brother that the 
plaintiff's suit also fails on the ground that 
the 3rd defendant's rights had been lost by 
prescription, and with the decree proposed 
by him. 

. Decree reversed. 
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When it is found that the account books of a party 
to the suit have been deliberately tampered with at 
places where the Court should naturally expect to 
find relevant entries, tho very strongest presump- 
tion arises that the fabrication has been offected in 
order to destroy evidence which would tell in favour 


of the opposite party and against the owner of the 
books. 


Second appeal from the decree of the 
Divisional Judge, Multan Division, dated 
the 3rd December 1910, reversing that of the 
District Judge, Dera Ghazi Khan, dated the 
Ist November 1909, decreeing plaintiffs’ 
claim, 

The Hon'ble Mr. Shadi Lal, R. B., and 
Bakhshi Tek Chand, forthe Appellants. | 

The Hon’ble Mr. Muhammad Shafi, K. B., 
for the Respondenta. ; 

JUDGMENT.—Plaintiffs, a firm doing 
business at Dera Ghazi Khan, Peshawar and 
Bharihok (in the Muzaffargarh District) 
sued defendants, a firm carrying on business 
in the Muzaffargarh District, for recovery of 
a sum of Rs. 4,000, principal and Rs, 300 
interest, upon the allegation that defendants 
on or about the 11th September 1907, agreed 
with plaintiffs that they would pay to the 
latter the sum of Hs, 4,000 which was dus 
to them from Vir Bhan and Dholan Ram. 
Their allegation, and evidence in support 
thereof adduced by them, isto the effect 
that Vir Bhan and Dholan Ram sold certain 


lands to defendants for a consideration of 


Rs. 6,500 made up as follows. 

(a) Rupees 1,000 paid to the vendors in 
cash; 

(b) Rupees 1,500 due to the vendees on 
a mortgage; and 

(c) Rupees 4,000 left in deposit with the 
vendees for payment to plaintiffs in 
settlement of the debt due to them 
from the vendors. 

Plaintiffs allege that defendant, Uttam 
Chand, came to Dara Ghazi Khan to interview 
Pokhar Das, plaintiff, upon this matter, and 
there agreed to take over the debt dae from 
Vir Bhan and Dholan Ram to the plaintiffs. 
The present suit was instituted in the Court 
of the District Judge, Dera Ghazi Khan 
District, on the 7th July 1908 

ln reply to the claim, defendants raised 
various pleas but for our present purposes 
itis only necessary to refer to those which 
relate to the jurisdiction of the Court and to 
the alleged contract made at Dera Ghazi 
Khan between defendants and plaintiffs. 
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Defendants denied that any such contract 
was made. They asserted that the only 
agreement into which they had entered was 
with Vir Bhan and Dholan Ram avd that 


_the gist of that agreement was that defen- 


dants should pay a sum of Rs. 4,000 to 
Pokhar Das in the event of the latter trans. 
ferring his branch shop at Bharihok to Vir 
Bhan and Dholan Ram, and thus geting 
rid ofone Dharm Chand (a partner or agent. 
of plaintiffs) who managed that branch and 
was a person who had, ab various times, 
given trouble to Vir Bhan aud Dholan Ram. 
They added that this was an agreement 
strictly between the vendors and themselves: 
that Pokhar Das did not transfer the branch 
shop to Vir Bhan and Dholan Ram, that they 
were, therefore, not bound in any event to 
pay any sum to plaintiffs and finally that 
they had actually paid the said sum of 
Rs. 4, 0CO to the vendors. 

The District Judge upon the evidence 
and the probabilities of the case found that 
Uttam Chand, defendant, had in fact agreed 
with Pokhar Das, at Dera Ghazi Khan, to 
pay the latter the sum of Rs. 4,000 due to 
his firm from Vir Bhan and Dholan Ram; 
that the Court at Dera Ghazi Khan had, 
therefore, jurisdiction to entertain the suit, 
and that plaintiffs were entitled to the 
decree for which they prayed. In arriving 
at his conclusions upon the facts, the 
District Judge was largely influenced by 
the opinion which he formed with regard to 
the defendants’ khata bahi which appeared 
to him for reasons given at some length in 
bis judgment, to have been tampered with. 

The Divisional Judge on appeal reversed 
the decree of the District Judge. It is not 
very easy to discover from the learned 
Judge’s judgment exactly what his findings 
were, but he held that plaintiffs had failed 
to prove that a contract was made with them 
by defendants at Dera Ghazi Khan and that 
the only contract was the one between de- 
fendanis and the vendors. Heconcludes his 
jadgment by definitely deciding that 
"though Uttam Chand may have promised 
Vir Bhan to pay Rs. 4,000 to Pokhar Das, 
but that it has not been established that he 
entered into auy agreement with Pokhar 
Das. Consequently-so far as the debt fro.n 
Vir Bhan to Pokhar Das is concerned, Uttam 
Chand is only a third person. It is an 
acknowledged principle of law that a 
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creditor cannot demand performance from a 
third person. Pokbar Das, therefore, cannot 
enforee his demand against Uttam Chand.” 
He accordingly dismissed the suit with costs. 

Plaintiffs have appealed to this Court 
from the decree of the Divisional Judge and 
we have heard the case argued at con- 
siderable length on both sides. 

The real question, of course, in the case 
is whether plaintifis have succeeded in 
proving their allegations that Uttam Ohand 
went to Dera Ghazi Khan in September 1907 
and there agreed with Pokhar Das that the 
defendants’ firm would pay plaintiffs the 
sum of Rs. 4,000 due to them from Vir Bhan 
and Dholan Ram. In our opinion plaintiffs 
have established their case. 

From the evidence on the record it is 
quite clear that at or about the time 
when Vir Bhan and Dholan Ram sold their 
land to defendants, they were about to leave 
the neighbourhood and intended to settle in 
Baluchistan. This fact is important, not 
only because it shows that Vir Bhan and 
Dholan Ram wonld naturally desire to 
settle up all their affairs and to pay off 
their creditors bat also because it renders 
it very improbable that their inten- 
tion at that time was to effect an assign- 
ment to themselves of plaintiffs’ branch 
shop at Bharihok. We find it difficult to 
understand why they should have desired 
such an assignment just at the time when 
they themselves were leaving the district 
with the intention of settling down in a 
distant part of the country. ‘This, however, 
is the only explanation that defendants can 
give to account for the admitted fact that 
they promised Vir Bhan and Dholan Ram to 
pay plaintiff the sum of Rs. 4,000. On the 
other hand, there is evidence to show that Vir 
Bhan and Dholan Ram were actually indebted 
to plaintiffs to that extent and we gather 
from the judgment of the Divisional Judge 
that he did not disagree upon this point 
with the District Judge. 

It further appears that Vir Bhan and 
Dholan Ram were anxious to start off for 
Baluchistan as soon as possible. So much so 
in fact that they actually informed the 
Revenue Authorities that they were unable to 
wait till mutation had been sanctioned, 
Presumably defendants were desirous of 
having the sale in their favour effected with. 
out delay and there is nothing improbable 
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in the conjecture that they decided to get 
plaintiff to consent to the proposed novation 
of contract before the vendors departed. At 
any rate, itis well proved and indeed not 
denied, that Uttam Chand had an inter- 
view about this matter with Pokhar Das. 
Mr. Shafi contends that there is no proof 
that this interview took place at Dera Ghazi 
Khan but seeing that Pokhar Das resides 
at that place, we have no doubt that it was 
at Dera Ghazi Khan that Uttam Chand met 
Pokhar Das. The terms of the letter 
(Exhibit L) written by Lala Gela Ram make 
this abundantly clear. The writer address- 
ing his letter from Muzaffargarh writes to 
Pokhar Das (in October 1907) “Uttam Chand 
after meeting you, came to me" and as this 
letter was sent to Pokhar Das at Dera Ghazi 
Khan, the obvious inference is that Uttam 
Chand had met Pokhar Das at that place. 

But, in our opinion, the strongest piece of 
evidence against defendants is derived from 
their khata baki. Admittedly entries 
regarding this transaction should appear on 
the leaves of that bah? numbered respectively 
145 and 168, We have examined these 
leaves and we have no hesitation in agreeing 
with the District Judge that there is 
the gravest reason to believe that the 
original leaves have been destroyed and that 
blank pages which originally found a place 


_ respectively as leaves 185 and 188 (or 189) 


have been substituted therefor. Both leaves 
bear oil stains anda comparison will at once 
show that those stains correspond almost 
exactly with similar stains at leaves 184 and 
186, and leaves 187 and 189 respectively, 
whereas they do not correspond with oil stains 
found at leaves 144 and 146, and leaves 167 
and 169. And by an extraordinary coin- 
cidence, the bahz is found not to contain leaf 
185 or leaf 189 (or 190). Mr. Shafi made 
light of this fact and argued that even if 
defendants’ books were not altogether free 
from suspicion, that fact did not establish 
plaintiffs’ case. We entirely disagree. When 
ibis found as we hold it has been, that 
defendants’ book has been deliberately tam- 
pered with at places where we should 
naturally expect to find relevant entries, the 
very strongest presumption arises that the 
fabrication has been effected in order to 
destroy evidence which would tellin favour 
of plaintiffs and against defendants. We are, 
therefore, justified in assuming that the 
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original entries in the defendants’ bahi support- 
ed plaintiffs’ present contention and in view 
of this fact and of the other evidence upon 
the record, we hold that the District Judge 
was rightin granting them the decree for 
which they prayed. Weaccordingly accept 
the appeal with costs throughout and restore 
the decree of the District Judge. 


Appeal accepted. 
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January 19, 1914. 
Present:—Mr. Justice Coxe and 
Mr. Justice D. Chatterjee. 
H. MANNERS AND oTHERS— DEFENDANTS — 
APPELLANTS 
versus 


HARIHAR DUTT KOER AND OTHERS— 


PrarNTIEFS— RESPONDENTS. 

Burden of proof —Swuit for possession at end of ticca— 
Land included in plaintiff's mowjah—Defendant to 
prove subordinate interest —Statement in plaint that 
lands bear particular character, whether makes any 
difference in onus—Limitation —Purchase of holding in 
ewecution of rent decree by landlord during ticca for 
rent accrued due before ticca—Allawing ticcadar to 
occupy holding— Claim of possession after termination 
of ticca grant of tenwre—Cultivation of land by tenure- 
holder-—Whether tenure-holder becomes raiyat. 

The plaintiffs sued for possession of certain lands 
included in certain towzis at the end of a lease granted 
to the defendants who, according to the plaintiff, during 
the time of the lease, brought the land in suit under 
their own cultivation as ticcaders. The plaintiffs 
claimed the lands under specific titles, some as old 
zirat, some as bought at execution sales and so forth: 

Held, (1) that as the plaintiffs were the owners 
of the towjis and asthe disputed land was in these 
towjis, they were entitled to it unless the defendants 
could prove a subordinate interest that derogates 
from their title; 

Dina Nath Das v. Ganesh Ohandra Saha, 20 Ind. Cas. 
155; 18 C. L. J. 644, relied upon. 

(2) that the fact that the plaintiffs went further 
and stated that the land borea particular character 
did not deprive them of the initial presumption in 
their favour. If their description of the character 
of the land was mistaken, ib was none-the-less the 
duty of the defendants to prove their subordinate 
interest. 

Certain plots were purchased by the plaintiffs, during 
the continuance of the ticca, in execution of decrees 
obtained by them for rent that accrued due before 
the ticcas. The plaintiffs took no steps for taking 
possession of the land but allowed the defendants to 


do what they liked with it. This was in 1893 and the 
ticca terminated 13 years later: 
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Held, that no question of limitation could arise 
in these circumstances, foras the defendants were 
the representatives of the proprietors, the plaintiffs, 
the possession of the defendants was equivalent to 
that of the landlords, the plaintiffs, until the expir- 
ation of the ficca. 

When a tenure of a village is granted, the tenure- 
holder does nob become aratyat with respect to the 
land that comes into his direct possession, because 
the lease authorises bim to cultivate such land. 

The land covered by a tieca far exceeded 100 bighas 


_and there were many tenants upon it. It was cove- 


nanted in the ticca that the ticcadar should cultivate 
the land by sowing indigo or other crops either by 
means of khas cultivation or through tenants: 

Heid, that this wasa tenure and the ticcadar was 
not a raiyat with respect to land that came into his 
direct possession. 

Appeal from the decrees of the District 
Judge, Darbhanga, dated June.2nd, 1910. 

Mr. Manners, the appellant, in person and 
Babu Shorasht Oharan Mitra, for the Appel- 
lants. 


Babus Umakali Mukherjee and Baldeo 
Narain Singh, for the Respondents. 
JUDGMENT. 


Coxe, J.—These appeals arise out of 
two suits which have been tried together. 
The plaintiffs are proprietors of Tanzi No. 
5475 and 5952. The defendants are the pro- 
prietors of the Ilmasnagar conoern. An 
interest in the village was leased to the 
defendants for the years 1283 to 1289. The 
proprietors were then in khas possession till 
1298 and the property was again leased 
to the defendants from 1298 to 1312 and 
1313. One suit relates to the plaintiffs’ 
ancestral share and tbe other to their 
purchased share but the plaintiffs seek the 
same relief in both suits and it is unnecessary 
to distinguish between them. The lease of 
the purchased share terminated a year before 
that of the ancestral share but nothing 
appears to turn on this circumstances. 

The plaintiffs’ case was that the defendants, 
during the time of the lease, brought the 
land in suit under their own cultivation 
as ticcadars and that, therefore, they (the 
plaintiffs) were entitled to possession of it at 
the end of the lease. The suits have been 
decreed by the learned District Judga and 
the defendants appeal. l 

The point on which most stress has been 
jaid by the appellants is that the Court 
below has erred in placing the burden of 
proof upon the defendants. Itis said that 
the- plaintiffs claimed this land under 
specific titles, 25 bzghas as old zirat, 13 bighaş 
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as bought by the landlords at- execution 
sales ete., etc. Therefore, it is argued, the 
plaintiffs were bound to prove that these 
specific Jands in suit belonged to them in these 
ways and to identify the lands that consti- 
tuted the old z/rat, the lands that were bought 
in execution, and so on. 

I think that this view is quite erroneous. 
The plaintiffs are the owners of the íauzis. 
The disputed land is in these tauzis and, 
therefore, they are entitled to it unless 
the defendants can prove a subordinate in- 
terest that derogates from their title [Dina 
Nath Das v. Ganesh Chandra Saha (1).] The 
fact that the plaintiffs went further and stated 
that the land bore a particular character did 
not deprive them of the initial presumption 
in their favour. If their description of the 
character of the land was mistaken it was 
nonetheless the duty of the defendants to 
prove their subordinate interest. As a 
matter of fact the plaintiffs did not plead 
that the land was old zrat, etc. That state- 
ment is not to be found in the pleadings but 
in the evidence. The learned District Judge 
did not call on the defendants to begin 
because, as he says, at that stage of the 
case he did not see sufficient reason to neces- 
sitate departure from the usual order; the 
usual order being, I suppose, that the plaint- 
iffs should begin when the plaintiffs were 
thus wrongly called on to begin and one of 
them was in the box, he gave evidence to 
the effect that so much land was old zirat 
and so on. It may be conceded that plaint- 
ifs have entirely failed to prove these 
allegations. But their failure does not, in my 
opinion, entitle the defendants to claim 
land admittedly belonging to the plaintiffs 
unless they can prove a subordinate interest. 


The Court below has held that the defend- 
ants have entirely failed to prove that 
they have any right to the specific lands 
in suit and this finding, in my opinion, has 
not been overthrown. The principal appel- 
lant has argued his appeal himself and has 
pub his case as well as an experienced Advoc- 
ate could. have put it for him. But he 
has been compelled to rely principally on 
the contention that the burden of proof was 
on the »laintifs and has been unable to 
meet the decision of the Court below 


(1) 20 Ind. Cas. 155; 18 C. L. J. 544. 
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that, so far as these individual lands are . 
concerned, there is practically no evidence 
beyond his bare word that the defendants 
have any sabordinate interest in them. 
It is quite clear that the defendants have 
a great deal of raiyati land. We have 
not heard the respondents and possibly 
they may be in a position to contest 
even this. But so far as I ean gather 
from the record, without hearing the 
respondents’ objections, it seems fo me clear 
that the defendants are settled ratyats of 
the village and would be entitled to occu- 
pancy rights in the lands in suit if they 
could show that they had ever held these 
particular lands as razyats. But though 
there is plenty of evidence that they 
held plenty of land as razyats, they fail 
to show that it was just this land that 
they so held. 

It is not necessary to make more than 
& passing reference to the Record of Rigkta. 
It shows the disputed land as being “bakast” 
of the éecidars but ib shows the same 
thing with reference to land in the posses- 
sicn of the appellants that is not dis- 
puted. It is impossible, therefore, to ground 
any definite conclusion on these entries in 
favour of either side. 

Ib is argued, that with regard to certain 
plots the plaintiffs’ suit is barred by time 
on their own showing. Those plots are 
said by the principal plaintiff to have 
been purchased during the continuance of 
the iiecas in execution of decrees obtained 
by the plaintiffs for rent that acerued 
due before the tiecas. With regard to 
these plots the evidence of the principal 
plaintiff is: "we took no steps for taking 
possession of the land which we bought 
ab auctions. As the factory was in posses- 
sion we allowed the mavager to take 
the land. At the time of the sales the 
land was in the possession of the tenants. 
I did not send word to the factory to 


say that they sould take it. I simply 
took no steps to occupy it, and allowed 
the factory to do what they liked with 


This was in 1893 or 1894, and the 
years 


it”. 
iecas terminated twelve or thirteen 
later. 

In these circamstances Í do not think 
that any question of limitation can arise, It 
may be that if the old tenants had remained 
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in possession the suit might have been 
barred against them, but they are not 
in possession. In some unexplained way the 
defendants have obtained possession and as 
they were the representatives of the proprie- 
tors their possession was equivalent to the 
possession of the landlords until the expira- 
tion of the dzecas and no question of limitation 
could arise. 

It has been suggested that the éicczs 
themselves show that the intention of the 
parties was to create a raiyati interest in the 
defendants. This contention, however, is 
quite untenable. The land far exceeds 190 
bighas and it is evident that there are many 
tenants upon it. It is sovenanted in the 
icem that “I the fíccadar by remaining in 
possession and occupation of the lease-hold 
property shall cultivate the same by sowing 
indgo or other crops either by means of khas 
cultivation or through tenants", I have no 
doubt that this was intended to ba, and was, 
a tenure and ibis impossible to hold that 
when a tenure of village is granted, the 
tenure-holder becomes a raiyat with respect to 
all land that comes into his direct possession 
because the lease authorises him to cultivate 
such land. 


Ts appears to me, therefore, that the 
defendants have failed to show that they 
have any subordinate interest in the lands in 
suit which justifies them in withholding 
possession of them from the plaintiffs, whose 
title to them is admitted. This of course, 
does not imply that the plaintiffs have 
succeeded in showing that the lands are 
strat within the restricted meaning attached 
to that word and its synonyms in section 
120 of the Bengal Tenancy Act. That fact, 
however, does not prevent the plaintiffs from 


claiming the land if the defendants cannot . 


establish a subordinate interest init. There 
is much land of which a landlord is entitled 
to direct possession which does not come 
within section 120, I may mention, 
merely as instances, land purchased from a 
raiyat either voluntarily or in execution, land 
let by a registered lease toa non-occupancy 
rajat at the end of the lease, and land 
escheating to the landlord on the death of a 
tenant. A landlord is entitled to direct 


possession of these and other kinds of land | 


although they are not zírat as defined in the 
. Act, The lands now ia guit may be of such a 
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is not shown that the 


they must be deemed to have held them as 
landlords or perhaps as trespassers and in 
either case the plaintiffs would be entitled to 
succeed. Reference has been made to the 
casa of Rarendrao Kumar Boss v. Mohim 
Ohinira Ghose (2), but that case, in my 
opinion, has no application. The question in 
that case was whether the lands in sait did 
or did not form part of a tenure held by the 
defendants. Here the defendants hold a 
number of separate holdings and do not claim 
to hold the land in suit as part of any specific 
holding. 

The principal appellant in bis argument 
has taken exception very temperately and very 
properly toa remark of the learned District 
Judge that the kastkari rights of the defend- 
auts didnot authorise them to lay violent 
hands on avy otherland. It is not suggested 
that the defendants have been guilty of any 
resort to violence and the remark of the Dis- 
trict Judge is unwarranted and ought not to 
have been made. I trust, however, that the 
observation, however badly expressed, was 
not intended to apply to any particular 
action of the defendants but to a 
hypothetieal ease that was put by the 
learned District Judge by way of argument. 

In my opinion the Court below was right 
in holding that the burden of proof rested 
on the defendants and that they had failed to 
discharge it. The appeal is dismissed with 
costs. 

D. CHATTERJEE, J.—I think the defendants 
have failed to discharge the onu3 that lay on 
them tə prove a subsisting tenancy. J, 
therefore, agree in dismissing the appeal 
with costs. 

Appeals dismissed. 

(2) 3 ©. W. N. 763. 
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MADRAS HIGH COURT. 
Original Sipe Appsat No. 31 or 1910. 
September 12, 1913. 
Present:—Sir Charles Arnold White, Kr., 

Chief Justice, and Mr. Justice Oldfield. 
NAVAJEE AND ANOTHER— PLAINTIFFS— 
APPELLANTS 
Yersus 
ADMINISTRATOR-GENERAL or 
MADRAS AND orBERS—DEFENDANTS — 


RESPONDENTS. 

Administrator General's Act (TI of 1874), ss. 28, 34, 
35— Presidency Towns Insoluency Act (III of 1909), 
ss. 108, 109, 110, 111— Civil Procedure Code (Act V 
of 1908), O. XX, v. 18—Administrator.General ap» 
pointed to administer estate of insolvent—Insolvency 
law inapplicable— Provisions of Administrator-General’s 
Act apply— Agreement to pay money out of cheques 
. €oming into possession at a future date—Oreates a valid 
equitable assignment—- Words essential to create charge. 


Order XX, rule 18, of the Code of Civil Procedure 
which provides for the administration by a Court of 
the properby of a deceased person, does not apply 
where the Administrator-General has obtained Letters 
of Administration in respect of the estate of a deceased 
insolvent, 


There is no machinery in the law of insolvency 
under which an insolvent estate, in respect of which 
Letters of Administration have been granted to the 
Administrator-General, can be administered under 
that law. 


Where the estate of an insolvent vests in the Ad. 
ministrator-General under the Succession Act, he can 
claim no higher than the deceased himself and the 
Administrator-General has not the rights of either 
the trustee or Official Assignee in insolvency. 


Where an agreement used the following terms: 

“I pay you soon after I receive cheques from M. 
R. Co. for works done and in case I fail to remit 
your money after I receive from M, R, Co... I am 
liable." 


Held, that these words clearly indicated an inten. 
tion to pay “out of a specified fund" and not when 
“funds shall come" and were operative to create a 
valid equitable assignment of the funds when avail. 
able and nota mere assignment of an uncertain future 
chose in action. 


Collyer v. Isaacs, 51 L. J. Ch. 14; 19 Oh. D. 349; 
45 L, T. 567; 30 W. R. 70, Tailby v. Oficial Receiver, 
58 L. J. Q. B. 75; 18 A. O 523; 60 L. T. 162; 37 W. 
R. 518, Bansidhar v. Sant Lal, 10 A. 183; A. W. N, 
(1888) 35, followed. 

Field v. liegaw, L, R. 4 C. P. 660, distinguished, 


The words “you should have alien or charge over 
cheques or moneys received, for works done with your 
capital” are sufficiently specific and definite to create a 
charge on such funds when they come into existence. 

Es parte Nichols; In re Jones, 22 Ch. D. 782; 52 L, J. 
Ch. 686; 48 L. T. 402; 31 W. R. 661, Es parte 
Moss; In re Toward, 14 Q. B. 310; Ramsidh Pande 


v. Balgobind, 9 A. 


168; A. W N. (1887) 15, fol- 
lowed. ] 


Appeal from the decree and judgment 
of the  Hon'ble Mr. Justice Wallis, 
dated 23rd March 1910, in the Ordinary 
Original Civil Jurisdiction of the High 
Court, in Oivil Suit No. 163 of 1908. ; 


"Mr, T. Prakasam, for the Appellant. 


Mv. P. Narayanamurthi, for the Respond- 
ents, ' 


JUDGMENT. 
Wuite, C. J.—In this ease, one J. 5S. 
Peters died intestate and Letters of 


Administration were granted to the Ad- 
ministrator-General. Thereapon it became 
his duty under section 28 of the Administra- 
tor-(teneral's Act (LI of 1874) to distribute 
the assets. Section 28 directs the Adminis- 
trator-General to distribute the assets and 
contains & provision that nothing contained 
in thesection shall prejudice the right of 
any creditor or other claimant to follow 
the assets or any part thereof in the hands of 
the persons who may have received the same 
respectively. Sections 34 and 35 contemplate 
suits by and against the Administrator- 
General. Section 35 deals with suits by oredi- 
tors against the Administrator-General. 
The Administrator-General proceeded to 
administer the estate and in so doing held 
that defendants Nos. 2 to 6 were entitled to 
priority of payment by virtue of documents 
which they held, and which they contended, 
amounted to charges given to them by J. S. 
Peters and entitled them to payment out of 
certain funds in priority to the general body 
of creditors. The plaintiff thereupon brought 
this suit making the Administrator- General 
the lst defendant and the creditors whose 
claims to priority had been recognised by the 
Administrator. General defendants Nos. 2 to 6, 

It is admitted that Mr. Peters’ estate was 
insolvent. The learned Judge said in his 
judgment: — This is a suit for the Adminis- 
tration of the estate of the late J. B. Peters.” 
The learned Judge’s attention was not called 
to Order XX, rule 18, of the Code of Civil 
Procedure which provides that “in the ad- 
ministration by the Court of the proporty of 
any deceased person, if such property proves 


-to be insufficient for the payment in full of 


his debts and liabilities, the same rules 
shall be observed as to the respective rights 
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of secured and unsecured creditors and as to 
debts and liabilities proveable, and as to the 
valuation of annuities and future and con- 
tingent liabilities respectively, as may be in 
force for thetime being within the local 
limits of the Court in whish the adminis- 
tration suit is pending with respect to the 
estate of persons adjudged or declared in- 
solvent.” I thought at one time in the 
course of the argument that a difficulty 
might arise in connection with the judgment 
of the learned Judge by reason of the fact 
that his attention had not been called to 
this rule and he had not considered the 
question whether the rule was applicable to 
this suit. I was at one time disposed to 
think that Order XX, rule 18, of the Code 
of Civil Procedure did apply but after hear- 
ing a full argumert on the point I have come 
to the conclusion that 16 does not. 

The policy of the law in connection with 


insolvent estates of deceased persons is indi- . 


cated by sections 107 to 111 of the Presi- 
dency Towns Insolvency Aot, 1909. Sec- 
tion 108 enables a creditor of the deceased 
debtor whose debt would have been sufficient 
to support an insolvency petition against 
the debtor, had he been alive, to present to 
the Court a petition asking for an order 
for the administration of the estate in in- 
solvency. There is a further provision that a 
petition for administration under this sec- 
tion shall not be presented to the Court after 
proceedings have been commenced in any 
Court of Justice; but that, in that case, the 
Court may on its own motion transfer the 
proceedings to the Insolvency Court. Sec. 
tion 111 provides that sections 108, 109 and 
110 shall not apply to a case in which 
Probate or Letters of Administration have 
been granted to an Administrator-General. 
The result seems to be that when Probate 
has been granted to the Administrator. 
General there is no machinery for the 
administration of an insolvent estate under 
the law of insolvency. We consulted the 
Administrator-General with regard to the 
practice and he has ascertained that the 
practice in Bombay and Calcutta is 
same as here. I confess I do not quite 
understand the principle of the thing but 
tbis appears to be the law. 

The words of Order XX, rule 13, of the 
Code of Civil Procedure are almost word for 
word, the same as section 10 of the 
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Judicature Act of 1875. Before that Act the 
rule in bankruptcy was that a secured 
ereditor must realise his security and prove 
for the balance. The rule in Chancery was 
that he could prove for his whole debt, but 
if, on the realization of the security there 
was asurplus, he must refund the surplus. 
The effect of the ruleis not to apply all the 
principles of bankruptcy to insolvent estates 
but only to establish a uniformity of 
administration in respect of the four hoads 
spesificaliy mentioned in the section. ' 

As regards the vesting of the estate about 
which we had a good deal of argument the 
rule says nothing with regard to vesting but 
merely deals with the heads specifically 
mentioned therein. 

Mr. Prakasam, who appeared for the 
appellants, laid stress on the fact that under 
the Indian Succession Act, as contended, this 
estate became vested in the Administrator- 
General. 

The nature of that vesting as it seems to 
me is different from the vesting in a trustee 
or inthe Official Assignee by virtue of the 
operation of the law of insolvency, It gives 
the Adnfivistrator-General no higher title 
than the deceased here. 

Is there anything to indicate that this suit 
18 & suit for administration by the Court of 
the property of the deceased person to which 
ihe rule would apply except the fact that the 
learned Judge in general language desoribes 
ib as “asuit for the administration of tho 
estate of the late J.S Petera”? Mr. Prakasam 
has pointed out that the plaint follows more 
or less closely the form of plaint which we 
find in the schedule to the Code as the form 
for an administration suit by a creditor. 
There is this difference. In the present 
suit there is the statement that Letters of 
Administration were granted to the Admi- 
nistrator- General. No doubt, one of the prayers 
is that the estate and effects of the deceased 
may be administered under the direction 
But the decree is not in the 
form of a decree which is made in an 
administration suit. The learned Judge only 
purported to deal with the specific question 
as to whether defendants Nos. 2 to 6 were 
entitled to priority of payment and did not 
deal generally with the question of adminis- 
tration. 

It Order XX, rule 13, of the Code of Civil 
Procedure does nob apply, the question 
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whether we should, in dealing with this 
appeal, apply the principles of law upon 
which the decision of Ex psrte Nichols; In re 
Jones (1) and Bix parte Moss, In re Toward 
(2) are based, does not arise. 

It remains forns to decide whether we 
agrea withthe learned Judge as to the 
construction of:the documents which are 
relied upon by defendants Nos. 2 to 6 as 
giving them rights in priority in the 
administration of the esiate. I think in 
construing the instruments, weare entitled to 
take into consideration the course of basi- 
ness between the parties. 

The plaintiff at one time—-I am stating 
the facts quite generally— financed the late 
Mr. Peters for the purpose of enabling him to 
carry cut his contracts with the, Madras 
Railway Company. After a time they ceased 
fo do business with Mr. Peters and closed 
their accounts. They were paid a small sum 
on account. The defendants undertook to 
finance the deceased and the course of busi- 
neeg was—again I am stating the facts 
generally—they did the work and provided 
materials. 


Mr. Peters charged the Company for the 
work done and for the goods supplied ac» 
cording to his contracts with the Railway 
Company, paying the defendants according 
to his agreements with them and retaining 
the difference between what he paid them, 
and what the Company paid him as a com- 
miasion for himself. The learned Judge 
finds, and we see no reason to differ from him 
that defendants Nos. 2 to 6 did the work in 
respest of which they claimed a charge on 
payment received by Mr. Peters from the 
Railway Company. 


The instrument about which there was 
must diseussion is Exhibit XI. Thatis a 
document which is, no doubt, inartistically 
drawn, It ia in these terms: “Agreement 
written 3rd September 1906 by J. S. Peters, 
Government Pensioner and 4th District 10th 
section contractor of M. R. Co., now residing 
in Kovour, Krishna District to Erra Govindan 
Garu son of Hrrah Jogiah Sabrayudu, Sudra 
and Inamdar of Rajahmundry, under the 
following conditions: 


(1) (1888) 22 Ch. D. 782, 52 DL. J. Oh. 635. 48 L. 
T. 492, 31 W. R. 661. 
(2) (1885) 14 Q. B. D. 810. 


(1) I pay you soon after I receive cheques 
from M, R. Co, for works done by you ia- 
vesting money under me as task work, deduct- 
ing my commissions a3 nobed below for the 
following works, 

(9) My late bankers or other debtors haveno 
elaims on your investel capital for the works 
you are now doing and about to do as per 
my orders except to the eommissioas I have 
to receive from the cheques of yoar works 
under me. It is agrasd that yon should 
have & lien or charge over cheques or 
moneys received for works done with your 
capital. 


(3) Iu ease if I fail to remit your moneys 
soon after I receive from M. R. Co., for 
works done by you a3 per my orders either 
verbal or written, Iam liable for breach of 
contrast liabilities.” The learned Judge 
read this document with Exhibit X which 
is a letter dated -2nd July 1906, some two 
months earlier, written by Mr, Peters to the 
2nd defendant asking him to supply certain 
materials and carry out certain works and 
promising to pay him as soon as he getaa 
cheque from the Railway Company after 
deducting his commission. Ther, going 
back to Exhibit XI, we have this paragraph: 
“It is agreed that you (the 20d defendant) 
should have a lien» or charge over cheques 
or moneys received for works done with your 
capital.” Ib was, I think, conceded that the 
work in question owas done after 
the date of Exhibit Xl and it was nob 
disputed that payment was not made by 
the Railway Company until after the death 
of Mr. Peters and the grant of Letters of 
Administration to the Administrator. General. 
But it seems to me clear from the judgments 
in Hx parte Nichols, In re Jones (1) aud 
Ex parie Moss, In re Toward (2) that the in- 
strument might operate as a charge on 
cheques or moneys payable for work done 
after Exhibit XC was given by Mr. Pe!ers 
to the 2ud defendant. The fact that pay- 
ment was not made by the Railway Company 
until after Letters of Administration had 
been granted to the Administrator.General 
might: be material if the principle of the 
decisions in the two cases to which I have 
referred, were applicable in this ess». Bat, 
for the reasons I have state], ib seams to ma 
that this fact is immaterial. 

Mr. Prakasam contended 


that as the 
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cheques did not come into existence until 
after the giving of the document that could 
not bethe suabjectof au assigament. He 
. relied on the decision of Collyer v. Isaacs (3). 
- We find 


in that case the auswer to Mr. 
Prakasam’s contention. The Master of 
Rolls says: “A man cannot in equity, any 


more than at law, assign what has no exist- 
ence. A man can contract to assign property 
which is to come into existence in the future, 
and when it has come into existence, equity, 
treating as done that which ought to be 
done, fastens upon that property, and the 
contract to assign thus becomes a complete 
assignment." The question came before the 
House of Lords in Tailby v. Official Re- 
ceiver (4) where the question was whether 
aman could assign future book debts. It 
was held that the assignment of fature book 
debts was good if the subject-matter of the 
assignment could be identified. 

Mr. Narayana Murthi, who appeared for 
some of the defendants, has called our atten- 
tion to certain Indian cases. I will only refer 
to Bansidhar v. Sant Lol(B). -This was a case 
of hypotheeation of indigo produce when it 
should come into existence. It was held that 
the bypothecation was good. f 

A further objection which was taken by 
Mr. Prakasam was that the words of the 
instrument were not suffieiently specifi: to 
constitute a charge. Some- authorities have 
been cited in reference to the question. 
There is a case in Ramsidh Pande v. Bul. 
gobind (6) in which the words of the in- 
strument were of a general character— 
"whatever property ete., belonging to me." 
It was held that the bond created a charge 
on the properties in the circamstances of 
the case. This decision was doubted in a 
later Allahabad ease and i do not express 

any opinion abontib. lb seems to me that 
the words of. the instrument in the present 
case are of a much more precise and specific 
character. Wehavea reference to specific 
funds out of which the claims of the creditor 
are to ba satisfied. They are to be satisfied 
out of cheques or moneys received for work 
done by the defendants which was paid for 


.in the first instance by the defendants. 

(3) (1882) 19 Ch, D. 842; 51 L. J. Ch. 14; 45 L. T. 
667; 30 W. R. 70. i 

(4) (1888) 13 A. O. 523; 58 L. J. Q. B. 75; 60 L. T. 
162; 37 W. R. 513. 

(5) 10 A, 188; A. W. N. (1888) 35, 

(8) 9 A-158; A. W. N. (1887) 15. 


The rule is thus stated in Fisher on Mort. 
gages, 6th Edition, page 126, paragraph 23): 
"If, however, there isa sufficient indication 
that the supposed assignee is to have the 
benefit of the fund or choseia action in 
question, in addition to relying on the credit 
of the assignor, or, as it is sometimes put, is 
to be paid ‘out of the fund’ as distinguished 
from ‘when the assignor gets the fund,’ a 
valid equitable assignment is created, provid- 
ed that the transaction is for value. The in- 
tention must be that the property shall pass.” 
Applying that test here, isit "when" or “ont 
of.” It seems to me that Exhibit XI may 
be fairly construsd as being an instrament 


‘where a man gives acharge to be met out 


of a specifie fund. 

Mr. Prakasam referred us to a passage in 
White and Tudor's Leading Cases, 8th Edition, 
Volume I, ab page 117: “A promise to pay 
money when the debtor receives a debt due to 
him from a third person does not constitute 
au equitable assignment, so as to charge the 
debt in the hands of such third person.” 
Iu the notcs the case of Field v. Megaw (7) 
is cited. The promise in that case was a 
promise to pay "when," nob a promise to 
pay out of." 

Then, as to the other documents whioh 
were relied on as creating a charge. Exhibit 
XIV is in these terms: “L promise to piy 
the amounts you paid to my agent, N. Sabba 
Rox Garu,for interest up to l4th October 1996 
amounting to Rs. 118.8-10 and Rs. 15 of 
to-day's total, one hundred and thirty three 
from the commissions due to me on your 
works from coming cheques.” That seems to 
me not a promise to pay “when I get cheques" 
bnt a promise to pay “from the commissions I 
should be entitled to retain out of the cheques 
| receive.” I also think, a charge was 
crested by Exhibits V and VI. Then we 
have Exhibit XXI. This particular letter, 


‘no doubt, gives rise toa certain amount of 


difficulty. The words are "| will pay the 
amount for works you perform for timber 
ete. soon after cheques for the sima are 
received, deducting the usual commission as 
paid by others.” The course of business 
was, as f have said, that Mr. Peters should 


. deduct a certain percentage for himself 


and pay the balance to the men who did 
the works, č. e, the defendants. I think 


we are warranted in construing this as a 
(7) (1869)- L. R. 4 C. P. 660. 
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promise by Mr. Peters to pay from a specific 
fund after he had deducted the commission 
to whizh he was entitled as arranged between 
him and the defendants. 

We see no reason to differ frem the 
learned Judge’s findings of fact in this case, 
nor from his finding with regard to the 
suggestion of fraud oa the part of the late 
Mr. Peters’ agent. 

There only remains the question of costs. 
Tha case is not free from difficulty and our 
order is, the parties may take their costs, 
taxed as between party and party, out of the 
estate ot Mr. Peters both here and before the 
learned Judge. 

OLDFIELD, J.—I agree. 

Appeal rejected. 





CALCUTTA HIGH COURT. 

' REGULAR Civit APPBAL No. 149 or 1909, 
January 2, 1914. 
Present: —Mr. Justice Coxe and 
: Mr. Justice D. Chatterjee. 
SIDHESHURI PERSHAD NARAIN 
SINGH.—DE&EFENDANT— ÁPPELLANT 
versus 


DHARAMJIT NARAIN SINGH— 


PrAINTIFF— RESPONDENT. 

Hindu Law —Mitakshara joint family —Mortgage for 
benefit of family emecuted in favour of Karta—Suit 
brought by Karta alone, parties—Civil Procedure Code 
(Act V of 1908), O. XXXIV, v. 1. 

A suit was brought by the karta of a joint Mitak- 
shara family alone upon a mortgage executed in his 
favour, without joining the other member of the 
family, his nephew: 

Held, that the suit offended against Order XXXIV, 
rule 1, of the Civil Procedure Code as the plaintiff did 
not make his nephew who was interested in the 
mortgage a party, being well aware of his interest, 
and as the nephew could not subsequently be made 
a party effectively owing to the limitation bar, the 
suit must fail. 

Hori Lal v. Nimman Kunwar, 15 Ind. Cas. 126; 9 
A. L. J. 819; 34 A. 549 (F. B.) and Madan Lal v. 
Kishen Singh, 15 Ind. Cas. 188; 9 A. L. J. 844; 34 A, 
572, not followed. 

Lala Suraj Prosad v. Golab Chand, 28 C. 517; 5 C. 
W. N. 640, followed. 

Order XXXIV, rule 1, of the Code does not refer 
merely to defendants but applies to plaintiffs as well, as 
it enacts that all interested persons must be joined 
as parties, : 

Appeal against the decree of the Second 
Subordinate Judge of Saran, dated the 30th 
November, 1903. 

Babus Umakald Mukherjee and Satish 
Ohandra Ghosa, for the Appellants. 

Dr. Dwarka Nath Mitter, for the Rep ond- 


ent. 


. ereditor" in favour of Dharamjit. 


JUDGMENT. 


Coxs, J.— The first defendant in this case, 
one Debi Prosad, and his co sharers executed 
an usufructuary mortgage of village Kathtal 
in favour of one Ramrup in 1885. He 
assigned it to^ the plaintiff Dharmjit and his 
brother Sarabjit. Thereafter the two 
brothers leased half this property back to 
Debi Prasad. The rent fell intoarrears and 
Debi Prasad then executed a simple mortgage 
of "8.annas share out of the entire 16 annas 
of Mouza Kathtal ete. constituting my (Debi 
Prasad's) proprietary right which has from 
before been held in zurpesg? lease by the said 
At that 
time Sarabajit was dead, leaving a son 
Maaudan. Dbaramjit and Masudan are joint 
and the former is the karta., The due 
date of payment was the beginning of Septem- 
ber 1892, and this suit was instituted by 
Dharamjit alone on the 15th August 1904, 
It was decreed ex parte in that year and 
the decree was made absolute in 1908. The 
decree was seb aside under Order IX, rule 13, 
&nd was ultimately decreod in November 
1908. 'The defendants who are  Debi 
Prosad and several subsequent purchasers 
appeal. 


Two points are taken on their behalf, 
The first is thatthesuit must fail in the 
absence of Masudan and the secondis that 
the plaintiff cannot sue on the mortgage of 
1892, alone while the usufructuary mortgage 
of 1885, is still unsatisfied. 


It appears to me that the appellants 
must succeed on the first point. Masudan ~ 
is certainly interested in the mortgage and 
the plaintif is well aware of his 
interest, Therefore, under the plain 
terms of section 85 of the Transfer of 
Property Act and Order XXXIV, rule 1 of 
the Code, the plaintiff was bound to make him 
a party. It may be argued that praotical- 
ly he is a party being represented by the 
karta of the family to which he belongs. 
It has been held in Hor; Lal v. Nimman 
Kunwar (1) and Madan Lal vw. Kishen Singh 
(2), that Order XXXIV, rule l,is not fatal 
to a suit like this, but that view has not 
been taken in ihis Court. I6 was put, if 
I may say so, exhaustively and as 


(1) 15 Ind. Cas. 126. 34 A. 549; 9 A. L. J. 819. 
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effectively as it could be put by Ghose, J., 


in Lala Suraj Pershad v. Golab Chand (3). 
‘But this Court did not accept it [Lala Suraj 
Prosad v. Golab Ohand (4)] and that decision 
must be taken as the law in this Pro- 
vince. It bas been argued that section 
85 and Order XXXIV, rule 1, referred only 
to defendants. But this is an impossible 
contention. If the [Legislature had meant 
to say, ‘defendants, there is; no conceivable 
reason why it should not have said so. 
But it enacted that a)l interested persons 
must be joined as parties. Indeed it would 
seem quite as important to join all the 
mortgagees as to join all the mortgagors 


in order to` avoid multiplicity 
of suits, And in the present case where 
the plaintiff is a member of a joint 


Hindu family, who aecording to several 
decisions would be unable to sue alone 
for the recovery of land belonging to the 
family, it would seem especially necessary 
to make the other members of the family 
parties, 

I think, therefore, that the suit offends 
against section 85 of the Transfer of 
Property Act and Order XXXIV, rule 1, and 
as Masndan now cannot effectively be made 
a party, the suit must fail. I do not 
think it 3s a case of much hardship as 
the plaintiff put off the suit till the last 
moment and then apparently took 
no real proceedings for three years more, 


In this view it is unnecessary to come to any - 


decision on the second point but I may 
say that I cannot find anything in the law, 
as laid down in the statutes, to prevent 
a mortgagee who holds an usufructuary 
mortgage and agubsequent simple mortgage 
from suing on the latter alone, unless it 
be section 99 of the Transfer of Property 
Act, now Order XXXIV, rule 14. But 
the learned Vakil for the defendants tells 
us that that rale has no application to 
the case and that he does not rely on it, 
It is not, however, necessary to say more 
on this point. 
D. OnaTTERJEE, J—I agree. 


Appeal allowed, 
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PUNJAB CHIEF COURT. 
`` First Civin Arrear No. 1212 og 1911, 
December 13, 1913. $ 
Present:— Mr. Justice Shah Din and 
; Mr. Justice Beadon. 
PALA RAM. —PtAINTIFF—A PPELLANT 


versus 
CHENA MAL AND OorTHERS—DEFENDANTS— 
RESPONDENTS. 


Partnership—Pariner entering into agreement jor 
services to be rendered to the partnership—His claim 


for remuneration for the services not to be allowed 


without dissolution of partnership and accounts. 

Where the defendants and the plaintiff entered 
into an agreement under which the plaintiff con- 
tracted to perform for remuneration certain work 


_ for the partnership: 


Held, that it would be inequitable to allow the 
plaintiff to claim the remuneration without dissolution 
of the partnership and rendition of accounts. 

Azim Khan v. Muhammad Riaz-ud-Din, 110 P. R. 
1901; and Kairi Venkata Reddi v Kolu Narasayya, 1 
Ind. Cas. 884; 88 M. 76; 4 M. L. T. 456; 19 M. L. J. 10, 
distinguished. š 

First appeal from the order of the District 
Judge, Kangra, at Dharmsala, dated the 28th 
July 1911, dismissing plaintiff's claim. * 

Mr. Devt Dial, for the Appellant. 

‘The Hon'ble Mr. Shadi Lal, R. B., and 
Bakhshi Tek Ohand, for the Respondents. 


JUDGMENT.—In 1907 the plaintiff and 
the defendants in this case entered into a 
partnership to acquire certain standing 
timber in Jungle Saudharag, to saw it into 
beams and sleepers and to carry and float 
the beams and sleepers for disposal at Dehra 
Gopi. 

The share in profit and loss of the 
plaintiff, who gave his services to see to 
the carrying out of the work, was 4th and 
the share in profitand loss of the defendants, 
who provided the funde, was Zths, 

It is admitted before us that though the 
business of the partnership has now been 
completed; the partnership has not yet been 
dissolved. 

After part of the work had been done, the 
partners on the 23rd November 1909, entered 
into an agreement by which it was arranged 
that plaintiff, in return for certain specified 
remuneration, should complete the work 
of the partnership and the plaintiff now 
sues the defendants for the remuneration 
alleged to be due to him under this agreement. 

The lower Court holding that the plaint- 
iff should sue for dissolution of the partner- 
ship and rendition of accounts has dismissed 
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the suit on the ground that itis not main- 
tainable in its present form aud the ques- 
tion before us is wheiher this decision is 
right or wrong. 

No doubt, in certain circamstances a 
partner on grounds of equity can be allowed 
to sue his co-partners for money without a 
dissolution of the partnership, and Azim Khan 
v. Muhammad Riaz-ud-Din (1) and Karri Ven- 
kata Reddi v. Kollu Naresayya (2) (relied on 
by Counsel for the plaintiff-appellant) are 
inetances of such cases-—the present case, how- 
ever, is not one of this kind. 

Chena Mal and Dewa Mal defendants en- 
tered into theagreement of the 23rd November 
1999, -as representatives of the partnership 
and under this agreement the plaintiff con- 
tracted to perform certain work for the 
partnership. In respect of the remuneration 
for the work performed under the agreement 
the plaintiff is, no doubt, a creditor of the 
partnership bat as a partner he is liable with 
his oo-partners fora share of this debt as 
well as of other partnership debts and he has 
framed his suit so as to exclude himself from 
this liability. 

In settling the partnership accounts a 
sum on account of this work together with 
a share of the profits of the business (if any) 
would be credited to the plaintiff and debited 
to the partnership; but as the business may 
have resulted ina loss, the plaintiff (being 
a partner) cannot recover any deb due to 
him from the partnership until his share of 
the partnership losses (if any) has been set 
off against that debt. 

Thus a question of profit and loss on the 
partnership accounts arises and it would 
be inequitable to allow the plaintiff to 
claim a particular item without dissolution 
of the partnership and rendition of ac- 
counts. 

We find, therefore, that the suit has been 
rightly dismissed and we dismiss the appeal 
with costs. | 

Appeal dismissed. 


(1) 110 P.R. 1901, 
(2) 1 Ind. Cas. 384; 82 M, 76; 4 M. L T. 456; 19 M, 
L. J. 10. 
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MADRAS HIGH COURT. 
SECOND Ctvit, Arrears Nos. 2054 or 1910 anp 
373 ro 376 or 1911. 
September 19, 1913. 

Present; —Sir Charles Arnold White, Kr., 
Chief Justice, and Mr, Justice Sankaran Nair. 
Iu S. A. No. 2054 or 1910. 

KA. AMIRTHA PADAYAOHI-—PLAINTIFF 
— APPELLANT 
In S. A. No 373 or 1911. 
SAMINATHA PADAYACHI —PALAINTUFF— 
APPELLANT 
IN S. A. No. 374 or 1911. 
KUMARA MUTHUSAMI PADAYACHI— 
© PLAINTIFF— APPELLANT 
iN S. A. No. 375 or 1911. 
SIVALINGA PADAYACHL alzas 
JAMBULINGA PADAYACH!I~—Pratwrire— 
APPELLANT 
Is S. A. No. 376 or 1911. 

RANGA PADAYACHI-—PraINTIFF— 
APPELLANT 
Versus 
SRIMATH KACHI YUVA RANGAPPA 
KALAKKA THOLA UDAYAR—Darenpant 
— RESPONDENT (IN ALL). 

Landlord and tenant—Tenazt’s right to leave portion 
of land uncultivated—Zemindar’s right to increase 
rent on such portion —Enhancement —Stipulation not to ` 
cut frutt-bearing trees, whether legal. 

Where the custom in a zemindari gives the tenant 
a right to leave a portion of his holding uncultivated for 
a year paying rent only for the cultivated portion, the 
zemindar cannot assign on darkhast lands remaining 
uncultivated, and raise rent thereon as that would be, 
in effect, an enhancement, 


A stipulation in a pattah not to cut frait-bearing 
trees is nob improper. 


Second appeals against the decrees of the 
District Court of Trichinopoly in Appeal 
Suits Nos. 87, 78, 79, 80 and 82 of 1910, 
presented against those of. the 
Deputy Collector of Ariyalur, in Revenue 
Suits Nos. 137, 130, 131, 135, 129 of 1909, 
respectively. 

Mr. K. Srinivasa Aiyangar, (with him 
E S. Muthiah Mudaliar), for the Appel- 
anís. 


Mr. &, Srinivasa Aiyangar (with him 
Mr. K. Bhashyam Atyangar), for the Respond- 
ent, t 


JUDGMENT.—The plaintiffs asserted, that 
it has been the practice from time imme- 
morial for the tenants in this Zemindary to 
leave & portion of the lands in their posses- 


Vot. XXII 


sion lie uncultivated. They also asserted 
that they retainad possession of the portion 
without relinquishing the same to the Gemin- 
dar and that ib was not open to the Zemindar 
to take possession of such land or to let it 
out on dharkhast. The plaintiffs further con- 
tended that the cultivated land alone was 
entered in the patta and that rent was paid 
' only with reference to the crops actually 
raised on the land included in the patta. Tne 
Zemindar denied any legal and binding 
eustom which would preclude him from claim- 
ing rent on the portion of the holding which 
the tenant may not have cultivated. Ib is 
contended before us that the rent assessed 
with reference to -the cultivated land must 
be treated as rent payable for the entire 
holding in the. possession of the plaintiff 
including the portion left uncultivated and 
the Zemindar cannot claim to assess this 
uncultivated land. [tis also contended before 
us that this would be an enhancement of 
rent and, the Zemindar is not entitled to 
enhance this rent. The Judge does not give 
any finding upon the custom set up by the 
plaintiff. Nor does it clearly appear from 
the Deputy Collector’s judgment whether 
according to the custom which he finds to 
be proved the rent that was paid during the 
preceding years by the tenants was treated 
as rent for the entire holding including the 
portion left uncultivated or whether it was 
only the cultivated land for which the tenant 
paid rent, he having theright to hold the 
uncultivated portion rent free as a condition 
of his tenure. On these questions, we think 
it desirable to have a definite finding by 
the District Judge. The  respondent’s 
Pleader asks for a‘finding on the questions 
whether “the Zemindar has been letting out 
the lands uncultivated on dharkhast and whe- 
ther he has not refrained from claiming 
rent on those portions as an indulgence to the 
tenants. It is not necessary to call fora find- 
ing on this question as it is included in the 
other question whether the plaintiffs have 
proved & legal custom and what are the 
incidents thereof. 


“The Judge will also return a finding on the 
question, what, if any, is the rate of rent 
payable on the land not cultivated and whe- 
ther there is any rent payable on such land. 


Further evidence may be adduced. The 
finding will be submitted within two monthu 
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after the re-opening of the District Court» 
aud seven days will be allowed for filing 
objections. 

These second appeals coming on for final 
hearing after the return of the finding of the 
lower Appellate Court upon the issues 
referred by this Court for trial, the Court 
delivered the following 


JUDGMENT.—The Judge has found that 
the tenants “have proved that it has been 
an immemorial custom in the Zemiudari for 
tenants to leave uncaltivatedfrom } to 1 of the 
lands in their holding for one or two years, 
paying rent only for the cultivated land 
according to the crop grown thereon, and 
at the lowest rate, namely, horsegram rent 
for less than 1 of a cawn? uncultivated in any 
particular field, and having the right to hold 
the rest of the uncultivated portion without 
rent being collected thereon for not longer 
than two years as a condition of their tenure," 
Mr. Srinivasa Aiyangar, contends that the 
evidence does not show that the tenants can 
leave the lands uncultivated for more than 
one year. On this point the Judge states in 
the first part of his finding “one or two years" 
and afterwards “not longer than two years." 
The Pleader for the appellant is willing that 
the finding may be accepted with this modi- 
fication that "one year” be substituted for two 
years in the extract given above. The 
decrees will be modified in accordance with 
this finding, 


The appellant further contends that the 
stipulation "you shall not, contrary to mamool 
and without permission, do acts of any kind 
and cause harm to the fruit trees and fores} 
trees etc., grown before the Ist July 1908, on 
the lands in your possession," in Exhibit D 
should be omitted as it lays the burden of 
proving the custom on him while under section 
12 of the Madras Estates Land Act, the 
Zemindar has to prove the custom referred to 
therein. The Deputy Collector held that 
the tenant was not entitled to eut down 
fruit-bearing trees. There was no appeal by 
the tenants against the decree of the Deputy 
Collector. His decision on this point must be 
restored. As to the other trees, as there is 
no finding by the District Judge as to the 
custom, we give no opinion. The question 
is left open and the stipulation in the docu- 
ment, Exhibit D, will be omitted. Each party 
will boar his own costs throughout. In other 
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respects the decree of the lower Appellate 
Court is confirmed. 
Decree confirmed. 


ALLAHABAD HIGH COURT. 
Ssconp Civin, Appeat No. 36 or 1913. 
December 19, 1913. 

Present: —Justice Sir George Knox, KT, 
RAM LAL—PLAINTIFF— APPELLANT 
versus 
SRI MAKURJI KISHORI RAWAN 
MAHARAJ AND OTHERS—DEFENDANTS— 

RESPONDENTS. 

Mortgage—Réedemption—Onus—Plaintiff to 
title — Pleadings. 

Where the plaintiff alleges that he is entitled to 
possession by reason of the determination of a mort- 
gage, it is for him to prove that he had at the com. 
mencement of the suit a subsisting title to the pos- 
session of the property and he must mention facts in 
his plaint to show that such title exists. He is not 
entitled to succeed merely because the defendant fails 
to prove the case he sets up. 

Ziagari Singh v. Bhagwan Singh, A. W. N. (1889) 
187, followed. 

Bala v. Shiva, 27 B. 271; 5 Bom. L, R. 55, distingu- 
ished, i 

Second appeal from tbe decision of the 
Subordinate Judge of Agra, dated the lith 
May 1912. 

Mr. S. K. Dar, for the Appellant. 

Mr. Gobind Proshad (with him Mr. Mangal 


Proshad Bhargava), for the Respondents. 


JUDGMENT.—Several points are raised 
in this appeal. But the plea particularly 
pressed before me is that under the circum- 
stances of this case there can be no question 
of specific mortgage, and that on the facts 
fonnd and proved, the plaintiff was entitled 
to a decree for redemption. The case is one 
in which the plaintiff, who is appellant before 
me, came into Court setting out in his plaint 
that the mortgage which hesought to redeem 
was a mortgage of the 27th of July 1858, in 
which one Inchha was mortgagor and Brijlal 
mortgagee. He entered into further details 
connected with the mortgage. Both the 
Courts below have held thatthe plaintiff 
has failed to prove the specific mortgage set 
up in his plaint and in consequence have dis- 
missed thesuit, The defendants admitted that a 
mortgage had been made by Inchha in favour 
of Birjlal and they went on to say that no 


prove 


mortgage alleged by the plaintiff subsisted. 
The time of mortgage and the amount of 
mortgage money as alleged by the plaintiff 
were also denied. The contention raised in 
the third plea of this appeal was put forward 
as being a contention sanctioned by the case 
Bala v. Shiva (1). In that case, however, 
there is this difference, and it is an important 
difference. The plaintiff before the Bombay 
Court did not tie himself down to any 
Specific mortgage made in a particular year. 
The defendants who were in possession 
denied the mortgage, and it was held that 
the real question was whether the defendants 
were mortgagees of the property in question. 
Farther, tha? under such circumstances the 
plaintiff was entitled to succeed if he proved 
that the land was held by the defendants as 
mortgagees. My attention was also drawn to 
Ganesht Lol v, Basanti Lal (2). But on 
looking into the judgment, I find that in this 
case also the plaintiff did not tie himself down 
to any specific mortgage. All that he stated 
was thatthere was a mortgage made some time 
about 1853. The defendants admitted that 
they were mortgagees of the property, and 
went on to qualify this admission by adding, 
that the existence of any mortgage alleged 
by the plaintiff was not admitted. The case, 
with which I have to deal with, is one which 
is clearly covered by, Zingari Singh v. 
Bhagwan Singh (3). I find myself in accord’ 
with the learned Judges who decided that 
case, and hold that where the plaintiff alleges 
that he is entitled to possession by reason of 
the determination of a mortgage, itis for 
him to prove that he had at the commence- 
ment of the suita subsisting title to the 
possession of the property and that he must 
mention in his plaint facts to show that such 
title exists. Heis not entitled to succeed 
merely because the defendant fails to prove 
the case he sets up. I, therefore, dismiss 
this appeal with costs which will in this 
Court include-fees on the higher scale. 


Appeal dismissed. 


(1) 5 Bom, L. R. 85; 27 B. 271. 
(2) 20 Ind. Cas. 29. 
(3) A. W.N. (1889) 187. 


Vol. X XII! g 


INDIAN GASES, 


575 


PEPIN EEHABY CHAKLADAR V. JAGAT KISHORE ACHARJI. 


CALCUTTA HIGH COURT. 
Seconp Civiu Apeaat Nos. 990 anp 1020 
or 1906. 

March 16, 1903. 

Présent; —Mr. Justice Stevhen and 
Mr, Justica Holmwood. 
lw No. 990 or 1905. 
bEPIN BEHARI CHAKLADAR — 
DEFENDANT— A PPELLANT 
versus 

JAGAT KISHORE AOCHARJI 
CHOWDAT RI—PLAINTIEF — RESPONDENT. 
In No. 1020 or 1906. 
BEPIN BEHARI CHAKLADAR— 
PLAINTIFF—APPELLANT 
versus | 
| JAGAT KISHORE ACHARJI . 
CHOWDHURY AND orpers—Derenvants — 
RESPONDENTS. 


Limitation—~Adverse possession —Üause of action— 
Partition proceedings — Claim to chak —Admission-— 
Suit for possession of land allotted at partition— Limita- 
tion Act (XV of 1877), Sch, II, Art, 144. 


In certain partition procsedings B. set up a claim 
toa certain chak in the estate which was being di- 
vided. A., who was then a young man, just come to his 
property, at first resisted the claim but, subsequently 
in 1883, put in a petition withdrawing the objections 
he had made to it. 

The partition proceedings lasted till 1903, when 
a. was awarded possession of a part of the land claimed 
by B. A.found B. in possession and then broaght 
this suit for possession as chakdar. There was no 
evidence to show that B. was in possession before 
1903: 


Held, (1) that the petition of 1882 did not amount 
to an admission of the claim to the chak set up 
by B., as A. simply for the sake of convenience with- 
Arew the objections and prayed that the partition 
might be proceeded with; 


(2) that as the land in suit was allotted to 4. in 
1908, his cause of action arose in that year because at 


that time he acquired the right for the first time to sue - 


B.on his own behalf as separate owner of the land in 
suits 

(8) that B. could not be held to have been in 
adverse possession before 1903. 


Appeals against the decrees of the First 
Subordinate Judge, Zillah Mymensingh, 
dated the 28th of February 1906, revers- 
ing that of the Second Munsif of that 
place, dated the 4th of September 1905. 


Dr. Rash Behari Ghose and Babu Dwarka 
Nath Ohakraverit, for the Appellant: - 


Mr. Hill, Babus Ram Oharan Mitra, 
Satish Ohandra Ghose, Bidhu Bhusan Gangulz 
and Akhil Bandh Guha, for the Respondents. 


JUDGMENI-—The plaintiff in this case 
sues the defendant for certain lands which 
he claims to hold as chakdar. The present 
case begins with certain partition proceedings 
to which the predecessor-in-title of the 
defendant and the plaintiff were parties. 
During those proceedings, the defendant's 
predecessor-in-title set up & claim to a certain 
chak in the estate which was being divided. 
The plaintiff, who was thena young man 
just come to his property, put in a petition, in 
which he admits the claim made to the chak 
and for his part withdraws the objections he 
has made to that claim. 

The first part of the defendant’s case as 
now made out before us in second appeal 
is that this petition amounts to an admission 
of the existence of the chak which now binds 
the plaintiff. We agree with the lower 
Appellate Court in considering that this sense 
cannot ba attached to the petition. The 
petitioner for the sake of convenience with- 


‘drew the objections aud prayed that partition 


may be proceeded with on keeping the jamas 
of those chaks as rasad:. To our mind this is 
not an admission of the existence of the 
chak, but merely a requestto have the 
partition proceeded with, the Commissioner 
leaving the question as regards these lands 


‘undecided as far as heis concerned. 


The partition proceedings apparently 
lasted till 1903, when the plaintiff was put 
in possession of a parb of the land which 
had been claimed by the defendant’s pre- 
decessor-in-title, and found the defendant 
in possession whereupon this suit ensued, 
During the intermediate period, the facts 
of the case seem to be that there was no 
act of possession of which the defendant 
can adduce any evidence at all, There 
is some evidence, in fact, of possession by 
other persons. There is no evidence at all 
in the case of the existence of chak except 
the admission. Under these circumstances, 
the lower Appellate Court has found that 
this chak never existed. This is a finding 
of fact by which we are bound and on 


‚which no question of law can be considered 


to arise. 

It hasalso been urged bsfore us that the 
defendant is entitled to the banefit of limita- 
tion under Article 144 of the second Sohe- 
dule of the Limitation Act. The facts of the 
case, however, which we have mentioned, 
show that this claim cannot be sustained. 
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In-the first place whatever miy havo been 
the case at the time of. the petition in 1883, 
since then, there is no evidence of the defend- 
ant being in possession before 1903, and 
- further ib appears that the plaintiff having 
been put in ‘possession in 1903, his cause of 
action arises in that year, because at that 
time he acquired the right for the first time 
tosue the defendant on his own behalf as 
separate owner of the land in suit. 

The result is that this appeal must be 
dismissed with costs. 

This judgment wil govern Appeal No. 
1020 of 1903, which is, therefore, dismissed 
with costs. 

We assess one hearing fee 
appeals. 


in the two 


Appeals dismissed. 


PUNJAB CHIEF COURT. 
SgcoND Orvis ApPEAL No. 572 or 1912. 
May 3, 1913. 

Present; —Sir Arthur Reid, Kr., Chief 
Judge, and Mr. Justice Beadon. 
RADHA KISHEN--PIAINTIFF— 

. APPELLANT 
vOTSUS 
BASANT LAL —DEFENDANT— 


RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Arts. 52, 56, 120 
— Suit for recovery of money due on contract to supply 
labour and materials— Limitation. 

To a suit for the recovery of the price of work done 
and of materials supplied on a contract to build a 
house, Article 120 of the Limitation Act applies, 
Articles 52 and 56 being inapplicable to the case. 


Second appeal from the order of the 
Divisional Judge, Lahore Division, dated the 
17th February 1912, modifying that of the 
Subordinate Judge, 1st Class, Lahore, dated 
the 31st October 1910, decreeing the claim 
in part, 

Lala Dhenpat Raz, and Malik Muhammad 
Husain, for the Appellant. 

Lala Tirath Ram, for the Respondent. 

ORDER.—The suit to which this appeal 
relates was instituted on 21st February 1910. 
The plaintiff, on different occasions in 1905 
and 1907, entered into ‘different contracts 
with the defendants for the supply of labour 
and materials for repairing and constructing 
' differonb buildings belonging to tho defend. 
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ants, and the claim was for recovery of a 
certain sam allegei to be due for the work 
performed and materials sapplied under these 
contrasts. 

The claim has beeu decreed in part in 
respect of work done in 1907 but, applying 
Article 56 of Schedale I of the Limitation 
Act, the lower Courts have dismissed the 
claim io regard to the work described as 
construction of Makhan Lal’s compound,” 
which was completed in December 1906, on 
the ground that this part of the claim is 
barred by limitation. 

This question of limitation is the point 
ou which the present second appeal has been 
admitted. i 

Ta Sundaram v. Sankara (1), Article 56 
was applied but the claim was to recover 
certain sums for work and labour done and 
it does not appear that the claim also in- 
cluded the price of materials supplied for that 
work. 

In Mans:bdar v. Nabi Bakhsh (2), though 
the learned Judges were inclined .to think 
that Article 56 was applicable, the applicabi- 
lity of Article 56 was rot definitely deter- 
mined. Theclaim had been brought within 
three years and it was held that, even if 
Article 56 applied, the suit was within time. 

In Daulat Ram v. The Woollen Mills Oom- 
pany, Lid., Delhi (3) it was held that Article 
55, which relates merely to contracts for 
work done, was not applicable to a con- 
tract to’ supply nob only labour but also 
materials, and to hand over a building. In 
fhat particular case there had been an agree- 
ment that the sums due to the contractor were 
io be & charge on the building till paid and 
Article 132 was held to be applicable bat in 
the discussion of the question of limitation 
it was remarked that “had the contractor 
agreed to supply work and materials, the 
claim would have fallen under Articles 52 
and 56, and as no single Article would ba 
applicable to sach aclaim, possibly Article 
120 would have been the Article applicable.” 

In our opinion neithér Article 52, which 
under Punjab Act I of 1904, allows a period 
of six years, nor Article 56, which allows a 
period of three years, can be applied to the 
present claim. The one does not cover the 


(1) 9 M. 334. 
(2) 48 P. R. 1900; P. L. R. 1900 p. 444. 
(8) 95 P. R. 1908. 
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price of work done and the other does not 
cover the price of materials supplied. There 
is no other Article specifically applicable, and 
hence the only Article which can be applied is 
Article 120. This Article allows a period of 
six years and the claim is consequently within 
limitation. 

Tt will now be necessary to determine whe- 
ther, im addition to Rs. 400 awarded by the 
lower Appellate Court for other worl, the 
plaintiff-appellant is entitled to recover 
Rs. 681-2-0 or any smaller sum from Basant 
Lal, defendant-respondent, on account of work 
done and materials supplied in connection 
with the construction of Makhan Lal's com- 
pound and we remand the case to the lower 
Appellate Court under Order XLI, rule 25, 


Civil Procedure Code, fora fiading on this 


issue. Return should be made within three 
months. 


Case remanded, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Figst Cryin ÁPPEAL No, 94 or 1911. 
August 4, 1913. 
Present: ——- Mr. Kanhaiya Lal, A.J. U., and 
Mr. Sabonadiere, A. J. C. 

Babu YASIN ALI KHAN, MINOR, UNDER 
THE GUARDIANSHIP OF Musammat KANIZ 
SHIRIN BIBI—DzFENDANT—-ÁÀPPELDANT 

versus 
Babu MURTUZA HUSAIN KHAN— 


PrAiNTIEF— ReseonDent, 

Oudh Estates Act (I of 1869), ss. 8, 10—Presump- 
tion under section 10, applicability of, to non-talukdari 
property — Family custom appertaining toa 'alukdar, 
relevancy of, with reference to non-taiukdari property— 
Local custom and Jamily usage, difference between. 

The conclusiveness of the presumption raised by 
section 10 of Act I of 1869 cannot be extended to 
property which was not held by the Talukdar on or 
before the 13th February 1856, or which was nob an 
‘estate’ as defined by section 2 of the Act. 

The existence of a family custom of the kind 
referred to in section 8 of the Oudh Estates Act 
appertaining to a Talukdar may, in the absence 
of evidence to show that the other property was 
governed by a different rule of devolution, be 
regarded as relevant evidence tending to show that 
a similar rule applies to other property which the 
Talukdar may have acquirdd and left*indisposed of at 
the time of his death. 
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A local custom and a family usage do not stand on 
the same footing. A local custom carries with it an 
idea of great antiquity and derives its origin fron its 
observance by successive generations of men he- 
longing todifferent families, castes, and tribes resident 
within a specified local area, No such antiquity is 
necessary to prove a family usage of impartibility or 
primogeniture. 

Appeal against the decree of the Subor- 
dinate Judge of Sultanpur, dated 25th April 
1911. 

The Hon'ble Mr. Motz Lal Nehru, Syed 
Wazir Hasan and Syed Ak Mohammad, for 
the Appellant. 

Messrs. Mujtaba Husain, Sami-ul.lih Beg 
and Niamat-ul-lah, for the Respondent. 


JUDGMENT. 


Kannatya Lar, A. J. C.—This appeal 
arises ont of a suit brought by the plaintiff- 
respondent for the recovery of possession 
of certain property with mesne profits on 

“the allegation that the said property belonged 
to his father, Azam Ali Khan, and that on 
his death in October 1899, he became entitled 
to a half share therein. 


The parties are the descendants of 
Barwand Singh alas Rae Barar, a Hindu 
Rajput of the Bais clan, who came from 
Baiswara in the Rae Bareli District after 
ejecting the people of the Bhar tribe, who 
were then in possession of that part of the 
sountry.- His prowess brought to him the 
nom-de-plume of Bhale Sultan, or a person 
who had won his territory by the dint 
of his lance and his descendants are stil] 
known by that name. One of his grand- 
sons named Palandeo became a convert to 
Muhammadanism during the time of Sher 
Shah and received in consequence some 
official recognition and was known thereafter 
by the name of Malik Pal. His descendant. 
Jamshed Ali Khan, was in possession of bie 
Taluga of Deogaon at the time of the Mutiny 
and a summary settlement was made with him 
by the British Government on the 19th 
December 1853, (Exhibit A10). A primo- 
geniture sanad was subsequently granted to 
him on the l?th October 1861, (Exhibits 
Al and A2) and his name was entered in 
list II, appended to Act I of 1869, as & 
person whose estate, according to the enstom 
of the family, as existing on or before the 
tbirteenth day of February 1856, the date 
of tbe annexation of Ondh, ordinarily 
devolved upon a single heir. Jamshed Ali 


the defendant-appellant 
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Khan died, according to the finding of the 
Court below, the correctness of which has 
not been challenged during the hearing of 
the appeal, sometimes in 1865 ana was 
succeeded by his son, Azim Ali Khan, who 
made considerable additions to the property 
left by his father by purchases made since 
1868 onwards. 

Azam Ali Khan died in October, 1899, 
leaving two sons Mustafa Ali Khan and 


Murtazi Husain Khan, of whom the elder, 


Mustafa Ali Khan, succseded to the whole 
of the Tulugz Deogaon under section 8 of 
Act I of 1869. He also left two daughters, 
Musammat Kaniz Batal and Musammat 
Mehar Bano, but it is admitted by the 


. parties that according to the custom of the. 


tribe, which was judicially recognizad in 
the case of Hindu Bhale Sultans in Bajrang? 
Singh v. Manoxarnika Bakhsh Singh (1) 
daughters are excluded from inheritance.” 
The dispute in the present case relates to 
the property purchased by Azam Ali Khan 
after the death of his father, which was not 
included in the sinad of Taluga Deogaon, 
Mustafa Ali Khan, died in October, 1909, 
leaving a son Yasin Ali Khan, the defend- 
ant-appellant. 

The plaintiff's allegation was that the 
rule of primogeniture was limited 1n its 
applieation to the villages forming part of 
Taluga Deogaon, that the other property 
acquired by Azam Ali Khan was goyerned 
by the ordinary law and was divisible 
among his heirs under section 23 of Act I 
of 18£9, and that the defendant-appellant 
had wrongfully deprived him of his legal 
share in the same. The defence was that 
according to the custom of primogeniture 
prevailing in the family from before 
the date of the annexation of Oudh, 
was entitled to 
the whole estate, left by his father, includ. 
ing the property now in ,diepute. The 
learned Subordinate Judge found that no 
such custom was established and decree 
the claim. ; l 

The main question for consideration in 


this appeal is whether a family custom, 
governing the non-talugdari property, of the 


. kind set up by the defendant-appellant, can 


(1) 30 A. l; 8 M. L. Tha; 12 C. W.N. 749 
Bom. L. R. 1348; 60. L. J. 760; 5 A. L J. 1; 35 L A. 1; 
17 M. L. J. 605. 
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be presumed to exist or is deducible from 
section 8, clause (2), of ActI of 1869 or is 
otherwise satisfactorily established, and whe- 
ther the plaintiff-respondent is entitled to 
claim a half share therein. 

The Court below thought that Act I of 
1869 did not govern the property of Azam 
Ali Khan. But it cannot be denied that 
under the definition of an "heir" contained in 
section 2 of Act I of 1869, as amended by 
the United Provinces Act 111 of 1910, Azam 
Ali Khan was an heir of a Talugdar and 
inherited Zaluga Deogaon from his father, 
Jamshed Ali Khan, thoagh the latter died 
before Act I of 1869 came into force. Sec- 
tion 21 of the United Provinces Act III 
of 1910 givesthat definition a retrospective 
operation in so far as such retrospective effect 
does not conflict with any right or title 
to any estate or portion thereof, which at 
the commencement of the amending Act had 
vested in any other person, who would have 
been entitled to retain the same, if the amend- 
ing Act had not been passed. Jamshed Ali 
Khan had only one son, Azam Ali Khan, and 
his property, therefore, devolved on him under 
the Act as also under the sanad. 

The lists appended to Act ! of 1869 were 
evidently prepared long before that Act was 
passed from the sanads and the Settlement 
Records, and, as observed by their Lordships 
of ‘the Privy Council in Sheo Singh v. 
Raghubans Kunwar (2), it is a matter of 
familiar knowledge thatthe entries of dead 
men’s names in the lists are not uncommon, 
Thedeath of a person entered in the lists 
before Act I of 1869 came into force cannot, 
however, take away his estate from the opera- 
tion of the Act, unless. the estate had al- 
ready vested in some other person, who would 
not have got it under Act I of 16569, had that 
Act been in operation on the date, on which ` 
the devolution came into force. In the face 
of the sanad, the Muhammadan Law could 
not have applied, and, assuming that Azam 
Ali Khan was not an heir of a Talugdar within 
the meaning of the Act, as it stood before 
the United Provinces Act III of 1910 came 
into force, he was at all events an heir 
under the sanad, and his estate, therefore, 
devolved on his death according to the terms 
of the sanad by the rule of primogeniture 


(2)27 A. 684 at p. 647; 15 M. L. J. 332; 9. C. W.N. 
1009; 20. L. J. 194; 8 O. 0. 817; 32 I. A. 203. 
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onthe very person, who would have got it 
under the Act. 

In the Birwa Mahnon Estate cases, which 
were litigated between certain claimants to 
the estate of Pirthipal Singh, a Tulugdur en- 
tered in List Il, who had died before Act I 
of 1869 came into force, and a person, who 
had suceeeded the daughter of Pirthipal 
Singh as her husband and sole heir, their 
Lordships of the Privy Council treated the 
estate as one which, according to the custom 
of the family, descended to a single heir— 
“Achal Ram v. Udai Partab Addiya Dat Singh 
(3) and Bhaz Narindar Bahadur Singh v. 
Achal Ram (4)j. There was no question in 
those cases as to the right of the widow of 
Pirthipal Singh to succeed on ‘the death of 
her husband, and it seems to have been as- 
samed that Act I of 1569 applied to those 
cases and provided for the suscession of the 
widow, though Pirthipal Singh had died 
before that Act had coma into force. In 
Muhammad Abdussamad v. Qurban Husain (5) 
and Balraj Kunwar v. Jagatpal Singh (6) 
which were followed in Shea Singh v. Rughu- 
bans Kunwar (2) and Musammat Umutul- 
Fatima v. Asghar Ali Khan (7), it was held 
that a -person, who succeeded to a taluga be- 
fore the passing of the Oudh Estates Act of 
1869, either by inheritance or uuder & Will 


of thé preceding Talugdar, was not an heir or 


legatee as defined by section 2 of that 
Act as it stood before the United Provinces 
Act LIT of 1910 came into force, and that 
theestate of sach heir or legatee would 
not be governed by section 14-or 22 of Act I 
of 1869. Butthe primogeniture sanad pre- 
vented the vesting of any right in this case 
in any other person than Azam Ali Khan, 
and under Act I of 1869, as amended by tho 
United Provinces Act ILI of 1910, apart 
from any family custom, the estate of Azam 
Ali Khan rightfully devolved on his death 
on Mustafa Ali Khan, the father of the 
defendant-appellant. 


Ib isin fact conceded on behalf of the 
plaintiff.respondent that the Taluga of 
Deogaon devolved on the death of Azam 


(8) 10 ©. 511; 11 I. A. 51. 
(4) 20 C. 649; 20 L A. 77. 
.(5) 26 A.119; 31 I. A, 30; 6 Bom. L. R. 238; 8 
C. W. N. 201. 
(6) 26 A. 393; 8 C. W. N. 699; 31 I. A, 132; 1 A. L. 
J. 384; 70 C. 248. 
(7) 8 O, 0. 45. 
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Ali Khan, on Mustafa Ali Khan, his eldest 
son, and thatthe plaintiff-respondent has 
no title to the same. It is also conceded 
that the devolution of the said ¢2luga is 
governed according to the family custom by 
a rule directing its devolution ona singlo 
heir, The question ig whether that custom 
cau ba extended to the other property of the 
taluqdar. 

Section 8 of Aet I of 1869 describes the 
talugdars entered in List II as persons, 
whose estates, according to the custom of 
the family, on or before the thirteenth day 
of February 1886, ordinarily devolved upon 
a single heir, and section 10 of the Act 
requires all Courts to take judicial notice 
of the lists appended to the Act aud to regard 
them as conclusive evidence that the persons 
named therein are such talugdirs or grantees, 
In other words the presumption is thatthe 
talugdars or grantees are such as they are 
described in the lists, and the conclusiveness 
attaches to their classification into those 
lists and the rights and incidents which that 
classification carries. That conclusiveness 
cannot, however, be extended by the force of 
the statute to property, which was not held by 
the T'alugdar on or before the 13th day of 
February 1856, or which was not an "estate" 
as defined by section Z of the Act, for an 
"estate" means the taluga or immoveable 
property acquired or held by a talugdar or 
grantee in the manner mentioned in sections 
3,4 and 5ofthe Ast, or other immoveable 
property about which a declaration may have 
been made by the taluqdar or the grantee, 
or by his heir or legatee, in accordance 
with the provisions of section 32A of the 
Act. Section 1 of the Act, moreover, recites 
that the Oudh Estates Act, 1869, shall extend 
only to the estates thereinafter referred to, 
and though section 2, which embodies the 
definition of an ‘estate’ makes a reservation 
at its very commencement in favour of cases 
where something may be found repagnant in 
the subject or context, thereis nothing in 
the subject or context of section 8 to make 
that section or the presumption contained in 
section 10 of the Act applicable to estates 
acquired after the 13th day of February 
1856, in regard to which no declaration has 
been made in the manner laid down in section 
32A o£ the Act. Oa the other hand, section 
23 of the Act makes the ordinary law 
applicable [to properties which are not 
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governed by section 22. Section 32A. came 
into foree on the passing of the United 
Provinces Act IIT of 1910, and no declara- 
tion with regard to it could have been made 
by Azam Ali Khan, because he died before 
the amending Act came into force. We 
have, however, to examine whether from a 
custom applicable to an estate as defined by 
the Act we can conclude or raise an inference 
as fo the existence of a custom applicable to 
the other property of the holder of that 
estate. 

A family custom implies a custom appli- 
cable to the properties of the members of the 
family left undisposed of at the time of their 
. death, whether big or small. That custom 
may be absoluteinthe sense that it may 
apply toall the members of the family 
irrespective of the properties thay may 
happen to hold, orit may be relative, that 
is to say, confined in its application to pro- 
perties. held by the eldest member of the 
family or to persons and things so 
long as the latter are held by “the former. 
There are, for instance, large principalities 
or minor sovereignties or estates in the 
form ofa raj in which a custom of primo- 
geniture prevailing in the family has been held 
to be a family custom binding on the family 
in relation to that raj. By the general rule 
of the Hindu law, estates are divisible among 
the sons of thelast proprietor where the sons 
are more than one in number, and do not 
descend exclusively to the eldest son. “With 
respect to a raj as a principality, the 
general rule,” as observed by their Lordships 
of the Privy Councilin Baboo Gunesh Dutt 
Singh v. Maharaja Moheshur Singh (8) “is 
otherwise, and must be so. It is a sover- 
eignty, a principality, a subordinate sover- 
eignty and principality no doubt, bub still a 
limited sovereignty and principality, which, 
in its very nature, excludes the idea of 
division in the sense.in which that term is 
used in the present case.” “Again,” their 
Lordships continued, “there is no doubt 
that the general law with respect to 
inheritance, as well as with respect to other 
matters, may, in the case of great families 
where it is shown that usage has prevailed 
for a very long series of years, be controlled, 
unless there be positivelaw to the contrary." 
The rule of impartibility is a relie in this 


(8) 6 M. I. A. 164 at p, 187; 19 Eng. Rep. Gl. 


INDIAN OÁSES, 


' plaintiff 


(1914 


country, as in other countries, of the feudal 
times, when great princes and powerful 
personages carved out for themselves large 
estates and kept them under their local rule 
and sway without auy external control, or 
subject in some instances to a nominal pay- 
meut to the sovereign power. The necessity 
of keeping their estates compact and of 
checking the inroads of outsiders by prevent- 
ing the dissipation of their strength by 
partition induced them to maintain their 
estates indivisible, and in course of time, 
family customs of primogeniture or imparti- 
bility grew up, which governed the succes- 
sion to those estates, instances of which will 
be found in Roy’s Tagore Law Lectures for 
1908 at pages 46 to 79. 

The custom in the present case, to which 
reference is made in section 8 of Act 
I of 1869 was, as shown by the history of the 
family, one peculiar in its nature to the 
character of the property itself. Although 
an estate may not be what is technically 
known as a Raj or Polkem, the succession 
thereto may under a family custom ba 
governed by the rule of primogeniture— 
[Ohintamun Singh v. Nowiukho Konwarz (9)]. 
Rae Barat manifestly brought no family 
custom from his original home in the Rae 
Bareli District. He belonged to an old class 
of adventurers, then very numerous, who: 
were in quest of fresh fields and pastures 
new and took advantage of the anarchy or 
the flimsiness of imperial control in those 
days io subdue people, whom they found to 
be the weakest, and established their 
dominion and authority inthe places from 
which they: were ousted. Rae Barar had 
thus managed to become a master of 72 
villages within a short space of time; and he 
left the same to his sons on his death. 
x x * * * 
[After discussing the evidence, the learned 
First Additional Judicial Commissioner pro- 
céeds as under: — Ed. 

Tuluga Deogan is thus held by the family 
from the time of Allahdad Khan, and 
on the plaintiff's own admission there has 
been no partition of this taluga since. The 
ig ninth in descent from Pahar 
Khan and sixth in descent from: Allabdad 
Khan, and if during all these generations 
the property was treated by all the members 


(9) 1 0. 153; 24 W. B. 255, 2 L A. 263, 
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of the family inclading the plaintiff as im- 
partible, and devolving by the.rale of pri- 
mogenitura on 8 single heir, ibis nob open to 
the plaintiff to set up a different rule of 
succession inrégard to any additions to the 
property that may have been made from 
time to time. Till the date of the grant 
by the British Government, the talugq2z itself, 
in regard to which the existence of a 
custom is admitted, must have seen many 
vicissitudes or changes by mutilation or 
addition: since the time of Pahar Khan, and 
as observed by their Lordships of the Privy 
Council in Soorendra Nath v. Musammat 
RHiramani (10), a custom, if established, 
is capable of attaching or being destroyed 
as to ancestral or self-acquired property 
alike, 

In 1868, Fateh Bahadur Khan filed a suit 
for the possession of Tuluga Deogaon, claiming 
as a legitimate son of Imam Bakhsh Khan 
a right to succeed tothe estate of Bhure 
Khan, bis elder brother, who had died 
leaving two widows but no issue. 
Khan, the father of the plaintiff-respondent, 
then pleaded that Fateh  Babadur Khan 
was only an illegitimate son of Imam Bakhsh 
Khan, and that according to the family 
eastom, Jamshed Ali Khan, the surviving 
brother of Imam Bakhsh Khan, was entitled 
io the estate (Exhibit A 160), The plaintiff 
derivés his title from Azam Ali Khan, and 
the statements of Azam Ali Khan on the 
question of custom are, therefore, admissible 
in evidence against him. 

A local custom and a family usage, of im- 
partibility or primogeniture, do not stand on 
the same footing. A local custom carries 
with it an idea of great antiquity, and 
derives its origin and force from its observance 
b. successive generations of man belonging 
to different families, castes and tribes, 
resident within a specified local area. No 
such antiquity is necessary to prove a family 
usage of impartibility or primogeniture. 
There is some affinity between it and a usage 
of trade, for the essential condition in regard 
to each is thatit must have "fractuated 


into maturity" and that it mush not ba 


growing. A usage," says Roy, may grow 
up within a very short period, but a custom 
must have a halo of ages and centuries’ uni- 


(10) 12 M. I A. 81 at p. 91; 1B. L. R. (P. C.) 
26; 10 W. R. (P. C.) 35; 20 Eng. Rep. 271, 
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formity and eonsisteaey attached to ib in 
order tó ba recognised as such. Usage may 
bə defined to be a uniform practices among a 
paople or class with respsct to certain matters 
or things.” (Roy’s Tagore Law Lootares, 
1908, page 6.) 


In Juggomohun Ghose v. Manick Ohund (11) 
their Lordships of the Privy Council, in 
dealing with the question of mercantile 
usage to charge interest upon contracts ob- 
servol:— To support such a ground, there 
needs not either the antiquity, the uniformity, 
or the notoriety of custom, which iu respect 
of all thess becomes a local law. The usage 
may be still in course of growth; it may 
require evidence for its sapport in each case; 
but in the result it is enough if it appear 
to be so well known and acyuiesesd in, 
that it may be reasonably presumed to have 
been an ingredient tacitly imported by the 
parties into their contract.” The same kind 
of evidence, which is needel to establish a 
local custom or an ordinary family usage, 
unconnected with the ownership of large 
compact estates, principalities or rai, is not 
required to establish a family usage govern- 
ing the devolution of such compact estates, 
principalities or raj; for the principality or 
ra; may have come into existence within a 
few generations in the same way as a 
new trade with certain mercantile usages 
attached to ib might grow up withina few 
decades. To insist on evidence to prove aa 
immemorial user in those cases woald, thera- 
fora, ba incompatible with the history of 
the acquisition of those estates, or the growth 
of sush trade. Circamstances may prevent 
the formation of certain property, held by a 
family, into a compact estate for a long time; 
and yet, when an estate becomes compact 
man, 
usages may growup inconnection with it 
in the course.ofa few generations, which 
might be recognised as valid and binding on 
the subsequent holders of the property. 
The custom of impartibility aud primogeni- 
ture has grown up round many estates in 
like manner, and it would be obviously 
futile to expect evidence of the existence of 
sach a custom before the estate becamsa 
compact or while if was undergoing the 
processof mutilation, extension or enlargement 


(11) 7 M.I. A. 263 at p. 282; 4 W. R. (P. C.) 8; 19 
Eng. Rep. 308 at p. 315, 
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by the vicissitudes of time. In Edward 
Dalgliesh v. Sheikh Gozaffar Hossein (12) 
Rampini and Henderson, JJ., observed: “It 
may be perfectly correct that a long period 
of time must elapse, before a custom in 
respect of the transferability of an occupancy 
tenure can grow up; but it does not appear 
to us that this is necessarily the case with re- 
gard to the growth of a usage or local usage in 
respect of that matter.” In Edward Dalgliesh 
v. Gozoffar Hossein (18), it was held that the 
word “usage” would include what the people 
were then in the habit of doing ina parti- 
cular place, and that if it was regularly and 
ordinarily practised that would be a usage, 
though ib may have had a modern origin. 
In Saréatullah v. Pran Nath (14) and Raja 
Satt Prasad Garga v. Manmatha Noth Kar(15), 
it was held thata usage or local custom, 
under which occupancy rights were transfer: 
able, need not be of ancient origin; if might 
have been established within recent times 
and within a limited number ef years; it 
might even be in course of growth, and 
require evidence in each case to support it; 
but it must be proved by satisfactory and 
conclusive evidence to have been acted upon 
in practice so long and invariably as to show 
that by common consent it was accepted aa 
a governing rule and if must also be so 


well kuown and acquiesced in as to be con- 


sidered an ingredient imported into all con- 
tracts entered into by persons affeoted by it. 
A usage making an occupancy holding 
transferable is in many respects similar to 
a usage impressing the character of im- 
partibility upon an etate, for, as in the one 
case the usage could not have existed 
before the oceupaney holdings were created 
by statute, ib cannot exist in the other before 
the formation ofan estate into a compact 
unit. A family custom may exist ina rai 
as well as in a petty estate, for ib grows up 
in each case out of the necessity for the con- 
solidation and expansion of the estate, and 
its preservation from internal disruption or 
external attack. 


The property inthe present case became 
more or less a compact estate in the time 
of Pahar Khan, and since his death, for 


(12) 3 C. W. N. 21. 
(18) 23 O. 427. 

(14) 26 O. 184. 

(15) 6 Ind, Cas, 291. 
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about ten generations, there has been no 
partition of the property, which has de- 
scended on the eldest son in regular succes- 
sion, up to the time of Yasin Ali Khan, the 
present incambent. The description of the 
eldest son or successor, whether he was a 
son or an uncle, as a Raja inthe pedigree 
filed by Azam Ali Khan at the time of the 
Regular Settlement is also not without some 
significance (Exhibit 100), 

The oral evidence adduced by the defend- 
ant-appellant in sapport of the .custom 
consists of a large number of Bhale Sultan 
witnesses, who state from tradition that the 
custom of primogeniture has prevailed in the 
family of Pahar Khan and was applicable 
alike to the property then held by the family 
and to subsequent acquisitions made by the 
holder thereof. They comprise both the 
Hindu and Mohammadan branches of the 
family of Rae Barar and inelude among their 
number Dargahi Khan (D. W. No. 85), 
who is the present Talugadar of Unchgaon, 
Yar Muhammad Khan (D. W. No. 36), the 
son of Ewaz Ali Khan, who is the present 
Talugdar of Mahona, and some old servants 
of the estate sash as Mir Wasiq Ali (D. W. 
No. 72) and Abdul Rahman Khan (D. W.. 
No. 82), who had every opportunity ^ of 
knowing whether a custom of impartibility 
or primogeniture prevailed in the family of 
Jamshed Ali Khan, and whether the jünior 
members of the family were granted a share 
in the estate or only maintenance. Fateh 
Bahadur Khan and Fida Husain Khan, two 
of the descendants of Pahar Khan, admit 
that their predecessors were only guzaradars. ` 

The transfers made by Azam Ali Khan in 
favour of his wife and his younger son, 
Murtaza Husain Khan, the present plaintiff, 
and in favour of one of the wives of Mustafa 
Ali Khan and one of his daughters during 
his life-time of different portions of the 
property purchased by him after the death of 
his father by way of gift show that Ayam 
Ali Khan recognised that under the rule of 
primogeniture prevailing in the family, 
the Mohammadan Law would not apply and 
the property would descend to his eldest son, 
Mustafa Ali Khan, and that, but for any 
gifts, the persons above named would get 
nothing and would be at the mercy of the 
holder of the property after his death. He 
wanted to make a gift in favour of hia other 


daughter, Musammut Kaniz Batul, also, but 
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Musammat Kaniz Batul was married in a rich 
family and declined to take a gift (vide her 
eviderce), Mir Wasiq Ali (D. W. No. 79), 
an old servant of the Estate, says that the gift 
was made in favour of the plaintiff, because 
Azam Ali Khan said that he had two sons, 
the younger of whom would get nothing 
except guzara, which would be a very small 
amount, and that he desired that his son 
should be given such property as might 
keep him in good circumstances. He further 
states that the gift was made in favour of the 
second wife of Mustafa Ali Khan, because at 
the time of the marriage her father insisted 
that she should be provided for, asa son 
by first wife of Mustafa Ali Khan was then 
alive. The gift in favour of the plaintiff 
(Exhibit No. 105) was madeon the 19th 
November 1896 and comprised six villages 
worth Rs. 50,000. It recited that an oral 
gift of the same property had previously 
been made in his favour on the lst March 
1895 by getting mutation of names effected 
in favour of thedonee. The gift in favour of 
Musammat Kaniz Shirin, the second wife of 
Mustafa Ali Khan, was madeon the 2nd 
November1897. The date of the gift made 
by Azam Ali Khan in favour of his wife is 
not known, but it is admitted by the parties 
that his wife died during the life-time of 
Azam Ali 
became a part of the Taluga (vide the 
evidence of Musammat Kaniz Batul) Fida 
Husain (D. W. No. 73), Mohammad Taki 
(D. W. No. 81) and Abdul Rahman Khan 
(D. W. No. 82) also state that the object of 
the gift in favour of the plaintiff was to 
secure to Murtuza Husain Khan independ- 
ent means for his subsistence, if Mustafa 
Ali Khan did not provide him with adequate 
mairtenance. 

The conduct of Azam Ali Khan in making 
the above gifts and the traditions of the 
family, as depcsed to by & large number of 
Hindu and Muhammadan Bhale Sultan 
witnesses, who bad dealings with Azam Ali 
Khan from time to time, read with the 
course of the devolution of the property from 
the time of Adal Khan, the son of Pahar 
Khan, and the admission of the plaintiff that 
no partition has been effected in the family 
since the time of Allahdad Khan, six or seven 
generations back, lend strength to the general 
- inference or presumption deducible from 

section 8 of the Oudh Estates Act that the 
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custom of descent to & single heir prevailed 1n 
ihe family of Jamshed Ali Khan, the Talug- 
dar of Deogaon. It was possible for Jamshed 
Ali Khan to have followed the example of 
Nabi Bakhsh Khan, the Talugdar of Unchgaon 
who is also a descendant of Rae Barar and 
whose name is entered in List III, and to 
have asked the British Government to enter 
his name in List III, if he merely wanted 
that his estate should be governed thereafter- 
by therule of primogeniture. It was not 
necessary for him to state falsely that acoord- 
ing tothe custom ofthe family his estate 
ordinarily devolved upon a single heir, if no 
such custom was in existence, and ib made no 
difference tothe Government whether his 
name was entered in Listllor List III so 
long as the rule of primogeniture was 
adhered to guide the future devolution. From 
the fact that there was a custom in the family 
regulating the devolution of estates as they 
then existed upon a single heir, it is com- 
petent to the Court to presume, unless there 
are indications to the contrary, that any 
property left undisposed of by the last holder 
of the estate was also intended to devolve like 
the rest of the estate and to be governed by the 
same custom. Musammat Kaniz Batu), .the 
Rani of Hasanpur and a sister of the plaintiff, 
states in her evidence that her father, Azam 
Ali Khan, carried on money-lending business 
and that the source of income of her father 
was that ker grandfather, Jamshed Ali 
Khan, had amassed a great amount of 
wealth. She also stated that there was some 
saving from the income of the estate and n» 
little profit made by the money-lending 
business. It is difficult to state whether the 
purchases made by Azam Ali Khan were made 
out of the great mass of wealth left by Jam- 
shed Ali Khan or out of the savings from the 
estate or the profits of the money-lending 
business. Some of the purchases were made 
as far back as 1568 while others were made 
much later, and it is not at all improbable 
that they were made partly out of the assets 


‘left by Jamshed Ali Khan and partly out cf 


the profits of the estate and of the money- 
lending business to which those assets may 
have been applied. No person has a right 


to carve out a new law of succession to 


regulate the devolution of his estate, but 
if the owner of an estate, the devolution of 
which is governed by a pre-existing custom, 
acquires separate property and does not in 
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his life-time alienate the property so acquired 
or dispose of it by his Will or leave behind 
him some indication of an intention that it 
' should devolve differently, the presumption 
will be that he intended to incorporate it with 
the family estate. Under such sircumstances 
the self-acquired property left undisposed of 
will be governed by the family custom, which 
forms a part of the personal law of the 
family. 


In Muhammad Ismail Rhan v. Fidayat-un- 
Nissa (16) Spankie, J., speaking of a family 
custom, held that such a custom was cep- 
able of attaching or being destroyed equally 
to ancestral as well as to  self-acquired 
property. In Lakshmipathi v. Kandasamt 


(17), where the plaintif€ claimed certain. 


“‘nannaht” lands within the limits of the 
zemindari, some of which had been handed 
down from- zemindar to zemindar since 1831 
and others were purchased by the plaintiff's 
father, and an assignment of a portion of 
the “pannaht” lands was made by the father 
as some provision for the junior members of 
the family, and it was found that the re- 
mainder of the land was recognised and dealt 
with as apart and parcel of the zem?ndart 
it was held that the ‘“pannahi” lands 
purchased formed an appurtenance and were 
impartible. In Sarabjit Partap Bahadur Sahi 
v. Inderjit Partap Bahadur Şahı (18) Sranley, 
C. J., and Burkitt, J, held that the only 
object of acquiring property as private 
property would be for the purpose of aliena- 
tion, and that if the owner of an estate, the 
devolution of whieh was governed by the 
family custom, did notin his life time dis- 
pose of the property so acquired or have 
other indications showing that the property 
was not to be governed by the custom, the 
reasonable presumption would be that he 
intended to incorporate it with the family 
estate. Ia Tnakur Ishri Singh v. Thakur 
Baldeo Singh (19) their Lordships of the Privy 
Council, in dealing with cartain property 
which was partly ancestral and partly self. 
acquired, observed that the District Judge 
in that case was quite right when he argued 
from the law relating to the taluq to the 
law relating to all the other family property, 


(16) 8 A. 723 at p. 730; A. W. N. (1881) 43. 

(17) 16 M. 54. 

(18) 27 A. 203; 2 A. L. J. 720; A. W, N. (1904) 244, 
(19) 10 C, 792; 11 I. A. 136; 13 C. L. R. 418. 
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aud said that there was a presumption from 
the actual decisions relating to the talug that 
the .family property followed the same law, 


or rather, as he put it accurately, there 
was no evidence to show that the other 
family property followed a line of 


devolution different from that of the taluq. 
In that case it was admitted by the parties 
that the whole of the property was impartible 
and the question was whether the rule of 
Tanistry or of primogeniture governed its 
devolution. Their Lordships threw the onus 
upon the party suggesting a different rule of 
devolution for  seif-acquired property to 
prove thatthe latter was not to be governed 
by the law which applied to the ancestral 
estate. The same rule was upheld in 
Jagadish Bahadur v. Sheo Partab Singh (20). 
In Ibrahim Ali Khan v. Muhammad Ahsanulla 
Khan (21) the question for determination 
before their Lordships of the Privy Couucil 
was whether in the Kunjpura family the 
rule of primogeniture prevailedas a custom 
having the force of law in regard to any 
of the properties claimed. The finding of 
the Punjab Chief Court was that the 
Kunjpura Estate, as it existed in 1849 when 
the British Government withdrew from the 
Chief of Kunjpura the civil and criminal 
jurisdiction, by virtue of which he had been 
until then exercising quasi-sovereiga powers, 
was &n impartible estate governed by the 
rule of primogeniture, but the custom owed . 
its origin and raison d'etre to the existence of the 
state and the exigencies of chiefship and did 
nob apply to the land subsequently acquired 
by the proprietor. Mr. Ameer Ali in deliver- 
ing the judgment of their Lordships of the 
Privy Council observed:—"Their Lordships 
regret to be unable to follow the reasoning 
on which the view expressed by the learned 
Judges proceeds, orassent to the conclusion 
at which they havearrived. Thereis nothing 
to show that the Government, in withdrawing 
the civil and criminal powers the chiefs had 
hitherto exercised, intended to make any 


` alteration in their status or to vary the rule 


which had governed the succession to the Kunj- 
pura Estate. The withdrawal of those powers 


(20) 28 A. 369 at p 382; 11 M. L. J. 178; 3 Bom, 
L. R. 298; 6 C. W. N. 602; 28 I. A. 100 (P. C.). 

(21)18 Ind, Cas. 695; 890.711 I1M L.T. 225; 
(1912) M. W. N. 316; 60 P. W..R. 1912; 15 O.L.1. 352, 
9 A. L J. 390; 14 Bom L. R. 270; 22 M. L J. 178; 1 
C. W. N. 625; 168 P. L. R. 1912. 
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was, no doubt, due to the needs of administra- 
tion, but that cireumstance cannot affect the 
custom under which the entire estate descend- 
ed by the rule of primogeniture toa single 
male heir.” 

The rule of suscession laid down in section 
22 of the Oudh Estates Act (I of 1869) is, 
undoubtedly, limited in its operation to an 
estate as defined by that Act, but section 23 
of the same Act declares that, except in the 
cases provided for by section 22, the succes- 
sion to all property left by talugdars and 
grantees, and their heirs aud legatess, dying 
intestate, shall be regulated by the ordinary 
law to which members of the intestate’s tribe 
and religion are subject. In Narender Bahadur 
Singh v. Achal Ram (4), which was followed in 
Parbati Kunwar v. Ohandarpil Kunwar (22), 
their Lordships of the Privy Council held 
that the expression ‘ordinary law” used in 
section 23 of that Act included “custom.” 
Section 3of the Oudh Laws Act (XVIII of 
1876) states that in questions regarding 
succession, the rule of decision shall be any 
custom applicable to the parties concerned 
which is not contrary to justice, equity and 
good conscience, and has not been altered or 
abolished by that or by any other enactment 
or declared to be void by any competent 
authority. The existence of a family custom 
of the kind referred toin section 8 ofthe 
Oudh Estates Act appertaining to a taluga, 
may in the absence of evidence to show that 
the other property was governed by a different 
rule of devolution, be presumed in regard to 
any other property, which the 7'alugdar may 
have acquired and left undisposed of at the 
time of his death. There is. nothing in 
sectiins 7,31, 81A and 382A ofthe Act, 
whicii can be regarded as inconsistent with 
the above interpretation, for they are 
exceptions to the general rule contained in 
section 23 of the Act, which is in [itself 
limited in its operation to cases where no 
special family custom can be found or presumed 
to exist, 

The learned Counsel for the plaintiff- 
respondent has referred to certain casesin which 
the decrees passed made a differentiation 


‘between falugdar? and non-talugdaré property. 


But in none of them any question as 


(22) 4 Ind. Cas. 25; 31 A. 457 atp. 474; 6 A. L. 
767; 10 C. L. J. 216; 130. W. N, 1073, 11 Bom. 
L. R, 890; 12 O. C, 304; 36 I. A. 126; 19 M. L, J. 605. 
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to a family custom was raised or set 
up. In Maharajah Pertab Singh v. 
Maharanee Subhao Kover (23) the plaintiff 
had sued for a declaration of his title to 
succeed to the whole of the estate of the late 
Maharaja Man Singh, who was his maternal 
grandfather, and the main question for con- 
sideration before their Lordships of the Privy 
Council was whether a bequest said to have 
been made by the Maharaja in favour of his 
widow was revoked by virtue of a subsequent 
declaration made -by him in certain letters 
that no one except the plaintiff would be his 
heir. Their Lordships of the Privy Council 
held that the latter declaration had the effect 
of revoking the previous bequest and that 
the plaintiff was entitled ah intestato to 
succeed to the talugdard estate. of the late 
Maharaja. In their judgment their Lord- 
ships intimated that the declaration of the 
plaintiff's title would be limited to the folug 
and what passed with it, and that if the Maha- 
raja had any personal or other property, not 
forming part of the talugdari estate, that 
would seem to be descendible according to 
the ordinary law of succession. It does nof, 
however, appear from the report whether any 
such property was included in the claim or 
actually existed, and if there was no claim 
in regard to it noran issue raised on the 
question of custom, any adjudication in 
regard to that personal property can be 
of no value in the determination of questions 
of family custom in regard to the same. In 
Haidar Ali v. Tasadduk Rasul Khan (94) the 
plaintiff had contented himself with claim- 
ing only a ith share in the non-talugdari 
property under the Muhammadan Law, but 
his right to the non tzlugduri estate was 
negatived by their Lordships of the Privy 
Council on the ground that the plaintiff 
was excluded from inheritance by section 
10 Act I of 1869, and by a special family 
custom applicable to the tribe, to which the 
patties belonged. The differentiationin Ran 
Bijat Bahadur Singh v. Jagatpal Singh (25) 
was based on the finding that the non-talugdard 
villages were parchased by a trespasser upon 
the estate from the profits received by him 
while the estate was in his possession. Such 
a purchase was held by their Lordships of 


(23) 3 C. 626; 1 C. L. R. 133; 41, A. 228, 
/24) 18 O. 1; 17 =. A. 82. 
(25) 18 0. 111; 17. I. A. 173. 
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the, Privy Council nob to amount to an 
augmentation of the estate, for no Court of 
equity could earmark those profits which a 
trespasser ‘could dispose of in any manner he 
liked. The decision of Rajendra Bahadur 
Singh v. Rant Raghubans Kunwar (26), which 
was based on a sanad, and Thakur Lal Singh v. 
Ohandarpal Singh (27), which was based on 
a Will, limiting the devolation to the falug- 
darz estate, do not apply, because in those 
cases no question of custom was raised, 
Similarly no question of custom was set 
up in Sheo Singh v. Raghubans Kunwar (2), 
known as the Mahewa case, and the subse- 
quent proceedings, which resulted from it, 
(Privy Council Appeal No. 4 of 1903), for-the 
title to the talugdart property there depend- 
ed on the terms of the sanad, which was 
limited in its operation to the property 
specified therein. But their Lordships of 
the Privy Council even in that case held 
that their judgment would apply to the 
taluga, "including, of course, any property 
that might have accreted to it aince.the date 
of the sanad or was otherwise appurtenant 
to the same.” 

The question of custom was raised in 
Janki Prasad Singh v. Dwarka Prasad Singh 
(98), known as the Banimau case, and the 
fiading of this Court there was that the 
conclusive presumption raised aa to custom by 
sections 8 and 10 of Act I of 1869, applied 


to the estate as it stood on the 13th February 


1856, and that there was no evidence to prove 
acustom by which all the subsequently acquired 
property of the joint family became impartible. 
But there is nothing in the judgments in that 
case to show that even a rebuttable presump- 
- tion relating to it could not be drawn from 
the unquestioned existence of such a custom 
in regard to the talug:. That case was, 
moreover, between Hindus, whose personal 
law made a differentiation between ancestral 
and self-acquired estate and between the 
property acquired by a member of a joint 
family from his separate income and that 
acquired by him from the joint 
family funds. No evidence was adduced 
or circumstances proved in that ease to 
show an intention to incorporate the acquisi- 
tions with the original estate. It is open 


(26) 11 O. C. 256. 
(27) 9 Ind. Cas. 76. 
(28) 9 Jnd. Cas. 83. 
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to the owner of an impartible estate, as was 
observed in that case, both here (page 98) 
and on appeal, to incorporate the property 
acquired by him with that estate or to 
keep it apart. His savings from the impar- 
tible estate are, as stated by Ghose in his 
work on ;Hindu Law, page 379, his separate 
property. But if he shows no intention to 
keep it apart and leaves no indications 
suggesting an incorporation, the presump- 
tion is that he leaves it as an angmentation 
of the estate out of which the savings arose. 
If there is a custom in the family governing 
the family property, he cannot create a new 
rule of succession for the devolution of that 
estate without disposing of it in his life-time 
in ‚the manner and to the extent permit- 
ted by law. In Parbati Kumar Debi v. Jagadis 
Ohunder Dhabal (29) relied on by the plaint. 
iff-respondent, no question of the ‘acquirer's 
intention could arise, becanse the property 
was purchased out of the savings of the 
impartible estate by the Court of Wards, 
who were the agents or trustees of the 
disqualified proprietor, and there was no 
proof of any intention to incorporate it 
with the estate, The dispute in Maharaja- 
ulungaru v. Raja Rao Puntulu (80) related to 
some Government promisscry notes and 
jewellery in regard to which no question 
of incorporation could have arisen. It 
was held in that case that the rule of 
impartibility was applicable in its very 
nature to the zeminduri properties left by 
a proprietor at his death. The impartibility 
in such casei attazhes not to tha estate 
bat to the tenure under which itis held, 
and in the case of a sovereign power, 
principality or raj, a distinction has in 
consequence to be made between the public’ 
and private property of a sovereign or 
ruler—[{The Secretary of State in Council of 
of India v. Kamachee Boye Sahaba (31) ]. 

Whatever may have basu the origin or 
mode of acquisition of the present estate, 
no sovereign authority attashes to it at 
present, and the devolution of the whole 
estate will, therefore, be governed by 
the family custom as proved by the 
evidence of previous devolutions and the 
traditions of the family, to which the parties 

(29) 29 C. 433, 6 C. W. N. 490; 4 Bom. L. R. 365; 
29 T. A. 82 (P.C). 


(30) 5 M. H.C. B. 81. 
(31) 7 M.I.A. 476; 4 W.R, 42 (P.O.); 19 Eng. Rep. 388, 
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belong. A custom of that kind, as held in Janes- 
wart Babuasin v, Hkradeswar Singh (82), may 
be established either by a clear, distinct and 
positive tradition in the family that the 
custom exists or a long series of anomalous 
inheritance from which the custom may 
be inferred. We have got evidence of 
those traditions in the statements of a large 
number of Hinda and Muhammadan Bhale 
Sultans, who have been examined as wit- 
nesses for the defence. ' 

A custom of that nature need not 
necessarily have existed in all the junior 
branches of Malik Pal’s family, which are in 
possession of different estates either by 
inheritance or division. The eldest or main 
branch of it, represented by the Talugdar of 
Deogaon, has observed that custom which 
has acquired force by the sanctity of time; 
and another branch represented by the 
Taluqdar of Mahona adheres to it as shown by 
List II appended to Ast I of 1869, 


The main objection, taken to the evidence 
for the defendant by the plaintiff-respondent, 
is that most of the witnesses were not 
summoned through the Court, and attended 
at the bidding of the defendant’s ‘agents. 
The hearing of the case lasted over four 
months, and only afew witnesses could be 
examined on each date. It was impossible, 
therefore, for the witnesses to attend from day 
today, or for the defendant to summon 
witnesses for any particular dates without 
the risk of the witnesses being sent back 
unexamined owing to the Court being 
occupied with the examination of others 
previously summoned. No connection has 
been shown between those witnesses and the 
defendant appellant beyond such as is due to 
their common ancestry, and there is no 
ground to suppose that they have any 
particular reason to side with the defendant 
or to seek to deprive the plaintiff of his 
rights. The plaintiffs sister, Musammat 
Kaniz Babul, was similarly produced by the 
plaintiff without any summons. Except 
Musammat Kaniz Batul, who tried to effect a 
compromise between the parties but failed, 
no witness belonging to the family of Rae 
Barar or outside ithas come forward to 


eontroverb the allegations made by the 
defendant and by the Bhale Sultan 
witnesses, Hindus and Muhammadans, 


(32) 8 Ind. Cas. 207. 
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produced by him. Reading their evidence 
with the history of the devolution of the 
estate from the time of Adal Khan, the son 
of Pahar Khan, there is no reason for doubt 
that a family custom of the kind referred to 
in section 8 of Act I of 1869, existed in this 
family, and that it was applicable to all the 
estates of that family which may be left 
undisposed of by the Talugdar. The state- 
ment of Musammat Kaniz Batul that Imam 
Bakhsh Khan had taken possession of the 
Deogaon estate by force on the death of 
Fazal Khan is obviously based on hearsay 
information and is not admissible in evidence. 
The eldest members of the family have 
been known and treated as stated by 
Azam Ali Khan (Exhibit 100) froma long 
time as Rajas,and, according to Millett’s 
Report of the Settlement of the Fyzabad 
District, published in 1880, page 305, the 
title of Raja continued until 1257 Fasli in 


“two branches of the family of Rae Barar, 


namely, those represented by Raja Bhure 
Khan, the cousin of Azam Ali Khan, who 
was the Talugdar of Deogaon, and Raja Ali 
Bakhsh Khan, who was the Talugdar of 
Mahona. In 1257 Fask: Raja  Bhure 
Khan was transported beyond the seas for 
his ill-treatment of the tenantry, by the 
King of Oudh in consultation with the 
British Resident, and his estate was made 
over to Babu Jamshed Ali Khan, his uncle. 
The estate would not have been made over to 
Jamshed Ali Khan, had the custom of 
primogeniture not been prevalent in the 
family because the widows of Bhure Khan 
were alive (vide D. W. No. 72). 

Soon after the settlement of the property 
forming Taluga Deogaon with Jamshed Ali 
Khan, an inquiry was set on foot by the 
British Government to ascertain the families 
in whish the custom of primogeniture was 
in existence. A list was then prepared of 
the bigger tulugdars who admitted the 
existence of such a custom. That list was 
subsequently amplified by the addition of the 
smaller ones in regard to whose estates it 
was elicited by subsequent inquiry that a 
custom of primogeniture was in force. 

The British Government was then anxious 
that the rule of primogeniture should be 
generally adopted by the taiugdars so, that 
their estates might not be disintegrated by 
division, but there was no attempt to thrust 
& custom upon an unwilling people, 
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Different lists were prepared of (hose who 
had such acustom and those who wanted to 
adopt that rale for the first time, after 
inquiries made directly from all the Tulugdars. 
The reply sent by Jamshed Ali Khan to 
that inquiry was contained in a petition dated 
the 6th February 1850 addressed io the 
Deputy Commissioner of Fyzabad, wherein he 
atated that, after his death, his estate should 
remain in his family, generation after gener- 
ation, undivided and entire, according to the 
Raj gaddi custom, and that the younger 
brothers should be entitled to receive guzara 
allowances from the persons succeeding to 
the gaddi. It would hardly be fair to 
construe this application asa negation of a 
pre-existing custom, for section 8 of the Oudh 
Estates Act specifically states that Jamshed 
Ali Khan was one of the parsons in whose 
family such a custom existed from before, 
Section 49 of the Indian Evidence Act 
states that when the Court has to form an 


‘opinion as to the usages or tenets of any” 


body of men or family, the opinion of 
persons having special means of knowledge 
thereon are relevant facts. We have a large 
mass of opinion based on traditions 
transmitted from father to son, and there is 
a general consensus of opinion as to the 
existence of the custom among the persons, 
who had the best opportunity of knowing it. 
They relate instances in which guzara 
allowances were paid and though itis not 
possible for human memory to take us back 
to persons who were in existence before those 
witnesses were born, it is obvious that, but 
for the pre-existing custom, the younger 
members of the family, whose cases have 
been mentioned by the witnesses, would not 
have foregone their rights to claim a 
partition and contented themselves with 
the guzara allowances. 

The learned Subordinate Judge has 
brushed aside the oral evidence adduced by 
the defendant-appellant by merely saying 
that ib was concocted but he has given no 
valid reason to support that view. The 
evidence of the defendant's witnesses stands 
almost unrefuted, and is supported by the 
history of the family from about ten genera- 
tions and the admissions of the plaintiff's 
father himself. 

The appeal is, therefore, allowed and the 
decree of the Court below set aside with 
costs of both the Courts, 
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SABONADIERE, A. J. C.—'The question 
here discussed is whether the custom of 
primogeniture is made out in the family to 
which the parties belong. This ia a falug iari 
family. The estate of the family is one entered 
in List II of the Lists prepared under section 8 
Act I of 1869. The combined effect of sections 3 
and 10 of that Act appears to be that theCourts 
must hold that the Talugdar holding this estate 
is one whose estate according to the custom 
of the family on and before the thirteenth 
day of February 1856 ordinarily devolved 
upon asingle heir, The entry in the list 18 
conclusive evidence of that. But the Act 
under section l extends only to estates as 
defined or referred to in the Act itself, and 
in the present case we are not dealing with 
the estate of the family held under the Act but 
with another part of its property differen:ly 
acquired. So itis proper to hold that this entry 
in the list is not conclusive evidence in regard 
to the part of the property of the family 
with which this suib is concerned. At the 
same time wemust take cognizance of the 
fact that before the 13th day of February 
1856, the main property of the family did 
ordinarily devolve upon a single heir, and it 
seems to me that this factis decidedly 
‘relevant in determining the custom or 
rule applicable to any other property 
held by the family, that is, by the head 
of the family. It amounts to this 
that evidence of the existence of a custom 
which by itself might be insufficient to make 
out the eustom is greatly strengthened by 
this fact, which cannot be ignored, of the 
custom applicable to the main part of the 
property of the family. There are over 
sixty witnesses belonging to the clan from 
which this family is derived who state that 
in the three principal Musalman families of 
the clan, those which have £alugdari estates, 
custom of the inheritance of a single heir 
prevails, and they all agree that that heir is 
the eldest son if there be one. It should be 
said that one of these families is in List III 
of Act I of 1869, not in List II. The Bhale 
Sultan family originally came from some other 
part of the country and upon its first appear- 
ance, headed by one Rae Barar, appears to 
have forcibly conquered, subdued, or seized 
a considerable tract of tarritory. Later on, 
one branch of it was converted to the 
Muhammadan religion. The learned Sab- 
ordinate Judge has refused credense to 
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the witnesses who speak to the alleged 
custom. He seems to think that the 
witnesses or the majority of them are 
partial and prejudiced. He bases this 
Opinion to some extent on. the fact that 
some of them appeared without being 
summoned. But in a case like this with a 
large number of witnesses, who in many 
cases must have been at best very slightly 
acquainted with the agents of the defendant- 
appellant, it is practically certain that no 
witness would be summoned till he had 
been approached and asked if he was ina 
positión to say anything about the custom, 
and itis probable enough that many of 
them would not only say that they could 
give such evidence, but also that if asked 
to attend Court for the purpose they wonld 
do so. And if they were willing to attend 
‘without the formality of being summoned 
it seems to me that the appellant would 
only have been throwing money away had 
he summoned them. This is nota case 
of a usual kind. Where there is such an 
immense mass of evidence adduced it is 
going rather far to apply to the case the 
considerations which would guide one in 
a case where all that had to be proved was 
one of the facts of every day life. The 
witnesses say that the custom has prevailed 
for only eight or nine generations and the 
history of thefamily during that period 
is fully described in the principal judgment, 
And before these eight or nine generations 
there used to be divisions of property in 
the family. But itis impossible to say 
that the divisions were equal divisions 
between all the sons left by any given member 
of the family. In fact, so far as there 
are materials for judging, I am rather 
inclined to think thatthe divisions, so far 
as they can now be traced, were uneven. 
In any case the evidence does not show 
‘that these divisions were certainly either 
even or uneven. At best one can say that 
some villages went to one branch and some 
to another. But there is nothing to show 
that property has not changed hands since, 
(in fact remembering the lawlessness and 
misgovernment which prevailed in Oudh 
itis highly probable that much of it has 
changed hands) so that the villages which 
.can be trased now are probably not exhaus- 
tive lists of what there were then, and in 


addition tothis there is nothing to show 
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the relative values of the differant villages. 


One village is by no means equal in value, 
to another village, even in the same 
pargana, for they vary in area, in advantages 
such as water supply and the like, aud 
quality of soil, A consideration which 
possibly ought not to be lost sight of is 
that in a country where might was so 
apt to prevail over right, as was the case 
in Oudh under the Nawabi rule, union was 
decidedly a source of strength, and that, 
therefore, a family which has acquired an 
estate worth keeping hada strong induce- 
ment to keep that estate intact and impar- 
tible, rather than to split it up into 
small pieces which would more easily fall 
a prey to various officials, freebooters or 
powerful neighbours. A point which can 
properly be made against the witnesses 
for the respondent is that they profess in 
most cases to remember that their fathers 
or their uncles or other relations of theirs 
told them of the custom, but that when 
examined as to the occasions on which they 
were told of it they hopelessly break down. 
But it does not follow that they are neces- 
sarily unreliable on that point. Unless the 
occasion and the thing told to one hang 
together in some manner the probability is 
that one would not remember the occasion 
when calling to mind the thing heard some 
years afterwards. Only if some unusual or 
particularly interesting occurrence happened 
on that occasion would one be likely to 
recall it along with the thing which was 
told upon it. All of us must remember 
things told to us at different times about 
their early lives, about persons whom they 
had met, about places they had beer to, 
about things they had seen and heard, by 
our parents and other elders, but in the 
vast majority of cases though we are per- 
fectly certain that these things were told 
to us we cannot possibly remember when and 
where they were told. Probably there are 
many such cases . where the ordinary man 
would not be able to say more than that it 
probably was between the periods a dozen 
years or 89 apart. 

Another point which can fairly be taken 
is that many of the witnesses say that 
naving heard of the custom onea they asked 
their informants about it on a second occa- 
sion. It is argued that this is unnatural. 
But when a manu is told a thing which is 
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contrary to his usual experiences it is not 
‘unnatural for him to seek assurance about 
it from his informant at a later time. He 
may fairly mistrust his own memory, or 
he may fairly think that his informant may 
have bsen making a mistake, and that second 
thoughts may cause him to bring his state- 
ment more into accordance with the 
usual course of events. I do not think that 
this point is one which necessarily discredits 
the witnesses. 


At the same time there remains the 
facts that some of the witnesses certainly 
are prejudiced, and some of them under the 
influence of the respondent. Others again 
profess to know more about the custom of 
the iaiugdar? families than they do about 
the customs as to inheritance of their own 
immediate families, 


There is one point which on the face 
of the evidence as itis recorded would go 
to discredit the witnesses in the eyes of 
persons not aware of the habits of thought 
of many villagers. There are cases where 
witnesses speak of the actions of their ancestors 
as if the witnesses themselves had performed 
these actions, la sich matters the ordinary 
villager considers that what his ancestor 
did is to the credit or otherwise of the 
speaker himself, and, therefore, in speaking 
asserts that the action was his own, though 
he does not intend one to understand that he 
did the thing himself. 


There can be -no doubt that the families 
of Pahar Khan and Mubarak Khan, who 
were brothers, acquired property which they 
held independently of each other. But it is 
by no means certain that this property was 
inherited from their common ancestor. Rae 
Barar was a freebooter, and probably his 
descendants continued to follow that profit- 
ahle occupation whenever opportunity 
offered. It is nota certain inference that 
there was a formal division of the estate 
according to some acknowledged rule of law. 
Similarly with Darya Khan and Adal Khan, 
the sons of Pahar Khan. He too each 
branch has got some property. But it is 
practically certain that the property which 
went to the branch of Adal Khan, the 
eldest, was’ very much greater than the 
property which went to the branch of 
Darya Khan. And the head of the branch 


of Adal Khan for the time being appears 
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to have called himself “ Raja” a title 
which does not appeur to have been 
arrogated by the other branch. There 
seems then to have been in this case a 
division which at the very least favoured 
the eldest son. The principal judgment 
in the case deals in detail with the history 
of the estate and the family from the time of 
Adal Khan down to that of Jamshed 
Ali Khan who was holding the estate 
at the time of the annexation of Ondh. 
One detail perhaps may ba added, that 
is that Imam Bakhsh Khan acquired some 
villages by mortgage, and that those villages 
thereafter were treated as part of the 
taluga. 

Conaidering the summary powers exeroised 
by officials and large T'alugdars in Oudh before 
the annexation, whereby with or without 
right and due authority they often turned 
people out of their landed property and gave 
it to others, it is fairly arguable that the 
task of tracing the dessent of a number of 
villages for several generations, no contem- 
porary records remaining, even if any had 
been systematically kept, is hopeless. No 
really sure conclusions can, in every case, 
bs drawn from the present ownership 
of the villages; of course, the iuhabitants of 
the villages have traditions, which were re- 
corded at the first Regular Settlement, and 
that record carries some weight, but it is not 
altogether conclusive. All this goes to show 
thatitis by no means an easy matter to 
arrive ab a confident finding that the estate in 
the present case was divided evenly between 
sons when it was divided at all, that is, 
before the time of Adal Khan, or to trase out 
its gains and losses during any given period 
of time. 

There is the question of the gifts made by 
Raja Azam Ali Khan. According to the re- 
spondent’s witness, Kaniz Batul, the gifts made 
by Raja Azam Ali Khan were somewhat hap-- 
hazard. The case for the respondent is that he 
made gifts to the wife of each son, and thatas 
the respondent's wife did not care to have the 
gift, or because the respondent preferred it 
that way, this gift was made to the respond- 
ent. Butit does not appear that any gift 
was made to the first wife of the respondent's 
brother. ‘The gift to the second wife of the 
respondent’s brother was made atthe time 
of her marriage, at which time there was a 
Bon of the first wife alive. That son was the 
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heir-apparent to the taluga. Io the ordinary 
course of events the second wife of the re- 
spondent’s brother would iu course of time 
have become a mere dependent of the taluq1 if 
she survived her husband, and it would de: 
pend entirely on the plase she oceupied in the 
` regard of her step-son whether she got a de- 
cent allowance or nothing at all. It seems 
plain that Raja Azam Ali Khan made this 
gift to her to make her secure, and not to 
leave her at her step.son's mercy. He made 
& gift to one of his daughters, and offered 
one to the other. Under these circumstances 
it seems that the gift to the respondent was 
a gift to the respondent himself for his own 
maintenance, and this supports the appellant's 
theory that it was made because had the 
respondent been left to the mere operation of 
Anheritance he would have got nothing. 

The Hindu Bhale Sultans certainly are not 
the hest of witnesses about a custom which is 
said io . have originated after their ancestors 
split off from the common stock. Bat some 
ofthem state that among them thereis the 
somewhat analogous custom of "Aag jethansi” 
which is a derogation from the ordinary 
rule of Hindu Law, and after all they are 
neighbours. 

The documentary evidence for the respond- 
ent simply proves that various branches of 
the Bhale Sultan clan, and various branches 
of the Musalman part of if, have all acquired 
property in the neighbourhood at one time 
. or another, or in one way and another. 

Bub it is quite impossible to say from these 
documents that in every case of a succession 
the strict rule of Hindu or Muhammadan 
Law was followed. Oudh for a long time was 
‘in a state of intermittant anarchy, and in 


a state of perpetual absence of anything like. 


a Court of Justice with a fixed standard of 
‘reason and equity and law to guide it. Under 


these circumstances if is impossible to say . 


that if the appellant has made out a case the 
respondent has rebutted it. 

On full consideration it does not appear 
that the appellant has no case. The evidence 
of the witnesses has some value, nota large 
value perhaps, but some value. It is backed 
by some facts which cannot be denied, pariti- 
cularly those which have occurred since the 
time of Fazal Ali Khan. Anditis supported 
by the fact that the main property of the 
family does not devolve by the rule of the 
succession of a single heir. 
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.À Hindu can possess two kinds of property 
at the same time. He may be a co-parcener in 
a joint family, and at the same time he 
may own property on a title entirely his 
own. Whoere there isa Hinda family with 
a rule of impartibility 15 is a natural inference 
that only what corresponds to the joint family 


“property will on descent from the head of the 


family for the time being go by the rule of im- 
partibility, and that the rest will go as if it 
was his self-acquired property. But Musalman 
Law knows of no such distinction. In the 
ordinary way the whole of the property of a 
Musalman is at his death disposed ofen bloc by 
one and the same law of inheritance. There- 
fore, when there is arule of impartibility in a 
Musalman family it needs much less evidence 
to prove that it extends to the whole of the 
property in the hands of the head of the 
family, the nucleus of the estate as well as 
what he may have obtained personally, than 
16 would need to prove that by custom 
the personal acquisitions of a Hindu fell 
into-impartible estate, that is, into what 
corresponds with joint family property. 

Bearing all these circumstances in mind 
the conclusion arrived at is that the 
appellant has proved that the custom of 
impartibility or of inheritance by a single 
heir exists in this family, and that it extends 
to the whole of the property held by the 
person who is for the time being the head of 
the family. 

I have purposely confined my separate 
judgment to this one point of whether the 
custom of primogeniture is proved. On all 
other questions [ had the advantage of 
knowing ‘the general conolcsions reached 
by my learned colleague after the hearing 
was concluded. In those conclusions I 
found that I concurred, and having now 
and able judgment I 
would express my complete concurrence 
therein. I, therefore, have not considered 
it necessary to deal separately with such 
questions as the effect of the various pro- 
visions of Act I of 1869, whether these 
properties are incorporated in the taluga, 
and some of minor importance, which my 
learned colleague has discussed at length. 
My reason in fact for writing a separate 
judgment on this one point has been that 
in view of the fact that we differ from the 
learned Subordinate Judge in our opinion 
of the value of the oral evidence it hag 
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seemed to me to be bast that the reasons for 
the decision of each of us should be 
recorded in full, as the opinion of the Court 
of first instance on the value of testimony 
ig not a matter which should lightly be 
set aside. | 

J, therefore, pnt on record that I concur in 
all the conclusions reached by my learned 
colleague on points not expressly dealt with 
in this judgment. g 

1 agree in holding that the suit fails, 
and eoneur in the order allowing the 
appeal and dismissing the suit with costs 
in both Courts. 

Appeal allowed, 


. PUNJAB CHIEF COURT. 
First Crvin Apesat No. 198 or 1913. 
January 19, 1914. 

Present; —Mr. Justice Rattigan aud 
Mr. Justice Beadon. 

Tug ROMAN CATHOLIC MISSION, AT 
RAWALPINDI, taroves tae RIGHT 
RevgsEND D. WAGNER-— 
PLAINTiFF-— A PPELLANT 
versus 
SUNDER SINGH AND ANOTHER 


— D&rgNDANTS— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 62—Suit for 
recovery of over-payments io building contractor— 
Amounts received in ewecution of decrees cannot be 
recovered so long as the decree stands. 

The plaintiff entrusted the defendants, contractors, 
with the building of three different masonry works 
for the plaintiff, and paid them from time to time on 
account the sum of Rs. 34,433. The totel amount of the 
value of all the three works was 33,202. Subsequently, 
the defendants obtained decrees for Rs. 3,800 and 
Rs. 1,400 for two of the works, and recovered the 
amounts of the decrees from the plaintiff in execution 
proceedings. 

The plaintiff sued the defendants for recovery of 
the amount overpaid to them and also for the amount 
of the decrees wrongfully received by the ‘defendants’ 
in execation: 

Held, that these sums upon plaintiff’s allegations, 
‘must be regarded as moneys payable by defendants 
to the plaintiff for moneys received by defendants 
for the plaintiff's use, within the meaning and for the 
‘purposes of Article 62 of the Limitation ‘Act. 

Held, also, that as the amounts of decrees were 
paid in execution of the decrees obtained by the 
defendants, plaintiff could not ask for a refund so 
long as those decrees subsisted. 


First appeal from the decree of the District 
Judge, Rawalpindi “District, dated 25th 
November 1912, dismissing plaintiff's claim. 


Mr. Pestonjg? Dadabhaz, for the Appellant. 
Mr. Broziwiy and Bhagat Govind Das, for 
the Respondents. 


JUDGMBNT.—The plaintiffs’ are the 
Roman Catholic Mission at Rawalpindi and 
id the present suit, which was instituted in 
the Court of the District Judge on the 30th 
August 1912, they claim to recover from 
defendants, Sundar Singh and Wasawa 
Singh, Contractors, a sum of Rs. 06,130-7-8, 
together with costs of suit and interest from 
date of.suib till realization of the amount 
deoreed to them at such rate as the Court 
may consider just. 

The plaint runs as follows: 

1. The plaintiff entrusted the defendants 
with the following building- and other 
masonry works at West Ridge and Rawal. 
P Cantonment, during the years 1935 and 

6 

(a) Bailding of a church and a house 
aud other miscellaneous works 
at West Ridge Cantonment. 

(b) Building of a bangalow, cook house, 
etc., a£ Rawalpindi Cantonment. 

(e) ome masonry and other miscellane- . 
ous works at Rawalpindi Convent 
School. 

2. The plaintiff paid the defendants from 
time to time and on account the sum of 
Rs. 34,433, a8 shown in detail in the state- 
ment annexed with this plaint and marked A. 

3. The value of works, (a), namely, of 
West Ridge Cantonment, as agreed upon 
between the plaintiff and the defendants, was 
Rs. 19,495 9-4, 

4. In respect of the works, (b), namely, 
of Rawalpindi Cantonment, the defendants 
instituted a suitin the Court of the Sub- 
ordinate Judge at Rawalpindi, in May 1210, 
which was eventually referred to arbitra. 
tion and according to the award of the 
arbitrators given in 1911 the value of these 
works was found to be Rs. 12,306-15. 

5. The question of the value of the works, 
(c), namely, of Rawalpindi Convent School was 
referred privately to arbitration and according 
to the award of the arbitrators given in 1911, 
the value of these works was found to be 
Rs. 1,400. 

6. Thus the total amount of the value of 
all the three works, namely, (a), (b) and (oc) 


. which the defendants were entitled to was 


Ra. 33,202-8.4. 
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7. The defendants ‘instituted a suitin the 
Court of the District Judge at Rawalpindi, 
in February 1909 in respect of the works, 
(a), claiming Rs. 4,000 on account of those 
' works, which suit was dismissed by that 
Court, but on appeal the defendants obtained 
a decree for Rs. 3,500, which sum the defend- 
ants wrongfully recovered from the plaintiff 
in execution of that deoree in or about 
August 1911. 


8. The defendants applied for filing the 
award given in respech of the works 
(c) and obtained a deéree and wrongfully 
recovered from the plaintiff the sum of 
Rs. 1,400 in or about January 1912. 


9. "Thus the defendants received from the 
plaintiff for all the three works, namely (a), 
(b) and (e), in addition to the sum of 
Rs. 34,4338, mentioned in paragraph 2 of this 
plaint, the further sums of Rs. 3,500 and 
Rs. 1,400 mentioned in the foregoing 
paragraphs 7 and 8, making a total of 
Rs. 39,333. 


10." Although the sum of Rs. 33,902.8.4 
only was payable to the defendants for all 
the works executed by them for the plaintiff, 
the defendants recovered from the plaintiff 
the sum of Rs. 39,333 by means of separate 
suits and claims, and, therefore, the defend. 
ants wrongfully received from the plaintiff 
an over-payment of Rs. 6,130.7.8. 

11. The plaintiff is entitled to the refund 
of Rs. 6,130-7-8 from the defendants. 

12. Thecause of action arose when the 
value of the different works was definitely 
ascertained and over-paymenta were received 
by the defendants, namely, in 1911 and 1912, 
at Rawalpindi. 


Defendant No. 2, Wasawa Singh, raised 
the preliminary pleas that the suit wag time- 
barred and that & suib for refund of money 
realized in execution of deoree or paid 
voluntarily does not lie. ‘The District Judge 
has upheld these pleas and dismissed the 
suit on the grounds: (|) that Articla 62 of 
the Limitation Act, 1908, applies to the claim 
as laid in the plaint ; (2) that ‘consequently 
no money whioh is alleged in the plaint 
to have been paid by the plaintiff to 
the defendants more than thres years before 
the institution of the suit can ba recovered" 
(3) that the only sama which were alleged 
to be over-paid within that period were the 


‘paid on the 8th April 1907, 


‘in 1912. 


gums Rs. 3,500 and Rs. 1,400 and that as 
both these sums were paid in satisfaction of 
decree in execution proceedings, the Court 
had no power to alter those decrees or to 
interfere in any way with the result 
of execution proceedings, In dismissing the 
suit, the learned Judge in his deeree has 
awarded separate costs to each of the two 
defendants. 

Plaintiffs have preferred an appeal to 
thia Court and we have heard their case 
elaborately argued by Mr. Pestonji. The 


.Jearned Counsel argued that the claim should 


be regarded as relating mainly to one single 
transaction. Defendants (according to this 
argument,) had contracted to do certain 
building works for plaintiffand had received 
from time to time moneys to enable them to 
carry out those works. They had jn fact 
received a total sum of Hs. 39,333, whereas 
the total amount actually due to them, when 
the work was completed, was Rs, 33,202 8-4; 
thus they had been over-paid to the extent 
of Rs. 6,180-7-8, and this sum plaintiffs 
were entitled to recover within a period of 
six years (under Article 120 of the Limitation 
Act) provided that such amount had been 
paid within that period. If these conten. 
tions are sound, the claim would, no doubt, 
be within time, as the sum of Rs. 2,000 was 
the sum of 
Rs. 3,500 in the year 1911 and the sum of 
Rs, 1,400 in 1912. 


Weare, however, unable to accept these 
contentions. In our opinion, the claim as 
laid in the plaint relates to three items of 
over.payment. In paragraph "7 it is alleged 
that the sum of Rs. 3,500, was "wrong- 
fully recovered” from plaintiffs in execu- 
{ion proceedings in 1911; and in para- 
graph & it is alleged that the sum of 
Re. 1,400, was also “wrongfully recovered” 
from plaintiffs in other execution proceedings 
As the total sum said to have been 
over-paid is Rs. 6,180 7.8, the balance of 
Rs. 1,220.7 8 must obviously have been 
overpaid (according to plaintiffs) on the 
8th April 1907, when they paid defendants 
the sum of Rs. 2,000. In other words, as 
upon that latter date, they had, according 
to their own allegatioss, overpaid defendants 
to the extent only of Rs.. 1,230.7.8, whereas 
they then paid defendants Rs. 2,000, the 
inference is clear that part at least of the 
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Sum of Hs. 2,000 was actually 
defendants on the 8th April 1907. Having 
regard then to the allegations in the plaint, 
we find that plaintiffs’ claim amounts to this, 
thab on the 8th April 1907 the defendants 
had received from plaintiffs the sum of 
Rs. 34,333, that on that date they were 
entitled only to Rs. 38,202-8.4 ; that they 
had on the said date, been thus over-paid 
Rs. 1,230-7-8:; and that subsequently in 
execution of decrees, defendants obtained 
further over-payments of sums of Rs. 3,500 
and Rs. 1,400, respectively, It is thus 
apparent from the plaint that defendants did 
no further work after the 8th April 1907, on 
which date they are given credit for’ all 
work done by them and are said to have 
received from plaintiffs Rs. 1,230-7-8, more 
than wes then their due. As it is alleged 
that defendants had no claim whatever to 
the two sums of Rs. 3,500 and Rs. 1,400, 
subsequently recovered by them, the inference 
is obvious that (according to plaintiffs,) 
defendants did no further work after April 
1907.: Thus regarded, the plaint clearly 
implies that there wasa total failure of 
consideration in respect of the over-payment 
of the sums of Hs. 1,930.7.8, Rs. 3,500, 
and Rs. 1,400, and in the circumstances we 
agree with the District Judge that these 
sums must, upon plaintiff’s allegations, be 
regarded ag moneys payable by defendants 
to the plaintiffs for moneys received by 
defendants for the plaintiff’s use, within 
the meaning and for the purposes of Article 62 
of the Limitation Act. In our opinion that 
Article must be taken to apply to the case 
and Gonsequently the claim is time-barred, 
except as to any sum of money paid within 
three years of the institution of the suit. The 
only sums so paid. were the two sums of 
Rs. 8,500, and Rs. 1,400, and as these 
were paid in execution of decrees obtained by 
defendants, plaintiffs cannot ask for a 
refund so long as those decrees stand. We 
are informed that the decree for Rs. 3,500, 
is under apgeal to this Court and we need 
not, therefore, say anything more about that 
amount. But the decree for Rs. 1,400 has, 
we understand, become final and if that 18 the 
ease, plaintiffs are not entitled in this guib 
to go behind thatdecree and to seek recovery 
of that amount. We hold accordingly (1) 
that the claim to recover the alleged over- 
payments of Rs, 3,500 and Rs. 1,400 


due to 


cannot be entertained in the present suit ; 
and (2) that the claim as regards the balance 
of Rs. 1,230-7-8 which was paid at latest 


on 8th April 1907 is barred under Article” 


62. The suit was, therefore rightly dismissed 
by the District Judge, but Mr. Broadway 
for the respondents admits that under rule 
8 of this Court's Rules and Orders (Volume 
III, page 83), the District Judge erred in 
decreeing separate costs to the two defendants. 
We accept the appeal, therefore, so far as to 
direct that defendants shall not receive 
separate costa. In all other respects it is dis- 
missed with costs. 
Appeal accepted, 


CALCUTTA HIGH COURT. : 
SEcoND Civit APPEALS Nos. 2860 anp 2861 
or 1909, 

February 28, 1913. 

Present:— Justice Sir Ashutosh Mookerjee, 
Kr., and Mr. Justice Beacheroft. 
LACHMI PROSAD CHOWDHURY— 
PLAINTIFF— APPELLANT 
versus 
JAGMOHAN LAL CHAUBEY-—DEFENDANT 


— RESPONDENT. 
Hindu Law-~Widow—Reduction of rent of tenant 
as reward for services rendered, whether within 
scope of her authority—Unrestricted disposition in 


charity, whether within her powers—Gift to Brahmins | 


or toidols to small extent, whether binding wpon estate 
—Road Cess Return filed by Bindu widow, whether ad- 
missible in favour of reversioner—Cess Act (IX B, O. of 


1880}, s. 95—Hvidence Act (I of 1872), s. 82 cl. (8)— - 


Collection papers, when may be used in evidence — 
Death of collecting inan— Additional rent for excess land 
— Tenant in possession of excess land, landlord how to 
prove. 

A Hindu widow has no powerto reduce the rent 
payable by a tenant of her husband’s estate as a 
reward for services rendered by him. 

A Hindu widow has no authority to affect the estate 
in her hands by unrestricted disposition in charity, 
although gifts to Brahmins or to idols to a small 
extent may be binding upon the estate in the hands 
of the reversionary heirs. 

Jugjeevun v. Deoshunkur, (1812) 1 Bor. 394 at p. 
496; Kupoor v. Sevukram, (1815) 1 Bor. 405 at p. 448; 
Qhoonee v. Jussoo, (1809)1 Bor. 58 at p. 60 and Ram 
Kawai v. Ram Kishore, 22 C. 506, relied upon. 

A Road Cess Return filed by or on behalf of a Hindu 
widow, while she was in possession of the estate, is 
admissible in evidence under section 82, clause (8), of 
the Evidence Act in favour of the reversioner. Sec- 
tion 95 of the Bengal Cess Act is no bar to the 
reception of the return in evidence. : 
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There are circumstances’ under which collection 
papers may be used in evidence: see Aktowly v. Tarak 
' Qhandra Ghosh, 17 Ind. Cas. 266; 36 0. L. J. 328; 17 
C, W. N. 774, and the fact that the man who collected 
the rent, as stated in the collection papers, is dead, 
does not render impossible their reception in-evi- 
dence, 

In order to establish that a landlord is entitled to 
additional rent in respect of excess land, he must 
prove that the tenant is in possession of land for 
which he does not pay rent, 

Ishan Chandra v. Ram Ranjan, 2 ©. L. J. 126 and 
Raj Kumar Pratap Sahay v. Ram Lal, 5 O, L. J. 538, 
relied upon. 

Where the origin of a tenancy is not established 
and all that is known is that in the collection papers 
_of the landlord, the area in occupation of the tenant 
is legs than the area stated in the Record of Rights: 

Held, that from these two facts it is impossible to 
hold that the landlord has established that the tenant 
is in possession of excess lands. 


Appeals from the decrees of the District 
Judge of Bhagalpur, dated August 26th, 1909, 
reversing those of the Munsif of Bhagalpur, 
dated February 26th, 1909. 

Mr. B. Ohakravarti, Babus Rivaj Mohan 
Mozumdar and Guru Das Sinha, for the 
Appellant. 

Babus Umakali Mukherjee and Kulwant 
Sahay, for the Respondent, 


JU DGMENT.—This is an appeal on behalf 
of the plaintiff ina suit for rent. The 
plaintiff alleges that the rent payable by the 
"defendant has been improperly reduced by 
Rant Radha Chowdhrain who was in posses- 
sion ofthe estate as widow of Sheo Nagan 
Chandinath Chowdhary, the last- male full 
owner to whose estate the plaintiff has 
succeeded as reversionary heir. The plaintiff 
further alleges that heis entitled to get 
additional rent in respect of excess land in the 
occupation of the defendant. The Court of 
first instance upheld the first contention of 
the plaintiff but overruled the second and the 
result -was that the defendant preferred an 
appeal to the District Judge while the 
plaintiff preferred a cross-appeal. The 
District Judge has, upon both the points, 
found against the plaintiff, and made a decree 
in his favour at the reduced rate. The 


plaintiff has now appealed to this Court, and 


on his behalf the two points urged in the 
Courts below have been reiterated. 

Tn so far as the first ground is conerned, 
we are clearly of opinion that the view 
taken by the District Judge cannot ba 
supported, It is not disputed that Rani 
Radha Chowdhrain was in possession of the 


+ 


estate as a Hindu widow with qualified 
powers of disposition. She found herself 
involved in a protracted litigation by reason 
of unauthorised gifts in favour of her 
relations; and after those alienations had been 
pronounced to be beyond the scope of her 
authority, she reduced the rent payable by 
the defendant, apparently as a reward for 
services renderd by him in connection with 
the litigation. The Court of first instance 
held that this act was not binding upon the 
reversionary heir of the estate of her 
husband. The District Judge has reversed 
that decision on the ground that this was an 
act of charity which binds the estate in 
the hands of the reversionary heir. We 
have not been able to discover any authority 
in support of the view taken by the District 
Judge. Butit is probable that the District 
Judge misunderstood the decision of the 
Judicial Committee in the case cf Collector of 
Masulipatam v. Oavaly Vencata Narainapah 
(D, where Lord Justice Turner thus 
describes the qualified estate taken by a Hindu 
widow: “For religious or charitable purposes 
or these which are supposed to conduce to 
the spiritual welfare of her husband, she 
has a larger power of disposition than that 


which she possesses for purely worldly 
purposes. To support an alienation for 
the last she must show necessity.” 


This does not support the view that a Hindu 
widow has authority to affect the estate in her 
hands by unrestricted disposition in charity. 
No authority can be found for this proposition, 
although it has been ruled that gifts to 
Brahmins or to idols toa small extent may 
be binding upon the estate in the hands of 
the reversionary heirs: Jugjeevun v. Deoshan- 
kur (2), Kupoor v. Sevukram (3), Ohoonee v. 
Jussoo (4) and Ram Kawal v. Ram Kishore 
(5). But in the case before us the act of the 
widow cannot be supported as an alienation 
for which there was necessity; corcan the act 
be deemed to have, in any way, conduced to 
the spiritual welfare of her husband. We 
are clearly of opinion, therefore, that the 
reducticn of rent was unauthorised and does 
not bind the reversioner. 


(1) 8 M. L A. 529 at p. 550; 2 W. R. (P. C.) 61; ; i9 
Ting. Rep. 631. 

(2) (1812) 1 Bor 394 at p. 436 

(3) (1815) 1 Bor. 405 at p. 448. 

(4) (1809) 1 Bor. 55 at p. 60, 

e 22 ©. 500. 
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The question then necessarily arises, what 
was the original rent, Upon this part of the 
ease the plaintiff relies upon a. Road Cess 
Returnfiled by or on behalf ofthe widow 
while she was in possession of the estate as 
also upon the collection papers. The District 
Judge bas held that the Road Cess Return is 
not admissible in evidence in favour of the 
reversionary heir. He has referred to section 
95 of the Bengal Cess Act of 1880, which 
provides that every return filed by or on 
behalf of any personin pursuance of the 
provisions of the statute shall be admissible 
in eviderce against such person but shall 
not be admissible in his favour. It is not 
" disputed that ,such return is inadmissible 
in favour of not only the person who has 
filed if tut also any person who claims 
through him or may be deemed to be his repre- 
sentative-in-interest. The question is, whe- 
ther a reversionary heir in the position 
of the plaintiff can be deemed to be a person 
who claims through the widow or who may 
be deemed io be her representative-1n-Interest. 
The answer mast necessarily be in the 
negative. A reversionary heir takes the 
estates direct from the husband of the widow. 
Consequently, section 95 of the Bengal 
Cess Act, which, as was pointed out in the 
cases of Chalho Singh v. Jharo Singh (6) and 
Mohendra ‘Narain Singh v. Ajodhya Prosad 
Singh (7), is not exhaustive, is no bar to the 
reception cf the Road Cess Return in evidence, 
if it 38 admissible under any of the provisions 
of the Indian Evidence Act. Tkereis, in our 
opinion, no room for controversy that iu this 
case the Road Cess Return is admissible in 
evidence under section 32 clause (3) of the 
Indian Evidence Act. The view takeu by 
the District Judge cannot, consequently, be 
Bupported. 


With regard to the colleation papers the 
District Judge observes that they are not 
evidence per se and are only evidence when 
produced by the man who collected rent ac- 
ecrding to them. He then states that 
as that man in the present case is dead 
the papers can never be admissible in 
evidence. This view is clearly erroneous. 
The circumstances under which collection 
papers may be usedin evidence are fully 


(6) 18 Ind. Cas, 61; 39 C. 995. 
(7) 15 Ind. Cas, 284; 89 C, 1005. 


explained in the case of Aktowli v. Tarak 
Nath Ghose (8) and the fact that the man 
who collected rent as stated in the collection 
papers is dead, does not necessarily render 
impossible their reception in evidence. The 
Distrist Jadge must, therefore, consider 
whether in view of the facts established in 
this case the collection papers may be treated 
as corroborative evidence. His decision upon 
the question of rent originally payable by the 
defendant cannot, consequently, be supported, 

In so far as the second ground is concerned, 


. the Courts below have concurrently decided 


it against the plaintiff. In order to establish 
that the plaintiff is entitled to additional 
rent in respect of excess land, the plaintiff 
must prove that the defendant is in posses- 
sion of excess land; that is,in possession 
of land for which he does not pay rent: Ishan 
Qhandra v. Ram Ranjan (9) and Rajkumar 
Partap Sahay v. Ram Lal (10). Now,in the 
case before us, the origin of the tenancy has 
not been established. Jt has not been explained 
how the land was settled with the defendant 
or his predecessors. All that is known is that 
in the collection papers of the plaintiff. 
the area in occupation of the defendant 
is said to be 38 bighas, whereas in the 
Record of Rights the area is stated to be 
49 bighas. From these two facts ib is 
impossible to hold thatthe plaintiff has 
established that the defendant is in posses- 
sion of excess lands. The District Judge has 
correctly pointed out that according to the 
standard of measurement at the time of the 
creation of the tenancy, the land may very 
well have been 28 bighas whereas according 
toa different standard of measurement the 
land is ab present stated to be 49 bigh-s, 
The second ground, therefore, faila. 

The result is, that this appeal is allowed, 
the decree of the District Judge sct -aside, 
and the case remanded to him in oider that 
he may determire upon the evidence on the 
record the ren& originally payable by the 
defendant. The plaintiff will be entitled to 
a decree on the basis of the rent so determin- 
ed. The costs of this appeal will abide the 
result, 


It is corceded that this judgment will 


"o 17 Ind. Cas. 266; 16 O. L. J. 328; 17 C. W. N. 
4, 


(9) 20. L. J. 125. 
(10) 5 C. Ls J. 588. 
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govern the other appeal (S. A. No. 2861 of 
1909) in which a similar order will ba drawn 
up. 

Appeals allowed: Cases remanded. 





MADRAS HIGH COURT. ; 
Secoonp Civin Aepgan, No, 132 or 1911. 
October 10, 1913. 

Present: —Sir Charles Arnold White, 
Kr., Chief Justice, and Mr. Justice Oldfield. 
ABDUL RAHIMAN HAJI FAKIR 
MAHOMED Sait AND otaexs—PLAINTIFES 
— APPELLANTS 
vergus 


D. RANGIAH GOUNDEN AND OTHERS — 


DEFENDANTS — RESPONDENTS. 

Principal and agent —Ágents duty to carry out a 
sale.on kehalf of principal for particular sum — Accept- 
ance by the agent of secret commission from vendor— 
Knowledge of agent—Failure to communicate that 
knowledge to his principal—Commission, right to— 
Appointment of remuneration —Interest — Penalty— 
Higher rate of interest till certain date —Lower rate on 
punctual payment—Retention of money by agent en- 
titled to interest at the contract rate. 

Where an agent, who is employed for the single 
purpose of procuring the saleto his principal of certain 
property for a specified sum, withholds from his 
principal the fact that on the date of his employ- 
ment the vendor was willing to part with the 
property for that sum, and accepts from the vendor 
a secret commission for bringing about the sale, com- 


mits a gross breach of duty towards his principal, so. 


as to disentitle him to any remuneration. 


Hippestey v. Knee Brass, (1905) 1 K. B. 1; 74 L. J* 
B. 68; 92 L. T. 20; 21 T. L. R. 6, distinguished. 

Andrew v. Ramsay and Co., (1903) 2 K. B. 635; 72 
L. J. K. B. 865; 89 L. T. 450; 52 W. R. 126; 19 T. L. R. 
620, followed. 

Where there is an agreement to pay a single sum 
as remuneration for doing a specified werk, such re- 
muneration cannot be split up, so as to be apportioned 
between the part of the work found to be legal and 
the part found to be illegal. | 

Where a contract of mortgage provides that the 
mortgagor shall pay interest at the higher rate (24 per 
cent.) with a proviso thatif no default is made and the 
instalments are paid punctually interest at the lower 
rate (12 per cent.) shall be payable, the provision as 
to the payment of the higher rate of interest is not by 
way of penalty and is recoverable, 


Avathant Muthukrishnaier v. Sankaralingam Pillai, 
18 Ind. Cas. 417; 24 M. L, J. 186; 18 M. L.T. 20; 
86 M. 229 (F. B.); Wallis v. Smith, 21 Oh. D. 243 at 
p. 261; 47 L. T. 389; 52 L. J. Ch. 145; 81 W. R. 214, 
Kutub-ud-din Ahmed v. Bashiy-ud-din, 5 Ind. Cas. 
665; 7 A. J. 394; 32 Á.. 448, followed. 

Nityananda Patnayudu v. Sri Radha Cherana Deo, 
20 M. 371, followed. i 7 e 

Where an agent retains in his hands, & sum of 
money as interest, on the principal amount, subse- 
. quently found not to be due from the principal to 
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the agent, the principal is entitled to be credited with 
the amount of interest on the principal amount thus 
retained by the agent in his own hands and the 


‘principal is also entitled to be credited with interest ` 


on the principal amount thus retained at the contract 
rate, 

Abdul Rahman v. Haji Noor Mahomed, 16 B. 141, 
distinguished. 

Where there is a provision in a document that the 
principal amount secured thereby should be paid in 
instalments and on failure to pay on “due date,” higher 
rate of interest should be charged, the words “due date” 
should be construed as referring not to two instalments 
only but to all the instalments when they become due. 


Appeal against the decree of the Subordi- 
nate Judge of the Nilgiris, in Original Suit 
No. 28 of 1910. 

Mr. T. Richmond (with him Messrs. K. S. 
Ganapathy diyar, S. Varadachariar, and S. A. 
Walker), for the Appellants. 

Mr. T. R. Ramachandra Atyar (with him 
Measrs. T. Ethiraja Mudalzar, H. Balakrishna 
Rao and A. Atchuta Menon), for the Respond- 
ents, 

i JUDGMENT. 


Wanara, C. J.—The firat point for deter- 
mination in this appeal is whether the con- 
sideration fora mortgage executed by the 
frm of the lst and the deceased Manjaya 
Gounden defendant to the plaintiffs on the 
3rd March 1898 (Exhibit B) failed to the 
extent of the sum of Rs. 20,000. It is 
common ground that this Rs. 20,000 forms 
part ofa totalsum of Rs. 1,20,000 which 
is stated in the deed to be the consideration 
for the mortgage. This sum of Rs. 20,000 
represents remuneration which the first 
plaintiff says the first defendant (I will 
refer to them hereafter as the plaintiff and 
the defendant) was liable to pay to him for 
work done by the plaintiff as the defendant’s 
agent. Out of this Rs. 20,000, Rs. 19,200 
ia a fixed sum said to be payable by the 
defendant to the plaintiff for work done by 
the plaintiff in carrying out a certain trans- 
action as the defendant's agent. The trans- 
action was the arranging for a sale by a Mr. 
Leishman to the defendant of Mr. Leishman’s 
share in two firms which carried on business 
as brewers. Whilst acting as the defendant's 
agentthe plaintiff accepted a sum of Rs. 5,000 
from Mr. Leishman during the course of 
the negotiations. Mr. Richmond, who 
appeared for the appellants, contended that 
there was no relation of principal and agent 
as between the plaintiff andthe defendaut 
until February 1898, when the defendant 
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wrote the letter, Exhibit J., agreeing to pay 
Rs. 19,200 to the plaintiff if he could get 


` Mr. Leishman to accept a sum of Rs. 89,000: 


for Mr. Leishman's share in the two 
breweries. I think, however, upon the 
evidence there can be no doubt that the 
plaintiff had become the defendant’s agent 
for the purpose of carrying out this transas- 
tion prior io the writing of this letter. It 
seems to me that the receipt of this sum of 
Rs. 5,000 by the plaintiff from Mr. Leish- 
man at the time when he was conductiug the 
negotiations on behalf of the defendant is in 
itself sufficient to disentitle the plaintiff to 
claim the remuneration. 

The general priuciple is well-known, Mr. 
Richmond’s argument, as I understood it, 
was that, inasmuch as the plaintiff was agent 
io earry through the transaction for a sum 
which had already been fixed by his 
principal, there was nothing to prevent him 
from accepting remuneration from Mr. 
Leishman. I cannot possibly accede to this 
contention. The case of Hippesley v. Knee 
Bros. (1) really has no bearing on the 
question I am now considering. The re- 
tention of the discounts in that case by the 
plaintiff could not havein any way em- 
barrassed the agent in the discharge of his 


duties to his principal, and there was no: 


conflict between the agent’s duty to his 
principal and his personal interest. In my 
opinion the present case comes within the 
principle of the decision of Andrew v. 
Ramsay ana Oo., (2). There an agent to 
sell property sold the property, but received 
a secret profit. It was held that not only 
must he account for that profit to the 
principal, but that he was not entitled to 
receive apy commission from his principal. 
There, the agent of the vendor received a 
secret profit from the purchaser; here the 
agent of the purchaser received a secret 
profit from the vendor, but the principle 
is, of course, the same. It seems to me that 
the receipt of this Hs. 5,000 in itself dis- 
entitles the plaintiff to claim the remunera- 
tion. But we have more than this. On 
February 3, 1898, the defendant wrote to the 
plaintiff the letter, to which I have already 
referred, in which he agreed to pay the 


(1) (1905) 1 K. B. 1; 74 L, J. K. B. 68; 92 L. T. 20; 
21 T. L. R. 6. 

(2) (1903) 2 K. B. 635; 72 L. J. K. B. 865; 89 L. T. 
450; 52 W. R. 126; 19 T. L. R. 620. 
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plaintiff a bonus of Rs. 19,200, if he could 
get Mr. Leishman to accept Rs. 80,000 for 
his share in the two breweries. Three days 
prior to this Mr. Leishman had written to 
the plaintiff a letter in which he said that 
if the plaintiff could arrange with the defend- 
ant to pay Mr. Leishman Rs. 80,000, on 
certain terms he would sell his share in the 
breweries for Rs. 80,000. Therefore, when 
the plaintiff took an undertaking from his 
principal that the priacipal would pay him 
(the plaintiff) Rs. 19,200 if he conld get 
Mr. Leishman to accept Rs. 80,000 the 
plaintiff was aware that Mr. Leishman was 
ready and willing to accept that sum. In 
view of the relations between the plaintiff 
and the defendant when the letter of 
February 8rd was written ib seems to me 
perfectly clear that ihe plaintiff in not: in- 
forming his principal that Mr. Leishman 
was willing to take the Hs. 80,000 committed 
a gross breach of his duty to his principal, 
and that the principal is nob liable to pay 
him the agreed remuneration. The plaintiff's 
case is that a sum of Rs. 800 the difference 
between Hs. 19,200 and Rs. 20,000 was the 
sum agreed to be paid by the defendant to 
the plaintiff as further commission for 
further serviees rendered by the plaintiff. 
Mr. Richmond has argued that inasmuch as 
this sum admittedly forms part of the 
alleged consideration for which the mort- 
gage was executed, the onus is on the defend- 
ant to show that no further remuneration 
was promised orthat no further services 
were rendered. This point is not taken in 
the grounds of appeal and it does nob seem 
to have been argued in the Court below 
that, assuming the consideration quoad 
Rs. 19,200 failed, failure of consideration 
was not proved as regards the sum of 
Rs. 800. In these circumstances lam not 
prepared to differ from the finding of the 
learned Judge that there is a failure of 
consideration as regards the whole of this 
Rs. 20,000. 

It was further argued that the Rs. 19,200 
represented remuneration not only for 
arranging for Mr. Leishman to sell his 
share in breweries but represented, in part, 
commission or remuneration for financial 
assistance rendered by the plaintiff to the 
defendant, There are no means of apportion- 
ing the amount, but Mr. Richmond suggest- 
ed that one-half should be allocated fcr 
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remuneration to the particular’ transaction, 
and one-half to commission for financial assist- 
ance, I see no reason for allocating the 
amount in this way. I do not think it 
necessary to consider how far the question 
is governed by the principle of section 24 
of the Contract Act. The , amount of 
Rs. 19,200 is, in round figures, half the 


difference between Rs. 80,000, the amount- 


which Mr. Leishman agreed to take, and 
Rs. 1,20,000 which at one stage it 
would seem he hoped to get. The fixing 
of the amount at Rs. 19,200 would seem to 
indicate that the remuneration agreed upon 
was remuneration for carrying out the parti- 
cular transaction and nothing more. So far, 
I do not think the case presented any 
difficulties. 

The rext mater to be considered is the 
construction of the covenants in the mort- 
gage to which I have referred (Exhibit B) 
and in an earlier mortgage (Exhibit A) 
executed by the Ist defendant’s company 
dated the 30th May 1893 with reference to 
the payment of interest. The covenant in 
question is set out in paragraph 19 of the 
judgment of the Subordinate Jndge. The 
construction of this covenant as pointed out 
by the Subordinate Judge is by no means 
free from difficulty. The learned Judge, 
however, has come to the conclasion that it 
was the intention of the parties that interest 
should continue to be payable after the 


date when the last instalment of Rs. 40,000: 


became payable, on the sum due under the 
mortgage which was not discharged on that 
day. Sofar I agree with him. As regards 
the rate at which what has been called post 
diem interest is payable, I regret I am unable 
to agree with him. The question is really one 
of construction. In a case reported as 
Nityananda Patnayudu v. Sri Radha Oherana 
Deo (3) interest was allowed at the higher 
rate up to the date when the mortgage money 
became re-payable and post diem interest. was 
allowed at the lower rate. There, however, 
the lower rate was the rate under the con- 
tract and the higher rate only became 
. payable on failure by the mortgagor to pay 
the agreed rate ona specified date. The 
agreement in the present case is to pay 
at the higher rate (Rs. 24 per cent.) with the 
proviso that, if no default is made and the 


(3) 20 M, 371. 
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interest is paid punctually, interest at the 
lower rate (Rs. 12 per cent.) shall be payable. 
Then we have the provision that the lower 
rate shall remain ths rate on any principal 
money which remains unpaid "after due 
date with the consent of the mortgagees.” 
It seems to me that the inference to be 


‘drawn from the special provision that the 


lower rate should remain the rate on ‘money 
unpaid’ with the consent of the mortgagees, 
is that the contract rate of Rs. 24 per cent. 
is payable where the principal money remains 
unpaid without the consent of the mort- 
gagees. -I am unable to accept the construc- 
tion which Mr. Ramachandra Aiyar asks 
us to adopt that ‘due date’ only includes the 
dates for the payment of the first two instal- 
ments of Rs. 40,000, and does not include 
the date for the payment of the final instal- 
ment of Hs. 40,000. I am not prepared to 
construe the words in the mean time’ as 
restricting the obligation on the part of the 
mortgagor to pay interest at the rate of 
Rs, 24 per cent. subject to the proviso for 
reduction for Rs. 12 per sent. on principal 
payment, to the period which came 
to an end, when according to the deed tho 
final instalment of Rs. 40,000 became payable. 


In Appeal No. 27 of 1909, a covenant in 


similar, though not identical, terms came 
before the same learned Subordinate Judge 
and before this Court on appeal; and, the 
covenant was construed both by the learned 
Judge and by this Court as imposing on the 
mortgagor an obligation to pay post diem 
interest at the higher rate, It is true that 
in tbat case the question of liability to 
pay post diem interest at the higher rate 


was not argued, the argument being that - 


the covenant was a stipulation by way of 
penalty. Asregardsthe mortgage of May 
30th, 1893, (Exhibit A), I think post diem 
interest was payable at the rate of Rs, 24 per 
cent. and I do not think the agreement to pay 
post diem interest at this rate was a stipula- 
tion by way of penalty. 

A memorandum of objections has been put 
in by the ist respondent. It was con- 
tended (1) that the lower Court should 
have allowed post diem interest on the mort- 
gage executed by the defendants on the 
3rd March 1898 (Exhibit B) at the rate 
of Rs. 12 percent. and not atthe rate of 
Rs. 24 per cent. per annum; (2) that a certain 
sum of Rs. 5,000 which had come into the 
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hands of the plaintiff should have been 
allocated by him in part discharge of the 
mortgage debt; and (3) that in taking the 
accounts the defendant, the mortgagor, should 
be credited with interest on a sum of 
Rs. 19,000 and odd with which he had been 
credited in the taking of the accounts. 


I ageee with the constraction pleaded by 
the learned Judge on the covenant with 
regard to the payment of interest in Exhibit 
B. Mr. Ramachandra Aiyer did not con- 
tend that that construction was wrong. 
He argued that the covenant to pay post diem 
interest at the rate of Rs. 24 per cent. was 
a stipulation by way of penalty. The mort- 
gagors covenanted to pay the principal amount 
on a specified date with interest at the rate 
of Hs. 24 per cent. per annum with the pro- 
viso that, if they paid punctually, the mort- 
gagees wania accepb the reduced rate of 
Ra. 12 per cent. The covenant then goes 
on "in default of payment of the principal 
sum or any part thereof on the due date 
the interest skall be calculated thereon at 
the rate of Rs. 24 per cent, per annum from 
the date of default with the consent of the 
mortgagees, their heirs or legal representa- 
tives or assignees.” The words “with the 
consent of the mortgagees ete.” are apparent- 
ly quite meaningless. The covenant is that 
on default of payment on the due date in- 
terest at the rate of Rs, 24 par cent shall be 
payable. Onthe authority of the Full Bench 
decision in Avothant Muthu Krishnier v. Sanha- 
ralingam Pilla:(4), it would be open for us to 
consider whether this i8 a stipulation by way 
of penalty. 'The mortgage was obviously 
drafted so as to get the benefit of the Haglish 
Rule. As pointed out in Waullis v. Smith 
(5) the rule depends entirely on form and 
not on substance but I am not prepared to 
say that the English rule is not applicable in 
this country. This point was considered by 
the Allahabad High Court in Kwutub.ud.din 
Ahmad v. Bashzr-ud-din (6) and it was held 
that the rule was applicable. The Legislature, 
if they so desired, in enacting section 74 
of the Contract Act of 1872 could have 
abrogated the English rule. They did not 


think fit to do so then—neither did they 

(4) 18 Ind. Cas. 417; 24 M. L. J. 185; 13 M.L. T. 
20; 36 M. 229. 

(5) (1882) 21 Ch. D. 243 ab p. 261; 47 L. T. 389; 52 
I. J. Ch. 145; 81 W. R, 214. 

(6) 5 Ind. Cas, 665; 32 A. 448; 7 A. L. J. 304, 
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think fit to do so when section 74 was amend- 
ed in 1899. I desire to limit my judg- 
ment to the facts of this particular case, and 
I express no ovinion. Whether the rate 
of interest on default of paying the principal 
amount had been, say, Hs. 75 per cent. as in 
illustration -(a) to section 74, the stipulation 
would not have been one by way of penalty. 
Here, the rate of interest, though undoubted- 
ly high, cannot be‘said to be exorbitant. I 
do not think ib was intended by the deci- 
sion of the Fall Bench in dvathant Muthu- 
krishnier v. Sankaralingam Pillai (4) to lay 
down anything more than that whera there is 
no provision for interest till default, but there 
is a stipulation for the payment of an excessive 
rate of interest after default, such a stipala- 
tion may be treated asa penalty. [a thai 
particular case the higher rate of interest 
amounted to no less than R3. 180 pər cant. 

As regards the second point raised in ths 
memorandum of objections, ib is not necessary 
for me to consider whether if I accaptel his 
finding of fact, I should ageae with that for 
the reasons stated, the defendants are not 
entitled to get credit for this sum towards 
the mortgage debt. [ am nob prepared to 
hold upon the evidences that the sum in ques- 
tion waa in fact payable to tha defendant. 


Only one other matter remains. In work. 
ing ont the amount due on the two mort- 
gages the learned Judge credits the defend- 
ant with a sum of Rs. 25,000 and odd. This 
represents the amount disallowed from the 
principal on the 2ud mortgage on the ground 
of there having been a failure of consider- 
ation to that extent. He also credits the de. 
fendant with a sum of Rs. 19,000 and odd. 
This represents interest paid by the 
defendant on the sum of Rs. 25,000 and odd 
from the 15th February 1598 to the Ist of 
August 1904. The de‘endant is, of course, en- 
titled to be credited with this sum of 
Rs. 19,000 as an amount, which with findings 
in this case he was not liable to pay, paid by 
him as interest on, so to speak, non-existing 
principal. The plaintiff, however, has retained 
this sum and, as I understand the case, had 
allocated ib towards payments of interest on 
its mortgage debt which fell due subsequently 
to the 15th of February 1898. It seems to 
me thatif he retained moneys which had 
been overpaid in order to meet future in- 
gtalmente of interest, he was using the de- 
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fendant's money and ought to pay interest 
therefor. The amount on which interest is 
payable would, of course, be automatically 
diminished as amounts were allocated for 
payment of interest. It will, therefore, be 
necessary to amend the decree by giving 
the plaintiff's interest at Re. 24 per cent. 
instead of at Hs. 12 per cent. for post 
diem interest on the first mortgage. It will 
also be necessary to amend the decree so as 
to credit the defendant with the amount of 
‘interest on the sum of Rs. 19,000 and odd. 
Mr. Richmond has contended that, the rate 
of interest to be allowed on this sum of 
Rs. 19,000 should be only Rs. 6 per cent. and 
he has referred us to Hai? Abdul Rahman v. 
Haji Noor Mahomed (7). There, i& was 
held that a surplus in the hands of the mort- 
gagee, after a sale of the mortgaged property, 
was held by him astrustee for the mort- 
gagor and that he was liable to pay interest 
thereon at Rs. 6 per cent. and not at the mort- 
gage rate. Inthe present case, the money 
was in the morbgagee's hands, not as the 
result of the taking of an account, or of a 
decree, but as a payment made by the 
mortgagor in respect of interest on a por- 
tion of the alleged mortgage debt which has 
been disallowed on the ground that it formed 
no portion of the consideration for the mort- 
gage debt. In the special circumstances of 
this case, I think, for the purposes of taking 
the account the rate of interest to be allowed 
on this sum of Rs. 19,000 should be Rs. 12 
per cent. 

The plaintiff will receive his costs on the 
amount allowed and pay the defendant’s 
costs on the amount dis-allowed throughout 
on the appeal and on the memorandum of ob- 
jections. The time for payment will be ex» 
tended to six months. 


OLLFIELD, J. —I agree. 
(7) 16 B. 141. 


_INDIAN OASEB., 


601 


CALCUTTA HIGH COURT. 
MiscELLANROUS Civiu Appean No. 116 
or 1913. 
August 27, 1913. 
Present: —Justioe Sir Ashutosh Mookerjee, 
Kr., and Mr. Justice Beachoroft. 
SUPRASANNA ROY —PrAINTIFF — 
APPELLANT 
versus 


UPENDRA NARAYAN ROY— DEFENDANT 
— RESPONDENT, 

Receiver—Buit for partition—One party to suit in 
sole occupation—-Courses open to Court—Appointment 
of party as Recewer, when to be made, 

The Court has jurisdiction to appoint a Receiver 
until the hearing of a partition action, or until fur. 
ther order, even though there is no exclusive oconpa- 
tion by any party, and the Court will not hesitate to 
do so whenever it is just and convenient. The case 
for the appointment of a Receiver is much stronger, if 
a party to the partition action is in sole occupation; 
in such a case, any other party may obtain a Receiver 
either of his share of the rents and profits or of the 
whole estate. The Courts may also allow the party 
in exclusive occupation to elect to pay to the other an 
occupation rent, or the Court may require security 
from the co-owner in exclusive occupation to ac- 
count for their share of the rents to the other co. 
owners. 

Sandford v. Ballard, 30 Beav. 109; 54 E. R. 830 
182 R. R. 199; Sandford v. Ballard 33 Beav. 40]. 33 
L. J. Ch. 450; 10 Jur. (N. s.) 251; 55 B. R. 423. 140 
R. R. 162; Porter v. Lopes, 7 Ch. D. 358; 37 L. T, 894 
Teasdale v. Sanderson, 33 Beav. 534; 55 E. R. 476: 
140 R. R. 253 and Street v. Anderton, 4 Brown C, C. 
414; 29 E. R. 955, relied upon. e 

Ordinarily, a party to a litigation should not 
be appointed a Receiver: very exceptional circum- 
stances must be established to justify such an appoint- 
ment, 

Kali Kumari v. Bachan Singh, 19 Ind. ‘ 3. 

O. W. N. 07A relied noon — À pep Sra 1 


Appeal from the order of the Sub-Judge 
of Faridpur, dated March 18tb, 1913 
refusing an applieation by the plaintiff in a 
partition suit for the appointmentofa Receiver 
of the subject-matter of the litigation. 

Messrs. S. P. Sinha, O. R. Das, P. lè. Das 
d Babu Romesh Ohundar Sen, for the Appel- 
ant. 

Mr. B. Ohakrabartz, Babus Joges Ohunder 
Roy, Biraj Mohan Mojumdar and Anilendra 
Nath Roy Ohowdury, for the Respondent. 

JUDGMENT.—This appeal ig directed 
against an order by which the Court below 
has rejected an application by the plaintiff 
ina partition suit for the appointment of 
a Receiver of the subject-matter of the 
litigation. The plaintiff and the defendant 
are brothers and are the owners of joint 


properties of considerable value and extent. 
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In 1902, after the death of their father, 
the respondent, the eldest son, took out 
Letters of Administration of the estate with 
a copy of the Will annexed. He was 
at the same time appointed guardian of 
' the person and property of his infant 
brother, the present plaintiff, who went 
to England in 1906 and came back three 
years later. On his return, he demanded 
partition of the family estate, but met 
with refusal from his brother. According- 
ly, the plaintiff sued for partition in 
1910, On the 22nd February 1910, a 
consent decree was made in the suit, 
under which the properties were to be 
divided and allotted to the two brothers. 
Arbitrators were appointed to make the 
division, bnt the partition was not carried 
out for reasons which need not be 
recited for our present purpose. On the 
3lst January 1912, the plaintiff com- 
menced this fresh action for partition 
either on the basis of the award of the 
arbitrators or irrespective of it. On the 
22nd November, he asked for the appoint- 
ment of a Receiver pendete lite. This appli- 
cation has been refused by the Court below 
on four grounds; namely, first, that as the 
plaintiff has from time to time received 
from his brother, who is in possession of the 
estate, various sums of money, if cannot 
be said that the plaintiff has been kept 
out of possession of the joint estate; secondly, 
that under the circumstances of the case, the 
estate will be managed better by the defend- 
ant than by a stranger as Receiver; 
thirdly, that the appointment of a stranger 
Receiver would mean imposition of a heavy 
burden upon the estate which is already 
encumbered to some extent; and fourthly, 
that if the plaintiff is not satisfied with 
the amount he has received from his 
brother, his obvious remedy is to move 
the District Judge to makean order for an 
increase of his allowance. In our opinion, 
these reasons do not justify a refusal of 
the application for the appointment of a 
Receiver. . 

Upon the facts stated, it is plain that the 
title of the plaintiff to one-half share of 
the estate cannot be disputed. The plaintiff 
has attained majority and is entitled to 
the enjoyment of his share. When the 
partition is effected, he will be entitled to 
take his share severally but so long as 
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partition is not effected, he is clearly 
entitled to receive approximately one-half 
share of the net income of the estate. This 
aspect of the matter was not appreciated 
by the Court below, and as the Subordi- 
nate Judge has made an order which is 
manifestly erroneous, it is desirable to 
explain the principles applicable to a case 
of this description. At one time, it was held 
in England that as between legal co-owners 
of Jand, the Court of Chancery would not 
appoint “a Receiver unless by consent: 
Ramsden v, Fairthrop (1); or unless the appli- 
cant ‘was prevented from exercising his 
legal rights of entering into posseasion and 
sharing in the management. Milbank v. 
Revett (2) and Spratt v. Aheurne (3). In 
the same way, as between equitable co- 
owners, exclusive occupation by one owner in 
the sense that he rafused to pay to his co- 
owners their proper share of the rents and 
profits, has always been deemed a good 
ground for the appointment of a Receiver. 
Tyson v. Fatrclough (4). After the Judicature 
Act, however, it has been repeatedly held 
that the Court has jurisdiction to appoint 
a Receiver until the hearing of a partition 
action or until further order, even though 
there is no exclusive occupation by any 
party, and the Oourt will not hesitate to do 
so whenever it is just and convenient. 
The case for the appointment of a 
Receiver is much stronger, ifa party to the 
partition action is in sole occupation; in such 
a case, any other party may obtain a 
Receiver either of his share of the rents and 
profits or of the whole estate: Sandford v. 
Ballard (5), Sandford v. Ballard (6) and 
Porter v. Lopes (7). The Court may also 
allow the party in exclusive occupation to 
elect to pay to the other an occupation rent 
[Teasdule v. Sanderson (8),] or the Court 
may require security from the co-owner in 
exclusive occupation to account for their 
share of the rents to the other co-owners, 

(1) (1863) 1 N. R. 389. 

(2) (1817) 2 Mer. 405; 35 Eng. Rep. 995. 

(3) (1834) 1 Jones 50. 

(4) (1824) 2 Sim. and St. 142; 25 R. R. 175; 07 
Eng. Rep. 300. 
x 8) (1861) 30 Beav. 109; 54 Eng. Rep, 830; 132 R. 

(6) 1864) 33 Beav. 401; 33 L., J. Ch, 450; 10 Jur, 
(N. 8.) 251; 65 Eng. Rep. 423; 140 R. R. 102. 

(7) (1877) 7 Ch. D. 358; 37 L. T. 824. 

(8) (1864) 33 Beav. 534,55 Eng. Rep.476; 140 Re 
R. 258, 
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Street v. Anderton (9), Consequently, in 
cases of this description there are four 
alternative courses open: (1) the Court may 
require security from the person in sole 
occupation; (2) the Court may require him 
to pay occupation rent; (3) the Court may 
appoint a Receiver of the share of plaintiff 
or, (4) the Court may appointa Receiver of 
the entire estate.. 

In the case before us, there is no room for 
controversy that a Receiver should bə 
appointed in respect of the whole estate. 
The plaintiff is, as already stated, the owner 
of one-half share of the estate. He has 
attained majority, is a married man aud has 
a family to support. Heis further engaged 
in this litigation and has to bear heavy 
expenses. If the defendant is dirested to 
furnish security, the order would be of no 
avail to the plaintiff, and would not afford him 
immediate relief in the least degree. “If the 
defendant ia directed to pay occupation rent, 
the plaintiff would be entitled to claim oae- 
half share of the income of the estate. But 
it would be difficult, if not impracticable, to 
carry out the order, because the parties are 
hopelessly at variance as to the amouut of 
the annual income which has been estimated 
at figures varying from Rs. 30,000 to 
Rs. 50,000. If a Receiver is appointed in 
respect of the one-half share of the plaintiff, 
there will obviously be an immediate conflict 
between the Receiver and the defendant, aud 
the management of the estate will be com- 
pletely paralysed. Under these circumstances, 
the only feasible and practicable course which 
can be adopted without detriment to the parties 
is toappoint a Receiver of the whole estate. 

The next question for consideration is, who 
should be appointed Receiver. As pointed 
out by this Court in the case of Kali Kumari 
v. Bachhan Singh (10), one of the parties to 
a litigation should not ordinarily be appoint- 
ed a Reosiver and very exceptional circam- 
stance must be established to justify the 
appointment of a party as Receiver. In our 
Opinion, in the present case such grounds 
have been made out. The appointment of a 
stranger would mean the imposition of a heavy 
barden upon the estate which is already 
encumbered; ard it might also tend to 
dislocate the management. The defendant, 


on the other hand, has offered to accept 
(9) (1798) 4 Brown C. C. 414,29 Eng. Hep. 965. 
(10; 19 Ind, Cas. 878; 17 C. W. N. 974. 
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before the 3lst October next. 


‘the Court of the Subordinate Judge. 
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the appointment as Receiver if the Court 
decide that a Receiver should be appointed. 
He has further agreed to being iato Court 


Rs. 10,000 within two weeks from this 
date, for payment to the plaintiff; he 
has also consented tə bring into Oourt 


Ra. 10,000 a year in four equal instalments 
for payment to the plaintiff. In view of the 
offers thus made, we are of opinion that the 
defendant may very well be appointed 
Receiver. We accordingly appoint him 
Receiver with effect from this date. His share 
of the joint estate in controversy will remain 
as security for the due performance of his 
duties as Receiver. He will bring into Court 
10,000 within fourteen days from ‘this 
date. As soon as the money is deposited 
in this Court, it will be paid out on the joint 
receipt of the plaintiff aud his trustees who 
are parties to the suit. No farther order 
from the Court will bə required in this 
behalf. As regards the sum of Re. 10,000 
which the defendant undertakes to bring into 
Court annually in four equal instalments, 
we direct that the first instalment of 
Rs. 2,500 be deposited in this Court on or 
Aa soon as 
the money is deposited it will be paid out on 
the joint receipt of the plaintif and his 
trustees. The subsequent instalments of 


‘Rs. 2,500 each’ will similarly be deposited 


in this Courbupon the expiration of every 
period of three months and will be similarly 
paid out to the plaintiff and his trustees on 
their joint receipt. The Receiver will in all 
matters act under the direction of the Sub- 
ordinate Judge. As regards the submission 
of accounts, we direct that the Receiver do 
aubmit his accounts every three months in 
If the 
Receiver fails to deposit Rs, 10,000 as direct- 
ed, or to deposit Hs. 2,500 every three montha 
as ordered above, he will be discharged and 
the Subordinate Judge will proceed forth with 
to appoint another person as Receiver. At 
the end of twelve months from this date, 
the parties will be at liberty toapply to this 
Court. to vary this order as regards the 
annual payment of Rs. 10,000. 

The appellant is entitled to his costs of 
this appeal. We assess the hearing fee at 
five gold mohurs. Let the record be sent 
down at once so that the hearing of the suit 
may be expedited. 

Appeal allowed, 
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CALOUTTA HIGH. COURT. 
Secoxp Civit, Arrears Nos. 1917, 2131 ro 
2134 ann 2007 or 1911. 
December 22, 1913. 

Present: — Mr. Justice Teunon and Mr. Justice 
i Chapman. 
In Nos. 1917, 2131 vo 2134. 
Pandit HARIHAR PERSAD BAJPAI— 
PLAINTIFF— ÁPPELLANT 
versus 
AJUB MISIR AND OrHERS—DEFENDANTS— 
RESPONDENTS, 
In No. 2067, 
AJUB MISIR AND OTHERS —DEFENDANTS— 
APPELLANTS 
: versus 
Pandit HARIHAR PERSAD BAJPAI— 
PLAINTIFE— RESPONDENT. 


Bengal Tenancy Act (VIII of 1885), ss. 314, 50 (2), 
Shap. X, ss. 118, 115—Enhancement—Prevailing rate— 
Presumption of fimity ot rent — Average of prices. 

Where rent is settled under Chapter X of the 
Bengal Tenancy Act, it cannot be enhanced under 
section 113 of the Act, for fifteen years even on the 
ground of prevailing rate. 

Where after an entry in the Record of Rights that 
the tenant is an occupancy raiyat, the landlord 
brought a suit for enhancement of rent: 

Held, that in view of the plain language of section 
115 of the Act, the tenant was nob entitled to the 
benefit of the presumption arising under section 50 


3) ibichand Lal Chowdhury v. Sheikh Basarat Alt, 
3 Ind. Cas. 449; 13 O.W. N. 1149 (F. B.); 10 C. L. J. 
343, 37 C. 30, relied upon. 

Maharajah Radha Kishore v. Umed Ali, 12 C. W. N. 
904, not followed. 


Where in acertain village all the tenants hold at 
different rates there is no prevailing rate. 

Where in a certain area, two staple food crops 
are grown on all the lands, in decreeing enhancement, 
the mean or average of the increase of the prices 
should be taken into consideration. 


Appeal from’ the decree of the District 
Judge of: Mozafferpore, dated March 3lst, 
1911, modifying that of the  Munsif of 
Matihari, dated June 20th 1910. 


Dr. Dwarko Nath Metter and Babu  Bejoy 
Kumar Bhattacharyya, for the Plaintiff- Appel- 
lant in Nos. 1917, 2131 to 2134 and Respond- 
ent in No. 2007. 


Babu Akhoy Kumar Banneriee, for the 
Defendant-Respondent in Nos. 1917, 2131 
to 2134 and Appellant in No. 2007. 


JUDGMENT.—-These six appeals arise 
out of four suits for enhancement of rent. The 
claim to enhancement was basedon twogrounds 
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namely, (1) that the rateof rent [paid was 
below the prevailing rate, and (2) that there 
had been a rise in the prices of staple food 
crops. 

In three of the suits the learned District 
Judge found that in proceedings under 
Chapter X ofthe Bengal Tenancy Act the 
rent of the holdings had been settled by the 
Settlement Officer. In these proceedings the 
Record of Right was finally published on 
the 18th of January 1898, and the suits 
were instituted onthe 6th July 1909. The 
District Judge, therefore, held that in view 
of the 15 years period prescribed in section 
113 of the Act the suits must be regarded 
as premature. In appeal it is contended that 
the rents were merely recorded and not 
settled, and that evenif the rents were 
settled an enhancement might still be granted 
on the ground of prevailing rate. 

The District Judge’s finding that the rents 
had been settled under Chapter X of the Act 
was based on the entries in certain khatians 
forming part of the Record of Right. Thesa 
khatians have been removed from the record 
by the landlord appellant and have not been 
produced before us at the hearing of these 
appeals. 

We must, therefore, hold that the District 
Judge's finding is correct. The second confen- 
tion iscontrary tothe clear provisions of section 
113 and cannot be supported. This disposes 
of the fiveappeals brought by the landlord 
and these appeals are, therefore, dismissed 
with costs. 

The remaining Appeal No, 2007 is by the 
tenants Ajab Misir and others. They 
contend (1) that they should have been found 
to be razyats holding at a fixed rent and (2) 
that an enhancement on the ground of pre- 
vailing rate though disallowed in the judg- 
ment has been granted by the decree. 


In the Record of Rights to which 
reference has already been made the tenants 
have admittedly been recorded as occupancy 
raiyats and not as razyats holding at fixed 
rents. The contention before us is that 
notwithstanding this entry in the Record 
of Rights (finally published in January 
1898) the appellants are entitled in - the 
present suit (instituted in 1909) to the bene- 
fit of the presumption arising under section 
50 (2) of the Act. This contention is based 
on the case of Maharajah Radha Kishore v. 
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Umed Ali (1), but in view of the plain 
language of section 115 of the Act, and the 
decision of the Full Bench in the case of 
Pirthichand Lal Ohowdhury v. Sheikh Basarat 
Al: (2) ean no longer be supported. 

On the question of prevailing rate the 
decree is not in accordance with the judg- 
ment, but the landlord respondent contends 
that the District Judge has erred in 
holding that in the village in suit there is 
no prevailing rate. lt is conceded that 
section 31À has not been extended to the 
loeal area in question, but the respondent 
seeks to employ the method therein pres- 
cribed either without modification or with 
this modification that he wonld take as 
criterion not area but the number of 
tenanis, {hat is to-say, he contends that 
the rate at or above which more than 
half the tenants hold should be taken to 
be the prevailing rate. On this principle 
he says that in the case of paddy lands 
(spoken of by the Commissioner as A landa) 
the prevailing rale is Hs. 3.8 or Hs. 3.12, 
and in the case of the comparatively low or 
bethan lands is Rs. 3-6 or Rs. 4-12. But 
this contention is opposed to all authority, 
and wecannot hold that by enacting section 
814, the Legislature intended to alter in 
this way the pre-existing law in Districts to 
which that section has no application. 
Moreover, if we were to accept the re- 
spondent’s contention, it does not appear 
that the materials for ascertaining the pre- 
vailing rate are complete or sufficient. The 


Commissioner's report shows that he has left. 


oub of consideration & number of holdings 
measuring in the aggregate 220 bighas on 
ihe ground that though comprising lands 
of both classes they are held at lump 
rentals. Weare unable, however, to accept 
the landlords’ contention, and agree with 
the District Judge in holding that in this 
village where 44 tenants hold A class 
lands at 44 rates varying from aunas 15 
to Rs. 8-9 and 18 tenants hold B class Jands 
at 13 rates rising from Re. 1.11 to Rs 6-14 a 
bigha there is no prevailing rate. 

It is next contended that the District Judge 
should have agreed with the Munsif in 
holding that the rise in pricea represented 2 


(1) 12 C. W. N. 904. 
(2) 8 Ind. Oas. 449; 87 C. 80; 13 C. W. N. 1149 
(F. BJ); 10 C, L. J, 843. 
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annas in the rupee. It appears that in 
this area there are 2 staple food crops, 
rice and maize, that rice has risen to the 
extent of l anna 7 pie per rupee and maize 
to the extent of 4 pie per rupee. The 
Munsif took the aggregate, and decreed an 
enhancement to the extent of 3 annas per 
rupee while the District Judge has taken 
the mean or average. As we are informed 
(and this is not disputed by the landlord 
respondent) that both crops grow on all the 
lands of the holding we are of opinion that 
the District Judge is right in taking the 
mean and in decreeing an enhancement 
to the extent of only one anna per rupee. In 
the result this appeal is decreed to the 
extent indicated in the above judgment, that 
is to say, the enhanced rent decreed is reduced 
from Rs. 10.9-6 to Rs. 3-15, but as the 
appellant would have obtained this relief 
by an application for amendment of the 
decree we make no order as to costs. 
Appeal decreed. 


OUDH JUDICIAL COMMISSIONER'/3 
| COURT. 
Civit Revision A PPLICATION No, 125 or 1913. 
November 20, 1913. 
Present: —M». Lindsay, J. C. 

SHEO BAKHSH SINGH —JopawExT- 

DEBTOR-——APPELLANT 
versus 
Musammat UMEDA —DscREE-HOLDER— 
RESPONDENT. 

Trees —Immoveable property—Oudh Rent Act (XXII 
of 1886), interpretation of the provisions of— General 
Clauses Act (X of 1897), application of, to the Oudh Rent 
Act. 

For the purposes of the Oudh Rent Act, trees must 
be regared as immoveable property. 

The Oudh Rent Act, XXII of 1886, being an Act of 
the Governor-General in Council, is to be interpreted 
with referenceto the provisions of the General Clanseg 
Act (X of 1897) and not those of the United Pro. 
vinces Act (I of 1904), 


Appeal against the order of the District 
Judge, Lucknow, dated 27th June 1913, 
upholding that of the Assistant Collector, 
Lucknow, dated 25th April 1913. 

Babu Girja Saran Lal, for the Appellant. 

Babu Bisheshwar Nath, for the Respondent. 

JUDGMENT.—This isan application fur 
revision of an appellate order of the District 
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Judge of Lucknow dismissing the appeal 
brought by the applicant, Sheo Bakhsh Singh, 
& judgment dedtor, against his deeree-holder, 
Musammat Umeda. The facts of the case may 
be stated briefly as follows: Musammat 
Umeda obtained a decree fur arrears of rent 
against Sheo Bakhsh Singh and in execution 
of that decree she got attachment of certain 
trees belonging to the judgment-debtor which 
were eventually brought to sale and pur- 
chased by her son Bindra Singh who 
apparently is her mukhtar. It further appears 
from the proceedings that Bindra Singh 
purchased this property with special 
permission of the Oourt on behalf of his 
mother (decree-holder). So far, therefore, it 
. may be taken that this is in fact & purchase by 
the decree-holder herself. Before the sale 
took place on the 17thof March 1918, the 
iudgment-debtor made an application to the 
Assistant Collector under Order XXI, rule 
83, asking for posíponement of the sale in 
order to enable him *o raise the decretal 
amount by mortgaging the property. 
This application was rejected by an 
order of the. following day the 18th of 
March, the Assistant Collector being of 


opinion that the trees were moveable 
property and that, therefore, Order XXI, 
rule 83, which relates only to cases 


in which the sale of immoveable property is 
contemplated, had no application to the case. 
"A few days after, that is to say, on the 12th 
of April 1913, the sale having taken place, 
' the judgment. debtor moved the Court to have 
the sale set aside inthe manner prescribed 
by Order XXI, rule 89, thatisto say, he 
made an application asking permission to 
deposit .a sum equal to five per cent. 
to be paid to the auction-purchaser and the 
amount of the judgment-debtor to be paid to 
the  decree-holder. This application was 
again rejected by the Assistant Collector -who 
held once more that the trees were moveable 
property. An appeal against this order was 
summarily dismissed by the District Judge. 
He seems to have been of opinion that the 
trees were moveable property as found by 
the Assistant Collector. There can be no 
doubt that both the Courts below are in error 
in bolding that the trees for purposes of these 
proceedings were moveable property. The 
execution proceedings were being taken 
under the provisions of the Oudh Rent Act 
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and this Act being an Act not of the Local 
Legislative Council butan Act of the Governor- 
General in Council the law of interpretation 
to be applied to its terms is that which 


is found in the General Clauses Act 
(X. of 1897). It is wrong to say, as 
the Courts below seem to Have held, 


that the Oudh Rent Act is to be interpreted 
with reference to the provisions of the United 
Provinces Act (I of 1904). That Act applies 
only to United Provinces Acts aud the expres- 
sion "United Proviuces Act” is defined in sec- 


‘tion 4, clause 46, of that Act to mean an Act 


made by the Lieutenant-Governor of the 
North-Western Provinces and Oudh (or of 
the United Provinces of Agra and Oadh) in 
Council under the Indian Councils Aot, 
1861, ete. As already said, the Oudh Rent 
Act does not come within this description. 


-If we turn to the General Clauses Act (X 


of 1897) it follows that for tne purposes of the 
Oudh Rent Act trees must be treated as 
immoveable property (See section 3 clause 
25 of Act Xof 1897.) There cannot be any 
doubt, therefore, that the Assistant Collector 
was wrong in refusing to allow the deposit 
to be made under the provisions of Order 
XXi, rule 83. The learned Counsel for the 
opposite party has been obliged to admit 
that the definition adopted by both the 
Courts below is wrong and that the trees 
must be deemed to be immoveable property, 
but he asks this Court to refuse to act 
in revision on three grounds: the first ig 
that on the 18shof Marsh the Assistant 
Collector had already decided that the 
trees were moveable property and that, 
therefore, as between the parties to the 
present case, namely, the judgment-debtor; 
and the decree-holder, the matter is res 
judicata. He argues that an erroneous 
decision on a point of law may be res 
judtcata, a proposition of which there ean be 
no doubt. It seems to me, however, that in 
the present case ib cannot be said that the 
matter is res judicata, for all that appears 
is that the judgment-debtor pat in a 
petition and that the Court on the 
following day recorded an order on it to the 
effect that it should not be entertained 
because the trees were moveable pr.iperty. 
No issue seems to have arisen between the 
parties as to whether or not the trees were 
moveable or immoveable property. Then, 
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again, it is said that no revision should be 
allowed inasmuch as all that the Courts 
below have done is to give an erroneous deci- 
sion on a point oflaw. A case somewhat 
similar to the present was up before a Judge 
of this Court [See the ruling reported as 
Mumtaz Ali v. Abbas Ali (1)]. In that case 
the learned Judge was pressed with a similar 
argument and it was held that the matter 
was not one of simple error on a point of law. 
He pointed out in that case that the Court 
had refused to accept the deposit and had, 
accordingly, acted irregularly, In the same 
way here the Courts have committed an 
error in law as there, followed on that 
erroneous decisions a refusal to accept the 
deposit of money which on a correct inter- 
pretation of the law should have been accept- 
ed. The third ground raised was that no 
interference in revision should be allowed 
inasmuch as the auction-purchaser was no 
party tothe present proceedings. However, 
as has been pointed out, the auction-pur- 
chaser, the son of the decree-holder, applied 
for and got permission to buy this property 
as the-agent of the deoree-holder herself. 
lt seems to me, therefore, that in these cir- 
cumstances there was no necessity to join 
the auction- purchaser as a party. 

I allow the application and set aside the 
orders of the Court below. The ease will 
go back to the first Court with instructions 
to accept the deposit made by the judgment- 
debtor and to act in acsordance with law 
under the provisions of Order XXI, rule 89, 
of the Code of Civil’ Procedure. Costs of 
this application to be borne by the opposite 
party, who will also pay the applicant’s 
costs in the Courts below. 

Application allowed. 

(1) 3 0. C. 236. ` 





. PUNJAB CHIEF COURT. 
Seconp Orvik APPEAL No. 782 or 1910, 
January 5, 1914. 

Present:— Mr. Justice Rattigan and 
Mr. Justice Beadon. 
KHAZANA AND OTHERS —PLAINTIFFS— 
APPELLANTS 

- versus 
WARYAMA AND OTHERS—DEFENDANTS-— 


RESPONDENTS. 

Alienation of ancestral land, by sonless proprietor — 

Suit by reversioners —Acqutescence — Facts constituting 
acquiescence, 
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G made a gift of his ancestral property to W, his 
step son, and alleged to be his adopted son. The 


reversioners of G thirty years after the gift sued for 
possession of the property: 

Held that the plaintiffs! family as a whole had re- 
cognized W.'s position as the adopted son of G and 
that the plaintiffs acquiesced in the gift, as 

(a) though the plaintiffs were not bound to bring a 
declaratory suit, the fact that they took 
no steps for a number of years to avoid the 
sale was a point against them; 

(b) the members of each branch of the family had 
cultivated land as tenants of the defendant; 

(e) in partition of shamilat land, the defendant 
obtained a portion as co-sharer without pro- 

j teston the part of the plaintifs; 

(d) four of the plaintiffs had actually exchanged 
land with the defendant. 


Second appeal from the decree of the Divi- 
sional Judge, Ludhiana Division, dated the 
27th April 1910, affirming that of the 
Additional District Judge, Ludhiana, dated 
the 25th January 1910, dismissing plaintiffs’ 
claim. 

Lala Lajpat Ret, for the Appellants. 

Mr. Badruddin Kureshi, for the Respond- 
ents. 

JUDGMENT.—Gandhi, whose widow died 
& few months before the institution of the 
present suit, made a gift of his ancestral 
property to Waryam, defendant, who is his 
stepson and is alleged to be his adopted son. 
The plaintiffs are Gandhi's collaterals and 
claim possession of his estate. 

No doubt, the first Court held that the suit 
is barred by limitation, bat it also held that 
the plaintiffa had acquiesced in the gift, and 
it dismissed the suit on both these grounds. 

The lower Appellate Court found that the 
suit is not barred by limitation but agreeing 
with the first Court on the point of aequies- 
cence, it dismissed the appeal. 

The question of acqniescence has thus 
been duly considered by both Courts and, 
unless the concurrent finding on this point 
can be shown to be wrong, the present 
appeal must fail. 

The gift took placa about 30 years before 
the suit and, though the plaintiffs were not 
bound to bring a declaratory suit, the fact 
tbat they took no steps for a number of years 
to avoid the sale is a point against them. 

Another fact against the plaintiffs is that 
members of each branch of the family have 
cultivated land as tenants of the defendant. 

A partition of shamzlat land took place at 
which defendant obtained a portion asco-sharer 
without protest on the part of the plaintiffs, 
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Lastly, four of the plaintiffs have actually 
exchanged land with the defendant. 

We think that these facts taken together 
clearly indicate that the plaintiff's family as 
a whole has recognized the defendant’s position 
as adopted son of Gandhi and donee, and that 
the plaintiffs acquiesced in the gift. 

We accordingly dismiss the appeal with costa. 
Appeal dismissed. 





ALLAHABAD HIGH COURT. 
Lerrees Patent Apegat No. 76 or 1913. 
December 5, 1913. 

Present: —Sir Henrs Richards, Kr, Chief 
Justice, and Justice Sir P. C. Banerji, Kr. 
BUTI RAM —PLAINTIFF— ÀPPELLANT 

tersua 
TARA CHAND AND orHER8— DEFENDANTS 


— RESPONDENTS. 

Limitation — Declaratory suit— Erroneous entry in 
revenue papers — Refusal of Settlement Officer to correct 
the entry— Cause of action. 

A usufructuary mortgage of an occupancy holding 
was executed in 1877. In 1880, the name of the 
mortgagee of the holding was wrongly recorded as 
tenant-in-ohief in respect of it. In 1907, the mort- 
gagor made an application for correction of the entry 
to the Settlement Officer, who on the opposition of the 
mortgagee, refused to correct the mistake. The 
mortgagor, within six years of the order of the 
Settlement Officer, instituted a suit for declaration, 
of his title as mortgagor: 

Held, (1) that the cause of action was the refusal 
of the Settlement Officer to correct the erroneous 


entry; 

(2) that the suit was within time. 

Appeal against the decree of the Hon’ble 
Mr. Justice Lyle, in Second Appeal No. 1306 
of 1912, dated 3rd May 1913. See 19 Ind. 
Cas. 751. 

Mr. Parmeshwor Dayal (for Mr. R., K. 
Malviya). for the Appellant. 

Mr. M. L. Sandal, for the Respondent. 

JUDGMENT.—This appeal arises out of 
a snit in which the plaintiff sought a 
declaration of his title as mortgagor. It is 
true that in his relief claimed he prayed 
that be might have "formal possession” 
as a mortgagor but the suit was really 


one for a declaration of title. The facts 
are very simple. in the year 1877 the 
plaintiffs’ predecessor-in-title made a 


usufructuary mortgage of the property in 
question in favour of one Jas Ram, the 
predecessor-in-title of the defendants. The 
land was the subject-matter of an occupancy 
tenancy but having regard to the law as it 
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then stood such a mortgage had been held 
not to he illegal. In the year 1880 apparently 
after the mortgagor had left the village an 
entry was made showing the mortgages as 
tenant-in-chief. This entry continued until 
the year 1907 when a fresh settlement 
was being made and the plaintiff made an 
application to the Settlement Officer to 
correct the entry by recording bim as 
mortgagor and the defendant as mort- 
gagee. This application was resisted by the 
defendants with the result that the Settle- 
meni Officer refused to make the correction. 


' The present suit was then instituted. 


À number of pleas were taken in the 
Court below. It was urged that the 
defendants had been in adverse possession 
because the occnpancy tenancy had been 
determined by the landlord and a re-letting 
made to them. All these pleas were gover- 
ruled and we think rightly overruled. The 
Court of first instance decided that the plaint- 
iff was entitled to a declaration that he 
was the mortgagor but did not give a 
decree for "formal possession as mortgagor.” 
The lower Appellate Court confirmed the 
decree of the Court of first instance. In 
second appeal a learned Judge of this Court 
reversed the Courts’ below on a grouud 
which had never been argued before either 
of the lower Courts. The learned Judge. 
held that the plaintiff'S cause of action arose 
when the incorrect entry was made in the ` 
year 1880, and that the suit not having 
been brought within six years from that 
date was barred by limitation. 

We think this decision was incorrect. 
Ín our opinion the cause of action in the 
present case was the refusal of the Settlement 
Officer at the instigation of the defendants to 
correct the erroneous entry which had been 
made in the absence of the predecessor-in- 
title of the plaintiff in the year 1880, 
There is admittedly no evidence to show that 
in 1880 the title of the plaintiff's predecessor 
was denied, It is admitted that if the cause 
of action arose in 1907, the present suit was 
well within time. 

We accordingly, allow the appeal, set aside 
the decree of the learned Judge of this 
Court and restore the decree of the Court 
below with costs of both the hearings in 
this Court, 


Appeal allowed, 
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MELOTH KANNAN NAIR t. XODATH KAMMARAN NAIR., 


- MADRAS HIGH COURT. 
First Civi, Apesats Nos, 90 AND 
` 91 og 1909. 
December 17, 1913. 
Present:—-Mr. Justice Ayling and 
Mr. Justice Spencer. 
In No 90 or 1909. 
MELOTH KANNAN NAIR-—ÁPPELLANT 
TETSUS 
KODATH KAMMARAN NAIR AND OTHERS 
— RESPONDENTS. 
: In No. 91 cr 1909. 
MELOTH KUNHi RAMAN NAIR AND 
OTHERS—AFPELLANTS 
versus 


KODATH KAMMARAN NAIR AND OTHERS 


— RESPONDENTS.  . 

Court Fees Act (VII of 1870), s. 7 cl. 9 —Mortgage — 
Redemption suit-—'Two mortgages on same property in 
favour of same person—One admitted by plaintiff and 
the other questioned — Appeal, Court-fee payable on— 
Anandravan attesting mortgage, effect of — Accretion to 
mortgaged property. 

Where there are two mortgages on the same pro- 
perty in favour of the same mortgagee, the mortgagor 
cannot redeem the one without redeeming the other. 

Balasubramania Nadar v. Sivaguru Asari, 11 Ind. 
Cas. 629; 21 M. L. J. 662, referred to, 

Where there isa finding by the Court of first 
instance in favour of the mortgagor, that one of 
such mortgages is not genuine, the subject-matter for 
the purpose of determining the Court-fee payable on 
any appeal by the mortgagor against the deoree direct- 
ing redemption is the value of the mortgage admitted 
by him and not of the one found tu be not genuine by 
the Court of first instance, 

An appellant should not be compelled to base his valu- 
ation of the subject-matter of an appeal on the possi- 
bility of an Appellate Court reversing the finding in 
his favour. 


Sakaran Nair v. Kangot Eacharan, 8 Ind. Cas, 459; 
20 M. L. J. 121; 6 M. L. T. 245, followed. 

Where an Anandravan attests a mortgage by the 
Rarnavan, it is, prima facie, evidence that the mortgage 
is not an imprudent act of the Karnavan. 

Elayachanidathil Kombi Achen v. Kenatumkora Lak- 
shmi Amma, 5 M. 20], followed. 

Where a mortgagee in possession, taking advantage 
of his position as such, presents a single darkhast 
. both for the accretion adjoining the mortgaged land 
and for the accrotion adjoining his own land, and the 
darkhast is granted, he must be held to have received 
the accretion to the mortgaged property in trust for 
the mortgagor’s benefit. x 


Appeals against the decree of the District 


Court of South Canara, in Original Suit No. 
27 of 1907. 


The Hon'ble Mr. T. V. Seshagiri Atyar 
(with him Mr. B. Sitaram Rao,) for the Ap- 
pellants, 


* 


_ before the 


Mr. J. O. Rosario (with him Mr. V. Ryru 
Nambiar), for the Respondents. 

These appeals coming on for hearing on 
Monday the 24th day of Febraary 1313 
Hon'ble Chief Justica and Mr. 
Justica Tyabji as to the preliminary objection 
regarding the amount of Court-feas paid oa 
the Appeal Memo., the Court(Chief Justice and 
Ts .>ji, J.) delivered the following 

JUDGMENT. 

Waume, C. J.—In this case Mr. Rosario has 
raiscd the preliminary objection that the 
Court-fee paid by the appellant on filing his 
appeal is insufficient. The facts which are 
material for the purpose of this question are 
these: —The plaintiff sued to redesm a mort- 
gage for Rs. 5,000. The defendants say, L 
may state the facts quite broadly —the defend- 
ants say, there is a second mortgage on 
the same property for Rs. 800. You are 
not entitled to redeem the mortgage for 
Rs. 5,000 without at the same time redeemiog 
the mortgage for Rs. 800.” Tho plaintiff's 
case is that the mortgage for Rs. 800 is a 
spurious document. The Court of first 
instance has held that the plaintiff is the 
party who is entitled to sue for the redemp- 
tion of the Rs. 5,00) mortgage, and it has 
also hell that the mortgage for Ra. 800 is 
not genuine. 

The question of the computation of the 
Couri-fee, ib is practically agreed, must ba 
decided with reference to the valas of the 
sabject-matter in dispute in the appeal. It 
is accepted, for the parpose of the poiat 
under consideration by Mr. Rosario that if 
there are different mortgagas in favour of one 
and the same person in raspect of the same 
property the mortgagor cannot seek to re. 
deem one mortgage without redeeming the 
others That is the principle laid down in 
the case of Balasubramantu Nadar v. Sivaguru 
Asari(1). In theease of Sekharan Nairv. Kongot 
Hacharan Nair (2), a question arose as to the 
value of the subject-matter of an appeal for the 
purpose of computing the Court-fee payable 
by the appellant, and it was there held that 
in suits for redemption and in appeals from 
thosa suits, the subject-matter in dispute for 
the purpose of Article I of the first Schedule 
to the Court Fees Act is the existence of 
the right to redeem, any question as to the 


amount payable as a condition of redemption 
(1) 11 Ind. Cas. 629; 21 M. L. J. 562. 
(2) 8 Ind. Cas. 459; 20 M. L. J. 121; GM. LL T. 245, 


* 
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being merely incidental to that right; Mr. 
Rosario has distinguished this case from 
the case before us on the facts and he points 
out that there the transaction was one, 
there was only one mortgage and the further 
sum which was payable by the mortgagor as 
“a condition of his redeeming the property: 
wasa sum which was payable as compensa- 
tion for improvements. I do not see that 
this case can be distinguished in principle 
from the present case. No doubt, there the 
money was payable by way of compensation 
for improvements; here it is payable on a 
second mortgage. If the question before us 
is, as I take it to be, a question as to the 
terms on which the plaintiff is entitled to 
redeem the mortgage, the fact that one of 
those terms may involve a payment by the 
plaintiff of a sum in addition to the sum 
which he offers to pay for the purpose of 
redeeming the mortgage—it does not seem to 
me that that state of things makes the 
value of the subject-matter of the appeal, 
the principal money expressly secured by 
the instrument of mortgage plus the amount 
which the’ mortgagor has to- pay as a 
condition of being allowed to redeem. As it 
is put in 24 Madras Law Journal’s case, 
that is incidental to the right to redeem 
and ought to be excluded from  consider- 
ation in computing the value of the sub- 
ject-matter of the appeal. If the defendants 
are able to establish that the mortgage for 
Rs, 800 is a good mortgage, the plaintiff can- 
not, without, at any rate, amending his plaint 
and making up the deficiency in his Court-fee, 
obtain a decree in this suit. Mr. Rosario 
accepted that and he has contended that a 
state of things may arise in which he will be 
in a position to say: “I accept the finding 
that the mortgage for Rs. 800 is a good 
“mortgage and accepting the finding I 
now ask for leave to amend my plaint 
and to make up the deficiency in my Court- 
fee for the purpose of obtaining a decree for 
redemption in the suit," Such a state of 
things may arise hereafter, but I do not 
think it follows from that that the value of 
the subject-matter in dispute in the appeal 
now, as ib stands, is the principal money ex- 
pressed to be secured by the mortgage plus 
the amount which will have to be payable 
by Mr. Rosario in the event of the Court of 
Appeal setting aside the finding of the Court 
of first instance and holding that the mort. 


gage for Rs. 800 is a good mortgage. I do 
not think the point is altogether free from 
difficulty but that is the conclusion at which 
I have arrived and I think the objection 
ought to be disallowed. 

TxaBJi, J.—I entirely agree with what 
bas just fallen from the learned Chief 
Justice. As he has explained, the question 
is, what is the value of the subject-matter 
of the appeal, and in order to  under- 
stand that, I think, we must see what is 
the subject-matter of the suit and what can 
be the ‘order that the Court can pass under 
the present proceedings. That order, as the 
learned Chief Justice has pointed out and ag 
is admitted by the applicant, can,in the 
absence of leave being obtained by the 
plaintiff to amend his plaint, only be either 
that he should be permitted to redeem the 
mortgage of 1855 for Rs. 5,000 or that he 
should not be permitted to redeem that mort- 
gage. Incidental questions may, no doubt, 
arise in order that the Court may be able 
to decide whether or not the plaintiff should 
be allowed to redeem the mortgage men- 
tioned in his plaint. The decision of those 
incidental questions cannot affect, it seems 
to me, the subject-matter of the suit, or the 
relief that the Court of Appeal can grant 
under the present proceedings, | refer to 
that question whether the alleged further 
charge for Rs. 500 exists and is valid aa 
an incidental question because the defendant 
does not require any relief to flow from its 
determination: he relies upon it merely in 
order to contend that the plaintiff cannot 
succeed in the suit as framed, and, as I have 
already stated, it was admitted before us, 
for the purposes of the present proceedings 
that, on the pleadings as they stand, the 
decree cannot be to the effect that the mortgage 
for Rs. 800 shonld be redeemed: neither 
party desires sucha decree. The plaintiff 
does not admit the validity of the mortgage 
and the defendant does not wish it to be re- 
deemed and refers to it merely to say that the 
Rs. 5,0-0 mortgage cannot be redeemed 
by itself. The question does not arise 
before us (and I express no opinion on it) 
whether our decision would be different 
where on the pleadings the defendant 
specifically raises the alternative plea (which. 
may or may not be in the form of a counter- 
claim) that the plaintiff should be required 
to redeem uot only the mortgage sought to 
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be redeemed in the plaint but also another 
mortgage which is alleged to exist by the 
defandant and of which either the existence 
or the validity is denied by the plaintiff. In 
such a case, the decree of the Court would 
have the same effect on each of the mort- 
gages and the Court would decree in the 
"ease of each of them equally that it should 
be redeemed or not redeemed, Here on the 
pleadings, as represented to us, the plaintiff 
has not offered to redeem the second mort» 
gage, and the defendant does nat desire it 
to be redeemed, and the order of the Court 
will, in no case, be such as to affect the 
alleged further charge for Rs. 800. 

For these reasons I agree that this pre- 
liminary objection should be dismissed. _ 

These appeals and the memorandum of 
objections put in by the Ist respondent in 
Appeal No. 90 of 1909 coming on for hear- 
ing on Thursday and Friday the llth and 
12th days of December 1918 on the merits 
and having stood over for consideration till 
this day, the Court delivered the following 


JUDGMENT.—The learned Vakil for the 
appellant has devoted his arguments primarily 
to showing that Exhibit B is not binding 
on those-members of the T'urwad who are 
not parties toit, (a) because it is not supported 
by consideration to the extent of Rs. 1,090; 

(b) because it was not such a bargain as & 
prudent manager would enter into for the 
benefit of the Tarwad. 


As regards the first point, we see no reason 

_on the evidence to differ from the finding of 

the lower Court that consideration passed as 
set forth in the docament. 

The second point appears to have been 
treated as of minor importance by the partiesin 
the lower Court. lt may be intended to be 
-'raised in the additional issue, and, if so, it must 
be presumed to have been in the minds of the 
parties although it is difficult to find any- 
thing in -any of the defeudant's written 
statements which raises such a plea. At 
any rate in the lower Court, the suit ag 
far as it relates to the effect of Exhibit B 
was fought ont primarily on the question 
of whether the 2nd defendant was or was 
not the karnuvan of the Tarwad, and 
secondly, on the question- of consideration al- 
ready referred to. It is now admitted that 
. the 2nd defendant was the karnavan as alleg- 
ed by the plaintiff. 


The arguments of the appellant's Vakil 
really amount to this: that the Tarwad 
Manager ought to have made a better bargain 
than is contained in Exhibit B. It is pointed 
out that although the money value of the 
produce of the land had probably doubled 
since 1£55' when Exhibit III was executed, 
Exhibit B which is for a term of 30 years 
only secures the Turwad a sum of Rs. 1,000 
more taan the amount under Exhibit III 
and that as Exhibit B was’ executed five 
years before the term of Exhibit TLI expired, 
there would seem to have been no urgenoy 
about the matter. 


We have given full weight to these con- 
siderations but wedo not think that on the 
evidence before us we should be justified in 
pronounciog the transaction one which is 
not binding on all the Zarwid members. 
Mr. Rosario points out that the introduction 
of the new settlement rates may have largely 
neutralised the rise in prices, The evidence 
ou record shows very little of the circum- 
Stances under which Exhibit B came into 
existence. What we do know is that.it was oxe- 
cuted by the karnavan together with the 
two senior anandravans (defendants Nos. 3 
and 4)-.n fact which by itself’ is usually 
taken as sufficient evidence of the assent of 
the family. [Vide Hlayachanidathil Kombi 
Achen v. Kenatumkora Lakshmi Amma (3)1. 
There is evidence that the defendants Nos. 6, 
10 and 11 were also present at the time 
and as the family is governed by Marumak- 
katayam and not Aliyasantana law the omis- 
sion to join the 6th defendant has no signi- 
fieance. In‘ addition to this, it 1s clear that 
the arrangement made by the defendants 
Nos. 6 to 11 under Exhibit I was very little 
better—the term was twenty five years in- 
stead of thirty, but the amount (Rs. 6,000) 
was precisely the same. The difference in 
term is certainly insufficient ground for 
stamping the first bargain as imprudent. 
l& is, iu fact, only these defendants Nos. 6 
to li, who should be allowed to raise this 
objection: for the lst defendant is an outsider 
who has no ground of complaints on this 
score. 


We find no reason for holding Exhibit B 
not binding on all the members of the 
Tarwad. 


(3) 5 M. 201, 
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The next point argued for the appellants 
relates to the genuineness of Exhibit IV. 
The evidence in support of this document 
is most meagre: and, in our opinion, the. Dis- 
trict Judge has given convincing reasons for 
not accepting it as genuine, 

Lastly, it‘is urged that inasmuch as plaint 
item No. 4 was granted to the Ist defendant 
on durkhasz, it should be taken to be his 
own acquisition, and not an accession to the 
mortgaged property. Here also we agree 
with the District Judge. Admittedly pre- 
ference is given in granting newly formed 
accretions on Jarkhast to the holder of the 
adjoining land. The Ist defendant took ad- 
vantage of his mortgage to present a single 
darkhast both for the accretion adjoining 
the mortgaged land, and for the accretion ad- 
joining his own land, and his application 
was granted. In onur opinion he must be 
held to have received the ascretion to the 
mortgaged property in trust for the mort. 
gagor’s benefit. 

The appeals are dismissed with costs, 

Only two points have been argued by Mr, 
Rosario on the memorandum of eross-objec- 
tions presented by him. The first, relating 
to the deduction in the mortgage amount 
on account of land acquisition, depends on 
fresh evidence which we have declined to 
admit. The second relates to the Judge's 
disallowment of mesne profits from the date 
of plaint. We do not consider that the 
plaintiff’s offer to pay Ks. 300 in addition 
to the sum of Rs. 5,000 deposited can be 
taken asa valid tender of the amount due 
to the mortgagee, (the actual value of im. 
provements beirg found to be Rs. 1,231). 
The District Judge’s order as to mesne profits 
is correct. 

The memorandum of cross-objections is dis- 
missed with costs. 

. Appeals and Memo. of cross-objections dismissed. 


CALCUTTA HIGH COURT, 
Rea@ocar Civic APPEAL No. 388 or 1910. 
January 8, 1914. 

Present; —Mr. Justice Fletcher and 
Mr. Justice N. R. Chatterjea. 
JANAKI NATH SINGHA ROY—Putaintire 
— APPELLANT 
versus 


JAMINI KANTA SINGHA ROY— 


Dgr&NDANT— RESPONDENT. 

Specific Performance —Hindu Law—Joint family— 
Contract to grant permanent lease —Contract by members 
of joint Mitakshara family —Oertificated guardians 
executing contract on behalf of minor members — Legal 
necessity —Benefit of family — Contract that permission 
of Judge would be taken for grant of lease of minor 
member's shares —Validity of contract—Qontract, whe. ` 
ther binding upon minor members—Whether major 
members bound as far as contract relates to their shares. 

A contract for the grant of a permanent lease of 
certain immoveable properties, was entered into and 
exeouted by the major members ofa certain Mitak- 
shara joint family and by the certificated guardian 
of some of the minor members. It wasin the con- 
templation of the parties then that the shares of the 
minors would be bound by an application being made 
to the District Judge for permission authorizing their 
certificated guardians to lease out their shares. This 
contract was not entered into by the other members as 
being the karta and adult members of the family. 
A suit was brought for the specific performance of 
the contract: 


Held, (1) that, in order to enable the karta to 
transfer the properties, it was necessary that he 
should have the consent of the adult members of the 
family, and that the transfer, in so far as it would 
bind the shares of the minors, should either be for 
legal necessity or for the benefit of the family; 


(2) that the provision in the contract that the ap- 
proval of the District Judge would be obtained for 
the grant of the lease was incapable of being carried 
into effect owing to the fact that the Oourt, had no 
jurisdiction to appoint a guardian of the property of 
a minor governed by the Mitakshara S 350051 of Hindu 
Law unless itis shown that the minor has separate 
property; 

(3) that, consequently, the contract was not binding 
on the minors; 

f4) that in Bengal, until there has been a separation 
and partition, no member of a Mitakshara family has 
an interest in the property which he can transfer; 
and 


(5) that consequently the adult members could not 
be ordered to specifically perform a portion of the 
contract so far as it related to their own shares. 


Obiter dictum: —If a person knowiug that he has no 
title to certain immoveable property agrees to sell it, he 
may be held liable for special damage which the 
purchaser suffers by reason of the vendor not having 
been able to carry out the contract. 


Bain v. .Fothergill, 7 H. L. 158, 48 L. J. Ex. 
248; 31 L. T, 387; 28 W. R. 261, referred to. 
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Appeal from. the decree of the Second 
sub-Judge of Hooghly, dated April 30th, 
1910. ` l . , 


Babas Dwarkanath Chakravartt and Shoroshi 
Oharan Mittra, for the Appellant. 

Babus Surendra Chandra Sen and Narendra 
Kumar Bose, for the Respondent. 


JUDGMENT. 
FuüEgTORER, J.—This isan appeal from a 
. judgment and decree of the Subordinate 
Judge, second Court, of Hooghly, dated the 
30th April 1910, in a suit which was 
brought primarily for obtaining specific 
performance of a contract dated the 12th 
August 1905. The plaintiffs are two persons 
whose names are not necessary to consider. 
The defendants are a family of the name 
of Roy and apparently there are two branches 
in this family. One branch consists of the 
defendant No. 1 and the defendants Nos. 2 
and 3 who are minors and are purported to 
be represented by their certificated guardian 
defendant No. 1; and the other branch 
consists of the defendants Nos. 4 and 5 who 
are sut juris, the two infant defendants Nos, 
6 and 7 who are purported to be represented 
by tkeir certificated guardian and mother 
Srimati Kumudini Debi and the defendant 
No. 8; the same lady Srimati Kumudini Debi. 
Now, the contract of which specific per- 
formance is sought in this suit was a contract 
fcr a permanent lease of certsin immoveable 
‘properties, the details of which are not 
necessary to specify and the contract purports 
to have been entered into and executed by 
all the defendants and it was stipulated 
that for the permanent lease a certain pro- 
perty, a sum of money was to be paid as 
selami of which Rs. 2,000 was paid by the 
plaintiffs purchasers on the signature of the 
contract as earnest money. The third clause 
of the contract obviously shows thatit was in 
the contemplation of the parties then that the 
shares of the infants would be bound by an 
application being made to the District Judge 


for permission authorising their certificated- 


guardians to lease out their shares. This 
contract was not éntered into by the other 
defendants in the suit as being the karia and 
adult members of a Mitikshara family. The 
two thousand rupees were paid -and the 
defendants, or, the adult defendants, refused 
to complete the contract. Thereupon the 
plaintiffs brough the present suit for specific 


performance and ib waa resisted by the 
defendants. 

A great numbar of issues was settled by 
the learned Subordinate Judge—3i3 many a3 
14; bat, in the view we take of the present 
case, it is. nob necessary to go through a 
large number of those issues. The learned 
Subordinate Judge found as a fact that 
the defendants formad certain membars of a 
joint family that was governed by the 
Mitikshara School of Hindu Law. That 
finding has been accepted by the appellants 
bafora us aud the case hag bean argaed on 
that footing. Therefore, this joint family 
being governed by the Mifakshara School of 
Hindu law, iu order to enable the karta to 
transfer the property, it was necessary that 
he should have the cousent of the adult 
members of the family and the transfer, in 
so far as it would bind the shares of the 
infants, would either be for legal necessity 
or for the benefit of the family. The 
learned Subordinate Jadge found, asa fact, 
first of all, that there was no legal necessity 
and, secondly, that the contrast was not for 
the benefit of the family. The legal 
necessity that was alleged was of a very 
slight character, namely, ' that tha second 
branch of the family owed a debt of 
Rs. 1,000 to one Akshoy Sur and the benefit 
that was alleged was that the first branch of 
the family wanted to get rid of the manage- 
ment of some ‘immoveable properties aad 
thought 16 much better, apparently it is so 
suggested —that some other immovesble pro- 
perty should be taken in pine and that 
this property should be let oat in permanent 
lease. Speaking for myself, I agree with the 
learned Subordinate Judge that 
such evidence as this is wholly insufficient 
to support as against the infants either the 
case of legal necessity or the case that the 
contract was one for the benefit of the 
Mitatshara family.. Tha provision in the 
contract that the approval ofthe District 
Judge woald be obtained for the graut of the 
lease was incapable of being carried into 
effec5 owing to the fact that it is established 
that the Court has no jurisdiction to 
appoint a guardian ofthe property of an 
infant governed by the Mitkshara School 
of Hindu Law, unless it is shown that the 
infant has Separate property. That 
being s^, the contrac’ was not binding on the 
infants. 
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The second point that was argued was that 
even assuming that the infants could not be 
held bound by the contract, the Court ought 
to have granted a decree for specific per- 
formance compelling the adulí members of 
the family to specifically perform the con- 
tract so far as it related to their own 
shares. But, in Bengal it has been established 
by decisions—and it is not challenged by the 
learned Vakil for the appellants, that until 
_there has been a separation and partition, no 
member of a Mitahshara family has an interest 
in the property which he ean transfer. "That 
-being so,.of course, the adult members cannot 
be ordered to specifically perform a portion 
of the contract which they are admittedly 
incapable of performing. 

The other point is the question of 
damages. In this case,it may be (I do not 
know at present) thatthe rulein Buin v. 
Fothergill (1) does not apply. Ifa person 
knowing that he has no title to an im- 
moveable property agrees to sell it, he may 
be held liable for special damages which the 
purchaser suffers by reason of the vendor not 
having been able to carry out the contract. 
But that point was not pressed before the 
learned Subordinate Judge nor was any 
case of damages suffered by the plaintiffs 
made out. It is impossible, therefore, to go 
into the question of damages. The learned 
Subordinate Judge has ordered a refund of 
the two thousand rupees paid -as earnest 
money on the signature of the contrast. In 
my opinion, tke learned Judge came 
to &a correct : conclusion in refusing to 
decree specific performance of the contract 
and the judgment appealed from is’ correct. 
The present appeal, therefore, fails and ought 
to be dismissed with costs. 


Appeal disused: 
(1) 7 H. D. 158; 43 L. J. Ex. 243; 81 L, T. 
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ALLAHABAD HIGH COURT. 
First Aepait FROM Oapaer No. 157 or 1913. 
December 2, 1912. 

Present; —Sir Henry Richards, Kr., Chief 

Justice, and Mr. Justice Tudball. 
DALIP SINGH AND OTHERS—DEFENDANTS — 
APPELLANTS 
versus 
KUN DAN SINGH. AND Grane c PERORISEG 


— R ESPINDANTS 

Civil Procedure Code (Act V of 1908), ss. 106, 107, 
O. XLIII, r. 1 (a) —Order of Appellate Court returning 
plaint for presentation to proper Court—-Appeal— 
Suits Valuation Act (VII of 1887), s. 11—Under-valu- 
ation of suit —Parties not prejudicialiy affected—Duty 
of Appellate Court. 

An appeal lies from an order of a first Appellate 
Court returning a plaint for presentation to the 
proper Court. 


Where an Appellate Court finds that a suit has been 
under-valued and that consequently the first Court 
had no jurisdiction to try the suit, ib should at once 
consider the question whether or nob the under- 
valuation had prejudicially affected the disposal 
of the suit. If the parties have not been pre- 
judicially affected and the materials necessary for the 
decision of the suit are on the record, itis the duty 
of the Appellate Court to dispose of the appeal as if 
there had been no defect of jurisdiction in the Court 
of first instance. 


Wahidullah v. Kanhaya Lal, 25 A. 174; A. W. N. 
(1902) 222, followed. 


First appeal from an order of the Addi- 
tional District Judge of Aligarh, dated the 
24th of June 1913. 


Mr. Gobind Prashad, for the Appellants. 
Mr. D. R. Sawhny, for the Respondents. 
JUDGMENT.—This appeal arises out of 


a suit for pre-emption which was brought in 
the Court of the Mansif by the plaintiff- 
respondent. He sought possession of certain 
property the value of which he gave as 
Rs. 800, There were many defences but 
amongst other objections taken by the de- 
fendants it was urged that the real value of 
the property was Rs. 1,500 and the Munsit's 
Court had no jurisdiction to entertain the 
suit. The Munsif framed all the issues in 
the case, took evidence thereon, held that 
the value of the property was Rs,, 1,900 but 
in spite of that proceeded to decide all the 
issues and dismissed the suit. The right to 
pre-empt was based on village custom and 
he held that the custom did not exist. 

The plaintiff appealed urging that the cus- 
tom of pre-emption did exist and that the 
truo value of the property was Rs. 800. The 
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lower Appellate Court decided that the value 
of the property was Rs. 1,500. It, thereupon, 
without deciding any other point, set aside 
the decree of the first Court and directed 
the plaint to be returned to the plaintiff for- 
presentation in the proper Court. 

The defendants have come here on appeal 
from this‘order, and it is urged that the 
lower Appellate Court should have taken 
action under section 11 of the Suits Valuation 
Act and ought not to have returned the 
plaint as ib hasdone. A preliminary objec- 
tion is taken that no appeal lies to this 
Court from the order of the lower Appel- 
late Court directing the plaint to be re- 
turned. The pointis one which was con- 
sidered by a Full Bench of this Court in 
Wahidullah v. Kanhaya Lal (1). The pre- 
sent Code has made no alteration in this 
respect and in accordance with that ruling 
it is clear that an appeal does lie to this 
Court. ` That case, moreover, is in other res- 
pects parallel tothe case before us. It was there- 
in pointed ont that in circumstances such as 
those of this case, it was the duty of the lower 
Appellate Court to take action under clause 
(2) of section 11 of Act VII of 16887. 
The lower Appellate Court having come to the 
conclusion that the valuation was Rs. 1,500 
ought to have at once considered the ques- 
tion whether or not the under-valuation had 
prejudicially affected the disposal of the suit, 
(Under the circumstances of this case this 
ig not likely to have happened). If the 
lower Court had then found that the par- 
. ties had not been prejudicially affected aud 

the materials necessary for the decision of the 
suit were on the record, (as they appear to be), 
it was clearly its duty to dispose of the 
appeal as if there had been no defect of 
jurisdiction in the Court of first instance, 
We agree with and are bound by the ruling 
in the Full Bench decision mentioned above 
and asin that case, we set aside the order 
of the lower Appellate Court and remand the 
case for disposal by it, having due regard 
to the provisions of the Suits Valuation Act 
as mentioned above. The costs of this appeal 


will abide the event. 
Oase remanded. 


(1) 26 A. 174; A. W. N. (1902) 222. 
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MADRAS HIGH COURT. 
FULL BENCH, 


Saconp Crvin APPEAL No. 1973 or 1911. 
December 10, 1913. 
Present:— Sir Charles Arnold White, KT., 
Chief Justice, Mr. Justice Sankaran 
Nair and Mr. Justice Oldfield. 
PERIA AIYA AMBALAM AND ANOTHER— 
DEFENDANTS— ÁPPELLANTS 
versus 


SHUNMUGASUNDARAM AND OTHERS— 
PLAINTIFFB — RESPONDENTS. 

Adverse posssssion— Mortgagee and mortgagor—Dis- 
possession of mortgagee by third person — Mortgagor's 
title to redeem denied on date of interference—Suit for 
declaration—Limitation, when begins to run —Posses- 
sion of third person when adverse against mortgagor. 


The possession of a stranger who dispossesses u 
mortgagee in possession, would be adverso to tho 
mortgagor if the latter also were dispossessed. Mero 
dispossession of the mortgagee will not amount to 
such adverse possession, there must be, atleast, notico 
to the mortgagor that possession is held against him 


also. 


Ammu v. Ramakrishna Sastri, 2 M. 226; Chathw v. dku, 
7 M. 26, Mussad v. The Collector of Malabar, 10 M. 189, 
Ittappan v. Manavikrama, 21 M. 153; 8 M. L. J. 92, 
followed. : 


As long as the mortgagee is in possession, ho and 
all claiming under him represent the mortgagor's 
possession. If the mortgagee in possession is dispos- 
sessed, on grounds affecting only his right, as for 
instance, his right as heir to represent the original 
mortgagee or his right to possession, in spite of a 
‘third party’s lien on the property, then the dispos- 
session of the mortgagee obviously does not imperil 
or call in question, any right of the mortgagor; the 
mortgagor is not concerned or entitled to insist on 
his being immediately restored to possession; and the 


. possession taken is not adverse fo him and cannot 


cause time to run against him. 


Vithoba bin Chabu v. Gangaram, 12 B. H. C. R, 18t 
Chinto v. Janki, 18 B. 61, Tarabai v. Venkatarow, 27 
B. 48, 4 Bom. L. R. 721, followed. 


Puttappa v. Timmaji, 14 B. 176, Oheimondeley v. 
Clinton, 4 Bligh 1; 4 Eng. Rep. 721; 22 R, R. 83, contra. 

Where the mortgagor is entitled to immediate pos- 
session or the possession of the trespasser is coupled 
with & denial of the title of the mortgagor, then 
adverse possession against the mortgagee would also 
be adverse against the mortgagor. 


Ismdar Khan v. Ahmad Hussain 30 A. 119; A. W. N. 
(1908) 28; 6 A. L. J. 85; 3 M. L. T. 125, refecred to. 


Where the owner of the property in possession is 
dispossessed, the trespassers possession is adverse 
to him from its inception, as, to his knowledge, the 
property is held against his will. 

But if his mortgagee, who has been placed in pos- 


session by him, is followed by another person, there 
igno presumption of law that such possession was 


taken wibhout any right. 
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Second appeal against the decree of the 
District Court of Ramnad at Madura, in 
Appeal Suit No. 123 of 1911, preferred 
against that of the Temporary Subordinate 
Judge of Ramnad, in Original Sait No. 70 
of 1910. 


Mr. O. V. Ananiakrishna  Avyor, for the 
Appellants. 


Mr. S, Muthiah | Mudaliar, for the 
Respondents. 
ORDER OF REFERENCE TOA FULL 


BENOH. 


Sapasiva AYAR, J.— The defendants Nos. 2 


ana 3 (appellants) trespassed into the 
bouse mentioned in the plaint in 1898 and 
dispcssessed the usufructuary mortgagee of 
the house, the equity of redemption vesting 
in the plaintiff and the mortgage term 
expiring only in 1917. This sait for 
declaration of the plaintiffila title to the 
house was brought in 1909 on the allegation 
that defendants Nos. 2 and 3 denied the 


plaintiff's title to the equity of redemption, - 


when the plaintifi remonstrated with them 
for eorstructing ddditional buildings upon the 
lands in 1908. Oneof the questions for de- 
cision is whether this declaratory suit is 
barred by limitation. 

The plaintiff bases his cause of action in 
1908 when the defendants Nos. 2 and 3 denied 


his title and when he remonstrated with them, ` 


and he contends that he has six years from 
1908 to bring his suit for declaration. 

The defendants Nos. 2 and 3 contend that 
they have been in adverse possession of the 


house from 1598 to the plaintiff's knowledge, ' 


that they have been denying the plaintiff's 
titlefrom 1898 and setting up title in them- 
selves, and hence this declaratory suit, brought 
more than six years after 1898 and more 
than three years after the plaintifi attained 
majority, is barred. 

That the period of limitation fora declara. 
tory suit is six years uuder Article 120 of the 
Limitation Act (the period being calculated 
from the date when the right to sae ac- 
crues) is now settled, unless the case comes 
under the classes of suits praying for the 
special declarations provided for in Articles 
92. 93, 118, 119, 125 and 129 (that is, suits 
‘for deelaratious in respect of forgeries of 
documents, adoptions, alienations by-Hindu 
widows and maintenance, eto). 

Now, doclaratory suits might be of very 
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various kinds and the question when the 
right to sue acecraes in respect of a particular 
class of declaratory suits ssems to be a ques- 
tion of great difficulty in many cases. Sec- 
tion 42 of the Specific Relief Act provides in 
general terms that any person entitled to 
any legal character or to any right to property 
may institute a suit against any person deny- 
ing or interested to deny his title to such 
character or right and tbe Court may, in 
ats discretion, make the needed declaration 
that he is so entitled. Now, if a suit can be 
instituted not only against the person denying 
but even against one merely interested to deny, 
when does the right to sue accrue for a suit 
brought against & person who is merely in- 
terested to deny? Is it as soon as the defend- 
ant becomes interested to deny or the plaint- 
iff apprehends that he may actually deny? 
And if the cause of action arises only when 
the denial occars, should that denial be by 
a formal act or can an oral denial made to a 
third person or a denial made in writing 
and not communicated to anybody give rise to 
& cause of action and will the plaiutiff be barred 
after six years from such denial? Can the 
defendant ba allowed to say that he wrote a 
denial in his closet and put it in a box with- 
out communicating if to anybody and that 
six years from that date is the period for 
bringing the declaratory suit? Further, does 
each separate denial give rise to a separate 
causa of action? On these questions, the case- 
law has not been very consistent: In Ohukkun 
Lal Roy v. Lolit Mohan Roy (1) it was held 
that a suit for declaration of title to im-, 
moveable‘property is not barred so long as 
plaintiff's right to’ such property is a subsist- 


; ing right and that the right to bring a de. 


claratory suit is a continuing right so long as 
the right to the property itself is subsisting. 
But this dictum of the Caleatta High 
Court kas been dissented from in Rajah of 
Ventutagiri v. Isakapalli Suoblah (2). Even 
in the latter ease, there is no definite 

indication as to when the right to sue accrues - 
insuch cases. In that ease, there was an sab- 
tachment of property by a Magistrate under 
section 146 of the Criminal Procedure Code 
in consequence of the disputes raised by the 
defendant. The learned Judges say: — Right 
to sue certainly acerued-on the date of the 
attachment, whichis rightly given as the 


(1) 20 C. 906. 
(2) 26 M. 410 at p. 410. 
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date of the cause of action." At least some 
. days before the Magistrate attached the 
property, the defendant must have begun 
his denial of the plaintiff's title, and . how 
could the date of the attachment and not 
the date ofthe original denial be rightly 
given as the date of the cause of action? In 
Ottapurakkal Thazhate Soopt v.  Oherichil 
Pallikkal Uppathumma (3), it was held 
that “the right of junior members ofa Tarwad 
to suefor a declaration that an alienation 
by the karnavan is not binding on the Torwad, 
accrues the moment the document is complet- 
ed and not when the plaintiff obtains 
knowledge of the alienation,” Now, the 
alienation was evidently made by a registered 
deed, -In that case, the learned Judges held 
that “the knowledge or ignorance of the 
plaintiffs of the fact of the alienation having been 
. made does not seem to be material on the ques- 
tion of the accrual of thecause of action for the 
declaratory suit.” In Dattatraya Gopal v. Rama- 
chandra Vishnu (4) it was held that though 
the defendants had denied the plaintiffs’ title in 
1888 before the Survey Officer in a proceeding 
to which the piaintiffs were not parties, the 
.cause of action for plaintiffs’ suit for declara. 
iion, filed in 1896, did not accrue in 1888, 
but in year 1892 when the defendants 
opposed the petition put in by the 
plaintiffs to the Survey Officer to review his 
order of 1588 passed ex parte. At pages 537 
and §38, the -learned Judges make some 
observations which lead one to think that 
they were of opinion that time must be 
counted only from the date when the plaintiffs 
had notice of the entries in the Survey 
Officer’s register of 1888 and that the conduct 
and denial of the plaintiff’s title must 
somehow affect the plaintiffs before the right 
to sue.accrues, in Akbar Khan v. Turaban (5) 
the defendant, in derogation of the plaintiffs’ 
title, had the defendant’s own name entered 
in the revenue papers in respect of the pro- 
perty in suit in 1895, In 1903, the plaintiff 
attempted to havethe entry corrected and 
the defendant resisted the plaintiff. The 
learned Judges held that there was only one 
cause of action which arose in 1835, and that 
the suit, brought within two years of 1903, 
was Ber They refer to & previous unre- 


(8> 5 Ind. Cas, 698; 33 M. 31. 

(4) 24 B. 533. 

(5) 1 Ind. Cas, 567; 31 A. 9; 6 A. D. J. 687; A. W. 
N. (1908) 252; 4 M, L. T. 444. 
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ported decision of the Allahabad High Court 


which seems to have taken a different view 
and try to distinguish it. That unreported 
decision is set out at page 10(of 31 A.) in the 
notes at the bottom of that page(and is report- 
ed as 1 Ind, Cas. 556). With the greatest 
respect, I think that that case so reported 
in the foot-note cannot be distinguished as 
was distinguished in the principal case. The 
learned Judges who decided the case reported 
in the foot-note say: "The Courts below reckon- 
ed asthe starting poiot the order of the 
Settlement Officer referred to above. No 
doubt, the plaintiffs might, upon this order 
being made, have instituted a suit fora de- 
claratory decree, but,in our opinion,they were 
not bound todoso. The defendant might have 
taken no steps to enforce any right under the 
order of the 5th May 1892, bat when he did 
80, plaintiffs, ia our opinion, got a fresh c1use 
of action for asking for a declaratory deeree.” 
Thus, the learned Jadges in the foot-note 
case seem to have held that one cause of 
action accrued when the denial of title took 
place and afresh cause of action when the 
defendant tried to enforca any order made 
in consequence of such denialof title. In 
Mamabi v. Acharath Parakat Malzg 1 (6),where 
Article 120 was applied to a sait for pre-emp- 
tion by an oltidar under the Customary Law 
of Malabar, it was held that the right to sue 
to enforce the plaintiff's right to pre-emption 
accrued only when he had knowledge of the 
sale of the land by the mortgagor toa third 
person. lam inclined to think that, where 
the right to sue for the declaration of title to 
immoveable property accrues by reason of 
a mere denial of title behind the plaintiff's 

back by the defendant, whether the denial is 


. made orally or by writing or by au act bsfore 


a public officer, the plaintiff's right to sue 
could not be held to accrue till ihe gets 
knowledge of such denial Of. course, it 
might be argued that the denial might have 
taken place several years ago and the 
plaintiff cannot be allowed to bring a deolara- 
tory suit several years afterwards simply 
because his knowledge of such denial dated 
only within six years before suit. Bat this 
danger is very.easily avoided by the Court 
using its very wide discretion to refuse 
in such circumstanaes, as the 
granting of declaratory relief is always in the 


(6) 17 Ind. Cas. 337; 23 M, L. J. 607; 12. M, L, T 
585; (1912) M, W, N, 1217. 
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discretion of the'Courts (see section 42 of the 
Specife Relief Act). 

Coming to the facts of the present casa, 
taking the denial of the plaintiff's title 
by the defendants Nos. 2 aud 3 as the 
“date of the cause of action or- as the date 
of a cause of action, the finding of the 
lower Courts is that the definite denial by 
the defendants took place in 1908 when the 
defendants made additions to the building 
aud, when remonstrated with by the plaint- 
ifs, denied the plaintiff's title. But the 
contesting defendants argued that, when they 
got in possession ia 1898, they must be 
presumed to have got into such possession 
adversely to the plaintiffs. Possession is, no 
doubt, prima facie notices to all the world of 
the right under which possession is taken. 
But is possession taken by a trespasser of 
a house adverse not only against the 
usufructuary mortgages of the house but 
also against the mortgagor, though the 
mortgagor might not, be entitled to claim 
possession at .once? In other words, the 
question is whethera trespasser’s dispossession 
of the usufruetuary mortgages of a house is 
adverse possession against the mortgagor 
barring also the latter’s title tothe equity 
of redemption. On this question, there 
seems to bea conflict of opinion between two 
recent desisions of two different Benches of 
this Court, both cases being reported in the 
21st Volume of the Madras Law Journal. 
In Ramaswamt Ohetit v. Ponna Padayacht 
(7), Abdur Rahim and Ayling, JJ., held 
that “the existence of a mortgage the 
time of the commencement of adverse 
possession of the mortgaged property cannot 
prevent the person in possession from as- 
quiring ownership of the land both as 
against the mortgagor and mortgagea— 
unless it be the case that the adverse posses- 
sion was intended to be limited to the mort- 
gagor’s interest only.” In that case the 
mortgage was a simple mortgage and the 
mortgagor continued in possession till the 
trespasser evicted him. In the case reported 
as Parthasarathi Natkan v. Lakshmana 
Naikan (8) it was held that the interest in 
the immoveable property which was affected 


. 897; (1911) 1 M, W. 
J. 467; (1911) 1 M. W. 


(7) 9 Ind. Cas. 28 
N. 209; 36 M. 87; 9 M. 
(8) 9 Ind. Cas, 791; 21 


;21 M. L. 
L.T.2 
21 M 
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by adverse possession was "that interest and 
that interest only, which the person who was 
entitled to immediate possession at the time 
theadverse possession began had at that 
time" and that possession adverse to the 
mortgagor was not adverse to asimple mort- 
gagee. In this case, Parthasarihz Natkan 
v. Lakshmana Naikan (8), the learned Judges 
considered the earlier case of Ramaswami 
Ohetti v. Poona Padayachi (7), but declined 
to follow the said earlier case. The case of - 
Ramaswami Ohett v. Ponna Padayachi (7) 
has been reported in 36 Madras 97. If, in the 
present case, the principle of the ruling in 
Ramaswami Ohett? v. Poona Padayachi (7), 
be followed, the denial of the plaintiff's title 
must be held to date from :1898 and the 
present suit for declaration is barred. If, 
however, the latter case is followed, the 
possession of 1898 will ba adverse only to the 
mortgagee and such possession will not 
necessarily constitute the denial of the mort- 
gagor’s (plaintiff's) title and the suit will not 
be barred. The cases in Ramasawamz Ohetii 
v. Poona Padayachi (7) and Parthasarathi 
Naitan v. Lakshmana Nattan (8) were cases 
in which ib was contended that the simple 
mortgagee’s rights were barred by the fact 
that the mortgagor (who had been in 
possession until he was dispossessed by-the 
trespasser) had lost his rights by adverse 
possession. The present is the converse 
case; here, the usufructuary mortgagee has 
been dispossessed by the trespasser and the 
mortgagor who had given up possession to 
the mortgagee ia sought to be barred. Bat I 
think the principles to be applied are the 
same. Isa mortgagor who has transferred 
possession to a usufrnetuary mortgagae for 
twenty years entitled to bring a suit for pos- 
session against the trespasser who has ejected 
the mortgagee within those twenty years? 
If he is not, it seems to me to be hard on the 
mortgagor to treat the trespasser’s possession: 
as adverse against himself also. Having. 
regard to the conflict of views between the 
cases of Hamaswamt Ohetit | v. Ponna 
Padayachi (7) and Parthasarathi Natkan v. 
Lakshmana Natkan (8), we deem it advis- 
able torefer the following question for the 
decision of a Full Bench:— 


Where a trespasser dispossesses a mortgagor 
in possession (the mortgage being simple) 
or a mortgages in possession (where the 
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mortgage is usufractuary), is such posses- 
sion of the trespasser adverse against the 
simple mortgagee in the one case or against 
the mortgagor who is not entitled to pos- 
session in the other case? 

My learned brother, notwithstanding the 
ease Of Rajah of Venkatagiri v. Isikapalld 
Subbiah (2) feels some doubt on the ques- 
tion, whether the cause of action for a de- 
claration of title does nob arise afresh on 
. each denial of title (s> long as the title of the 
plaintiff subsists), as was held in Chuktun Lil 
Roy v. Lilit Mohan Roy (1) bearing in this 
respect some analogy to a sait for the resti- 
tution of conjugal rights which used to be 
governed by Article 35, Limitatioa Acs, XV 
of 1877 (this Articl has been omitted from 
the Limitation Act of 1908). We, therefore, 
' refer this other question also to the Fall 
Bench, namely, 

Whether a fresh cause of action for a guit 
for declaration of title arises from each dis- 
tinct denial of the plaintiff's title so long as 
the title itself is not lost, or whether there 
cannot arise any new canes of action based 
on new denials of title after the firat denial, 

Tyabil, J.—I agree. 

This second appeal coming on for hearing 
before the Fall Bench on Friday, the 24th 
day of October 1913, upon perusing the 
grounds of appeal, the judgments and decrees 
of the lower Appellate Oourt and the Court 
of first Instance and the material papers in 
the suit and the said Order of Reference to 
the Full Bench and upon hearing the argu- 
ments of the Counsel, the case having stood 
over for consideration till this day, the Court 
expressed the following < 


OPINiON OF THE FULL BENCH. 


SANKARAN Nae, J.— The first question that 
is referred to us is "where a trespasser 
dispossesses a mortgagor in possession (the 
mortgage being simple) or a mortgagee in 
possession (where the mortgage is 
usufruotuary), is such possession of the tres- 
passer adverse against the simple mortgagee 
in the one case or against the mortgagor 
who is not entitled to possession in the 
, other case?” 

The facts which gave rise to this 
reference are these: the plaintiff mortgaged 
his house with . possession for a term 
which would expire in 1917. The mort- 
gageo was dispossessed: by the defendants in 
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1898. In 1908 they made certain additions 
to the building, and when the plaintiff 
remonstrated with them they denied the 
plaintiff’s title to the eqaity of redemption. 
The plaintiff brings this suit for a declara- 
tion of his title within six years from 1903. 
The defendants’ plea is that limitation for the 
suit must be calculated from 1893, when they 
took possession of the property from the 
mortgagee, 

On behalf of the plaintiff it may be argued 
that, as a mortgagor is not entitled to the 
possession of hia property until he redeems 
his mortgage, the possession of a trespasser 
who dispossesses a mortgagee cannot be 
adverse to him; and, in any event, as the 
mortgage in the case before us is for a term 
which haa not expired, he could not redeem 
and recover possession from the trespasser; 
and limitation cannot run against him when 
there is no remedy open to him to recover 
possession of his property. Mr. Anantakrishna 
Aiyar contends that a mortgagor may sue 
io recover possession to be delivered to 
the mortgagee and, therefore, limitation 
runs against the mortgagor when a 
trespasser takes possession of the property 
from the mortgagee claiming the property 
himself, 

The question when limitation begins to 
run against the mortgagor when the usufrue- 
tuary mortgagee is deprived of the possession 
of the property mortgaged has come often 
before this Court. The earliest decision is 
reported of Ammu v. Ramakrishna Sastri (9). 
In that case, while the representatives of the 
mortgagees were in possession of the property 
there was an inquiry by an officer of the Qov- 
ernment, who held that the mortgaged proper- 
ty belonged to the Government, and it was 
thereupon granted to them by the Government 
under separate paíías, The mortgagor was 
a party to that inquiry. The District Judge, 
following a Bombay decision (Vithoba bin 
Ohabu v. Gangaram(10)], held that there could 
be no trespass on the title of the mortgagor 
solong as he had only an equitable interest. 
This decision was reversed in appeal, the 
learned Judges holding that, though there 
might be casesin which the estate of the 
mortgagee alone was the subject of trespass 
and the title by prescription might, therefore, 


(9) 2 M. 226, | 
(10) 12 B. H. C. R, 180, 
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be acquired to the estate of the mortgagee 
leaving the estate of the mortgagor 
unaffected, yet there were other. cases in 
which the rights and interests of both the 
mortgagor and the mortgagee might be 
invaded and possession held adversely to 
them both. And in such cases, where the 
mortgagor may have made over possession 
to the mortgagee, if the interest of the 
mortgagor is invaded, although he has no} 
actual possession of the land, his remedy is 
to. bring agsait for the recovery of the 
interest from which he has been ousted, and 
he cannot bring & suit for redemption 
against the wrong-doer within the time 
allotted for suits for redemption. It will be 
noticed that iu this case a representative of 
the mortgagee himself was allowed to claim 
title by prescription. A fortiori, therefore, a 
stranger iù adverse possession of the equity 


of redemption would bə entitled to claim . 


such a title. 

In Ohaihu v. Aku (11), it was pointed out 
that the right to redeem was only a right of 
action and, therefore, though a person 
received the rents and profits from the 
mortgagee, claiming to bs the owner of the 
eguity of redemption, the right ofthe true 
owner was not barred unless the claimant 
had had actual possession of the property 
itself for twelve years. 

In Mussad v. The Oollector of Malabar (12), 
the Court held that the action of the 
Government in merely declaring the lands to 
be Government property and conferring a 
title upon the representative of the 
mortgages could not affect the mortgagor’s 
title unless the latter was shown to have 
been aware of these proceedings, and the 
decision of Ammu v. Ramakrishan Sastra 
(9). «as distinguished on the ground that 
in that case there was s formal inquiry to 
which the mortgagor was a party. In 
Iitappan v. Manavikrama (13), Mr. Justice 
Subramania Aiyar was apparently prepared 
to go further and to hold that, as the 
mortgagor having once put the mortgagee in 
possession had no right to the possession of 
“the property himself until the mortgage was 
paid off, limitation would not commence to 
ran against him in favour of a trespasser till 


(11) 7 M. 26. 
(12) 10 M. 189. 
(13) 21 M, 158; 8 M. L. J. 92. 
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redemption; but he stated that ia the case 

before him, even if the view adopted in 
Ammu v. Ramakrishna Sasiri (9) be correct, 
the possession of the person taking the 
property from the mortgagee would not be 
adverse until the mortgagor had notice of 
it, That was also the opinion of Shephard, J. 

According to these Madras cases, therefore, 
where a stranger dispossesses a mortgagee in 
possession, whether adverse possession will 
run against the mortgagor or not depends 
upon the fact whether there was dispos- 
session of the mortgagor also, Mere dis- 
possession of the mortgagee will not amount 
to such adverse possession; there must be at 
least notice fo the mortgagor that possession 
is held against him also. 

The decisions of the other High Courts 
also are substantially to the same effect. 
The decision of Vithoba bin Ohabu v. 
Gangaram (10), which holds that there can 
be no adverse possession of an equity of 
redemption, has been already referred to. It 
is dissented from by the learned Judges in 
Ammu v. Ramakrishna Sastri (9). In a 
later case, Puttappa v. Timmaji (14), Sargent, 
O. J., and Candy, J., following the English 
case of Cholmondeley v. Olinton (15), held 
that the possession of a trespasser may be ad- 
verse to the mortgagor. In Ohinto v. Janki 
(16), the same question was fally discussed, 
and Mr. Justice Fulton stated the law in the 
following terms: “I think that although the 
possession of & trespasser may, undoubtedly, 
he adverse to the mortgagor, the burden of 
proviug when it becama so rests on the 
former. Prima facie, by his act of possession 
he merely ousts the mortgagee who is entitl- 
ed to hold the property." Referring to 
the plea of the trespasser in that case that 
he had many years before got his name 
entered in the Government records as owner 
and had since then purported to hold 
directly under the Government, he pointed 
out that there was ro finding as to when the 
plaintiff's name was removed from the 
survey records and whether the plaintiff 
had any notice of it, and that it was for the 
defendant to show when he asserted that he 
was the: owner of the property and not the 
mortgagee; and he referred to the lower 


(14) 14 B. 176. > i 

(15) 4 Blig. 1 at p. 105; 4 Eng. Rep. 721 ab p. 757; 
22 R. R. 83. 

(16) 18 B, 51 at p. 54. 
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Court the issue when the trespasser's posses: 
sion became adverse to the plaintiff. Telaug, J. 
was strongly inslinaal tò hold that the 
mortgagor had no right to recover possession 
of the property so long as the mortgage 
moncy was not paid off; but he agreed with 


Mr. Justice Fulton in remitting the issue to . 


the lower Court for trial. The question - was 
again discussed in a more 
Tarubat v. Venkatrao (17), where Batty, J., 
laid down the law correctly in the following 
words: “No donbt, as long as the mort- 


gagee is in possession, he ‘and all olaiming 


under him represent the mortgagor’s posses- : 


sion. If the mortgagee in possession 18 
dispossessed on grounds affecting only his 
‘right, as for instance, his right as heir to 
represent the original mortgages, or his right, 
as in Paramanandas Jiwandas v. Jamna Bat 
(18), to possession in spite of a third party's 
lien on the property, then the dispossession of 
ihe mortgagee obviously dces not imperil 
or call in question any right of the mort- 
gagor, and the mortgagor is not concerned or 
entitled to insist on being immediately 
restored to possessior; and the possession 
taken is not adverse to him and cannot cause 
time to run against him. To give the 
mortgagor a right to insist on immediate 
possession, there must be .an unequivocal 
ouster preventing tbe possession of the 


mortgagor from continuing altogether by - 


leaving no room for donbt that the person 
taking possession does not profess to represent 
the mortgagor, but to hold in spite of him. 
“In such a case, the mortgagor is as effectually 
and unmistakeably -displaced as if there had 
been no mortgage at all. When an ouster 
takes place in that manner ‘the mortgagor 
knows that no one isin possession who can 
represent or continue his possession, or who 
is entitled preferentially to possession, and, 
therefore, he becomes entitled (and it is 
necessary and his duty, if he does not want 
his right to be barred) to claim possession 
immediately." 

There was only one Állahabad case cited — 
Ismdar Khan v. Ahmad Hussain (19), where 
also the same principle is laid down, that 
prima facie the possession of the trespasser is 


(17) 27 B. 48 at p. 68; 4 Bom. L. B. 721, 

(18) 10-B. 49. 

(19) 30 A. 119; A. W.N. (1908) 25; 5 A.L.J. 
85; 3 M. L. T. 125, 
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not full proren possession but was 
possession of limited nature whieh would 
have the effect ordinarily of extinguishing 
the limited interest of the mortgagee and 
vesting that in the defendan!; but there may 
be cases where the adverse possession against 
the mortgagee would also be adverse posses- 
sion against the mortgagor, as, for example, 
where the mortgagor is entitled to immediate 
possession or where the possession of the 
trespasser is coupled with a denial of the 
title of the mortgagor. 

These cases establish that an equity of 
redemption may be lost by adverse possession; 
but for that purpose it is not sufficient for a 
trespasser, who has onsted a mortgagee, to 
prove that possession is held on an exclusive 
title, without also showing that i6 was 
acquired and retained with an assertion of an 


adverse title to the knowledge of the mort- 


gagor. These decisions were apparently not 
cited before the learned Judges who made 
the reference. They are in accordauce with 
the Haglish Law also. Thatan equity of 
redemption may be barred, has been fiually 
decided in Ragland. In the leading cases of 
Oholmondeley v. Clinton (15), Lord Chancellor 
Eldon said: "I say, without entangling myself 
with the difficulties about seisin aud intru- 
sion, I am of opinion, that the adverse 
possession of an equity of redemption for 
twenty years is a barto any other person 
claiming that equity of redemption; and it 
is an adverse possession which produces the 
same effect as those things you call abate- 
ment, intrusion and disseisin which belong 
to legal estates, Itis an adverse possession 
which has the same effect, and, for the peace 
of families, and for the peace of the world, 
I think ought to have the same effec!; and, 
therefore, without going through more of the 
caser, | submit it to your Lordships, as my 
humble opinion upon this grave and import- 
ant queation, that this bill cannot be main- 
tained.” The owner of the equity of redemp- 
tion had fall notice of the claim of the 
tres passer. Z 


These decisions also seem to be consistent 
with prinviple. When the owner of the 
property in possessionis dispossessed, the 
treapasser’s possession is clearly adverse to 
him from its inception; as to his knowledge, 
the property is held against his will, and he 
must assert his right within twelve years of 
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his dispossession. But if his mortgagee, 
who has been placed in possession by him, is 
followed, by another person there is no pre- 
sumption in law that such possession was taken 
without any right. He may be an assignee of 
the mortgagee, or one who purchases the 
mortgage asa mortgage; or he may be an 
adverse claimant to the mortgage right; 
where more than one inference may be drawn, 
that inference should not be drawn 
which imputes a wrongful act to a person. 
The defendant has, therefore, to show that he 
took possession of this property as absolute 
property in contradistinction to mortgage 
property. Nor is this sufficient; as his 
possession may be consistent with the mort- 


gagor's title, the mortgagor must obviously 


have notice that he is holding it as absolute 
property in denialof any right in him. 
Otherwise no laches can be imputed to him 
and the possession cannot be said to be 
adverse, 

It is argned that, as the mortgagor is not 
entitled to sue the trespasser for possession, 
possession can never be adverse. A mortgae 
gor, no doubt, must be entitled te protect 
himself against the loss of his- property by 
adverse possession, In the judgment of 
Ammu v. Ramakrishna Sastri (9), it is 
stated that ke may sue for the recovery of 
his interest. This apparently proceeds on 
the ground that by mortgage a person 
transfers only an interest and not the legal 
estate as in English Law. In Tarabai v. 
Venkatrao (17), Mr. Justice Batty says he 
could sue for  possessicn. This” proceeds 
probably on fhe ground that the mortgagor 
is bound to secure pussession to the mortgagee. 
Mr. Avantakrisbnea Aliyar contends that a 
mortgagor may, by impleading the mortgagee, 
obtain a decree for the surrender of the 
property to the latter. Suits by persons 
interested for delivery of properties to a 
trustee of an endowment, by janior members 
of Tarwads for delivery of properties impro- 
perly alienated to  karnavans, are analogous 
instances. The question what the proper 
remedy is, does not, however, arise on this 
reference, i 

The reply to the reference, is that possession 
may be adverse; but whether ib is so or not 
in any case, will depend upon the facts of 
each case. On the facts stated in the order 
of reference, possession of the trespasser was 
not adverse from 1898 to 1908 but i5 
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became adverse in 1908. The ‘question 
whether the possession of a {trespasser who 
dispossesses a morigagor in possession is 
adverse against a simple mortgagee does not | 
arise in the case and we express no opinion 
with regard to i£. 

As the cause of action in this case arose 
only in 1908, the second question, whether a 
fresh cause of action arises from each distinct 
denial of the plaintiff’s title, also does not 
arise in the case and we express no opinion 
with regard to if. 

WurrTE, C. J.—I agree. 

OLDFIELD, J.—I conour. 

Reference answered. 


ALLAHABAD HIGH COURT. 
Letters Patent Arrear No, 15 or 1913. 
November 28, 1913. 

Present: — Sir Henry Richards, Kr., 
Chief Justice, and Justice Sir P.C. Banerji, Kr. 
UMRAO SINGH AND OTHERS —DEFENDANTS 
— ÁPPELLANTS 
versus 
RAMJI DAS AND orggR3—PrAINTIFF3— 


RESPONDENTS. 

Possessory title— Plaintiff in possession dispossessed 
by defendant having no tiile —Suit for possession. 

A purchased a house together with its site from 
one B who had no title to the site but was owner of 
the materials of the house. 

A remained in possession for some time. Subse- 
quently, he was dispossessed by C who had no title 
either to the house or tho site: 

Held, that A was entitled to recover possession on 
the strength of his possessory title. 


Letters Patent Appeal from the following 
judgment of Mr. Justice Chamier. 

JUDGMENT.-— The finding on the issue. 
remitted by Mr. Justice Piggott is that the 
plaintiffs have no right to occupy the house or 
Site thereof. 

In the view which I take of this 
case it was unnecessary to remit that issue 
and the finding on that i issue does not dispose 
of the case. 

The facts are that the plaintiff in 
November, 1891, purchased a house and site 
then in the occupation of one Bahadur. They 
held possession for some years though the 
Judge has been unable to ascertain the precise 
period. They were then dispossessed by 2d 
defendants who are trespassers. 

This suit was brought on March the 11th, 
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1910, the plaintiffs relying on their purchase 
and subsequent possession and alleging that 
the defendants bad taken the premises from 
them on a lease which they subsequently 
repudiated. 

The defendants admitted the purchase of 
the “premises by the plaintiffs aud they 
pleaded that they had been in adverse posses- 
sion for more than twenty years aud that the 
plaintiffs shortly after their purchase had 
removed the materials of the house and 
abandoned the site. . 

The first Court found that the defendants 
had not proved adverse possession for twelye 
years and it gave the plaintiffs a decree. 
On appeal the District Judge dismissed the 
suit on the ground that Bahadur had not 
: been entitled to thesiteand all that the 
plaintiffs had acqnired by their purchase 
was a right tothe materials of the house. 

The defendants have admittedly no title 
whatever either to the site or the house. 
The plaintiffs were, itis found, in possession 
for some time and having regard ‘to the 
nature of the property, that possession must 
be deemed to have continued until it is 
proved to have been interrupted. It is not 


' now contended that the defendants have - 


acquired title by adverse’ possession. 

ln these circumstances it seems to me that 
the plaintiffs are entitled to recover on the 
strength of their possessory title. Walz 
Ahmad Khan v. Ajudhta Kundu (1). 

1 was referred to the case’of Lachman v. 
Shambhu Narain (2), but that does not 
conflict with the previous decision of Wali 
Ahmad Khan v. Ajudhia Kundu (1) and in 
that case the defendants were persons entitled 
to the property. : 

I allow this appeal, set aside the decree of 
the Court below and restore the decree of 
.the frst Court with costs here and in the 
lower Court. ! 

Mr. Durga Charan Banerji, for the Appel- 
lant. 

Mr. A. Hatdar, for the Respondents. 

JUDGMENT.—Having regard to 
circumstances of this case 
pleadings, we cannot say that it was wrong 
to grant to the plaintiff a decree for possession 
of the property in suit, We, therefore, 
dismiss the appeal with costs. 


Appeal dismissed. 
(1) 18 A. 587; A. W. N, (1891) 196. - 
(2) 7 Ind. Oas. 495; 7 A. L, J. 1078; 88 A. 174. 
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CALCUTTA HIGH COURT. 
Seconp Civin Appeat No. 2921 or 1911, 
November 26, 1913. 
Present:—Mr. Justice Fletcher and 
Mr. Justice N. R. Chatterjea, 
SATYA KRIPAL BANNERJEE— 
DEFENDANT— ÀÁPPELLANT 
versus 


SATYA BHUPAL BANNERJEE— 


PLAINTIFF — RESPONDENT. 

Receiver—Several Receivers in respect of several por- 
tions of same property—One Receiver bringing suit 
against another without permission of Cowrt— Qontempt 
of Court —Dismissal of suit, whether proper. 

In & partition suit, the Court appointed each of 
three brothers, who were parties to the suit, as Re- 
ceiver of a portion of the property, and each was 
given full power to bring and defend suits, One of 
the Receivers brought a suit against another without 
the permission of the Court: 

Held, that there was not such a grave and serious 
contempt of Court by the plaintiff here that the 
Court is bound to say that the suit must fail. 

Proceedings cannot be brought against a Recsiver 
without the consent of the Court, 

Inasmuch as the possession by a Receiver is the 
possession of the Court the institution of a suit so as 
to interfere with the possession of the Court without 
the leave of the Court is a contempt. 

Ifa party is guilty of contempt of Court, the 
Receiver should immediately bring it to the notice of 
the Court. 

To leave the matter unchallenged until the suit 
comes on for hearing and then to say thatthe suit 
be dismissed, is not proper. 

Pramatha Nath Ganguly v. Khetra Nath Banerjee, 32 
U, 270; 9 C. W. N. 247, referred to. 


Appeal from the decree of the District 
Judge of Hooghly, dated August 14th, 1911, 
affirming that of the Second Sub-Judge 
of that District, dated October 11th, 1909. 


Dr. Dwarkı Nath Miira and Babu Bijoy 
Kumar Bhatiacharya, for the Appellant, 


Babus Jogendra Nath Mukherjee and 
Harendra Krisnna Mukherjee, for the Respond- 
ent, 


‘ JUDGMENT, j 


FLETOHER, J.—The only point raised in 
this appeal is whether of the two parties in 
this case both of whom appear to have been 
appointed Receivers of portions of the 
estate, one can maintain a suit and the other 
defend the suit brought against him by the 
former. These two gentlemen, the plaintiff 
and the defendant No, 2, are brothers and 
they seem to be quarrelling over their 
father's estate with another brother. 
Apparently, there was a partition suit and, 
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on the 2nd June 1909, the Court by an order 
which obviously must have been a consent 
order appointed each of the three brothers 
Receiver of a portion of the property and in 
the words of the order each of the brothers 
was given full powers under section 503 of 
old Code of Civil Procedure. That section 
conferred upon the Receiver all such powers 
as to bringing and defending suits and for 
the realisation, management, protection, 
preservation and improvement of the pro- 
perty and the collection of the rents and 
profits thereof as ‘the owner himself had or 
such of those powers as the Court thought 
fit. The Court gave full powers and, there- 
fore, each of the Receivers as regards the 
lands of which he was appointed the Receiver, 
had the power of bringing and defending suits. 
It would be impossible to construe otherwise 
ihe words of the authority given by the 
order appointing the Receiver than that 
each of the Receivers had powers to bring 
and defend suits, Therefore, obviously,’ the 
plaintiff had the power to institute the 
present enit and defendant had also the 
power to defend it. The only question 
is whether there was such a grave and 
serious contempt of Court by the plaintiff 
in suing the Receiver of another portion of the 
estate that the Court is bound to say that 
the suit must fail and ought to be dismissed. 
I am not clear that the argument put 
forward by the learned Vakil for the appel- 
lant ‘is right, that when this point as to the 
suit having been instituted against an officer 
‘of the Court without the leave.of the Court 
is a defence to be used at the trial to have 
the suit dismissed, that must of necessity 
make the plaintiffs suit fail It is much 
more likely that the statement which was 
read to us by the learned Vakil from some 
‘text-book about the state that prevailed in 
the old Courts of Equity is what represents 
the practice to-day. It is quite true that 
proceedings cannot be brought againsi a 
Receiver without the consent of the Court, 
The Receiver is an officer of the Court 
and the possession by him is the possession 
of the Court and to briog a suit so as to 
interfere with the possession of the Court 
without the leave of the Court is a contempt 
of Court. That has been established by 
a large number of authorities. Bab if a 
party is guilty cf contempt of Court, the 
proper way for the Receiver to act is 
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to bring it immediately to the notice of the 
Court and the Oourt will deal with the party 
so guilty of the contempt of Court and take 
proper steps; and, no doubt, in a proper 
case, if would grant a party leave to proceed 
with the suit against the Receiver. Where 
leave is allowed to a person who happens 
to occupy the position of a Receiver by an 
order which is obviously a consent order, 
to keep the matter unchallenged until the 
suit comes on for hearing and then say that 
the snit must be dismissed is not a proper way. 
The only point on which there is any difficulty 
in the plaintiff's way is the case of Pramatha 
Nath Ganguly v. Khetra Nath Banerjee (1), 
decided by Mr. Justice Bodilly. Whether that 
case does not too broadly state the proposition 
of law that is laid down in the judgment, | do 
not wish to express any opinion, I rather wish 
to guard myself against either approving 
or dis-approving it. It is.quite sufficient 
to say that the order appointing the Receiver 
clearly authorised the Receiver to bring 
suits to recover the rent of the property 
of which he was appointed the Reosiver. 
That being so, it seems to me that the present 
appeal fails and must be dismissed with 


' costs, 


N. CHATTERJEA, J.— I agree. 
Appeal dismisset. 
(1) 32 C. 270; 9 O. W. N. 247. 


ALLAHABAD HIGH COURT. 
SECOND Civin, APPEAH No. 179 or 1912. 
; December 6, 1913. 
Present: — Mr. Justice Tudball. . 
MADHO —PzAINTIFF— ÁPPELLANFE 


vOTSUS 
BHAGIA AND ANOTHER — DEFRNDAN18— 
RESPONDENTS. 


Trust-~Constructive—Gift to Hindu widow. 

The revenue of a village fell into arrears. The 
village was sold and was purchased by Govern- 
The Government came into possession of 
the village and allowed the old proprietors to gul- 
tivate certain areas as tenants on payment of rent. 
The names of the old proprietors, however, continued 
inthe khewat. One of the old proprietors was A, 
whose name was also recorded in the khewat. While 
the Government was in possession of the village, 4 
died. The name of B, who claimed to be his widow, 
was recorded in the khewat in his place. Subsequent- 
ly, Government gave back the village to the persons 
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whose names were recorded in the khewat. B also 
became recipient of the Government gift to the extent 
of the share recorded in her name in the khewat: 

Held, that B must be held to have taken the pro- 
perty in her own right and not as heir of Á nor in 
trust for any lawful heir of A. 


Second appeal from the decision of the 
District Judge of Banda, dated 26th Janu- 
ary 1912. 


The Hon’ble Dr. Tej Bahadur Sapru, for the 
Appellant. 
Mr. P. L. Banerji, for the Respondents. 


JUDGMENT.—On the issue remitted by 
the order of my learned predecessor on the 
28th of November 1912, the Court below has 
found that Musammct Bhagia was not the 
lawfal wife of the deceased Hannu. The 
facts of the case, as set forth in that 
order, require a slight amplification. The 
revenue of the property in question fell in 
arrears. The village was attached and the pro- 
prietary rights put up to sale and purchased by 
the Government. The Government remained 
in possession of the village up to the last 
Settlement as owner. A close examination 
of the documentary evidence on the record 
shows that the old proprietors were allowed 
by the Government -to cultivate certain 
areas of land in the village on payment 
of rent. The khewai was stil maintained, 
and as the old proprietors died, the names 


of their heirs or those whom the 
Government deemed to be their heirs 
were brought on the khewet. In the 


course of the management of the village 
the Government gave leases to some 
of the old proprietors in order b» see whe- 
ther they could be trusted to manage the 
village. Ib was while the village was in 
possession of Government that Hanna died. 
He was cultivating land as a tenant from 
the Government. Musammat Bhagia claimed 
to be his widow and the present plaintiff- 
appellant, Madho, claimed that he was the 
next heir. There was a mutation case and 
in the result the name of Musammat Bhagia 
was entered apparently both in the khasra 
ag tenant and iu the khewat as the heir 
of Hannu. Finally, the Government made 
up its mind to give back the village to 
the old proprietors. In its order it is 
clearly and distinctly stated that there was 
to be no inquiry as to the title of the 
old proprietors. The village was to bs 
restored to the old proprietors "ds represented 
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by the khewatdars,” t. e., I take it to be as re- 
presented by those persons whose names wera 
on the khewut. The property, it must be remem- 
bered, was clearly the property of the Govern- 
ment. Moreover, it was not given back to be 
held in the same shares as before. The 
Government said that the land in the 
possession of cach  khewatdar must be 
deemed to represent that khewatdar’s 
share, and that in lands held by tenants, 
each khewatdar would have his share in 
the profits in proportion to the area of 
land held by him atthe time of the gift 
as & cultivator. It is thus clear that the 
Government was not restoring the property 
to khewatdars in the same proportion as 
was held before the attachment of the 
village. A settlement was made in regard 
tothe property whichis now in sait with 
Musammat Bhagia, and she became the recipi- 
ent of the gifé made by the Government. Ib 
is urged on behalf of the appellant that 
she must be held to have taken that pro. 
perty in trust for the lawfal heirs of 
Hannu. It had to be admitted that Hannu 
was not the owner of the property now in suit 
at the time of his death, aud that, therefore, 
Madho could not inherit it as the heir of 
Hannu. It is urged that a constructive 
trust arose because it was the intention of 
the Government to give the property to the 
lawful heir of Hannu. As far as one can 
judge fromthe language of the Government 
in its order, there was no intention what- 
soever to inquire into the right and title 
of any person. Bat it was the intention 
of the Government to give the property 
to those persons whose names were on the 
khewat at the time. Over and above this it 
is “quite clear that there is ma question of 
a trast whatsoever. Musammat Bhagia did 
not stand to Madho in any fiduciary or semi- 
fiduciary position. In fact from the death 
of Hannu they haye been fighting each 
other and in no sense can one be said to 
have stood to the other in a fiduciary pori- 
tion. If the Government had given the land 
to Musammat Bhagia on trust, and if a provision 
of the trust had failed, then Musammat 
Bhagia might be said to have held the property 
in trust not for Madho but for the Govern. 
ment, A construstive trust might have arisen 
in favour of Madho if Musrmmat Bhagia 
had stood in any fiduciary position as regards 
him. But thatis not the case, He is not 


620 


INDIAN OASES. 


[1914 


ARDUL RAHIM CHOWDHURY U. SEORETARY OF STATE. 


a minorin her charge. Their interests were 
adverse to each other. In my opinion the 
appellant has failed to establish any title to 
the property in suit, and his suit was right- 
ly dismissed by the Court below. The result 
is, that the appeal fails and is dismissed with 
costs including fees on the higher scale. 
Appeal dismissed. 





CALCUTTA HIGH COURT. 
Seconp Civin Arrear No. 654 cr 1910. 
January 5, 1914. 
Present:—Justice Sir Harry Stephen, Kr., and 
Mr. Justice Mullick. 

ABDUL RAHIM CHOWDHURY 
AND OTHERS — PLAINTiFF3— ÁPPELLANTS 
versus 
THe SECRETARY or STATE rog INDIA 


ın COUNOIL — DEFEN DANT— RESPONDENT. 
Regulation VII of 1822—Enhancement of rent 
—Consent of tenant—Damages, claim for, whether certi- 
-ficate can issue in respect of — Certificate —Public De- 
mands Recovery Act I (B. C.) of 1895, s. 1 —Refund—- 
Amalgamation of agricultural and non-agricultural 

holdings without consent of tenant, if can be effected. 


Rents cannot be enhanced in a Settlement made. 


under Regulation VII of 1822 without the express con- 
sent of the tenant. 

Ishur Chandra Sarkar v. Troylokya Nath Singha, 19 
Ind. Cas. 675; 17 O. W. N. 865, relied upon. 

A claim for damages does not come within the 
purview of section 7 of Act I (B. C.) of 1895, and, 
therefore, a certificate cannot issue in respect of 
it. : : . 

But where the tenant had notice of the in- 
creased demand made by the Settlement Officer, and 
was liable to a suit for reasonable damages for the 
use and occupation of certain non-agricultural lands, 
and ib was found that the rate assessed by 
the Settlement Officer was fair and equitable, being 
only half the market rate, and this sum was realised 
by a certificate: 

Held, that as the tenant would be liable to pay 
damages at this rate, he was not entitled to a refund 
of the money. 

Two holdings, one of agriculbural and the other of 
non-agricultural lands, cannot bo amalgamated with- 
out the consent of the tenant. 


Appeal from the decree of the First Sub- 
Judge of Sbahabad, dated September 13th, 
1909, modifying that of the Second Mansif of 
Buxar, dated February 25th, 1907. 

Babus Shorasht Oharan Mitra and Ohandra 
Gethar Prosad Singh, for the Appellants. 

Babu Ram Oharan Mitra, Senior Govern: 
ment Pleader, for the Respondent, 


JUDGMENT.—The plaintiff was in 
occupation under Government of two hold- 
ings, the first measuring 1 bigha 3 kottas 6 d. 
with a rental of Rs. 5.13.6 aud the 
second 16 bigkas 18 kottas 6 d. with a 
rental of Rs. 99.9 per bigha,. In 1902 the 
lands were surveyed and settled under Regula- 
tion VIT of 1822 and as a result of that Settle- 
ment the two holdings were amalgamated into 
one and assessed with a consolidated rental 
of Rs. 258. On the 10th November 1904, a 
certificate under Act I (B. ©.) of 1895, was 
issued against the plaintiff in respect of the 
arrears of rent due at the enhanced rate for 
the years 1903.04 and 1904.05. In execa- 
tion of this certificate a sum of Hs. 431.5.9 
was realizad from the plaintiff, and in the 
present suit the plaintiff prays for a refund of 
this amount, together with Rs. 19-6-9 interest. 
He. also asks for a declaration that the 
certificate was null and void, that the two 
holdings cannot be amalgamated and that the 
rental cannot be enbancad. The Muusif, 
who tried the suit in the first instance, decreed 
it. On appeal the Subordinate Judge dis- 
missed the suit on the ground of special 
limitation. On second appeal to the High 
Court it was held that special limitation did 
not apply aud the suit was remanded to the 
Subordinate Judge for hearing on the merits. 
The Subordinate Judge has now gone into 
the merits of the case and modified the 
decree of the Court of the first instance. 
By this modified decree the plaintiff obtains 
a declaration that- the two holdings’ cannot 
be amalgamated without his consent, but 


-his other prayers have been disallowed. 
- Against this the plaintiff now appeals. 


The Subordinate Judge has come to a 
clear finding that the holding measuring 16 
bighas 18 kottas 6 d. is non-agricultural, 
Therefore, the Bengal Tenancy Act does not 
apply to this portion. With regard to the 
holding which originally measured 1 bigha 3 
koitas 6 d. he finds that 16 now measures 
1 bight l4 kottas 17i d. and all that the 
Settlement Officar has done is to assess the 
rent on the increased area at the old rate of 
Rs.5 per bigha. It is admitted that this 
holding is agricultural and that the Bengal 
Tenancy Act applies; and the Subordinate 
Judge finds that the tenant is liable to pay in- 
creased rent for increased area and thatthe rent 
has not been enhanced in contravention of the 
Rent Law. In regard to the non-agricultural 
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portion the Subordinate Judge finds that 
although there has in fact been an enhanoe- 
ment of the rate of rent from Rs. 99-9 to 
Rs. 256-4, this enhancement is fair and 
equitable. 


It has been stroogly urged by the learned 
Government Pleader on behalf of the Secre- 
tary of State that Regulation VII of 1822 
authorises the Settlement Officer to enhance 
rates of rent but after a careful examination 
of his argument we are unable to accept his 
view. Wethink further that we are bound 
by the decision of this Court in Zshur Chandra 
Sarkar v. Troylohya Nath Singha (1), where 
it was expressly held that rents could not be 
enhanced in a Settlement made under 
Regulation VII of 1822, without the express 
consent of the tenant. But, although we 
disagree with the view of the law put by the 
learned Government Pleader, we are unable 
to accept the contention of the appellant that 
there has, in respect of the agricultural por- 
tion, been enhancement in contravention of 
the Rent Law. Neither before the certificate 
officer nor at any stage in the present suit 
has the plaintiff shown that in respect of the 
agricultural holding he was not liable to pay 
the enhanced rent for increased area; on the 
contrary, the Subordinate Judge finds that he 
is so liable. This being so, the demand for a 
rent of Rs. 8-12 was perfectly legal and the 
certificate was rightly issued in respect of it. 

With regard to the non-agricultural portion 
it is found by the Subordinate Judge that the 
rate of rent has been enhanced to Rs. 25 
per bagna, but that, inasmuch as, the market- 
rate is Rs. 50 per bigha, the assessment is 
fair and equitable. Now in the absence of 
contract, an enhanced rental at this rate 
could obviously not be claimed, It is true 
that the tenant is liable for damages. But 
a claim for damages does not come within 
the purview of section 7, Act I (B. C.) of 
1895 and, therefore, a certificate could not 
issue in respect of it. But, although the 
certificate was bad, we think that the Subor- 
dinate Judge was right in disallowing the 
plaintiffs prayer for a refund. lt being 
admitted that the tenant had notice of the 
inereased demand made by the Settlement 
Officer, he was liable to a suit for reasonable 
damages, for the use and occupation of the 


(1) 19 Ind. Cas, 675; 17 C. W. N. 866. 
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land. The Subordinate Judge finde 
that the rate of Rs. %5 per bigha 
assessed by the Settlement Officer is fair and 
equitable, being balf the market-rate. The 
tenant would, therefore, be liable to pay 
damages at this rate, and is not entitled 
to a refund. The Subordinate Judge was 
also right in declaring that the agricultural 
and non-agricultural lands could not be 
amalgamated without the consent of the 
tenant. The result is, that we dismiss the 


appeal with costs. 
Appeal dismissed. 


MADRAS HIGH COURT. 
First Cryin Appear No. 53 or 1905. 
l December 5, 1913. 

Present:—-Sir Arnold White Kr., Chief Justice, 
and Mr. Justice Tyabji. 
RAMASAWMI NAIK AND OTHERS— 
APPELLANTS— DEFENDANTS 
versus 
RAMANADHAN ORHRETTY (pecaasep) 


AND OTHERS— PLAINTIFFS— RESPONDENTS. 

Evidence Act (I of 1872), ss. 82 (2), 84, 73—Entries 
made in account book in usual course of business— 
Relevancy——Corroboration necessary under section 34 
but not necessary under section 32 (2), when witness : 
cannot be found —Docwments not otherwise admissible 
may be admissible to institute comparison —Cowrt itself 
may make comparison from admitted signatures —Eampert 
not necessary to testify on outh—Failure to advance full 
amount— Interest not at contract rale. 

Entries made in books of account, keptin the usual 
course of business, are relevant and admissible in 
evidence under section 34 of the Evidence Act, only 
when there is other evidence to corroborate the 
entries. - 

Where the person who made the entries cannot be 
found, the entries are admissible in evidence under 
section 32 (2) of the Evidence Act even though they 
are nob corroborated, 

Rampyara Bai v. Balaji Shridhar, 28 B. 204; 6 Boi. 
L. R. 50, referred to. 

Documents nob admissible in evidenee otherwise, 
but the signatures on which are admittedly the exo- 
cutants’, become relevant under section 73 of the Evi. 
dence Act even for the sole purpose of ascertaining, 
by comparison of handwriting, the gennineness of 
signatures on disputed documents. 

In such cases, the Court itself may institute the 
comparison: and draw the inference without the 
aid of an expert, swearing to the results of the com. 
parison. 

Cobbet v. Ktlminister, 4 F. and F. 400; Reg. vi 
Harvey, 11 Cox C, C. 546, referred to, 
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Where a contract of loan is for a consolidated 
sum of money. to be paid from time to time, and the 
lender refuses to advance a very small balance re- 
maining due to the borrower on the contract, the 
lender puts au end to the contract by his conduct, 
and cannot claim interest at the contract rate. 


Appeal against the decree of the Subor- 
dinate Judge of Madura West, in Original 
Suit No. 10 of 1903. 


Mr. K. Sriniwasa Atyangar, for the Appel- 
lant. i 


Mr. S. Srinivasa Aipangar (with him Mr. 
0. V. Ananthakrishna Áiyar), for the Re- 
spondents, 

JUDGMENT.. 

Wars, ©. J.—This is an appeal froma 
decree in a suiton a bond executed by the 
defendants’ mother in favour of the plaint- 
if. The date of the bond is4th February 
1897. The bond recites that the defendants 
have borrowed from the plaintiff for stamp 
for the valuation of a suit Hs. 1,500, and 
that the sum which the defendants received 
‘on the date ofthe bond in the shape ofa 
hundi drawn on the plaintiffs’ firm for other 
miscellaneous expenses is Rs. 3,500, the 
total being Rs. 5,000. 

Fhe case of the defendants is that under 
this bond they had, in fact, received not 
more than asum of Rs. 1,500. This sum 
of Rs. 1.500 is made up of Rs. 1,250 which 
they admit having received on February 
18th 1897, and of Rs. 250 in respect of 
their liability on promissory-notes given 
prior to the execution of the bond. The 
plaintifi’s case is that he advanced Rs. 1,500 
on the date of the bond, that he advanced a 
further sum of Rs. 1,250 on the L2th Feb. 
ruary and that he made a series of further 
adyan ces in small sums, which amounted in 
the aggregate to a sum of Rs. 4,856 4 9. 

The evidence on behalt of the plaintiff 
with reference to the alleged advance of 
Rs. 1,500 on the date of the bond is that of 
the plaintiff himself, He says:— Re. 1,500 


in cash was given to the defendants’ mother : 


on. the date of the bond. A hund for 
Rs. 3,500 was given to her then.” He says 
that he gave it directly to her. His state- 
ment of the payment of Hs. 1,500 to the 
mother was not ‘crogs-examined to, and the 
mother was not called. In that state of 
things, 1 hold that the payment of Rs. 1,500 
was proved, 
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As regards the Rs. 1,250 ‘which the 
plaintiff alleges was paid on the 18th February, 
the evidence is that of plaintiff's 1st witness 
who was a man in the plaintiff's employ. 
He says that this Rs. 1,250 was paid to 
Pachai Ammal (the mother) by a man 
named Meenakshi Sundaram who was at 
that time the plaintiff's manager. There 
was some cross-examination with regard to 
this evidence, but the mother, as I have 
stated, was not called. That being so, I 
think I must hold that the payment of 
Rs. 1,250 was also proved. 

As regards the other amounts claimed by 
there are no particulars 
attached to the plaint, but weare told that 
the particulars are to be found in accounts 
which the plaintiff says were kept by 
Meenakshi Sundaram. This man is no longer 
in the plaintifi’s employ and the question 
we have to consider is whether there is 
sufficient evidence to warrant usin upholding : 
the decree of the learned Judge with 


reference to the alleged advances other than - 


the sums of Rs. 1,500 and Rs. 1,250 to which 
I have referred. 

Meenakshi Sundaram was not called as a 
witness. A man who had been in the service 
of the plaintiff was called, and he proved 
that the entries in the ledger account 
(Exhibit D) were in the handwriting of 
Meenakshi Sundaram. There is, [ think, no 
evidence that the day book, Exhibit OC, or 
at any rate, the entries inthe day book on 
which the plaintiff relies, were in the hand- 
writing of Meenakshi Sundaram. The form 
of the ledger account indicates that ib was 
kept in the ordinary course of .business. 

The learned Subordinate Judge in con- 
nection with these accounts refers to sections 
94 and 32 of the Evidence Act. Under scc- 
tion 34, entries made in & book of account 
regularly kept in the course of business gre 
relevant, but they are not sufficient evidence 
to charge any person with liability. So far 
assection Z4 is concerned, there must be 
something more than the mere eniries, 
although the entries appear in a book 
regularly kept in the ordinary course of 
business. Section 32 provides that written 
or verbal statements made by a person who 
is dead or who cannot be found are relevant 
facts in certain cases. Amongst these cases 


' enumerated is the case, "when the statement 


was made by such person in the ordinary 


t 
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sourse of business, and in particular when. 


it consists of any entry or memorandum 
made by him in books-kept in the ordinary 
course of business, or in the discharge of 
professional duty." 


As regards section 32, the evidence is 


relevant if the conditions of the section are - 


ratisfied. The plaintif says that these 
written statements of Meenakshi Sundaram 
to be found in an account, kept in the 
ordinary course of business, are relevant, 
because MeenakshiSundaram cannot be found. 
First, we have to satisfy ourselves, ia there 
evidence on which we can hold that Meen- 
akshi Sundaram cannot be found. It must 
be admitted that the evidence is not strong. 
Ihe plaintiff's 4th witness, the accountant 
to whom I have referred, in answer to a 
question by the Court, said: — [I do not know 
the whereabouts of Meenakshi Sundaram.” 
Itis pointed out by the Jearned Vakil for 
the appellants that the plaintiff who is the 
man’s late master and who would be likely 
to know the whereabouts of Meéenaksbi 
‘Sundaram was not asked anything about 
at. We have also in evidence two or three 
applications for the sammoning of Meena- 
kshi Sundaram as a witness in which his 
name is mentioned. The summonses, how- 
ever, are not before us. There is no question 
that he was not called as a witness. That 
is the evidence, and although I feel some 
donb} about it, I think we are warranted in 
holding for the purpose of section 32 that 
there is evidence that this particular man 
cannot be found. 


Certain evidence is relied on as corroborat- 
ing the evidence farnished by the account, 
and it is contended that this evidence, taken 
with the account is sufficient for the purpose 
of section 34, to obarge the defendants 
with liability. We have heard a good deal 
about Exhibit H which is anid to corroborate 
one entry of Ra. 336.0 to be found in 
Exhibit D. Exhibit H is a letter which 
purports to be signed by the defendants’ 
mother to Meenakshi Sundaram in which she 
directs him to pay her a sum of Rs, 33..- This 
document was, apparently, put in evidence, 
not when the defendant was in the witness- box 
who could speak to the handwriting of 
Pachai Ammal, bat when the argumenta 
were completed. There is an erdorsement 
on the back of the document that the defend. 
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ant's Vakil, in the absence of his client, 
was not prepared to admit the signature, 
However, the learned Subordinate Judge 
who had the document before him points out 
that this particular document was produced 
along with certain other documents and he 
sags that, on comparing her admitted signa- 
tures on other document with the signature 
in this document, he finds that the latter 
document wae, iu fact, signed by Pachai 
Ammal, the defendants’ mother. 


In the circumstances, the question is, is 
this admissible under section 73 of the 


. Evidence Act? T am of opinion that it is. 


The English Law which is, to a certain 
extent, adopted in section 73 is thus laid 
down in Taylor on Evidence, paragraph 1870: 
"It seems clear, first that any writings, the 
genuineness of which is proved to the 
satisfaction, not of the Jury but of the 
Judge, may be used for the purposes of 
comparison although they may not ba 
admissible in evidence for any other purpose 
in the course; and next, that the comparison . 
may be made either by witnesses acquainted 


with the handwriting or by witnesses skilled 


in deciphering handwriting, or without the 
intervention of any witnesses at all, by the 
Jury themselves, or in the evant of there 
being no Jury, by the Court.” Here the 
learned Judge compared the disputed signa- 
ture with undisputed signature and came to 
the conclasion that the signature which the 
Vakil was unable to admit was, in fact, the 
genuine sigaature of Pachai Ammal, the 
defendants’ mother. There is, therefore, . 
corroboration of one of the items in the 
ledger (Exhibit D). We have also an 
admission by the mother which is spoken 
to by the plaintiff. Hə said with reference 
to the acoount: “There are entries in 
those accounts regarding the sums paid by 
him to Pachai Ammal. On baing asked by 
me subsequently, she also admitted the 
receipt of those sams.” That is the evidenca 
on which the plaintiff relies for the purpose of 
establishing that tha various sam3 mantioned 


iu the account were, in facb, advancal. 


The strong points on behalf of the defeud- 
anta are, frst, that none of these alleged 
advances were endorssd upon the huni, 
Pxhibit B, as required by the hundi itself, 
and secondly, a letter which was written by 
the plaintiff on llth October 1897 t> 
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Pachai Ammal in which he declines to 
make any further advances, and in which 
he says:— Enough with the loss to me of 
Rs. 1,500 that i had paid to you. I cannot 
give you further sums of money". However, 
the conclusion I have come to, on the whole, 
is that, as there is relevant evidence suffi- 
cient to enable us to say that we can support 
the conclusion at which the learned 
Subordinate Judge arrived, namely, that 
the plaintiff has made out that the sums 
which he says were advanced on the bond 
were, in fact, advanced by him. 

So much for the appeal. Then there is the 
memorandum of objections. The learned 
Judge gives the plaintiff a decree for 
Rs. 4,856-4-9 the amount claimed, with 
interest at 4% per cent. per mensem on the 
sums paid from the date of payment up to 
lith October 1897. The llth October 1897 
is the date on which the plaintiff wrote his 
letter saying that he was not prepared to 
make any further advance, and it was con- 
. tended in support of the learned Judge's 
view that the plaintiff was .not entitled to 
interest after the llth October, that the 
plaintiff must be taken to have broken his 
contract to pay Rs. 5,000 on llth October 
1897 and that being so, he became disentitled 
to claim avy interest after that date. It 
is quite clear that Rs. 4,856-4.9 which was 
owing by the defendants to the plaintiff on 
lith October 1897 was not paid. It is also 
clear that the sum in respect of which the 
plaintiff gave the notice that he did not 
intend to fulfil his contract on the llth 
October 1997 comes in round figures to only 
Rs. 150. However, we have come to the 
conclusion that we are not bonnd to give the 
plaintiff interest at the contract rate after 
llth October 1897. I think that the letter 
of the llth October 1897 (Hxhibit III) 
may be taken to be an intimation by the 
plaintiff that be intends to put an end to the 
contract. {think that we can support the 
learned Judge’s finding that he was not 
entitled to contract rate. But, I think, he is 
entitled to interest for the money which was 


owing on the 11th October 1897 and has not. 


been paid uptonow. We fix the rate of 
interest for the time since the date of the 
letter, Exhibit III, at six per cent. The result 
wil be that the appeal is dismissed with 
costs, and the memorandum of objections is 
- allowed to the extent indicated, We make 
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‘no order as to the costs of the memorandum 


of objections. 
On behalf of the plaintiff, Mr. Anantha- 
krishna Aiyar undertakes that he will not 


execute the decree against, the defendants 


personally. 

Traps, J.—I agree. 

With reference to the items for Rs. 1,500 
and Rs. 1,250, I have nothing to add, but I 
should like to say a few words as regards 
the other items and as regards the suffi- 
ciency of the evidence for supporting the 
plaintiffs claim relating to those other 
items. 

That evidence consists in the main of 
the accounts produced. The first question _ 
with reference to the accounts is whether 
they are admissible in evidence. In order 
that they should be admissible under 
section 320f the Hvidence Act, the person 
who wrote the accounts should be either 
dead, orone whocannot be found, or who 
has become incapable of giving evidence 
or whose attendance cannot be procured 
without an amount of delay or. expense 
which, under the circumstances of the case, 
appears to the Court unreasonable, Ib is 
clear that the learned Judge had the pro- 
visions of section 92 in mind; he refers to it 
in his judgment and he himself put the 
question to one of the witnesses whether the 
writer of the accouuts, Meenakshi Sundaram, 
could be found. The answer was that he 
eould not. Neither the learned Judge nor 
the defendants questioned any other wibness 
on the point. In addition, we have the fact 
that Meenakshi Sundaram's name appears in 
five of the lists of witnesses, and ib is stated 
to us that, it appears from the endorse- 
ment on the summonses that on each of 
these five occasions, efforts were made to 
serve the summons or the witness, aud that 
these efforts were fruitless. It seems to 
me, therefore, that the Judge was warranted 
in holding that Meenakshi Sundaram could 
not be found and that, therefore, the first , 
preliminary requirement of section 82 was 
satisfied. 

It is true that there is no definite finding 
as regards the accounts having been kept in 
the regular course of business; but Í agree 
that, looking into the nature of the accounts 
produced and considering the fact that no 
objection was taken to the admissibility of 
the accounts on the strength of their not 
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having been kept in the regular course of 
business, it is too late for the appellants 
now to take that objection. Had the 
objection been taken prior to the accounts 
having been admitted in evidence, the plaint- 
iffs would have had the opportunity of 
proving that the accounts were kept in the 
regular course of business. Without going 
the length of implying that the same 
reasoning sboald always apply, it seems to 
me proper in the circumstances of this oase 
to assume that the plaintiffs were permitted 
to tender the accounts in the Court on the 
assumption that they were kept in the 
regular e»urse of business, and that the fact 
that they were so kept was admitted by the 
defendants, so as to make it unnecessary 
for the plaintiffs to prove it affirmatively. 


If the accounts were admissible under 
section 32, it was argued before us on 
behalf of the respondents that section 34 
did not apply. On the other hand, the 
learned Pleader for the appellants contended 
that section 34 is the specific provision of 
the law relating to the weight to be given 

to accounts, and section 32 must be read 
` together with section 34 when the question 
arises not only as regards the relevancy and 
admissibility of accounts, but also as to the 
weight and the probative force .of accounts 
admitted in evidence. No authority was 
cited to us on the point by either side 
during arguments bubat a late stage our 
attention was called to Rampyara Bai v. 
Balaji Shridhar (|), in which it was held 
that if the aecounts are relevant under 
section 32 (2) they do not require in Jaw any 
such corroboration as becomes necessary in 
the case of accounts relevant only under 
section 34, 


We have not had the benefit of hearing 


the learned. Pleaders on that decision and I, 
therefore, do: nob wish to express either 
assent to or dissent from the proposition laid 
down in it. Bat, in the circumstances of the 
present casa and sitting in a Court which 
has appellate jarisdicsion as to facis no less 
than as to law, I have no hesitation in saying 
that, in my opinion, there would be no suffi- 
cient evidence for charging the defendants 
with liability if the evidence consisted of 
the accounts alone uneorroborated by other 


(1) 28 B. 204; 6 Bom. L. R. 60, 
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circumstances, showing that the payments 
which the accounts mention were actually 
made. For these accounts are written by a 
person in the employment of the plaintiffs 
who had admittedly to be prosecuted for 
dishonest dealings and who according to the 
suggestion on behalf of the plaintiffs them- 
selves is keeping out of the way because of 
his dishonest dealings. It would indeed be 
strange if the accounts which would not be 
sufficient evidence for charging another 
with liability areto be given additional 
probative force by the fact that the person 
who wrote them is dishonest and cannot be 
found. - 

The corroboration on which the respond- 
ents rely consists, in the first instance, of 
a document (Exhibit H) purporting to be 
written by the defendants’ mother Pachai 
Ammal who, it is admitted, was representing 
the defendants and negotiating with the 
plaintiffs for the loan which is the subject- 
matter of this suit and carrying on the 
litigation which it was the object of the loan 
to finance. It was argued before us that 
Exhibit H was not proved. The signature 
on Exhibit H was not admilted by the 
learned Vakil for the defendants in the 
lower Court: there.is an endorsement on it 
to that effect: but there were other admitted 
signatures on documents which were before 
the Court, and the learned Judge, by a 
comparison of these signatures with the 
signature on! Exhibit H, held that Exhibit 
document signed by 
Pachai Ammal who purported to sign if. 
This was done evidently under section 73 of 
the Evidence Act and the question, thereforo, 
arises whether the Judge rightly considered 
that the document could ba proved by a 
comparison made by himself of the disputed 
handwriting with the handwriting that was 
admitted to be genuine. 

The second paragraph of section 73 per- 
mits the Court itself to compare words or 
figures of the disputed and of the undispat- . 
ed documents. It is true that the first 
paragraph of section 73 is not equally clear. 
But the law in England seems to be that the 
Court or the Jury may itself compare the 
two writings, and that on a comparison so 
made it may be held that the document is 
or ia not satisfactorily proved, notwithstand- 
ing that no expert witness is called to 
compare the two writings and tọ depose on 
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oath to the result of the comparison. This 
was held in Cobbet v. Kilminster (2), 
though in Reg. v. Harvey (3) 
Mr. Justice Blackburn pointed out the 
caution with which this provision of the law 
should be given effect to and in the case 
before him he expressly prevented the Jury 
from comparing the disputed and undisputed 
documents. These decisions make it clear, 
however, that the question whether or not 
a document is genuine may be determined 
by the Judge himself making such a com- 
parison of the document as is referred to in 
section 73 of the Evidence Act, and ib is in 
his discretion to avail himself of the power 
to do so. I am not prepared to say that 
the learned Judge was wrong, in the circum- 
stances of this ease, in coming to the conclu- 
sion that Exhibit H was genuine. Amongst 
these circumstances I include the fact that 
Exhibit H had been produced and deposited 
in Court by the plaintiffs more than a year 
prior to the occasion when it was addcced in 
evidence, that Pachai Ammal was not called 
by the defendants, that beyond a bare denial 
of the genuineness of that document, the de- 
fendants did not take any steps ta show that 
' it was not genuino, Had the document been 
suddenly produced in Court so as.to leave no 
opportunity to the defendants to deal with its 
genuineness, and bo as to cast suspicion on 
the doeument and had the learned Judge then, 
on à mere comparison of the handwriting, 
come to the conclusion that the document 
was genuine without giving due weight to 
the other circumstances throwing - suspicion 
on its genuineness, then I might have felt 
bound, sitting in an Appellate Court, to re-con- 
sider the question of its gennineness with 
greater stringency thanis now necessary. 
But in the circumstances of this case, it seems 
to me that we ought to proceed on the basis 
that the document was rightly allowed to be 
adduced in evidence and rightly considered to 
have been proved to be genuine. 


Exhibit H, therefore, corroborates the ac- 
counts in regard to one particular item, The 
item, in itself, is small, but considering that 
the case for the defendants was that no 
money was paid subsequently to the two 
items io which I have referred at the begin- 
ning of this judgment and considering the 


(2) 4 F. and F, 490. 
(3) 11 Cox C. C, 546. 
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terms in which Exhibit H is couched, it 
seems to me that it furnishes a certain, 

though a slight amount of corroboration of the 

rest of the accounts. To that must be added the 

fact that the plaintiff alleged that the whole 

account had been shown to Pachai Ammal and 

that Pachai Ammaladmitted that it was correct 

and that the sams shown therein as due were 

actually due. The plaintiff was not cross- 

exumined on this slatement. The learned 
Judge asked. him certain questions with re- 

ference to these allegations, and the plaintiif 

mentioned the name of a person who was 

present as a witness on the occasion when 

Pachai Ammal admitted the correctness of 
the account, though that person was not 

called as a witness on behalf of the plaintiffs, 

It seems, therefore, to me that there is just 

sufficient evidence to show that the case of , 
the plaintiffs does not-rest hardly on the 

accounts proved under section 32, and the 

plaintiffs’ case, therefore, technically satisfies 

the requirements of secticn 34. Onthe other 

hand, there is no evidence of the defendants 

disproving any of the particulars referred to 

by the plaintiffs in their accounts. .Many of 

them could certainly have been disproved if 

they had been incorrect, and disproved, it 

seems to me, conclusively and without much 

difficulty. Taking all these matters into ac- 

count it seems to me that we should not be 

justified in interfering with the finding of the 

learned Judge that, as a matter of fact, 

Rs. 4,856 4-9 were advanced by the plaintiffs 

in accordance with the items iu the accounts. 

Another reason why it seems to me that the 

deoision of the learned Judge should not be 

interfered with is the fact to which 1 have 

had oceasion to refer that the learned Judge ` 
himself put questions to the plaintiffs’ wit-: 
nesses and was anxious to get at the truth 

of the plaintiffs’ case, and it was after 

making these efforts that he cama to the 

conclusion that the ‘plaintiff had proved his 

Case. 

Coming to the question of {he memoran- 
dum of objections, I agree that technically 
the plaintiff was guilty of breaking the agree- 
ment evidenced by Exhibit A, so that it seems 
to me that we cannot say thatthe plaintiff 
is entitled, as a.matter of right, to claim 
interest given to him under Hxhibit A. I 
say that, because onthe llth October 1897 
the plaintiff wrote to the defendants’ mother 
saying that he wouid advance no further 
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moneys. At that time, under the bond 
Exhibit A, the whole amount of Rs. 5,000 
had not been advanced, but a sum of about 
Rs. 150 was still due. The plaintiff was, 
therefore, technically in the wrong in refus- 
ing to advance that sum on lith October 
1897. . Under the Interest Act XXVIII of 
1855, where there is an agreement to pay 
interest, the Court may grant it at a rate not 
exceeding the rate agreed upon: the fact that 
the plaintiff had not acted in strict con- 
firmity with his part of the agreement is one 
reason why I think weought not to award 
interest at the rate agreed upon. To that 
I must add the fact that the plaintiffs are 
 Suing seven years aftertha time when they 
could have sued for the payment of this 
amount and according to their claim in the 
plaint they became entitled to a sum several 
times’ in excess of the sum originally ad- 
vanced wiz, Rs. 20,136. Taking all the gir- 
cumstances into consideration, ib seems to 
me, that the most equitable order to pass 
would be to permit the plaintiffs to receive 
interest at the rate of six per cent. for the 
whole period following llth October 1897. 
J, therefore, agree in the order proposed by 
the learned Chief Justice. 
Appeal dismissed. 
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Hindu Law--Joint family —Sale by manager for 
benefit of family, whether binding on other members. 

A sale by the manager of a joint Hindu family of 
the family property for the benefit of the family is 
binding on him as well as on all the other members. 

Hanoomanpersaud Pandey v. Mumraj Kunwari, 6 M. 
I. A. 398 at p. 412; 18 W. R. 81; 19 Eng. Rep. 147; Maha 
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Mr. Haribans Sahar, for the Appellants. 

Dr. Satish Ohandra Banerji, for the Re- 
spondents. 

JUDGMENT.—The suit which haa given 
rise to this appeal was brought by the 
plaintiffs-appellants for a declaration that a 
sale.deed executed by their brother, Gopal 
Das, in favour of the first defendant, Mehin 
Lal, on the 4th of Jannary 1910, was null 
and void ard not binding on them. They 
allege that the property comprised in the sale 
belonged to the joint family of which tbey, 
Gopal Das, their father, Hoti Lal, and their 
grandfather, Parbu Lal, were members, 
and that Gopal Das had no authority to sell 
it without the concurrence of the plaintiffs. 
They farther allege that the first defendant 
induced Gopal Das to make the sale by 
practising a fraud upon him and did not pay 
the amount which purported to be the cone 
sideration for the sale. 

The Court below has found against the 
plaintiffs. Ib wasof opinion that Gopal Das 
was the manager of the family and that he 
sold the property in order to raise money to 
meet the expenses cfthe marriage of the 
sister of himself. and the plaintiffs and to 
carry on a shop which jointly belonged to him 
aud the plaintiffs, That Court dismissed the 


. suit, 


It is contended on behalf of the plaintiffs 
that Gopal Das was not their legal guardian 
and was not competent to sell the property on 
their behalf. Gopal Das purports to have 
executed the sale deed of the 4th of January 
1910, as guardian of his minor brothers and 
also as manager and head of the joint family 
of which he ard his brothers were members, 
It is true that Gopal Das was not the legal 
guardian of - the plaintiffs butif he was the 
manager of the joint property which 
belonged tə him and his bicthers and the 
transaction wae for the benefit of the plaint- 
iffs it is binding on them. The law on the 
subject is thus stated in Mayne's Hindu 
Law, VII Edition, page: 285: “Where 
the act is dore by.a person who is not hig 
guardian, buf who is the manager of the 
ertate in which he has an interest, he will 
equally be bound if under the circumstances 
the step taken was necessary, proper, or 
prudent.” This is in accordance with the 
ruling of their Lordships of the Privy Council 
in the well-known oase of Hanoomanper- 
saud Pandey v. Musammat Babooee Munraj 
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Kunwari (1). That, no doubt, was a case of a 
mortgage but the principle equally applies to 
the case of a sale [see Mahanund Mondul v. 
Nafur Mondul (2).] i 


We have, therefore, to see whether Gopal , 


Das was the mrnager of the property in 
question, and whether the sale was made for 
the beneft of the plaintiffs also. lt is said 
that Parbu Lal, the grandfather, was alive 
at the time when the sale was made, but as 
the Court below has pointed out, he was on 
inimical terms with his grandsons. The 
evidence to which the learned Subordinate 
Judge has referred clearly shows this, and tt 
also proves that so far from Parbu Lal 
protecting the interests of the minors, he was 
acting ina manuer which wes prejadicial to 
them. There is notking to show that he 
had anything todo with the property which 
was the subject-matter of the sale, It was pur- 
chased in the name of Hoti Lal the father of 
ihe plaintiffs and Gopal Das, and itis not 
shown that “Parbu Lal was in possession of 
this property and shared in the profits arisiag 
from it. Gopal Das, therefore, was the 
manager of this property and if he sold it for 
the benefit of himself and.his brothers, the 
gale is as much binding on the plaintiffs as 
on him. The property had been purchased 
for Rs. 9,000 and it was sold for 
Hs. 15,000. Rupees 11,500 out of the con- 
sideration was paidin the presence of the 
Sub-Registrar, and Gopal Das admits having 
received it. He says, however, that he 
returned this amount to the defendant Mehin 
Lal but the evidence to support this state- 
ment is far from satisfactory. - On the other 
hand, it has been proved by two witnesses, 
whom the Court below has believed and 
whom we seeno reason to disbelieve, that 
the money was taken inside the house of 
Gopal Das, and was, asa matter of fact, not 
returned. Besides this sum of Rs. 11,500 a 
further sum of Rs. 2,500 was paid by 
the defendant Mehin Lal to one (toti 
Gopal Vas from whom it is said to have 
been taken for the expenses of the marriage 
of the sister of Gopal Das and the plaintiffs. 
Goti Gopal Das has given evidence on 
the point. It is admitted that the 
marriage of the sister was celebrated at 
about that time bubitis alleged that the 


(1) 6 M, I. A. 398 at p. 412; 18 W. R. 81; 19 Eng. 


Rep. 147. 
(2) 26 C. 820; 8 C, W. N. 770. 
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expenses of the marriage were defrayed by 
Parbu Lal. Having regard to the fact that 
Parbu Lal was not on friendly terms with the 
plaintiffs and their brother, it seems unlikely 
that he paid the expenses of the marriage of the 
plaintiff’s sister. We have no reason to doubt 
that Rs. 2,800 was taken from Goti Gopal 
Das on the representation that it was required 
for the expenses of this marriage, and that 
a part if nct the whole of if was spentin 
connection therewith. 

There wasa further sum of Rs 1,000 
which according to the recital ia the sale- 
deed was taken for stamps,the coats of registra- 
tion and other expenses. It has been proved 
that this sum was als» paid to Gopal Das. 
It appears thata shop was carried on by 
Hoti Lal and that after the death of Hoti 
Lal the business had practically failed. It 
was with the object of reviving that business 
that the sale was effected. That this was 
so appears from the fact thata-few days 
after the registration of the sale deed, Gopal 
Das purchased from the firmof Sadusukh 
Gambhir Chand of Agra, gold aud silver 
bullion to the amount of over Rs 6,000 and 
paid in cash on that day a sum of Hs. 5,975. 
It also appears that there were other transac- 
tious between Gopal Das and that shop 
amounting altogether to over Rs. 14,000 in 
the course of a few months. The accoant 
books of this firm have been produced and 
duly proved. There is no reason to doubt 
the genuineness of the entries contained in 
them. Itis manifest from these account 
books that Gopal Das shortly after the execu- 
tion of the sale-deed paid a large sum to this 
firm and purchased goods for carryiug on 
the shop. He himself admits that out of the | 
amount paid to him by Mehin Lal he deposit- 
ed Rs. 1,600 in the shop for the purpose of 
reviving it. He has given no account of the 
source from which the large sum paid to the 


. Agra firm shortly after the sale was derived. 


The reasonable inference is that this money 
wasa part of the consideration for the sale. 
The shop which was carried cn by Gopal Das 
wasa shopin which the plaintiffs are also 
interested and apparently itis from the 
income of this shop that the joint family of 
which Gopal Das andthe plaintiffs are 
members derive their means of livelihood. 
The learned Subordinate Judge has come 
to the conclusion that the consideration for 
the sale which far exceeded the amount for 
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which the preperty had been purchased was 
actually received and applied partly 
towards the expenses of the marriage of the 
sister and partly in carrying on this shop. 
We see no reason to differ from this con- 
clusion but are on the contrary satisfied that 
the evidence supports it. In this view 
Gopal- Das being the manager of the property 
and the sale being to the advantage of the 
plaintiffs also, it is binding on them. 

An argument was addressed to usto the 
effect that the property must be deemed to 
have beenthe joint property of Parbu Lal 
and Hoti Lal. - 

The lower Court bas found, that it has not 
been proved that Parbu Lal was interested 
in the property. Weare not prepared to 
dissent from that conolusion. But even if 
it was joint property in which Parba Lal 
had an interest, since the sale was for valid 
purposes, it would attach to the interests 
of Parbu Lal which came to Gopal Das 
and his brothers by right of survivorship. 

We accordingly dismiss the appeal with 
costs including in this Court fees on the 
higher scale. 


Appeal dismissed. 


MADRAS HIGH COURT. 
SECOND Civin APPEAL, No. 1821 or 1911. 
December 9, 1918. 

Present: —Mr. Justice Sadasiva Aiyar and : 
Mr. Justice Tyabji. 
KUTTUYA NARAYANASAMI IYER— 
DEFENDANT—- ÀPPELLANT 
COTSUS 


SORANAMMAL AND OTHERS— PLAINTIFFS — 


RESPONDENTS. 

Transfer of Property Act (IV of. 1882), s, T6—Im- 
provements effected by morigagee— Water-taw — Introduc- 
tion of water-pipes—Building of granary. 

A usufructuary mortgagee claimed that the follow. 
ing charges should be allowed to him in the settle- 
ment of accounts between himself and the mort. 
gagor: 

(1) Increase in the Municipal water-tax, 

(2) Amount spent in building & granary, 

(3) Amount spent in laying out water-pipes. 

Held, (a) that as regards (1), the increase in the 
Municipal tax, should be borne by the mortgagee 
himself as he enjoyed an increase in rent consequent 
on the introduction of pipe-water; 


* 
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(b) that as regards (3), this was not “substantial 
repairs" within the meaning of section 76 clause (d) 
so as to make the mortgagor liable for the same; ? 

Arwnachelia Chetty v. Sithayt Ammal, 19 M. 327 
followed. i 

Kadir Moidin v. Nepean, 26 C. 1; 25 I. A. 241; 2 C. 
W. N. 665, distinguished, 

Rakamutulla Beg v. Yusuf Ali, 16 Ind. Cas./635; 10 A, 
L. J. 124, dissented from. 

(c) that as to (2) the granary being a moveable 
wooden structure, the mortgagee himself could remove 
bs same, and he should not be allowed credit 

or ib. 


Second appeal against the decree of the 
District Court of Madara, in Appeal Suit 
No. lof 1911, preferred against that of the 
Principal District Munsif of Madura, in 
Original Suit No. 204 of 1909. 

Mr. K.N, Aya, for the Appellant. 

Mr. T. V. Gopulasamt Mudaliar, for the 
Respondents. 

JUDGMENT, 

SADASIVA A1YAR, J.—The only point in this 
case is whether the lst defendant-appellant 
(the prior usufructuary mortgagee) is 
entitled to claim 


(a) Rs. 19-3-6 which he has paid for 
Municipal water-tax. 

(b) Rs. 30-8-0 spent in building a 
granary. 


(c) Rs, 48-9.1 spent in laying - water- 
pipes. 


Total Rs. 98-4-7 


First, as regards the Municipal water-tax, 
the mortgage document of 1894 allows the 
Ist defendant-appellant to enjoy the profits 
of the mortgaged property in lien of interest 
after deducting the house- taxy from the 
profits, Supposing the Municipal house-tax 
is afterwards increased by the imposition of 
a water-tax, who is to bear it P 

As was saidin Second Appeal No. 430 of 
1910, every such document must be 
construed in the light of the surrounding 
circumstances to ascertain the intention of 
the parties. Section 76 (c) of the Transfer 
of Property Act shows that publie charges 
ought tocome out of the income of the 
mortgaged property. Where the income or 
profits (which in this case is the net rental in- 
come of the mortgaged house) is liable to fanc- 
tuatioun and the mortgagee enjoys such fluctuat- 
ing income in lieu of interest, the reasonable 
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view seems to be that fresh charges on the reat 
should be borne by the reutal profits of the 
mortgagee, especially as the rental income 
was in all probability increased by the very 
game cause (namely) the introduction of pipe- 
. water into the Municipality which gave rise 
to the obligation to pay the water-tax. 

We, therefore, reject the lst defendant’s claim 
for credit for the amount (a). As regards the 
claim (c) for laying water-pipes, I am 
prepared to follow Arunacheia Ohetii v. 
Stthayi Ammal (1) decided by two very 
learned Judges of this Court (Sir H. H. 
Sheppard and Sir 6. ,Subrmania Aiyar), 
though their view has been dissented from 
in Rahamatulla Beg v. Yusuf Al (2), and 
though the English Law might be different. 
This Court is bound by the provisions of the 
Indian Statute Law as embodied in the 
Transfer of Property Act. I donot say 
(as my learned brother thinks, if I understood 
him rightly) that the learned Judges might 
"not have laid down too broadly that for 
nothing which eomes under the head of costs 
of improvements could the mortgagee claim 
credit unless he had the mortgagor’s conseat 
- tothe making of such improvements, Bat I 
am very diffident to pronounce any opinion 
doubting, even to that slight extent, the 
opinion of those very learned Jadges without 
further more serious consideration of the 
question. In this case, ib is clear that the 
improvements for which the Ist defendant 
' elaims credit cannot come under the class of 
those. exceptional improvements which 
might also be called substantial repairs, and 
I, therefore, disallow claim (c) also. As 
regards claim (b) the granary built by the 
lst defendant seems to be a wooden structure 
for, I find from Exhibit II (f) (the list of ex- 
penses claimed by the Ist defendant) that 
the cost consists -of the value of wooden 
planks, sticks, etc. Under the common 
law of the country, a person can remove 
such improvements built by him, if he could 
do so without caasing any injury worth 
the name to the house. 

The lower Appellate Court without 
assigning any reasons says vaguely: “It 
(the granary) apparently cannot be removed 
withont detriment to the property,” We 
are unable to accept tbis vague finding 


(1) 19 M. 327. 
(2) 16 Ind. Cas. 635; 10 A. L. J, 124, 
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and we requesb the lower Appellate Court 
to give a fresh finding’ referring to the 
evidence and probabilities. The finding 
should be submitted within four weeks 
from the date of receipt of this order 
and ten days will be allowed for filing 
objections. 

Tyas, J.—The appellant claims that the 
water-cess charged on the mortgaged pro- 
perty should be added to the mortgage 
debt aud should, therefore, ba borne by 
the mortgagor. Section 76, clause (c), of 
the Transfer of Property Act which is 
applicable seems to me to require that 
the point should be decided against the 
appellant. That clause lays down that 
charges of a public nature must be paid out 
of the income of the property. Hence such ~ 
charges must be borne by the mortgagor if the 
mortgage provides that the income belongs 
to the mortgageor; but these charges will 
fall on the mortgagee in case the mortgage 
provides that the mortgagee is entitled to 
the income; so that in the case of usufractu- 
ary mortgages, such charges must fall upon 
the mortgagee. The appellant also claims 
from the mortgagor the sums expended on 
improvements consisting of the introduction 
of a water-pipe and the pating up of a 
granary. The learned District Judge 
following the decision of Arunachella (het 
v. Sithayt Ammal (1) has held that the 
expenses of the improvements in this case 
must be borne by the mortgagee. Ic is 
unnecessary for us in this case to consider 
whether the learned Judges who decided the 
case of Arunachella Ohetti v. Sithayi Ammal 
(1) did not state the law with somewhat 
too great stringency as against the mort- 
gagee, and there is a case decided by the. 
Privy Council, Kadir Moidin v. Nepean (8), 
which has been cited to us as being in 
support of that view. The opinion has also 
been expressed that certain classes of improve- 
ments ut any rate might be claimed by 
the mortgagee as against the mortgagor 
under section 72 or 68 of the Transfer of 
Property Act; see Rahamatulla Beg v. 
Yusuf Ali (2) and Ghose on Mortgages 
(4th Edition, 1549.) The ease of Kadir 
Modin v.  Negean (8). was on appeal 
from the Courts of Burma, but their 


Lordships of the Privy Council say that 
(3) 26 C. 1 at pp. 8,9; 2 C. W. N. N. 665; 25 I, A. 
241, . : 


Voi. à Xil} 
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they are nob prepared to dissent from the 
argument of the Counsel that the law 
governing the case should be the same as 
that laid down in the Transfer of Property 
Act and they fully approve of the decision 
of the Chief Court of Burma ir allowing 
. the expenses of the improvements to the 
mortgagee It may, therefore, be that the 


line which in practice is rather difficult 
to draw between improvements which 
are vot ‘unreasonable or unnecessary" 


[See Kadir Moidin v. Nepean (3)] and re- 
pairs which are necessary, may not be as 
clearly drawn with reference tothe legal 
incidents of improvements and repairs as 
the learned Judges, who decided the case of 
Arunachella Ohelti v. Sithayi Ammal (1), 
-have laid down; but in the present case it 
seems to me that eventaking the broader 
view of the law, the appellant is not entitled 
to succeed. The appellant did not rely 
in the lower Courts onthe improvements 
being reasonable, within the rules referred 
to in Kadir Moidin v. Nepean (3) bnt set up 
the express assent of .the mortgagor which 
both Courts hold that he has not proved. 
For these reasons l agree in the order that 
has been proposed by my learned brother, 

In compliance with the above judgment 
the District Judge of, Madura submitted the 
following 

FIN DING.—The question to be answered 
is the following: — 

"Whether the granary can be removed 
without detriment to the property ?” 

2. By consent of parties, I find on the issue 
in the affirmative. 

.This second appeal coming on this day 
for final hearing after the return of the above 
finding, the Court delivered the following 

JUDGMENT.—We accept the finding and 
modify the decree of the lower Court by 
inserting a provision that the appellant (Ist 
defendant) be at liberty to remove the wooden 
granary within two months from this day. In 
other respects, the decree is confirmed. The 
parties will bear their respective costs in the 


appeal. 
Decree modified. 
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PUNJAB CHIEF COURT. 
Seconp Civic Appgat No. 673 or 1910, 
January 8, 1914. 
Present: ~Mr, Justice Rattigan and 
Mr. Justice Beadon. 
NATHA SINGH AND OTARRS— DEFENDANTS — 
. APPELLANTS 
versus 
KISHEN SINGH AND orTHERS—PrAtSNTIFFS — 


RESPONDENTS. 

Punjab Limitation (Ancestral Land Alienation’. Act, 
(I of 1900)—8uit by plaintiff who was minor on date 
of mutation —Limitation Act (IX of 1908), s. 6— 
Plaintiff entitled to swe within three years of majority. 

Under the provisions of the Punjab Limitation 
(Ancestral Land  Alienation) Act (I of 1909) 
time begins to run from the date of mutation 
and where the plaintiff in a suit governed by that 
Act was a minor on the said date, he would be entitled 
under section 6 of the Indian Limitation Act to bring 
his claim within three years of attaining majority. 


Second appeal from the decree of the 
Additional Divisional Judge, Ferozapore 
Division at Ludhiana, dated 4th March 1910, 
modifying that of the Subordinate Judge, 
Ferozepore District, dated 16th 
December 1909, decreeing plaintiffs! claim. 


Mr. Ram Bhaj Datta, for the Appellants. 

Mr. Bent Pershad Khosla, for the Re- 
Bpondents, 

JUDGMENT.—The two points before us 
for consideration on this further appeal are 
(1) whether the item of Hs. 600 alleged to 
be part of the consideration, has been duly 
proved, and (2) whether the claim of the 
plaintiff, Bishna, is barred by limitation, 

As regards the first point, the Subordinate 
Jndge aud the Additional Divisional Judgeare 
agreed in holding that the defendant has 
failed to prove the payment of the sum in 
question and after hearing Mr. Ram Bhaj 
Datta, we see no reason to differ from their 
finding, based as itis on sound and sub- 
stantial grounds. The transaction, no doubt, 
took place many years ago, but the very 
fact that a large sum such as this js alleged 
to have been paid “at home” and- not before 
the Sub-Registrar, though the smaller sum 


-of Rs. 220 was so paid before that officer is 


in itself sufficient to excite suspicion and to 
call for strict proof of payment. 

As regards the second question it was 
apparently not denied that Bishen Singh 
was alive at the date when mutation in res- 
pect of the sale took place, z.¢., on the 2nd 
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of October 1893, and that he was: then a 
minor. Under the provisions of the Punjab 
Limitation (Ancestral Lard Alienation) Act, 
I of 1900, time in such cases begins to 
run from the date of mutation when 
mutation has taken place, and,  conse- 
quently, time had not begun to run 
prior to-the birth of Bishen Singh. As a 
result he was entitled under-section 6 of 
the Indian Limitation Act to bring his 
claim within three years of attaining majo- 
rity, and it is not disputed that he was 
under the age of 21 when the suit was in- 
stituted in December 1908. 
For the reasons given we dismiss this 


appeal with costs. 
Appeal dismissed. 





MADRAS HIGH COURT. 
ORIGINAL Civi, Sure No. 363 or 1911. 
November 21, 1913. 

Present; —Mr. Justice Wallis. 

K. SEETHARAM NAIDU AND OTHERS— 

PLAINTIFFS 
versus 
K. BALAKRISHNA NAIDU AND OTRERS— 
DEFENDANTS, 

Hindu Law—Joint jamily— Alienation by father— 
Suit to set aside alienation, by son —Onus on altenee to 
prove antecedent debt or justifying necessity—Part of 
consideration found to be binding on son—Proper decree 
to be passed— Alienation binding on altenor’s interest— 
Alienation by guardian—Part consideration for meces- 
8ity — Decree. 

Where an alienation of ancestral property by a 
father is sought to be set aside by his sons, the onus 
is on the alienee to prove that there was an antece- 
dent debb or a justifying necessity for the transac- 
tion. 

Venkataramanayya Pantulu v. Venkataramana Doss 
Pantulu, 16 M, L. J. 69; 1 M. L. T. 28; 29 M. 200, 
Chandra Deo Singh v. Mata Prasad, 1 Ind, Oas. 479; 6 
A. L. J. 263; 31 A. 176, Ruthna rigs ni Veera- 
budra Iyer, 21 Ind. Cas, 96; (1913) M. W. N. 751; 26 
M. L. J. 281, Sri Narain v. Lala PA wi Tai, 
17 Ind. Cas. 729; 17 C. W. N. 124. (1913) M. W. N. 
768; 25 M. L. J. 27, referred to. 

Where the alienation is not binding on the sona, the 
alienee acquires the quantam of interest of the alienor 
at the dateof the alienation and it is nob subject to 
increase or diminution by virtue of subsequent change 
in the joint family. 

Chinu Pillay v. Kalimuthu Chetti, 9 Ind. Cas. 596; 
(1911)1 M. W. N. 238; 9 M. L. T. 389; 21 M. L. J. 246; 
96 M, 47 (F. B.), followed. 

Where only a part of the consideration for the 
alienation is found to be for a purpose binding on the 
son, the proper decree to be passed is to give the 
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father's share in the property absolutely to the aiienee 
and to declare a charge in favour of the alienee 
on the son's stares to the extent of [heir share 
of the consideration found to have been fora binding 
purpose, 

Vaidivalam Pillay v. Natesam Pillay, 16 Ind. Cas. 
835; 23 M. L, J. 256; (1912) M. W. N. 851; 12 M. 
L. T. 192, followed. ` 

Marappu Goundan v. Rangasami Gowndan, 28 M. 
89, not followed. 

If the alienation were by a widow or guardian or 
dharmakarta, it would be set aside in the circumstances 
of this case to a much greater extent than was neces- 
gary, on payment to the alienee of the amount found 
to be binding on the inheritance, 

Messrs. Ventatasubb1 Rao and Radha- 
krishnaiya, for the Plaintiffs. 

: Mr. V. V. Srinivasa Iyengar, for Defendants 
Nos. 2, 11, 18 and 14. 

Mr. 0. K. Mahadeva Iyer, for Detesdauis 
Nos. 7 and 8. 

Mr. V. Masilamani Pillai, for Defendant 
No. 10. 

Mr. M N. Doratswamt Iyengar, for Defend- 
ant No. 17. 

JUDGMENT. - This suit is brought by 
the plaintiffs who are the sons of the Ist 
defendant to set aside alienations made by 
the Ist defendant and for partition. The 
properbies in question are alleged by the 
plaintiff to have descended to the Ist defend. 
ant, Balakrishna, from his father Venkata- 
sawmy. Venkatasawmy was the son of one 
Gantalamma, who according to the defend- 
ants, was a dancing woman and the evidence 
is that the whole family were kaown as 
Gantala people, that is to say, as a descond- 
ant. One of the chief alienationa attacked 
is a partition deed, Exhibit C, entered into 
in 1893, shortly after Venkatasawmy's death, 
between the Ist defendant and his sisters 
through whom some of the alienee. defendants 
claim. That deed shows that the lst defend- 
ant Balakrishna and his sisters who, acsord- 
ing to the undisputed evidence, still continue 
to follow the profession of dancing women 
“were all residing together in one house; and 
it recites that this woman (Gantalamma, 
Venkatasawmy's mother, had effected a 
partition with her sisters, who according to 
the evidenca were themselves dancing 
women, as far back as 1874. It also recites 
that she enjoyed the properties ineluded in 
the deed with her daughters and intended 
t» leave half of them to her son Venkata. 
sawmy and half of them to her daughters, 
who were dancing girls, that the daughters 
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pre-deceased her and shé decided to leave 
half the property to her son and half of the 
property ‘to the daughters of the son 
who had according -to the evidence 
adopted the profession of dancing women. 
It also recites that she died in 1832 and that 
since that time Venkatasawmy, her son, had 
been managing and improving the properties. 
The evidence is that all these properties 
whether acquired during Gantalamma's life- 
time or after her death, stood in the name 
of Venkatasawmy and that some of the more 
valuable properties were acquired after her 
death. There is also evidence that Venkata- 
sawmy kept a small drug store but not such 
a business as is likely to enable him to 
become the possessor of these properties, 
The cession by Balakrishna of half of these 
properties to his sisters is attacked as an 
alienation of the joint family property of 
himself and his son—at thab time, he bad 
one son— on the ground it was not made for 
any antecedent debt or beneficial purpose. 
On the other hand, it is supported on some: 
what inconsistent grounds. Mr. V. V. 
Srinivasa Iyenger for some of the defendants 
contended that it should be supported as a 
family arrangement because these dancing 
girls’ sisters had certain claims upon him for 
maintenance and otherwise. On ihe other 
hand, Mr. Mahadeva Iyer for some of the 
other defendants took a bolder line, he 
contended that the proper inference was that 
allthese properties had been acquired by 
these three generations of dancing women 
asthe fruits of prostitution and that under 
the Hindu law, as recognised in this Presi- 
dercy, they formed a joint family who took 
by survivorship and that, consequently, all 
these properties, though they stood in the 
name of Venkatasawmy, were really the 
property of the female members of the family 
and that Venkatasawmy did avery good 
thing for himself when he acquired one half 
of them under Exhibit C. and that, therefore, 
this acquisition was to be taken to have been 
a self-acquisition of his with which he was 
at perfect liberty to deal. As regards this 
“last contention the first thing to be said is 
that itis nowhere seb up in the pleadings 
nor was ita question on which the parties 
came to trial. Mr. Mahadeva lyer’s answer 
to that is that these alienees did not know 
and it was only during the course of the 
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case that the real circumstance of the family 
came to lighi. But, in my opinion, this con- 
tention has not been established. Admit- 
tedly the daughters of Gantalamma pre- 
deceased her and though the daughters of 
Venkatasawmy, the sisters of Balakrishna, 
engaged in prostitution yet there is no evi- 
dence that they were adopted by Ganta- 
lamma. If they had been, the question 
would have to be considered whether any 
such adoption could at the present day be 
considered as giving rise to any right to the 
property but I find it is not proved that they 
were adopted. On the other hand, I am not 
disposed to accept as literal truth recitations 
in Exhibit C; the conclusion which I am 
constrained to draw from the evidence 
is that these people were carrying on, 
males and females, a sort of joint family 
business in which thia man, Venkatasawmy, 
acted as a sort of managing member. No 
doubt, he went so far on the way to respect- 
ability as to get married but he seems to have 
stopped there. He brought up his daughters 
to prostitution and his son to live with them 
in the same house; I am nob able to say 
whether such a state of things is cou mon in 
this part of India bnt I see in Ghasit 
v. Umrao Jan (1), the facts were of a 
similar description. I find then, there 
was no adoption of Balakrishna’s sisters by 
Gantalamma. Therefore, it seems to me 
that on Gantalamma’s death, Venkata- 
sawmy was her heir and was entitled to 
inherit the properties which shé had obtained 
on partition. Bab itis perfectly clear to my 
mind that a large portion of these properties 
was afterwards acquired by Balakrishna’s 
sisters. Therefore, they had at any rate a 
better right to those gains than any male 
member of the family who had been aiding 
and abetting them and it seems to me that al- 
thoughin Exhibit C they did not like to state 
a number of unpleasant truths, which it was 
nobody's business to state in Exhibit C, it 
repeats the story of Gantalamma’s intention 
which ig simply pub in there to make some 
sort of colourable story—that is the inferenca 
I have come to. But I think that these 
properties were really largely acquired by 
the sisters of Balakrishna asthe earnings 
of prostitution and that, therefore, they had 


(1) 20 I. A. 193; 21 O. 149. 
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a well-founded claim to part of the property 
which stood in the name of Venkatasawmy 
after his death and that, therefore, in any 
` ease there was more than sufficient to support 
& bona fide compromise by Venkatasawmy as 
head of the joint family of himself and his 
son. I find that the  alienations under 
Exhibit CO cannot be attacked. That 
disposes of the case of the 2nd and 3rd defend- 
ants. 


The next question is as to the character 
of the property Balakrishna took. Mr. 
Mahadeva Iyer, as I said, contended that it 
must be taken to have been self-acquired 
property. I cannot agree. It was taken 
by him under the deed as in tae right of his. 
father Venkatasawmy. lthink it must be 
taken *o have been ancestral property which 
descended to him from his father who is 
proved to have been married and, there- 
fore, Balakrishna took the share which 
he got under Exhibit OC with all the 
incidents of joint family property. 

Coming now to the other alienations the 
question with which I have had to deal is 
the question of onus. It was contended for 
the plaintiff that the onus was on the defend- 
ants alienees to show that the alienations 
were made by the father Balakrishna for 
some antecedent debts or for a purpose 
beneficial to the family. The only issue 
relating to that is "whether the alienations 
are illegal or immoral and, therefore, not 
binding." That does not ssem to me to 
cover the issue whether the  alienations 
were for an antecedent debt or for a pur. 
pose benefieial to the family, and when the 
very recent decision of Ruthar Gramany v. 
Ve:rabudra lyer (2) was cited at a later 
stage of the case to show that the plains- 
iffa must be. taken to have accepted the 


onus of showing that these alienations were 


not made for antecedent debt which was 
held to be the case there, I came to the 
conclusion on a perusalof the pleadings and 
the issues in this case that the plaintiffs 
had never undertaken any such burden and 
I have framed the further issue as to 
whether these alienations wera for antece- 


dent debts or for a purpose beneficial to 


the family as both the pleadings and the evi- 


(2) 21 Ind. Cas. 96; (1913) M. W. N. 751; 25 M. L. 


Jd, 281. 
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dence were directed to such an issue. 


That, 
of course, is quite an independent issue 
from the issue whether the antecedent 


debis, if sach they were, were incurred 
for illegal or immoral purposes. Now, as 
regaras the issue whether the alienations 
were made for an antecedent debt or for a 
beneficial purpose, I am clearly of-opinion 
that in this as in other cases the onus 
is on bim who asserts. Anyone who 
asserts that the alienation was made for 
an antecedent debt or for a beneficial 
purpose is bound to proveit. The difference 
of opinion, which took place in the 
Allahabad High Court in the case of 
Ohandra Deo Singh v. Mata Prasad (3), appears 
on a perusal of the judgments, on the 
one side, of Chief Justice Stanley and on 
the other, of Mr. Justice Banerji, to have 
proceeded -entirely upon the difference of 
opinion as to whether in order to support 
such an alienation: as this, it was necessary 
to show the existence of an antecedent debt. 
Stanley, C. J., held it was, Mr. Justice 
Banerji ib was not. If Mr. Justice Banerji 
had heldthat an antecedent debt must beshown, 
I take it he must have held that the onus lay 
upon the person who asserted it, In this Conrt, 
there isa decision of the Full Bench that 
the existence of an antecedent debt must 
be shown—I mean in the absence of any 
beneficial purpose—that is in Venkatara- 
manayya Pantulu vw, Venkataramanad Dose 
Pantulu (4). The recent decision of the Privy 
Council reported as Sri Narain v. Lala Raghu- 
bans Rai (5) was referred to. That is a 
very short judgment ‘merely affirming the 
judgment of the Oourt below. It can 
only be understood, in my Opinion, on a 


perusal of the judgment of the Court 
below, which was not before me at the 
trial. But now I am informed, as I believ- 


ed it -must be ‘the case, that no question 
of the existence of antecedent debts arose 


. there, because it was admitted. I think we 


should be very slow to construe a judgment 
of their Lordships as dealing with a question 
of the first importance in India without aasign- 
ing reasons. As to the case of Ruthna Qra- 
many v. Veerabhadra Iyer (2), though the 
ani 1 Ind. Cas. 479; 81 A, 176 (T. B. 6 A. L. J 

(4) 29 M. 200 (F. B.; 16 M. L. J. 69; 1 M. L. T. 28. 


(5) 17 Ind. Cas. 729; 26 M. L. J. 27; 17 C. W. N. 
124; (1918) M. W. N. 768. 
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question is discassed there yet the Court 
deliberately refrained from expressing any 
final opinion such as would be binding on me. 
1, therefore, hold that the onus is upon the 
other defendants to support those alienations 
and they have very largely failed to discharge 
it. 

I have disposed of Exhibit C. The next 
item No. 4 was alienated on the 20th February 
1893 to the 6th defendant. The allegation 
18 family necessity but there is no real proof 
of that. The Ist defendant's evidenca is al- 


together unworthy of credit; he pretended ha 


was drunk when he executed these deeds and 
they were all for the purposes of dissipation 
and he actually included the alienees among 
his boon companions and several very respect- 
able looking Hindus came into the box as 
alienees and they by no means corresponded 
to his description of them as booa compa- 
nons. The whole thingisa fiction. The 
next alienation 18 item No, 8—taking them 
in order of time—onthe 2lst February 
1894. Exhibit 9, an alienation to the 10th 
defendant, isa sale of the lands of a village 
just cntside Madras because the rents were 
difficult to collect. The village is just 
beyond Perambur, the houses are, some of 
them, tenanted by people in the Railway 
Workshop ‘and the whole suggestion is 
absurd. That alienation is nob proved to 
have been made for an antecedent debt or 
for a beneficial purpose. Item No. 9 was 
alienated on the 18th April 1894 to the llth 
defendant for Rs. 180. It was alleged that 
this was to pay taxes. That I am con- 
strained to find 18 not proved. 


On the 24th October 1895 is the alienation 
to the Sth defendant (Exhibit F) of item 6 
-for Rs. 200. No evidence was offered as to 
this alienation which'I hold to be not bind- 
ing. 

Then we come to a mortgage of the 8th July- 
1897 of items Nos. 5 and 12 for a sum of 
Rs. 350 followed by the sale of item No. 5 on 
18th November 1897, four months later, for 
Rs. 850 to discharge the previous mortgage 
with interest, vz, Rs. 3864 and certain 
taxes, Rs. 60, . making Rs. 414 and 
leaving unaccounted a balance of Rs. 430 
which was alleged to have been borrowed 
for the repairs of item No. 12, I am 
prepared to allow the alienation to the extent 
of Rs. 414 which I think is.quite ample to 
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cover any repairs which were at all likely 
to have been done to either or both of these 
houses. Besides, 16 constituted an antecedent 
debt at the time of the sale, and I allow also 
the taxes which are mentioned in the sales- ` 
deed, but still that leaves Rs, 436 unacaouut- 
ed for. ; 

Than we come to item No. 10 which was 
alienated on the 21sb August 1901 by 
?xhibit M to the 12th defendant for Rs. 200 
as to which there was no evidence and I, 
therefora, hold it not binding. 

The lastisitem No. 11,2 mortgage for Rs. 280 


: to the 18th and 14th defendants. Rupees 105 


of that is admitted to have been an anteca- 
dent debt paid to some koravas. Ib appears 
that the mortgage of item No. 12 was paid 
off under Exhibit El. Item No. 12 itself 
was afterwards alienated aud part of it wa3 
sold by the alienee to the Manicipality by 
the alienee at a very handsome prica and the 
evidences is that he allowed the 1st defendant 
to buy back the remainder at a low rate. 
The balance Rs. 175 of this mortgaga of 
Rs. 280 is said to have baen applied in that way. 
It is nob suggested ib was applied in any 
other way and I donot s98 any reasoa to 
doubt that. I am, therefore, prepirel to 
uphold this alienation tn foto. 


With regard to the effect of the alienations 
which I hold to be -not binding ib ia admit- 
ted here that under the decision of the Fall 
Bench the alienee at any rata acyuirad the 
quantum of interest of the alienors—the ficat 
defendant, at the time of the alienation and 
consequently that in respect of all the aliena- 
tions when there was only one son, the firat 
plaintiff, the alienee, will be entitled to one - 
half. In regard tothe alienations as to 
item No. 4 the alienation will be set aside to 
the extent of one half. Similarly as regards 
items Nos. 6, 8 and 9. 


Item No. 10 is binding bo the extent of 
ith. Item No. 11 is upheld altogether, 
T'he only one [ have partially allowed aad 
partially disallowed isas to item No. 5. 
Question as to item No. 5 reserved for further 
argument. 

The 2ad, 13th and lásh are entitled to 
proportionate costs, 2nd one set; L3bh and 14th 
one seb. 

[fhe case was adjouraed to next day forc 
atgumant as to the form of the decree to ba 
pa3zad in cases where alienations have basen 
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held to be partly binding and his Lordship 
delivered the following judgment.—Elp.] 

I have now had the advantage of hearing 
further argument asto the manner in which 
I should deal with the alienation by the Ist 
defendant of item No. 5 which I held to be 
binding on the whole of the joint family to 
the extent of Rs, 414. If the alienation were 
by a widow or -guardian or dharmakaría, 
in the circumstances of the present case 
this alienation to a much greater extent 
than was necessary would be set aside on 
payment to the alienee of the amount which 
was held binding. It is, however, contended 
that thisis not the proper way to deal with 
an alienation by a co-parcener where that 
alienation is only partially binding, because 
according to the law now established in this 
Presidency such an alienation is in any event 
binding tothe extent of the co-parcener's 
share as it existed at the date of the alien- 
ation without any liability to increase or 
dimunition by virtue of subsequent changes 
in the joint family. Consequently, it is 
contended that the alienees in this case 
acquired a one-third share in the property 
alienated independently altogether of the 
sum of Rs. 414 which was held to have been 
advanced by him for purposes binding on 
the joint family. As regards this sam 
there isa decision of Marappa Goundan v. 
Rungasamz Goundan (6) [before the decision in 
Ohinnu Pillay v. Kali Muthu Ohetti (7)] that 
the alieneeis only entitled to the share of 
his alienor and has no further claim on the 
shares of the other co-parceners in respect of 
the sum for which the alienation was rightly 
made, This view has been dissented from 
by Sundara Iyer and Sadasiva Iyer, JJ., ina 
very recent case of Vardévalam Pillay v. 
Natasam Pillay (8) and does not so far as I 
can judge appear to rest on any sound prin- 
ciple, It appears to me that the right way to 
look atit is thus: the alienee acquired by the 
alienation the one-third share of the Ist 
defendant in this case. That one-third share 
must, of course, be burthened with a one-third 
of the joint liability of the family for 
Rs. 414; but there is no reason so far as I can 


(6) 23 M. 89. 

(7) 9 Ind. Cas. 596; (1911) 1 M. W. N. 238; 9 M. L. 
T. 389; 21 M. L. J. 246; 35 M. 47. 

(8) 16 Ind. Cas. 835; 23 M, L. J. 256; (1912) M. W, 
N. 851; 12 M. L, T, 192, 
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see why the shares of the other co-parceners 
should not similarly be burthened with their 
proportionate share of- the liability and, 
therefore, T hold it is binding.on them to the 
extent of 2/3rd of Rs. 414, and in the 
result that the alienee is entitled to the 
one-third share, plus 2/3rd of Rs. 414 a9 a 
charge upon the shares of the other 
go-parceners. I need only allude to the 
contention which was put forward by Mr. 
Mahadeva Iyer that the proportion of the 
alienee wasliable to be affected by sub- 
It seems to 
me that that is inconsistent with the 
principles laid down in OChinnu Pillay v. 
Kalimuthu | Ohetti (T), The effect of my 
decision is this, that the alienees have a 
one-third share, plus a charge of Rs. 276 on 
the shares of the other co-parceners and this 
can be worked’ out as in an ordinary 
partition. As regards the defendants other 
than the 2nd and 13th and láth they must 
be directed to pay the costs of the plaintiffs 
to be distributed among the defendants 
proportionately to the properties concerned. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Civit Arran No. 80 or 1912. 
June 25, 1913. 

Present; —Mr. Kanhaya Lal, A. J. C. 
LACHHMAN SINGH AND OTHERS— 
DEFENDANTS—APPELLANTS 
VEYSUS 


BAHADUR SINGH AND OTHE&8S— 


PLAINTIFFS~~ RESPONDENTS. 

Mortgage—Redemption suit—Decree for redemption 
on payment of principal money-~Appeal, denying plaints 
ifs right of redemption and claiming amount due on 
deed of further charge—Oourt-fee, payable. 

In a suit for redemption of a mortgage, the defend- 
ants denied the plaintiffs’ right to redeem and 
set up a deed of further charge. The Court of first 
instance held that the deed of further charge was 
not proved and decreed the claim for redemption on 
payment of the principal money. The defendants in 
their grounds of appeal not only denied the plaintiffs’ 
right of redemption but also claimed that the deed of 
forther charge was proved: 

Heid, that the defendants-appellants were liable to 
pay Court-fee on the amount claimed by them in 
excess of the amount awarded by the Court of first 
instance, though they claimed that amount as a Ist 
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- resort in case their plea in denial of the plaintiffs’ 
right of redemption was not accepted. 


Appeal against the decree of the Additional 
District Judge, Lucknow, dated 25th 
November 1911, upholding that of the Munsif, 
(North) Unao, dated 15th February 1911. 

Babu Basudev Lal, for the Appellants. 

* Babu Ramapat Ram, for the Respondents, 

JUDGMENT.—This appeal arises out of 
a suit brought by the plaintiffs-respondents 
for the redemption of a  usufructuary 
mortgage alleged to have been made in lien 
of Rs. 260-5 on the 3rd May 1865. The 
defendants-appellanis resisted the claim for 
redemption on various grounds and pleaded 
inter ala that they were entitled totack on 
to the mortgage a deed of further charge for 
Rs. 95 carrying compound interest at Rs. 2 
per cent, per mensem on which more than 
two lass and a half were due to the 
mortgagees. The Court of first instanse held 
that the deed of further charge was not 
proved and disallowing the other pleas 
raised by the defendants decreed the claim 
subject tothe payment of Rs. 260-5 into 
Court within a certain specified period. 
The defendants appealed to the District 
Judge of Lucknow, paying a Court-fee of 
Hs. 20-4 on the memorandum of appeal. In 
the grounds of appeal filed inthe Court 
below they not only denied the plaintiffs’ 
right of redemption but also claimed that 
ihe deed of further cbarge was proved 
by the evidence. The learned Additional 
Judge, to whom the appeal was transferred 
for hearing, following Perbhu Narain Singh v. 
Sita Rum (1) and Reference under Oourt Fees 
Act, 1870 (2), held that the Court-fee was 
payable on the value of the subject- matter in 
dispute in the appeal or in other words on the 
difference between the sum mentioned in the 
decree of the Court of first instance and the 
amount claimed by the defendants-appellants, 

It is not disputed that but for the eighth 
ground of appeal urged before the Court 
below, the Court-fees paid by the defendants- 
appellants so far as they resisted the 
plaintiffs’ claim for redemption, without 
claiming any amount in excess of the amount 
awarded by the Court of first instance, was 
sufficient. l 

In Ram Adhin v. Hanuman (8) it was held 

(1) 13 A: 94; A. W. N. (1890) 231. 


(2) 29 M. 367; 16 M. L. J. 287, 
(8) 9 O. C. 158. 
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that in a suit for redemption, when 
the mortgagor or the mortgagee appeals, not 
raising the question of the right to redeem, 
but challenging the amount held by the 
Court below to be payable by the mortgagor, 
the Court-fee should be paid ad valorem on the 
difference between the amount found to be 
payable by the Court below aud the amount 
which the appellant contends should he paid. 
In Ram Phal v. Deputy Commissioner, 
Bahraich, for Payagpur Estate (4), where a 
plaintiff appealed on the ground that he was 
not liable to redeem the two deeds of further 
charge, allowed by the Court of first 
instance as a condition precedent to the 
redemption of the mortgage, ib was held by 
Chamier, J. O., and Tudball, A. J. ©., that 
the Court-fee paid being the same as that 
paid on the plaint, the plaintiff-appellant was 
entitled to an adjudication on his claim 
without paying any Court-fee on the amount 
due on the subsequent deeds, the liability to 
pay which was in question. That decision 
was subsequently held in Basdeo Ban v. 
Sri Krishna Gir (5) to be not good law. In 
the latter case where a plaintiff sued for 
possession of land claiming an unconditional . 
decree or admitting his liability to pay a 
„certain sum and the Court required him to 
pay a sum which he disputed and he 
appealed on the ground that he was 
not liable to pay that acm it was held 
that he was liable to pay a Court-fee on tha 
amount in question in the appeal. In the 
Reference under the Court Fees Act, 1870 (2), it 
was held that in the case of appeals in mort- 
gage suits the Court-fee was payable on the 
value of the subject-matter in dispute in the 
appeal and not on the subject-matter in dispute 
in the suit. The principle of that decision 
was followed in Mahadeo Prasad v. Gorath 
Prasad (6) and Baji Lal v. Gobardhan Singh 
(7). The defendants-appellants were con- 
sequently liable to pay the Court-fee on the 
amount claimed by them in their appeal in 
excess of the amount awarded by the Court 
of first instance, though they claimed that 
amount asa last resort in case their plea iu 
denial of the plaintiffs’ right of redemption 


(4) 2 Ind. Cas, 600; 12 O. O. 130. 

(b) 5 Ind, Cas, 941; 13 0. C. 62. 

(6)-30 A. 547; 4 M. L. T. 448; A. W. N. (1908) 241; 
5 A. L. J. 531. 

(7) 1 Ind. Cas. 1000; 31 A. 265; 6 À. L, J. 155. 
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was not accepted. Where a plaintiff or aa 
appellant puts forward alternative pleas he 
is liable to pay Court-fees on the relief 
which is liable to the highest Court-fea 
| Kashinath Narayan v. Govinda (8)]. The 
appellants have applied to this Court cvn» 
. fining their claim on the alleged deed of 
further charge to Rs. 739-11-Oand have made 
good the deficiency by paying the Court-fee 
leviable on that amount. 

The appeal is, therefore, allowed and the 
case remanded to the Court below with a 
direction to re-admit the appeal under its 
original number and to dispose of it in 
accordance with law. The costs will abide 
the event. 


Appeal allowed; Case remande!.. 
(8) 15 B. 82. 


PUNJAB CHIEF COURT. 
SgcoND Civit APPEAL No. 954 or 1912. 
January 29, 1914. 

Present: —Mr. Justice Rattigan and 
Mr. Justice Beadon. 

BUDHU MAL-—DEFENDANT — ÁPPELLANT 

versus 
MANSHA RAM —PraiNTIFF— RESPONDENT. 

Contract Act (IX of 1872), s. 78— Betrothal contract, 
breach of—Damages, elements to bs considered in 
(38€881ng. 

In assessing general damages in the case of a breach 
of a betrothal contract the Court wil not take into 
consideration the amount which the plaintiff may 
have to pay if he wishes to secure another woman 
as his wife, Bub something must be awarded for 
the annoyance which the breach of the contract has 
caused him and also for possible loss of reputation 
and injury to feelings. 

Second appeal from the decree of the 
Divisional Judge, Hoshiarpur Division, dated 
the 8th May 1912, affirming that of the 
District Judge, Kangra at: Dharmsala, dated 
the 25th February 1912, decreeing plaintifi’s 
claim to the extent of Rs. 1,200, 

Mr. Bent Parshad Khosla and Bakhshi Tek 
Chand, for the Appellant. 

- Rai Bahador Pandit Sheo Narain, for the 
Respondent. 

JUDGMENT.—The plaintiff sued defend. 
ants Nos. land 2 for damages for breach of 
a betrothal contract and claimed R: 271 
for actual expenses and Rs. 1,229 for general 
damages. 


> 
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The District-Judge found that defendants 
had been guilty of a breach of the contract 
alleged and awarded plaintiff Rs. 150 for 
actual expensss and Rs. 1,050 as damages 
generally. This latter sum was arrived at 
by the District Judge after consideration of 
evidence relating to sums of money paid by 
various suitors for brides and it is clear 
from the tenor of his remarks that the large 
sum awarded by him was given mainly 
with the object of enabling plaintiff toa 
secare another bride. 


Defendant No. 1 appealed to the Division- 
al Judge who agreed with the District 
Judge as to the alleged breach of contract 
and also upheld the decree for the full 
amount, The learned Judge, however, admits 
that plaintiff has probably exaggerated the 
value of the clothes said to have been given 
tothe girl and that the amount awarded 
as compensation for the annoyance caused to 
the plaintiff was very high. He refused, 
however, to interfere because the defendants 
had denied the claim zz ioto and because 
plaintiff had been greatly incommoded and 
would have to pay high for another bride. 


Defendant has appesled to this Court, and 
we have heard arguments with reference 
to the amount of Rs. 1,050 awarded as 
general damages to plaintiff. In our opinion 
this amount was unreasonable and was ` 
assessed on entirely wrong principles. Plaint- 
iff was entitled to claim reasonable com- 
pensation for the breach of contract, but 
wag not entitled to compensation for any 
indirect loss caused by such a breach (section 
73 of the Contract Act). It is clear that 
the lower Courts have, in awarding the 
large sum of Rs. 1,050 as general damages, 
had in their mind principally the amount 
that plaintiff may have to piy if he wishes 
to secure another woman as his wife, Bat 
we cannot agree with them in thinking that 
compensation could be awarded with reference 
Plaintiff is aeoording 
to the evidence of his own witness Popi a 
man who drives males and he has himsalf 
admitted before us that he prys no income- 
tax.- No doubt he is entitled to something 
for the annoyance which the breach of the 
contract has caased him and for possible 
loss of reputation and injury to fasliags. 
It is diffiealt £o assa33 dan ogas ia c3; of 
this kind with any acsuracy, but we think 
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that the award of a sum of Rs, 100 as such 
‘compensation will amply meet the case. 

The result is, that the decree in favour of 
plaintiff will be for & sum of Ra. 250 only 
and proportionats costs on that amount in 
the Court of the District Judge. Costa in- 
curred by defendant in the lower Appellate 
Court and in this Court must be paid by the 
plaintiff. We accept the appeal to the 
extent above indicated and direct that the 
decree in favour of plaintiff be modified 
accordingly. 

Appeal accepted; Decree modified. 


CALCUTTA HIGH COURT. 
SECOND Orvi Appran No, 2411 or 1911. 
February 10, 1914. 

Present: —Mr. Justice Coxe and Mr. Justice 

AE D. Chatterjee. 
DOWLAT RAI—DEFENDANT—-AÀPPELLANT. 
versus l | 
KHUB LAL SINGH-—PraiNTIFF— 


RESPONDENT. 

Vendor and purchaser—Oonsideration and title, 
whether stranger to transaction can question —Evidence 
Act (I of 1872), s- 13— Thak map. 

All that was said in Achal Ram v. Kazim Hussain 
Khan, 9 C.W.N. 477; 8 O. C. 156; 15 M.LJJ. 197; 27 A. 
271; 32 I. A. 118, was that the question, whether the 
whole or a part of the consideration of a transaction 
that was admitted by the parties to it had passed, 
was no concern of a stranger to if. The decision is 
not and could not be an authority for holding that a 
defendant cannot question the title of the plaintiff in 
a suit for recovery of possession, if the plaintiff's 
alleged vendor supports him. 

"The entries in a thak map and its explanatory field 
book are evidence under section 13 of the Evidence 
Act, both against proprietors as well as against 
tenants because they could not have been compiled 
at all unless the possession of the persons holding 
the plots shown in them had then been asserted. 

Jagadindra Nath Roy v. Secretary of State for India, 
30 OC. 291; 5 Bom. L. B. 1; 7 C. W. N. 193; 30 I. A. 44 
(P. C.', followed. 

Jarao Kumari v. Lalonmoni, 18 C. 224, 17 I. A 146, 
distinguished." 

Appeal from the decree of the Sub.Judge 
of Saran, dated July 7th, 1911, reversing that 
of the Munsif of Chapra, dated March 30:;h, 
1911. | 

Babu Jogesh Chandra Roy and Sajani 
Kant: Sinha, for the Appellant. 

Dr. Dwarka Nath Mitter and Babu Bat- 
kuntha Nath Mitter, for the Respondent. ` 
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JUDGMENT.—The plaintiff in this ease 
claimed to have purchased the land in suit in 
the execntion of a mortgage decree obtained 
by one Seo Deni against Mangni and others. 
The suit was dismissed by the Munsif but 
decreed in appeal by the Subordinate Judge. 
The defendants appeal to this Court. 

Hirst, it is contended that tte Subordinate 
Judge should have come to & finding on 
the validity of the plaintiff’s purchase. 
The Munsif held that the mortgage and 


‘the decree and sale following on it were 


all fraudulent and colourable transactions. 
The Subordinate Judge came to no find- 
ing on this point and, I think, the case 
must go back for a decision of it. It is 
argued cn the authority of what is little 
more than a casual observation in the case 
of Achal Ram v. Kazim Husain Khan(1) that 
the defendants are not entitled to question 
the purchase. This contention seems to me 
quite unsustainable. All that was said iu 
the case cited was that the question, whe- 
ther the whole or a part of the considera- 
transaction, that was admitted 
by the parties to it bad passed, was no 
concern of a stranger to it. The decisiou 
is not and could not bean authority for 
holding that a defendant cannot guestiou 


the title of the plaintiff in a suit for 
recovery of possession, if the plaintiff's 
alleged vendor supports him. 

Secondly, the Munsif found that the 


judgment-debtors whose rights were bought 
by the plaintiff, had co-sharers and were nob 
entitled to the whole of the interest that 
purported to pass. The Sabordinate Judges 
has not found whether the plaintiff's purchase 
covered the whole interest or not. This 
point also must be decided. 

The Subordinate Judge has also relied on 
certain entries in what is called a thak 
map and field book. Tt is argued that these 
eutries are only admissible against propriet- 
ors, as tenants had nothing to do with 
the preparation of the thak maps. But 
itis laid down generally in Jagadindri Nath 


Roy v. Secretary of State for India(2) that these : 


papers are evidence and the sespe of their 
Lordships’ observations is not restricted to 
cases in which proprietors only are parties. 


(1) 27 A. 271; 9 C. W. N., 477; 8 O. C. 155; 15 
M. L. J. 197; 32 L A.118. | 

(2) 30 C. 291; 5 Bom, L. R. 1, 7 C. W. N. 198; 30 
L A. 44 (P. C.). 
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As to the assertion that tenants had no- 
thing to do with the ¿hak maps we can 
only gather the facts from the maps 
themselves. The present map is quite 
unlike an ordinary thak map. It shows a 
village -divided ‘into numerous little plots 
and obviously it was the intention of the 
Surveyor to record not only proprietors’ 
interests but also those of tenants. The 
-map indeed closely resembles the  khaera 
field map which appears opposite page 366 
in Khullur's Manual of Surveying (8rd Hdi- 
tion). That map refers to the District from 
which this appeal comes. The preparation 
of & map of this kind is described on the 
following pages of the Manual and certainly 
appears to be conducted with publicity. I 
find a foot-note on page 7 of a work recent- 
ly published by Major Hirst, Director of 
Surveys, Bengal and Assam, on the Revenue 
Surveys that runs: “In the early days of the 
Revenue Surveys the khasra Survey was 
used as a Zhakbusí as well as a Khasra 
Survey,later on, sometimes both were made 


but it will be generally found that if a. 


thakbust map was prepared no khasara was 
compiled, and vios versa.” It seems to me 
that this map and field book could not 
have been compiled at all unless the posses- 
sion of the persons holding the plots shown 
in it hadthen been asserted and that the 
entries are, therefore, evidence under section 13 
- of the Evidence Act. Reliance has been placed 
on the decision of Jarao Kumari v. Lalonmonz 
(3), It was held in Abdul Hamid Mian v. Kiran 
Chandra Roy (4) tkat ib was not decided in 
Jarao Kumari'scase (8) that maps were not 
evidence but merely that the map filed in that 
case was of no weight. Butin any oase the 
decision is easily distinguishable. The fact 
of the defendant’s possession in that case 
‘apparently was nof disputed and the ques- 
tion was whether the lands which they 
possessed at the time of the survey were 
recorded as debuiier or not. Now thé 
character of the possession was no concern 
of the surveyor and, therefore, his record 
with regard to it would be of no valne. 
I think, therefore, that the Subordinate 
Judge was rightin holding that the map 
and its explanatory field book were admissible 
in evidence and it is for him and not for us 


(3) 18 C. 224; 17 T. A. 146. 
(4) 7 C. W, N. 849. 
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to weighits value. ButI cannot find that 
the Judge has directed his mind to the 
actual entries before him. As they have been 
laid before us they show that two plots were 
in sr possession of Ramdeni Singh. The 
effect of the word ‘sir’ may be disregarded 
under the authority of the decision of Jarao 
Kumari v. Lalonmomi (8) but the entry 
of the land as in the possession of Ramdeni 
Singh is, in my opinion, admissible ia evi- 
dence. The other plots are shown as in the 
possession of Dalip Koeri and  Halwant 
Singh. How these entries support the 
pleintiff’s case has nob been explained to us 
and the Subordinate Judge does not apparently 
address his mind to the point. 

The judgment of the Court below seems 
to me defective and notin accordance with 
the requirements of Order XX, rule 4. 

The appeal must be allowed, the order of 
the Subordinate Judge set aside and the 
ease sent back for re-hearing of the appeal 
with regard tothe foregoing observations. 
Costs will abide the result. 

D. OHATrERJEE, J.—I agree. 


Appeal allowed, 


PUNJAB CHIEF COURT.  - 
First Crvi Appear No. 1190 or 1910. 
January 28, 1914. 
Present: —Mr. Justice Rattigan and 
Mr. Justice Beadon. 

Alusammat NUP DASI og RUP DASI Anp- 
OTH HRS— DEFENDANTS—APPELLANTS 
versus 
RAM DHAN AND OTHERS—PLAINTIFP3— 
RESPONDENTS. 

Custom — Succession—Oollaterals of the fourth degree 
—Daughier—-Presumptions in favour of collatera:s — 
Daughter-in-law not entitled to life-estate—Main. 
tenance. . 

The collaterals in the fourth degree of a ‘deceased 
sonless proprietor would presumably havea preferen- 
tial right to succeed to his property, and it would 
be for the daughter of the deceased and her sons to 
prove affirmatively a special custom entitling them to 
succeed in preference to the collaterals. 

The daughter-in-law of a deceased proprietor, can- 
not as such claim &life-estate in his property upon 
his death, She is only entitled to maintenance. 

First appeal from the decree of the District 
Judge, Kangra (Kulu), dated the 6th August 
1910, decreeing plaintiffs’ claim. 
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Dr. Muhammad Iqbal, for the Kaelan. 

The Hon’ble Mr. Shadi Lal, R. B., and 
Bakhshi Tek Ohand, for the Respontonta: 

JODGMENT.—The facts of the case, the 
pedigree-table of the parties and the history 


of the previous litigation between them are. 


set forth in detail in the judgment of the 
District Judge, Kulu, and in view of the 
fact that only three points have been urged 
before us on this appeal, it is unnecessary 
for us to recapitulate them. The points 
argued before us are as follows:— 

(1) Whether plaintiffs have been rightly 
found to be legitimate P 

(2) Whether, if legitimate, plaintiffs who 
would then be collaterals related in the 4th 
degree to the deceased, Teju, are entitled 
to succeed to his property to the exclusion 
of Teju's daughter's sons, a Ham and 
Chini Ram ? and 

(3) Whether Musammat Rup Dasi, the 
widow of Teju's son, Ram Pershad, who pre- 
deceased his father, is entitled to anything 
more than maintenance? 

In the grounds of appeal itis urged that 
the lower Court erred in holding that the 
defendants were not entitled to rely on a 
deed executed by Teju as a deed of gift and 
that the decision in the previous case with 
reference to the defendant’s rights under 
the said deed was not ves judicata so far as 
that deed related to the question of gift. This 
point was not urged before us by appellants’ 
Counsel, and, rightly so, for it is quite clear 
from iis nden of the Divisional Judge 
in the previous case that the deed was 
cancelled as a whole. As regards the three 
points before us we are satisfied that the 
conclusions of the District Judge are correct. 
The legitimacy of plaintiffs cannot reason- 
ably be challenged in view of the admitted 
facts that they were allowed to succeed as 
sons to the property of their father, Lach- 
man, and that they have also succeeded to 
the property of their collateral, Kholu, and 
also to property left by Narpat, one of the 
three sons of the common ancestor, Jai 
Rath. Inface of these facts it isidle to 
refer us to vague statements made by 
elderly witnesses such as Jota with reference 
to events that occurred sixty or seventy years 
ago, Assuming, then, that plaintiffs are 
legitimate, they, as collaterals in the 4th 
degree, would presamably have a preferential 
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right to succeed to property left by Teju, 
and it would be for the daughter of Teju 
and her sons. to prove affirmatively a' special 
custom entitling them to succeed in pre- 
ference to plaintiffs, Admittedly, defend- 
ants are unable to give evidence of any 
instance of a daughter succeeding in pre- 
ference to near collaterals such as plaintiffs, 
whereas, plaintiffs have given evidence with 
regard to their succession to the property of 
their collateral, Bholu, who left a daughter, 
Musammat Gauri Datt. This lady has given 
evidence in support of plaintiffs’ allegations 
As regards 
Musammat Rup Dasi we fail to see how she 
ean claim to be entitled to a life-estate in 
the property. Plaintiffs have contended that 
she was not the lawful wife of Ram Pershad, 
and we: notice thatin the memorandam of 
appeal she is described, in English, as the 
kept widow of Ram Pershad and, in the 
vernacular, as Madkhula Beva, or, the mistress 
of Ram Pershad. Ib is unnecessary for na 
to consider whether itis, or is not, proved 
that she was lawfully married to her late 
husband, as we are quite clear that she can- 
not, as the daughter-in-law of Teju, claim 
a, life-estate in the latter’s property upon his 
death. She has been granted maintenance 
by the District Judge, and, in our opinion, 
this is all that she is entitled to. 

Plaintiffs filed cross-objections with re- 
ference to the award of costs by thé District 
Judge, but these objections have not, been 
pressed. For the reasons above given we 
dismiss this appeal with costs. The cross- 
objections are also dismissed, but we make no 
order as to costs with regard to them. 

Appeal dismissed.. 


PUNJAB CHIEF COURT. 

First Cryin Arrear No. 936 or 1911. 
January 8, 1914. 
Present:—Mr. Justice Johnstone and 
Mr. Justice Chevis. 

DAYA RAM AND OTHERS —DEFENDANTS— 
APPELLANTS 
versus 
CHUNDAR BHAN AND OTABRS— PLAINTIFFS 


— RESPONDENTS. 
Accounts, re- -opening of —Balance struck-—-Bhul chuk 
(errors and omissions excepted). 


^ 
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The defendant, member of a partnership, at the 
time of the winding-up of the business, had before 
hima very clearand simple account, signed the 
balance, after having fully understood the contents, 
promised to pay in four instalments within a year, 
promised interest, and agreed that the debts and out- 
standings of the business were to be paid and realized 
respectively by himself and another defendant. A 
sort of deed of release was also executed by each 
party infavour of the other onthe same day. The 
defendant never made any attempt thereafter to 
have those accounts overhauled or corrected: 

Held, that, notwithstanding the fact that in striking 
and admitting the balance the phrase bhul chuk (errors 
and omissions excepted) had been used, the defendant 

_could not be allowed to go behind the settlement of 
accounts made. 

Magniram Kupchand v. Lakhshminarayan Ram- 
pratab, 32 B. 353; 10 Bom, L. R. 281, referred to. 


First appeal from the decree of the District 
Judge, Montgomery, dated the30th June 1911, 
decreeing plaintiffs’ claim. 


Lala Lajpat Rat and Mr. 
Narang, for the Appellants. 


| Rai Bahadur Pundit Sheo Narain, for the 
Respondents. d 


JUDGMENT.—The following pedigree- 
table shows the relationships inter se of the 
three plaintiffs and of defendauts Nos. 3 to 
9 They belong to the Arora tribe as also 
do defendants Nos. 1 and 2. 


Ratan Cuanp (dead), 


Jowala Ram, defendant No. 3, 
l 


—— 








—- — = — M warana a > 


-Ohandar Bhan Ram Chand Karam Chand 
(plaintiff i 1.) (defendant No. 4.) (defendant No, 5.) 


( 
Mukund Lal. Sant Ram. 


A SS amangan à 


Minor plantiffs Nos. 2 and 3. 








This was a joint Hindu family until 3th 
August 1908, when under an arbitration 
award (Exhibit D 24, page 67, paper-book) 
of which we shall hear more later, the 
family broke up, plaintiffs remaining joint 
inter se and defendants Nos. 3 to 5 also 
inter se. In the month of Maghar Sambat 
1961—November- December 1904, the family 
entered into a commission agency busi- 
ness with defendants Nos. 1 and 2, each 
group having half share; and this business 
lasted until 18th Jeth Sambat 1962—31st 
May 19C5, on which day there was drawn 
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up in the bahz of the family a statement of 
account (Hxhibit P. I.) between the family 
and defendants Nos. 1 and 2, translation of 
which will be found at nages 9-14 of the 
paper-book, This showed total debits 
against defendants Nos. 1 and 2 of 


` Rs. 9,675 odd, a total credit of Rs. 4,175 


odd, and a balance of Rs. 5,500 duly signed 
by Daya Ram, defendant No. 1, on the same 
day. Defendant No. 2 was not there, but 
he signed some days later; and neither of 
the two seems to have made any attempt 
thereafter, up to the date of the institation 
in July 1310, to have those 
accounts overhauled, or corrected, though 
in striking and admitting the balance the 
not unusual phrase bhul chukis used which 
corresponds to the English trader's “Errors 
and omissions excepted.” 

Plaintiff's claim, then, is based on this 
sum of Rs. 5,500. They admit a subsequent 
payment of Rs, 500 by defendants Nos. land © 
2—see Exhibit P. IL, page 14—and to the 
Rs. 5,000 thus remaining they add Rs, 2,591 
interest, the rate having been stated in the. 
balance of 3lst May 1905, as S anuas per 
cent. per mensem for the first year and Re, 1 
per cent. per mensem thereafter. The plaint 
gives some details both as to the nature of 
the items making up the sum of Rs. 9,675 
aforesaid and of those making up the sum of 
Rs. 4,175, but we need not go into this, as we. 
are going to bold that defendants Nos. 1 and 2. 
cannot in: all the circumstances go behind the 


balance of 81st May 1905 aforesaid. 


Defendants Nos. land 2 in their written - 
pleas—pages 71, 72—first demur to some of 
the figures in Exhibit P. I, with the aim of 
reducing the liability of-Rz. 5,500 as ab 31st. 
May 1905, and also allege subsequent pay- 
ments by themselves aggregating (inclusive 
of the Rs. 500 admitted by plaintiffs) Rs. 4,855 
(excluding fractions). They also give rather 
vague reasons for urging that in reality some 
Rs. 3,000 is due to them, and they object to 
paying interest. 


Upon these pleadings the natural issues 
were framed, and some four months later the 
Court, going behind the balance of 3lst May 
1905 and allowing interest as above, awarded 
to plaintiffs a decree for Rs. 5,419 and full 
costs against defendants Nos. l and 2. 

T hese defendants have appealed, and plaint- 
iffs have filed cross-objeotions, asking for the 
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sum of Hs. 2,172 which has been reduced from 
their claim. $ 

We have heard the caise argued at great 
length, a large number of the items in Ex- 
hibit P. I. having been discussed as well as the 
general question whether defendants Nos. l 
and 2 can properly be allowed to go behind 
the settlement of 3lst May 1905. That 


question we answer in the negative. 
The principle laid down in  Magmiram 
Kupchand v. Lakhshminarayan Rampratab 
(D, and-in the Privy Council  ruliug. 


therein cited seems to us fully applicable, aud 
here there are very special circumstances and 
ircidents which make the said principle pecu- 
liarly apposite. Defendant No, 1 had before 
him on 31st May 1905, at the time of the 
winding-up of the business, a very clear and 
simple account (Exhibit P. I). In signing the 
balance, defendant No. I signed a sorb of 


memorandum, of which he must have fully . 


understood the contents, in which he admitted 
that Rs. 5,500 was due to the plaintiffs, pro- 
mised to pay in four instalments within a 
year, promised interest as aforesaid and 
agreed that the debts and outstandings of the 
business were to be paid and realized res- 
pectively by defendants Nos. land 2, This 
sort of adjustment would hardly have been 
made in such detail then, if it had been con-- 
templated that extensive revision of the ac- 
count, such as defendants Nos. 1 and 2 now 
claim should be had, was to be made later. 
' Further, each party executed a sort of deed of 
release in favour of the other on the same day — 
see Exhibit P. 5, page 3, and Exhibit D.-15, 


page 89—and in this the words “bhul chuk” ` 


do not occur. Finally, as already said, dee '` 
fendants Nos. 1l and 2 never thereafter moved 


plaintiffs again to go into the account,: Ex- | 


hibit P.-I. 


' This finding absolves us from the neces- 
sity of going into such questions as whether 
the first debit item Rs. 2,500 in Exhibit P.I 
Bhould be as there stated or should be only 
Rs. 1,500 and whether this or that item 
should be struck out as the result of a badn: 
transaction. As to the latter question we 
may further point out that the lower Court 
seems to have raised it suo motu. Here 
also, as well as in going behind the balance, 
we think that Court was in error. 


(1) 32 B. 353; 10 Bom. L, li, 281. 
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There remain the questions of defendants 
Nos. laud 2's subsequent payments and of 
interest. The former are detailed in the 
paper-book in Exhibit D.-I, pages 28 — 25, 
This is a khata baht in form, and each item 
shows cross-reference to the appropriate page 
of eash- book or unt book. 

Now in theaward of 8th Augast 1908 
already mentioned the arbitrators professed 
to effect a complete separation of the family 
and a ec .mplete adjustment of their shares 
ete., in the family property; and in para- 
graph 1 (b) they clearly allotted to Chuniar 
Bhan plaintif No. 1 "outstanding debts, 
shown in the bahi khatı as due from Daya 
Ram-Gobind Ram" (defendants Nos. 1 and 2.) 
The amount is stated as Rs. 5,00) and Mr. 
Sheo Narain contends that the fizure shows 
that only the account up to3lst May 1905 
was intended to be allotted to the plaintiffs; 
but we cannot accede to this contention. If 
the contention is correct, then wherein the 
award does the account after 3lst May 1905 
between the joint family and. defendants 
Nos. 1 and 2, come in? We think it is clear, 
therefore, that defendants Nos. 1 and 2 are 
entitled to import into this case their deal. 
ings with the joint family in 1905 —1907, 
for to plaintiffs were allotted those dealings 
aud their results as well as the balance of 
Rs. 5,500. 

It is convenient next to examine a point 
taken by Mr. Sheo Narain, who contends 
that, if defendants Nos. 1 and 2's pay menta to 
the family between June 1905 and October 
1907 areto be taken into account, the dealings 
upon certain séas—Hxhibits P.-10, P..11, 
and P.-12.—pages 22 ef seg must also be 
included. We reject this contention: it ig 
abundantly clear that Exhibit P..10 relates 
to a transaction that has been fully ad. 
justed, and as to the other Exhibits P..11 
and P..12 iv is enough to say that plaintiffs 
have produced no evidence regarding them 
and are unable even to state with any 
definiteness what, if anything, they claim on 
their account, It is too late at this 
stage for plaintiffs to ask us to hare 
a ‘fishing’ inquiry into the outcome of 
those szttas. 


In our opinion defendants Nos. 1 and 2 have 
sufficiently proved that the itema in Exhibit 
D-I, pages 26-28, are genuine and must 
be eredited to thom. Some of those itemy 
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are shown in Exhibit P.-13, page 15, on 
which plaintiffs rely, and they are all in 
the handwriting of Radha Ram, witness 
for plaintiffs, see page 73. This man is a 
friend of plaintiff No. 1, and it is most signi- 
ficant that Exhibit D.-1. should be in his hand- 
writing. We are unable to understand 
the lower Court when it writes of some 
of these items as unascertained. On these 
grounds alone we are prepared to express 
ourselves as satisfied that these payments 
by defendants Nos. land 2 are genuine and 
Mr. Lajpat Rai gives us further indications 
in the same direction. It would make this 
judgmen: too prolix were weto go into great 
detail here:—We need only say that 
plaintiff's own statement at line 2, page 84, 
admits the item of Rs. 144-12-0, and that 
it appears in the kachi rokarat page 42 as 
item 23. Ib would be hazardous to say that 
this kach! rokar is also a fabrication. Again, 
the item of Rs. 353-8 0, at page 27, is fully 
made out, see Exhibit D..4, page 45, and 
plaintiffs statement at page 84, line 2, 
plaintiff's statement in previous case, page 
49, made in 1905, showing Exhibit D.-1 
was then deemed settled; also see Exhibit 
D..3, item 36, page 43. Then Sahib Ditta, 
witness, page 82, fully proves plaintiff No. l's 
signature onthe Rs. 1,562.8-0, item at page 
44 in Exhibit D.-3: it is noticeable that 
plaintiff No. l did not dare to go into the 
witness-box and deny this signature. 


In reply to all this Mr. Sheo Narain 
points to the’ "debita" in Exhibit P..13; 
but he has not shown us that any of these 
items are proved, They are “in the air”; 
.defendants Nos. l and 2 say they were 
invented to manufacture an account against 
which the "credits" shonld be taken so as 


to keep them out of the present case. In ~ 


the absence of any proof of these “debits” 
we must leave them out of - account. 
[In connection with Exhibit P.-13 it 
may be as well to note thab the first total 


on the credit side Rs. 1,403-10-6. is 
incorrect, apparently not including the 
7th item Rs, 327.10.6, The first total 


should be Rs. 1,731-10-6 and the second 
Rs, 2,194.9.3]. 1f this had been a genuine 
account, would ‘not plaintiffs have dealt 
with it in their plaint ? 

16 follows, then, that, upon our view of 
the case, plaintiffs are entitled only to 
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Rs. 5,500-0-0 minus Rs. 4,855-0-0 plus in- 
terest, z.e., Rs. 645.0-0 plus interest. And as 
regards interest we think justice will be done 
if we allow 8 annas per cent. per mensem on 
this balance from 31st May 1905 for the first 
year aud Re. l per cent. per mensem thore- 
after to date of decree which may bə taken 
as 7th January 1914, For tho first year the 
interest works out to about Rs. 38.11.2: for 
the eight years Ist June 1905 to 3lst May 
1913 to Rs. 619-4-6 aud for the 7} months 
from Ist June 1913 to date of this decree to 
Rs. 46-12.0; total Rs, 6353-0-0 (circiter), 

We, therefore, accept ths appeal and reject 
the cross-objections, and we give plaintiffs a 
modified decree for Rs. 1,340.0.0, 


As regards costs, we must take into account 
the fact that plaintiffs have virtually lost 
their case. Their attempt to exclude defend- 
auts Nos. 1 and 2’s payments was disingenu- 
ous; but, on the other hand, defendants Nos, 1 
and 2’s attempt to get behind the settlement 
of 3lst May 1905 deserves a similar descrip- 
tion. On the whole we think the fairest 
order possible is to make plaintiffs pay half 
of defendants Nos. 1 and 2’s costs. 


Appeal accepted. 


CALCUTTA HIGH COURT, 
Seconp rvit Arrear No. 1839 or 1910. 
November 26, 1913. 

Present:— Justice Sir Herbert Carnduff, Kr., 

. and Mr. Justice Richardson. 

GURU CHARAN SAHA, AND ON HIS DEATH, 
HIS HEIR AND liEGAG, REPRESENTATIVE, 
JOGESH CHANDRA SAHA —DEFENDANT 
——ÁPPELLANT 
versus 
SURENDRA KRISHNA ROY 
CHOUDHURY AND orguggs—PrAINTIPEÀ 


— RESPONDENTS, 

Limitation Act (XV of 1877), s. 19—Acknowledgment 
of liability —Admission of right, involves admission of 
legal consequences of that right—Acknowledgment, whe- 
ther necessary to be addressed to person entitled to 
right. - 

If a person admits a right, it is a necessary impli- 
cation that he also admits the legal consequences of 
that right. - 
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Maniram Seth v. Seth Rup Chand, 33 C. 1047 (P.C.), 
4 C, L. J. 94, 8 Bom. L. R. 501; 10 C. W. N. 874; 1 M. 
L. T. 199; 3 A. L. J. 525; 16 M. L. J. 300; 2 NDE. R. 130; 
38 I. A. 165, relied upon. 

Therefore, where a person admits that land of which 
he is in possession at the time, is the property of 
another, he admits that he is liable to restore it to 
that other. a 

An acknowledgment to whomsoever made, if it be 
an acknowledgment pointing with reasonable certainty 
to the liability in dispute or the rights out of which 
that liability arises, as a legal consequence, is an 
“acknowledgment” of liability within the meaning of 
section 19 of the Limitation Act, 1877. 

Majmudar Hiralal Ichhalal v. Desai  Narsial 
Chaturbhujdas, 18 Ind. Cas. 999; 13 M. L. T. 415; 
(1913) M. W. N. 428; 11 A. L. J. 432; 17 C. L. J. 474; 
15 Bom, L. R. 483; 37 B. 326; 25 M. L. J. 101; 40 
I. A. 68; 17 O. W. N. 573, relied upon. 

Appeal from the decree of the First Sab- 
Judge of Dacca, 
modifying that of the First Munsif of 
Nasaingunge, dated October 4th, 1909. 

Babus Dwarka Nath Ohakravartz and Gopal 
Chandra Das, for the Appellant. 

Babus Jogesh Ohunder Roy and Akshay 


kumar Banerjee, for the Respondents. 
JUDGMENT. 


Carnporr, J.—The only question raised by 
thie appeal is as to the interpretation and 
application of section 19 of’ the Indian 
Limitation Act of 1877, under the provisions 
of which “if, before the expiration of the 
period prescribed for a suit or application 
in ‘respect of any property or right, an 
acknowledgment of liability in respect of 
such property or right has been made in 
writing signed by the party against whom 
such property or right is claimed, or by some 
person through whom he derives title or 
liability, a new period of limitation accord- 
ing to the nature of the original lability 
shall be computed from the time when the, 
acknowledgment was so signed". ' 


. The respondents are the shebarís of the 
deity, Ishwar Narsing Jiu. The akhrabari 
of the sheba may be said to be divided in two 
by a path and there is now no dispute 
except as to the northern portion upon: 
which a hut stands. In 1908 the shebazts 
sued to eject the appellant who had entered 
on the land and erected the said hut more 
' than twelve years before. It is conceded 
before us that the suit was out of time unless 
a kabulzat executed in 1897 by the appel- 
laut contains what amounts to an acknow- 
ledgment of liability within the meaning 


dated’ March llth 1910,: 


of the section which I have quoted. The 
Court of first instance held that it did not, 
but the lower Appellate Court took the 
opposite, and, in my opinion, the right, 
vlew. 

The kabulial in question was executed by 
the appellant in favour of certain members 
of the family of the Nawab of Dacca, who 
had no concern with either the suit or the 
akhrabari. It relates to several plots of 
land lying to the east of the road which 
runs along the eastern side of the akhrabart, 
and,in a schedule annexed to it, it dis- 
eribes the two plots furthest south in the 
following terms:— 

"(I) North of the shal of Town Bazar: east of 
the road to the east of the kassa lands of my 
jimma, mudafut, your khas tenant Akamaddi 
Bhistiwalla and of the  akhra lands of 
Narasingh Jiu; south of the land No. 2; 
west of the lands held by the tenant 
Prasanna Kumar Dutt appertaining to the 
lakheraj of Lakhmi Narain Thakur. Within 
this boundary the lands measuring 55 cubits 
in length from north to South and 46 $ cubita 
in breadth from east to west. A six annas 
share thereof, 

"(2) North of the aforesaid land No. 1 
east of the road lying to the east of the 
lands mudafat the said Akamaddi and of the 
land. No. 8, south of the dwelling house 
of our ordinary tenant Lakmi Baisnabi which 
has been made over to Shanakals Baisnabi 
in miras Settlement; west of the lands No. 1 
held by the aforesaid Prasanna Kumar Datt, 
Within this boundary the lands measuring 
44 cubits from east to west and 43 cubits 
from north to south, A six annas share of 


- the same.” 


It is now found as a fact that the appel- 


lant purchased some land from Akamaddi 


Bhistiwalla in 1894 and that those lands 
were beyond, and immediately to the north 
ot the akhrabari. It appears further that 
the khal of Town Bazar which is mentioned 
as the southern boundary of the lands dealt 
with in the kabuliai, also rans along the 
south of the akhrabar?. It would seem to 
follow that the appellant, who in his evidence 
accepted full responsibility for the details 
set forth in the kabukat in that document 
admitted by necessary implication if not by 
express words that the whole of the land 
originally in dispute was.the property of the 
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deity Narshing Jiu. This is the viaw of the 
- learned Subordinate Jadge which I am dis- 
posed to regard as a finding of faot that 
cannot be interfered with on second appeal. 
Aud in any case it is a finding which strikes 
me as most reasonable ‘and which I should 
not be prepared to reject. I take it, then, 
that in the kabulzot of 1597 the whole of 
the land originally in dispute, including 
the northern part of it which is still in dis- 
pute, was admitted by the appellant to 
appertain to the akhrabari. 

But the learned Vakil who appears for 
the appellant, relies on the ruling of the 
Privy Council in Mylapore Iyasawmy Vyapoory 
Moodliar v. Yeo Kay (1) asexplained by 
this Court in Imam Ali v. Baz} Nath Ram 
Sahu (2) and contends, first, that there is here 
no admission of any liability to be evicted, 
and secondly, that an acknowledgment sach 
as this addressed toa stranger and so far 
as appears, not communicated to the other 
side is not an acknowledgment of liability 
within the meaning of the section, 


Now these cases, no doubt, lend support 
to the learned Vakil’s contentions; but 
there are two very recent pronouncements of 
the Judicial Committee which are so distinct 
as to require neither sapplement nor explana- 
tion which were delivered after the decisions 
of this Court above referred to and which 
seem to me to dispose of the matter finally. 
Their Lordships’ judgment in the case of 
Maniram Seth v. Seth Rup Chand (3) now 
makes it clearthat if a person admits a 
right, it isa necessary implication that he 
also admits the legal consequences of that 
right.so that where, as here, a person admits, 
that land of which he isin possession at 
the time, is the property of another he 
admits that he is liable to be made to 
restore it to that other. 
Hiralal Ichhalal Majumdar v, Desar 
Narstlal Ohaturbhujdas (4) meets the remain- 
ing contention; for in the course of the 
argument both Mylupore v. Yeo Kay (1) and 


(1) 14 C. 801; 14 I. A. 168. 

(2) 33 C. 613; 10 C. W. N. 551; 3 C. L. J. 570. 

(3) 33 C. 1047; 4 C. L. J. 94: 8 Bom. L. R. 501; 10 
C. W. N. $74; 1 M. D. T. 199; 3 A. L, J. 525; 16 M. L. 
J. 300; 2 N. L. R. 130; 33 I.A. 165.. 

(4) 18 Ind. Cas. 909; 17 C. W. N. 673; 13 M. D. T. 
415; (1913) M. W. N. 428; 11 A. L. J. 432; 17 O. D. J. 
4/4; 15 Bom. L, R, 483, 37 B, 326; 25 M. L.J. 101; 
10 L A. 68. 
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Imam Ali v. Baijnath (2) were cited and 
relied upou by the appellants, and ib is mani- 
fesb from the remark which Lord Moulton- 
is reported to have made, that the ratio 
deci:dindi was the absence from the Indian 
Acts of the words in the Hoglish Statutes 
which: restrict the acknowledgmsnts of 
right contemplated by them to such as are 
mad» ‘to the person entitled thereto or to 
his agent.” “Ib is enough” observed his 
Lordship "that those words are nob in the 
Indian Statutes. You wish they were 
there.” 

It seems to me, therefore, to be now 
settled that au ackaowlelgment, to whom. 
soever made, if it be an acknowledgment 
pointing with reasonable certainty to the - 
liability in dispute or the right out of which 
that liability arises asa legal consequences 
is an ‘acknowledgment of liability” within 
the meaning of section 19 of the Limitation 
Act, 1877, or the corresponding section 19 
of the new Indian Limitation Act of 1908. 
Consequently, I wonld dismiss this appeal 
with costs. i 


RICHA?DSON, J..—1 agree. 
Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER'S 
. COURT. 
APPLICATION No. 74 or 1913. 
October 16, 1913. 
Present: —Pandit Kanhaiya Lal, A. J. C. 
HARI DAS PAL -—APPLICANT 
VETEUS 
Tas MUNICIPAL BOARD, LUCKNOW — 


OPPOSITE Party. . . 

Land Ácquisition Act (I of 1804), ss. 9, 12, 18— 
Award made by Collector without being communicated 
to applicant, effect of-—Linutation for filing objection-~ 
Jiigh Court's power of revision. 

An award written or signed by the Collector with- 
out being made in the presence of or communicated 
to the applicant is qua the applicant no award at all 
and the period of limitation for filing an objection to 
the award can only be computed from the date when 
the award is made Within the applicant’s knowledge. 

A Collector, in rejecting an application made under 
section 18, clause (1) of the Land Acquisition Act, 
acts judicially and his order is open to revision by 
the High Court. 

Admintstrator-General of Bengal v. Land Acquisition 
Collector, 12 C, W. N. 241, referred to, 


Voi. XXII] 
HARI DAS FAL t. MUNICIPAL BOARD, LUCENOW, 


Appeal against the order of the Laud 
Acquisition Officer, Lucknow, dated 6th 
December 1912. 

Babu Abhoy Pado 
cant. 

Babu Nogendro Nath Ghoshal, for 
Opposite Party. | 


JUDGMENT.—The applicant, Hari Das 
Pal, was the owner of house No. 254 situated 
in Mohalla Pir Jalil, city Lucknow. The 
Municipal Board of Lucknow wanted to 
acquire the house and the land occupied by 
it for publie purposes. A notice was accord- 
ingly issued by the Land Acquisition Officer 
under section 9 of Act I of 1894 stating that 
the Government intended to take possession 
of the same and that claims to compensa- 
tion for all interests in it should ba made to. 
him on or before the 22nd December 1911. 
That notice was served on Hari Das Pal on 
the 5th December 1911. The statement of 
Hari Das Palas contained in his affidavit 
is that he sent a olaim by post to the Land 
Acquisition Officer but no such petition 
or claim appears to be traceable according 
to the Government Pleader on the land 
acquisition file. An ‘award was subsequently 
made by the Land Acquisition Officer on the 
26th February 1912, but no notice of such 
award was given to the petitioner, Hari 
Das Pal, as required by section 12 of the Act 
till the 14th September 1912. On the 23rd 


Bose, for the Appli- 


the 


Ociooer 1912, wishin six weeks of the 
date of the service of that notice, the 
petitioner personally presented an appli- 


cation to the ind Acquisition Officer request- 
ing him to refer the matter to the District 
Judge of Lucknow for orders under the 
provisions of section 18 of that Act. The 
Land Acquisition Officer thereupon directed 
. a reference to be made, but on a subsequent 
report made by one of his subordinates he 
informed the applicant that his application 
for reference was barred by time. 


Section 18 of the Land Acquisition Act, 
however, allows such an application to be 
made, if the person making it was present or, 
represented before the Collector at the time 
when he made his award, and in other cases 
within six wesks from the date of the 
receipt of the notice from the Collector under 
section 12 or within six months from the 
date of the Collector’s original award which- 
ever period shall firstexpire. Ths intention 


-Section 12 accordingly imposes 
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obviously is that if no objection be made, the 
award should become final in any case after 
the lapse of six months, provided the award 
is duly made. An award is not duly made, 
if itis not made in the presence of the 
party interested nor intimated to him. 
a statutory 
liability upon the Collector to give immediate 
notice of his award to such of the persons 
interested as are not present personally or 
by their representations when the award is 
made, 

Bat the notice in this case was sent after the 
period of six months had expired from the 
date of signing of the award. It is admitted 
on behalf of the opposite party that the 
applicant was not present personally or 
otherwise on the date when the award 
was made. He was then employed in another 
District. 

The inordinate delay or negligence of the 
Land Acquisition Officer in complying . with 
the law materially prejadie»l the applicant, 
and it is undesirable to allow a party to derive 
benefit from his own neglect or disregard 
of asiatutory daty which he owed to another. 
A party who fails to discharge sucha daty 
aud thereby leads the other to believe that no 
award has yet been made, cannot throw upon 
the other the burden of finding out for 
himself whether an award has been made 
when the law casts upon him the obligation 
of communicating the award tothe party 
concerned. 


An award written or signed by the Collector 
aud kept by him in his pocket without being 
made in the presence of or communicated to 
the applicant is guz the applicant, no award 
at all, and evenif the omission to senda 
notice is only asctdental or due to negligence, 
the period of limitation for filing an objec- 
tion to the award can only be computed from 
the date when the award is made within the 
applicant’s knowledge. 


The Lagislature insisted that an immediate 
notice of the award should be sant to the 
party interested, because private rights 
required as much protection as public 
interests. An award is in substance a tender 
of the amount assessed by the Oollector, and 
no tender is complete unless it is com- 
munieated to the party coneerned. Section 
18, clause (2) (b), pre-supposes the sending 
of such a notice, and though as observed in 
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. In re Land Acquisition Act (1) the im- 
mediateness of the notice may also have been 
provided for in the public interest to expedite 
the acquisition proceedings and facilitate their 
early disposal, the interests of the party 
whose property was being acquired required 
that an early intimation of what he was to 
get should'be sent to him. | 

An award made bya Laud Acquisition 
Officer will be deemed to have been made 
when itis delivered to him or in his presence 
in the manner required by law. In MacDonald 
v. The Secretary of State for In lia (2) Rattigan 
and Shah Din, JJ., held thatan award 
under the Act cannot be deemed to be made 
until it is announced and communicated to 
the person interested. It is unnecessary to 
discuss, under the circumstance, whether sec. 
tion 18 of the Limitation Act applies to the 
eases governed by the Land Acquisition Act, 
for the applicability of the former to the 
periods provided by special Acts is a matter 
on which the authorities are not in unison, 

In <Admintstrator-General of Bengal v. 
Land Acquisition Collector, 24-Parganas 
(3) it was held that in rejecting an appli- 
eation made under section 18, clause (1), of 
the Land Acquisition Act asking for a re- 
ference to the Civil Court, the Collector acts 
judicially, and his order is subject to revision 
by the High Court. The Land Acquisition 
Officer in the present case passed an order 
directing a reference, which he subsequently 
set aside without any justification. The 
application was made within the statutory 
period from the date of the service of the 
notice and a reference ought io have been 
made to the Civil Court as desired by the 
applicant. 

The application is, therefore, allowed and 
the petition remanded to the Collector with 
a direction to make a reference to the Civil 
Court as required by section 18 of the Land 
Acquisition Act. No order is made as to the 
costs, 

Application allowed; Petition remanded. 


(1) 7 Bom. L. R. 697; 30 B. 275 at p. 283. 
(2) 4 Ind. Cas, 914; 128-P. R. 1908; 19 P. L. R. 
0 


1909. 
(3) 12 C. W. N. 241. 
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CALCUTTA HIGH COURT. 
S&COND Cryin Arrear No. 3163 or 1911. 
January 26, 1914. 

Present:— Justice Sir Herbert Carnduff, Ka., 
and Mr. Justice Richardson. 

PITER alias BABU GOMEZ —PLAINrtIEF 
— APPELLANT 

< versus 
MAHOMED IDOO M[IAH—Dsvenpant 


— RESPONDENT. 

Evidence Act (I of 1872), ss. 32, 67—Certificate, 
admissibility of, without production of writer. 

In 8 suit on a bond, the defendant in order io sup- 
port the plea of limitation produced a certificate from 
the Secretary of a Club at Rangoon stating that he was 
in the service of the Club ona certain date: Held, 
that the certificate was inadmissible in evidence 
Without the writer of the certificate being prodneed 
in Court and examined as a witness. 


Appeal from the decree of the District 
Judge of Faridpur, dated July 25:h, 1911, 
reversing that of the Munsif of Faridpore, 
dated March 16th, 1911. 

Dr. Rash Behary Ghosh, Babus Jyotish 
Chandra Hazrah and Debendra Nath Kumar, 
for the Appellant. 

‘Babu Charu Ohandra Biswas for Babus 
Surendra Nath Guha, and Babu Charu 
Ohandra Bose, for the Respondent. 

JUDGMENT. 

ÜAnNDUFF, J.— The question raised by this 
second appeal is as to the effect of the 
improper recaption of inadmissible matter in 
evidence, 

The plaintiff, suing on a bond, endeavour- 
ed to save the bar of limitation by proving 
payment of interest by the defendant in 
Faridpur on the 15th December 1907. Tbs 
defendant in reply produced what is called a 
certificate which he swore he had received 
from the hands of the manager of the Pegu 
Club,and which apparently showed that he was 
in the service of that Club in Rangoon on the 
date mentioned. The Court of first instance 
believed the plaintiff's witnesses and, hold- 
ing that the certificate was " not duly proved,” 
refused to ‘attach any importance to it", 
The suit was accordingly deereed. Tha 
lower Appellate Court on the contrary con- 
sidered the plaintifi’s evidence ' discrepant" 
and “not at all very satisfactory”, and held, 
referring to section 67 of the Indian Evidence 
Act of 1872 that there was “suticient 
proof” of the certificate. In this view, the 
learned District Judge reversed the decree 
and ordered the dismissal of the suit, 
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The precise point arising in connection 
with the so-called certificate does not seem 
to have been appreciated by either Court. 
It does not turn on whether it was shown to 
be genuine or not, but on whether it could 
be admitted in lieu of the evidence of the 
writer himself. Itis to my mind perfectly 
clear that it could not, and, indeed, no 
attempt has been made to show us that it 
could under section 32 or any’ other section 
of the Evidence Act. The District Judge was, 
therefore, wrougin takingit into considera- 
tion-at all. 

It is argued, however, that its improper 
reception is not necessarily fatal, and 
reference is made to section 167 of the 
Evidence Act. But I think that we 
could not with safety attempt to apply that 
provision in the case before us; for the 
learned District, Judge has not told us, aud 
it seems to me to be absolutely impossible 
for us to say, how far he was influenced by 
the certificate. No donbt, he begins his 
judgment by disparaging the plaintiff's 
witnesses, and goes on todeal with the 

certificate. But the very fact that he found 
- it necessary to overrule the Munsif on the 
point affords ground for the argument that 
he must also have found that it was necessary 
to rely on the certificate, or, in other words, 
that he could not have decided the case as 
be did without it. Moreover, it would seem 
thatthe certificate, if velted upon to prove 
its contents, was & most damning piece of 
evidence which was really conclusive against 
the plaintiff, and it may well be that, with 
it in his mind, the learned District Judge 
could not help approaching the evidence of 
the plaintifl’s witnesses without an amount 
of distrust and euspicion that rendered it 
impossible for him to believe their evidence. 
In fact, it would seem to be impossible to 
rely upon the certificate without rejecting 
ihe oral evidence, 

I think, therefore, that this appeal must 
be allowed, the decree of the lower Appellate 
Court discharged, and the case remanded to 
it for & fresh decision after eliminating the 
certificate. 

The costs of this hearing will be the costs 
in the cause, 

Ricaarpson, J.—I agree that the certificate 
was inadmissible in evidenee and that in the 
circumstances there must be a re-trial. 

Appeul allowed. 


INDIAN OASES. 


655 


ALLAHABAD HIGH COURT. 
Letrers Parent APPEAL No. 86 or 1913. 
December 6, 1913. 
Present:—Sir Henry Richards, KT, 
Chief Justice, and Mr. Justice Banerji. 
FATEH LAL—Dersnpant— APPELLANT 
versus 
CHEDA AND OTHERS — PLAINTIP F3 — 
RESPONDENTS, 

Estoppel — Morigagor and morigagee — Morlgagee's 
right to deny the mortgagor's title — Benami transaction. 

In a suit for redemption of a mortgage, the defend. 
ant pleaded that he was the real owner of the pro. 
perty and that the plaintiff had no right of any sort 
and that the mortgage was a fictitious transaction: 

Held, that no question of estoppel arose in the case. 
The Court was entitled to go into the evidence as to 
what was the real nature of the transaction of the 
mortgage. 

Letters Patent Appeal, in Second Appeal 
No. 1209 of 1912, dated 30th June 1913, 
from the following 

JUDGMENT. 

LrLs,J.—This is a suit for redemption of 
a mortgage executed on the 20th of August 
1884 by Ramoli acting as guardian of plaintiffs 
Nos. 1 to8, her sons to infavour of Fateh 
Lal, defendant. The Court of first instance 
decreed the suit, but this decree was reversed 
by the lower Appellate Court. The plaintiffs 
came hereon second appeal. It appears 
that the property was originally purchased 
in the name of one Daya Ram who was 
admitted by the predecessors-in-title of tho 
plaintiffs; but the defence raised was that 
Daya Ham was a mere benumidar for the 


- defendant; that the owner of'the property was 


the defendant and not the plaintiffs, that the 
plaintiffs had noright to execute the mort- 
gage and that the whole transacsion was a 
bogus one designed to conceal the fact that 
the defendant, a patwart, had purchased the 
land contrary to the rules of his Dapartment, 


-The lower Appellate Court has accapted these 


pleas. Iam quite unable to agree with the 
view it has taken. The mortgage deed in 
suit was executed as far back as 1884. The 
defendant accepted his position as mortgagee 
and allowed his name to ba recorded as such. 
In my opinion, he is now estopped from deny- 
ing the title of his own mortgagor. In the 
second place ib appears to me that the whole 
transaction was fraudulent and contrary to 
public policy andthe Courts should not, 
therefore, give effect to it. The learned 
Vakil forthe respondent has merely urged 
that the finding of the lower Appellate Court 


4 


` it was fictitious. 
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io the effect that the mortgage was a fictitious 
one is a finding of fact behind which this 
Court cannot go. Iam, however, of opinion 
that the defendant should not have been 
allowed to set up the plea thatthe mortgage 
was a fictitious one. I decree the appeal, set 
aside the decree of the lower Appellate Court 
and restore that-of the Court of first instance. 

Dr. Satish Chandra Banerji (with him Mr. 
S. R. Dar) for the Appellant. 

Dr. 8. N. Sen, for the Respondents, 


JUDGMENT.—This appeal arises out. of a 
suit brought by the plaintiffs to redeem an 
alleged usufructuary mortgage, dated the 20th 
of August 1884. The defence was that the 
predecessor-in-title of the defendant was the 
real owner of the property and that the 
plaintiffs had no right of any sort and that 
the mortgage wasa fictitious transaction. 
The Court of first instance decreed the 
plaintiffs! claim. The lower Appellate Court 
having gone carefully into the case came to 
the conclusion that the original sale, which 
was madeinfavour of one Dayana, was a 
benamz transaction, the real purchaser being 
the predecessor-in-title of the defendant. 
Beyond doubt, there was evidence in support 
of the finding. The learned Subordinate 
Judge’ gives his reasons for e-ming to the 
conclusion that the sale was benam:z. Frima 
facie this finding based as it was on evidence 
was binding on this Court in second appeal. 
A learned Judge of this Court reversed the 
finding of the lower Appellate Court 
holding that the defendant was estopped 
from denying that the mortgage was a genuine 
transaction, and that the mortgagor was 
entitled to make the mortgage. In our 
opinion no question of estoppel arises in the 
present case. The Court was quite entitled 


to go into the evidence as to what was the . 


real nature of the transaction. Assuming the 
finding to be correct as we think we are 
bound to do, both sides knew exactly the 
nature of the transaction, that is to say, that 
It is not like the case in 
which an innocent purchaser has been misled 
by the real owner allowing another person to 
hold himself forth to the world asa true 
owner. In the present case (assuming again 
the correctness of the finding), the plaintiffs, 


‘ and those through whom they claim, were al- 


waysawareof the real nature of the transaction. 
We must allow the appeal, and setting aside 
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the decree of this Court restore the decree of 
the lower Appellate Court, with costs of both 


hearings in this Court. 
Appeal allowed. 


THE COURT OF THE FINANCIAL 
COMMISSIONERS, PUNJAB. 
Revision APPLIGATION No, 292 or 1912-1913. 
November 12, 1913. 
Present:—Mr. M. W. Fenton, F. C. 
KISHOR CHAND AND ANOTHER— 
PLAINTIFFS — ÁPPLICANTS 
: versus 
BADHAW A SINGH. AND ANOTHER— 
DEFENDANTS— RESPONDENTS. 

Jurisdiction —Revenue or civil suit—Mortgagee with 
possession——Mortgage-deed providing for mortgagor to 
hold land minjanib wa ba ijazat and also for payment 
of lagan— Revenue suit. 

Where a mortgage of land is with possession and 
the mortgage-deed provides for the mortgagor holding 
the land under (minjanib wa ba ijazat} the mortgages 
and for the payment of rent (lagan) by the former to 
the latter, the relationship between the parties would 
be that of tenant and landlord, and a suit by the | 
mortgagee to eject the mortgagor from possession 
would be a revenue suit. 

Gurditta v. Panju Shah, 19 P. R. 1893, Buta Shah 
v, Kalu, 46 P. R. 1894, followed. 

Nizam v. Budhan, 1 P. R. 1908 Rev.; 6 P. W. R. 
1908 Rev., dissented from. 

Petition for revision against theorder of the 
Commissioner, Jullundhur Division, dated the 


17th September 19I3. 


Mr. Pestoniz Dadabhoy, for the Applicants. 
Lal Khazrat? Ram, for the Respondents, 


ORDER.—The facts are clearly set forth 
in the learned Commissioner’s order of 
reference, but I am unable to concur with 
Colonel Popham Young that the case is a 
civil court one and that the lower Revenue 
Courts have been right in holding that the 
relationship of landlord and tenant does not 
exist between the parties. Briefly the case 
is one in which the plaintiffs sue as mortg- 
agee landords to eject the defendants as 
mortgagor-tenants because the defendants 
have failed to pay rent. The mortgage. 
deed deals not only with the mortgage 
transaction. It also provides that the 
mortgagor (defendants’ predecessor-in-inter- 
est) shall become the tenant of the 
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mortgagee and pay rent. In the deed the 
transaction is described as a mortgage 
with possession. The words in the deed 
which I regard as establishing the relation- 
ship of landlord: and tenant between the 
parties are the following: “Kasht arazi 
marhuna —minjanib- wa ba ijazat mur- 
tahinan rahin kerega; gedawar lekar 
muamla sarkari jumla ikhrajat wa abiyana 
nahr waghatra har kism apne pas se ada karke 
mablagh sih sad rupaya lagan munafa khalis 
sal tamam sal ba sal murtahnan ko ba mauga 
nimani ada kar diya karunga.” Now the fore- 
goivg stipulation provides for the mortgagor 
holding the land under (minjanib wa ba 
ijazat) the mortgagees, and it also provides 
for the payment of rent (lagan) by the former 
to the latter, 
not to regard the relationship between the 
parties as that of "tenant" and "landlord" 
looking at the definition of these terms 
iu section 4 (5) and section 4 (6) of the 
Tenancy Act. In similar circumstances in 
the cases reported as Gurditta v, Paniu Shah 
(1) and Buta Shah v. Kalu(2)the Chief Court 
held such a relationship to be established, and 
ruled that a suit by the mortgagee to eject 
the mortgagor from possession was a Revenue 
Court suit. The whole diffculty in the 
present case has been caused by my prede- 
cessore’ ruling [Nizam v. Budhen (3)]. In that 
case there was a certain amount of 
laches on the part of the’ mortgagee who 
had neglected to sue for rent or for ejectment 
for a long time after the mortgagor-tenant 
had been in default with his rent. But the 
principle of my _predecessor’s ruling is, 
undoubtedly, in conflict with that of the two 
Chief Court rulings cited above “and this 
conflict has led to thelozer Revenue Court’s 
conclusion that the case is not a revenue 
one, after that it had been -decided 
by the Civil Courts that it is nota civil 
one. Sir James Wilson does not in his ruling 
of 1908 refer to the. previous decisions 
of the Chief Court. Had he done so 
I &m convinced that he would have reached a 
different conclusion. At any rate I am 
unable to follow him or to dissent from 
the views set forth in the Chief Court’s 
judgments cited. Acsordingly, I hold 


(1) 19 P. R. 1893. 
(25 46 P. R. 1894. 
(3) 1 P, R. 1908 Rev.; 6 P, W. R. 1908 Rev. 


Jt is impossible, therefore, - 


that the present suit has been rightly 
brought in the Revenue Courts. Oa the 
merits the defendants’ Counsel is unable t» 
show cause why the plaintiffs should not as 
laudlords recover possession of the land in 
dispute owing to tha non-payment of rent 
by the defendants. Accordingly, under sec- 
tion 94 5f the Tenancy Act, I now give a 
desres in favour of plaintiffs against defend- 
ants for the ejestment of the latter from the 
land in dispute. I give to plaintiffs costs 
throughout against defendants. 
Reviston accepted. 





CALCUTTA HIGH COURT. 
Oivit Route No. 1108 or 1913, 
January 16, 1914. 
Present: — Mr. Justice Fletcher and 
Mr. Justice N. R. Ohatterjea. 
RAJENDRA NATH KUNDU —PrAINTIFF— 
PETITIONER 
versus 
NABAKUMARI NANDINI DASI— 
Derenpant—Opeosits Parry. 

Pardanashin lady, suit against — Commission note 
signed by am-mukhtear of lady — Actual details of agree- 
ment not explained to her — Liability of lady. 

A suit was brought against a pardanashin lady 
(defendant No.1) to recover commission which the 
plaintiff alleged he was entitled to under the terms of 
an express agreement with reference to the sale of 
certain immoveable properties. The agreement was 
contained in a letter or commission note signed by the 
defendant No. l'a son-in-law and am-mukhtear, by which 
she undertook that the remuneration of the plaintiff 
would be a sum of Ks. 500 in the event of his finding 
a purchaser for her share in the properties: 

Heid, that the contract, if it was entered into by hor 
am-mukhtear or attorney authorised to act on her behalf, 
would.bind her, apart from the fact that she had 
not the actual details of the agreement to pay the 
commission explained to her. 

Rule against the decree of the Small Cause 
Court Judge of Serampore, dated May 21st, 


1913. 

FACTS.—The necessary facts will appear 
from the following judgment of the Court 
below: — 

The points for determination are: — 

1. Was plaintiff appointed broker in the 
sale of defendant No. 1’s house? 

2. If so, did he act as such? 

3. How mach, if any, is: plaintiff. entitled 
to recover in this case? 

All these points are taken up together. 
Plaintiff has given his own deposition and 


658 


INDIAN CASES. 


[1914 


RAJENDRA NATH KUNDU V, NABAKUMARI NANDINI DASI. 


has examined three witnesses. On the other 
hand, defendant No. 1 has examined one 
witness, Rup Lal Nandi who purchased 
her house. 


Admittedly there are four co-sharers in the 
inner house and two in the outer 
house. It is proved that plaintiff's share 
was 5 annas and 3 pies in the inner house 
and 8 annas inthe outer house. It appears 
that there were two tenants, Bhuban Bhar 
and Rup Lal Nandiof the house. It is also 
admitted that there was a contract for sale to 
Bhuban Bhar at Rs. 8,000 per kota and that 
this contract was not acted on a8 the owner 
obtained better offer at Rs. 11,000 per kota 
from the Nandis to whom the property was 
ultimately sold. Plaintiff’s case is that he 
negotiated in the sale to the Nandis. There 
is no document except a letter which may 
show that there was any contract between 
plaintiff and defendant No. 1 by which plaint- 
iff agreed to act as broker in the sale and 
the defendant No. 1 agreed to pay Rs. 500 as 


brokerage to him. Plaintiff says that itis : 


owing to his exertion that the rate was raised 
from Rs. 8,000 a kota to Rs. 11,000 a kota. 
Defendant No. 1 states, in her deposition, 
that the plaintiff did nothing in the matter 
of sale of the house. In her written state- 
ment she says that Kedar and Gajendra 
conducted the negotiation but in her 
deposition she says that the negotiation 
was conducted by Gajendra and “Tulsi. 
Gajendra is, no doubt, dead but she had not 
. examined either Tulsi or Kedar. This being 


the caseit seems somewhat likely that it — 


was conducted “by the plaintiff. The letter, 
Exhibit 2, shows that the defendant No. 1 
agreed to pay Rs. 500 to the plaintiff for his 
remuneration as broker. But this letter, it 
is said, was written by her son-in-law, Tulsi, 
who was also her am-mukhtear. Ono the faca 
of it the document does not show that it was 
written and signed by Tulsi as her am-mukh- 
tear. Besides, she states that she never 
asked Tulsi to write sucha letter to the 
plaintiff. 

Now in order to fasten her with liability, 
the plaintiff must show that Tulsi had autho- 


rity to bind -herin paying Rs. 500 to the 
plaintiff. 
Even if it be assumed that Tulsi wrote 


and signed the letter, Exhibit 2, at the dires- 
tion ofthe defendant No. |, this will not 


entitle the plaintiff to recover Rs. 500 from 
the defendant unlessand until it is shown 
that she was made to understand what was 
written init. There is no evidence to show 
that the letter was read over and explained 
to the defendant No. 1 and that she having 
understood the contents directed Tulsi to 
sign it for her. It is proved that she has had 
2 cousin whois an Attorney of the High 
Court. There is no evidence to show that 
on issuing this letter she got advice from her 
relation and from her legal adviser. 

This being the case L am not inclined 
to hold that she is liable for plaintiff's 
claim. 

The suit is, accordingly, dismissed with 
costs. ` 

Susi dismissed. 

The plaintiff obtained this Rule. , 

Bubus Ram Chandra Majumdar and Aira 
Lal Ohakravarti, for the Petitioner. 

Dr. Dwarka Nath Mitter, for the Opposite 
Party. 


JUDGMENT,— This is a Rule obtained by 
the plaintiffin aSmall Cause Court suit 
which was tried by the Small Cause Court 
Judge of Serampur calling upon the opposite 
party, the defendant No. l, to show cause 
why the order of the said Judge, dated the 
2]st& May 1913, should not be set aside. 
The suit was brought by the plaintiff to 
recover commission which he alleged he was 
entitled to under the terms of an express 
agreement with reference to the sale of 
certain 1mmoveable properties situated in 
Caleutta. The plaintiffs alleged that it was 
owing to his exertions that a purchaser was 
found of the properties of the defendant 
No. 1 and’ that the amount obtained was 
Rs. 11,000 per kota as against Rs. 8,000 
which had been offered on a former occasion. 
In the course of the negotiation, one Tulsi 
Churn Kundu who was the defendant No. I's 
son-in-law and apparently also her am-muwkh- 
tear signed a letter or commission note by 
which she undertook that the remuneration of 
the plaintiff would be a sum of Rs. 500, in 
the event of his finding a purchaser for the 
defendant No. l's share in the properties. 
Jt is alleged by the plaintiff that the agree- 
ment between the parties had been come to 
ata date earlier than thaton which the 
letter was written and thatthe letter is 
merely evidentiary to the said agreement. 
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The learned Small Cause Court Judge dealt 
with tha case as the case of a pardanashin 
lady wLo kas been sought to be bound by a 
document in writing which had not been 
explained to her and in which she had no 
independent advice. That was the case sét 
up by the opposite - party andthe learned 
Judge proceeded to deal with the case as such. 
The case set up by the plaintiff was that the 
defendant No.1 appointed an agent within 
whose authority it was to enter into the 
negotiation for the sale of the properties and 
that the agent being duly authorised by the 
defendant No.1 entered into the contract 
with the appellant. The contract, if it was 
entered into by the am-multear or attorney 
authorised to act on behalf of the principal, 
z.e., the defendant No. |, would, of course, 
bind the defendant No. 1 apart from the fact 
that she had not the actual details of the 
. agreement to pay the commission explained 
to her. Whether that agreement can be 
proved as being made by the am-muktear 
and being within the scope of his authority, 
we donot wish {to express any view at 
` present. All that we wish to say is that the 
. view that the learned Judge took that the 

defendant No. 1 being a pardanashin lady 
the plaintiff is precluded from getting any 
relief inthis case is wrong and that the 
present Rule must be made absolute and the 
case must go back tothe lower Court for 
re-trial. Both sides will be at liberty to 
adduce further evidence. Costs of this Rule 
and of the fcrmer bearing will abide the 
result. We assess the hearing fee in this 
Court at one gold mohur. 


Rule made absolute. 





ALLAHABAD HIGH COURT. 
SECOND Civit APPEAL No. 86 or 1913. 
January 17, 1914. 
Present:—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir F. O. Banerji, Kr. 
CHETAN DAS—Derenpant— APPELLANT 
versus 


GOBIND SARAN AND OTHERS— PLAINIIFES— “ 


RESPONDENTS. 
Transfer of Property Act (IV of 1882), s. 84— Tender, 
meaning of. 
An offer by letter is not & good tender within the 
meaning of section 84 of the Transfer of Property 
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Act. Itis necessary that the money should have 
been actually produced unless it can be shown that 
the person entitled to receive the money waived 
this condition. 


Second appeal from the decision of the 
District Judge of Saharanpur, dated the 
ard of February 1912. 

Dr. Satish Ohandra Banerji, for the Appel- 
lant. 

Mr. Sarat Ohandra Ohaudhri, for the Re- 
spondents. 

JUDGMENT.—This appeal arises out of 
a suit on foot of a mortgage. The appellant 
was a subsequent mortgagee of the mortgaged 
property and lie alleges that he tendered 
more than the amount which was actually 
due, and that, therefore, he should be relieved 
from the payment of interest  subsequert to 
the alleged tender, and also the costs of the 
suit. Admittedly the appellant did not 
deposit sufficient, he only deposited the sum 
of Rs. 2,346.14-0. The amount found actually 
due was Rs. 2,513-7-9. The appellant, how- 
ever, relies upon a letter which he wrote 
offering to pay Rs. 2,743.3.0. If this letter 
can be regarded as a good ténder, the 
appellant is entitled to succeed. Weare 
clearly of opinion that the offer by letter 
was not a good tender within the meaning 
of section 84 of the Transfer of Property 
Act. It is necessary that the money should 
have been actually produced unless it could be 
shown that the person entitled to receive 
the money had waived this condition. (See 
W harton’s Liaw Lexicon, lOth Edition,page 747 
and Fisher on Mortgages, 6th Edition, para- 
graph 150C). The same view has been taken 
by the Bombay High Court inthe case of 
Kamaya Naik v. Devapa Rudra Nak (1). 
It is thus clear that the letter cannot be 
regarded as a tender within the meaning of 
section 84 of the Transfer of Property Ast, 
The appellant is, therefore, not entitled to. 
claim relief from interest after the date of 
the letter. - 

With regard to the costs in the suit 
something might be said if the appellant had 
taken steps to redeem the property im- 
mediately after he made the offer to pay it. 
He did not do so and the plaintiff had to . 
bring the present suit. 


We accordingly dismiss the appeal with 
costs including in this Court fees on the 


(1) 22 B. 440. 
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higher scale. We overrule the objections 
filed on behalf of the respondents. We 
extend the time for payment to six months 


from this date. 
Appeal dismissed. 





THE COURT OF THE FINANCIAL 
COMMISSIONERS, PUNJAB, 
Revenue Revision No. 313 of 1912-13. 
September 5, 1913. 
Present:—Mr. M. W. Fenton, F. C. 
Musammat KH ANAM NU R—Appticant 
Versus 


HAYAT KHAN—Responpenr, 

Punjab Tenancy Act (XVI of 1887), s. 59 — Transfer 
by widow of occupancy rights to the landlord —Not to be 
given effect te by the mutation officer. 

The transfer of occupancy rights by a widow even 
in favour of the landlord should not be recognised or 
given effect to by the mutation officer. 


. Petition for revision againsb the order of 
the Commissioner, Rawalpindi, dated the 17th 
March 19138. 

Mr. Badar-ud-Din, for the Respondent. 

ORDER.—The Naib-Tahsildar having 
sanctioned a mutation of sale of tke occu- 
pancy rights of Musammat Khanam Nur in 
favour of her landlord, the Collector on ap- 
peal cancelled the mutation on the groand 
that the aliencr, a widow, had alienated the 
property without necessity. The Commis. 
sioner accepted the appeal of the vendee as 
he found that although the vendor assertec 
that she had not received the consideration 
money, yet possession had passed to the 
vendee, and he ordered that effect be given to 
the sale by mutation. 

Musammat Khanam Nur, the vendor, ap- 
plies for revision. In his order the Gom- 
missioner remarks:— According to the 
principles laid down in Ghulam Muham- 
mad v. Musammot Zewaro (1) the 
mutation of the sale of occupancy rights 
must be attested in accordance with the 
deed.” lt is true that in the ruling in 
question it is laid down that in transfer, as 
distinguished from succession cases, muta. 
tion should ordinarily follow possession; aud 
there is also in the same ruling an expres- 
sion of opinion that it is not the function 
of a Revenue Officer to decline to give 


effect by mutation io transfer contracts merely, 


(1) 17 Ind. Cas. 979; 5 P. R. 1912, Rev; 35 P. L. R. 
1913. 
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because, they appear to contravene some 
principle of Customary Law. Bat in the 
present case the transfer made by the 
widow involves something more than a 
breach of Customary Law. Itinvolves a 
breach of Statutory Law. Itcontravenes the 
provisions of clause (3) of section 59 of the 
Tenancy Act; which provides that a widow 
shall not transfer her occupancy rights by 
sale, gift or mortgage or by sub-lease for 
a term exceeding one year. A prohibition 
resting on the authority of a statute 
must receive from the mutation officer 
more respect and observance than a 
prohibition alleged to be sanctioned by a 
custom, proof of which the mutation officer 
is not authorised to receive. Accordingly 
in the present case this provision of the 
Tenancy Act must be acted upon by the 
mutation officer, and a contract in con- 
travention of it may not be recognised by 
him any more than a contract bya minor 
or other person, who is legally incapable 
of contracting, or than a contract contra- 
vening the provisions of the Land Alienation 
Act. 

It is true that section 60 of the Ten- 
ancy Act provides that any transfer made in 
contravention of the preceding sections shall 
be voidable at the instance of the landlord. 
But [am unable to interpret this provision 
as involving the conclusion that a transfer 
in contravention of the preceding sections 
if not made void by the landlord, is of 
necessity valid. Clause (8) of section 59 
was obviously enacted in the interests, not 
of the landlord, but of reversioners, and it 
would be wholly contrary to its intention 
to allow a widow to collude with her land. 
lord to defeat the interests of her rever- 
sioners by selling her occupancy rights to the 
landlord. The wording of section 60 dies not 
necessitate any such anomalozas results, For 
the foregoing reasons l accept this applica- 
tion, and under section 15 cf the land 
Revenue Act, direct that the mutation of 
Musammat Khanam Nur's occupaucy rights 
in favour of her laodioru, Hayat Khan, be 


cancelled. 
Application accepted. 
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MADRAS HIGH COURT. 
Lerters Patent ÁÀÁPPEAL No, 180 or 1912. 
January 6, 1914. 

Present: —Sir Charles Arnold White, Kr., 
Ohief Justice, Mr. Justice Sankaran Nair and 
Mr. Justice Oldfield. 
KRISHNASAWMI ODAYAN alas 
THANIKACHALA UDAYAN AND OTHERS— 
PLAINTIFF8— À PPELLANTS 

Per versus 
KAMALAMBAL AMMAL AND OTHERS — 


DEFENDANTS—~RESPON DENTS. 

Construction of document — Will or non-testamentary 
instrument — Test — Date of effect, decisive —Name im- 
material— Registration Act (TII of 1877), s. 17. 

Where an instrument is intended to take effect from 
the date of execution, it is a non-testamentary 
instrument requiring registration under section 17 of 
the Registration Act and not a “Will”, notwithstand- 
ing that that word is used in the instrument. 

Letters Patent Appeal from the following 
judgment of the Hon’ble Mr. Justice Ayling 
and the Hon’ble Mr. Justice Napier, in Appeal 
No. 108 of 1909, dated the 23rd September 


1912, preferred against the decree of the Dis- 


trict Court of South Arcot, in Original Suit 


No. 20 of 1908. 
JUDGMENT. 


ArYLING, J.—Plaintiffs (appellants) sue on, 


a document, Exhibit A, which they put 
forward asthe Willof Chidambara Odayan, 
deceased. On the other side, it is contended 
that the document isa deed of gift inier 
vitos and this is the view taken by the 
learned District Judge. 


The question of constraction of the doca- 
ment is vital to the case, and is certainly 
not free from diffienlty ; but on full con- 
sideration I am inclined to agree with - the 
District - Judge that it must be taken to: be 
a deed of gift. Both at the beginning and 
end of the document, it is described asa 
"Will inam deed.” "Imam", undoubtedly, 
signifies "gif!" so that in the matter of 
interpretation the two words may bə taken 
to counter balance each other. Apart from 
this ambiguous description, I can find 
nothing in the deed to even suggest the 
notion of its being a Will. The essence of 
a Will (vide definition in section 3 of the 
Probate and Administration Act) is that the 
executant desires that his declared intentions 
regarding his property should not be carried 
into effect until after his death. In Exhibit 
A, there is not a word to indicate such a 
desire, but, on the other hand, there is a 
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distinct statement thatthe properties dealt 
with have bean actnally handed over to 
the person, to whom they were conveyed, 
Narayanasawmi Odayan. This is no mere 
empty recital for itis proved aud, as I 
understand not contested, that from the 
date of Exhibit A, the management of the pro- 
perties was in the hands of Narayanasawmy 
Odayan’s father and brother, Narayanasami 
himself being a minor. 

Stress is laid on the fact that Chidam- 
bara Odayan lived for ten years after the 
execution of Exhibit A, and onthe impro- 
bability of his intending to immediately 
divest himself of all his property. How 
far such a consideration may legitimately 
be regarded in ioterpretiog a document isa 


.pointon which I feel some doubt. Bat in any 


case I attach very little weight to it. Chi- 
dambara Odayan was admittedly an old man 
even in 1883, the date of Hxhibit A, and as 
far as my limited experience goes, the idea 
of an old man completely divesting himself 
of his property during his life-time is neither 
strange nor unnatural to the Indian mind. 
Our attention was drawn to a sentence in 
Exhibit A in whichit is provided that if 
any accident were to befall, Narayanasami, 
his natural brother, should hold enjoyment 
and it is suggested that this indicates a 
testamentary intention. I do not think it 
does. Itis a very common thing for a man 


.to make a gift of property, and at the same 


time desire to impose conditions and [ 
am inclined to think that in a Will, a 
clause of this kind would be very differently 
worded. 

Thé learned Vakil for appellants has 
invited our attention to the Privy Council 
Rat Singh v. Raja Bhagwrn 
Bakhsh Singh (1). I have carefully 
eousidered that desision, bab in so far as 
it helps us at all it seams bo me to be rather 
on the other side. The document in that 
case clearly purported to operate as a 
codicil to a Will and, as their Lordships put 
it, was in the main clearly testamentary 
in its charactér.” It contained two para- 
graphs which, as the judgment says, gave 
some colour to the view that it was a gift. 
But their Lordships in deciding the question 


(1)-6 Ind. Cas. 279; 82 A. 227; 7 A. L. J. 274; 
(1910: M. W. N. 110; 11 C. L. J. 337; 14 C. W. N. 641; 
7 M. b. T. 410; 12 Bom. L. R. 409; 20 M. L. J. 458; 13 
O. 0. 172; 37 T. A. 46. 
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preferred to look at the matter broadly 
and declined to allow the presence of two 
paragraphs however strongly worded to 
outweigh the general tenor of the docu- 
ment. In the present case, 1 do not think 
it can possibly be said that the document 
is clearly testamentary and, in my opinion, 
the effect of the aboveruling is to some- 
what strengthen the view that a document 
which on the face of it purports to 
take effect at once should not be viewed 
asa Will merely on the strength of two words 
at the beginning and end thereof. 

I, therefore, hold Exhibit A to be a deed 
of gift. 

On this view, the District Judge's decree 
is, undoubtedly, correct and the appeal should 
be dismissed. 

NaPIER, J.—This was a soit on a docu- 
ment alleged by the plaintiffs to be a Will 
executed by one Chidambara Odayan on 
29th November 1388. The first and third 
issues raise the question whether he executed 
it and whether itisa Will. The District 
Judge being of opinion that it purported 
to be adeed of gift declined to admit it in 
evidence, first, because it was not registered 
aud secondly, because execution was not 
proved by a witness who saw the executant 
sign. These are required by Transfer of 
Property Act, section 123, and Evidence 
Act, section 68, and ifit is a deed of gift, 
the District Judge was right in excluding 
it. Iam, kowever, of opinion, though not 
with confidence, that it is a Will The 
document is Hxhibit A. The alleged exe- 
cutant was an old man. He had firsó 
adopted one of the four or five sons of 
his daughter and the boy lived with him 
from that date. It is doubtful on the 
evidence who managed the lands after tha 
execulion of the document and from what 
date, but I do. not consider that evidence 
admissible to explain the document, not being 
a surrounding or attendant circumstance. 
The dcoument begins with the words 
“Will mam deed". I read these words to 
mean document of present by Will, A Will 
is always a present, there being no con- 
sideration, but a present obviously need not 
bo by Will. Reading it asa Will, full meaning 
is given to the words.’ Reading it ‘as a 
gift is to strike out the most important word 
in the document. On what basis can that 
be done? The word cannot be a slip of 
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the pen because the same phrase is used at the 
end of the document. “To this effect is the 
Will nam deed executed by me With my 
It is there intentionally used and 
Lam unable to see how we ean strike it 
out because the provisions in the document 
suggest a transfer inier vivos. It is trae 
that the property is given with full rights 
for him to occupy and hold enjoyment with 
rights of gift, alienation and sale, but 
in the next sentence there is a remainder 
over to the other brothers “if by act of 
the King or God any accident were to 
befal you," and further there is the 
authority of the Privy Council in Udar 
Raj Singh v. Raia Bhagavan Baksh Singh 
(1), that clear words of gift in preamble 
do not prevent a document being a 
Will Nothing could be stronger than 
the words in that document: “I made 
over the whole of the property to my 
adopted son," ‘delivered possession to 
him," “caused my name to be removed 
and his substituted," and “have absolutely’ 
and unconditionally relinquished all rights 
and proprietorship as well as ceased inter- 
ference with the proporty.” Bat he calls 
the document a deed by way of a deed 
of adoption and “‘codicil to a Will" and 
the Board upheld if as such.. In the 
present case, the executant knew the mean- 
ing of legal words, for he speaks of gift, 
alienation and sale and when he dessribes 


his document as a Will tnam, l cannot 
construct it as a gift. I am, therefore, 
unable to accept the findings of the . 


District Judge on the Ist and 3rd issues 
and would remit the suit to him for 
re-trial on those issues as well as the 
other on the footing that the document 
purports to be a Will. but as my learned 
brother would dismiss the appeal, the decree 
is confirmed. 

The appealis dismissed with costs. 

From the above jadgment, the plaintiff filed 
the Tetters Patent Appeal. < 

Mr. K. Sreenivasa Ayangar, for the 
Appsllant.—-Aé the time of execution of 
the Will, the testator had his own two wives 
living and adopted one of his grandsons. The 
1st defendant is the widow of the adopted son; 
the second defendant is the widow of the 
original owner, Chidambara. Another widow 
got a release of her rights. Plaintiff is 
another of his grandsons. 
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Document recites "Will inam Sasanam;” 
sets out the properties to be gifted away; 
makes no provision whatever for himself or 
for his other wife. After the life-time, my 
son should get the nanja and puniah lands; the 
document is intended to restrict the right 
of the adopted son. Giving also moveables 
shows that the intention was to give the 
whole property. 

In Udat Raj Singh v. Raja Bhagwan Baksh 
Singh (1) the wording is the same as the 
present Will. 

The use of the word “Will” in the document 
and the absence of any provision for himself 
are clear indication that the instrument is 
intended to operate as a Will” and does not 


^' require registration. 


The Hon'ble Mr. V. Seshagiri Atyar (with 
him Mr. T. V. Muthukrishna Azyar), for the 
Respondents.—There is evidence to show 
that immediately after the document was 
. executed, possession did pass to the adopted 
gon, The words used are "having put you 
in possession" mean that possession was 
handed over to him. There are no words in 
the document to show that property is to 
vest after the man’s. death. He had been 
adopted and put in possession. 

In Kunwar Brijra? Singh v. Kunwar Sheodan 
Singh (2), Thakurain Jaipal Kunwar v. Bhatya 
Indar Bahadar Singh (8) ,the documentis called 
a Will; but the evidence clearly established 
that the executant gave up possession at the 
time and that he even reserved a right to 
himself to cancel the sale. The object is to 
give present possession and not that the 
instrument should take effect after the death 
of the executant. The words ia the Allah- 
abad case were donee,” "legatee," all which 
clearly indicate that the adopted son should 
be a successor. Where a document speaks also 
of properties to be acquired hereafter, this 
is a clear indication of. a testamentary dis- 
position, 

In Rajammal v. Authiammal (4) the test 
that distinguishes a Will from the gift is 
that it is revocable. . 


(2) 19 Ind. Cas. 826 (P.C.); 17 O. W. N. 949; 
(1913) M. W. N. 515; 11 A. L. J. 698; 25 M. L. J. 188; 
14 M. L. T. 11; 18 C. L. J. 57; 15 Bom. L. R. 652; 35 
A. 337; 40 I. A. 161. 

(8) 14 M. L. J. 149; 8 C. W. N. 635; 6 Bom, L. R. 
495; 26 A. 238; 31 I. A. 67. 

(4) 1 Ind. Cas. 357; 33 M. 304; 8 M. L. T. 189; 20 M, 
519, 
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There is nothing in the document to show 
that the yesting is to take place after the date 


of the document, 


Mr. K. Sreenivasa Iyengar, in reply. - 
The disposition as to moveables is a clear 
indication that whole property was given 
away. In the Privy Council case | Kunwair 
Brijraj Singh v. Kunwar Sheodan Singh (2)] 
the document is styled a Will, but still it 
is a partition and nothing else. 

JUDGMENT.—We are of opinion that, 
notwithstanding that the word ‘Will’ is 
used inthe document in question, it was 
the intention of  Ohidambara that the 
instrument should take effect as from the 
date of its execution. In our opinion, there- 
fore, the document in question is not, in 
law, a Will. 

The resulé is, that the appeal is dismissed 
with costs. 

_ Appeal dismissed. 





ALLAHABAD HIGH COURT. 
Hxsoution Seconp ÁPPzAL No. 543 or 1913. 
December 12, 1913. 
Present; — Mr. Justice Tudball. 
MOHAMMAD NASIRU DDIN—Ptaintire 
— Á PPELLANT 


versus 
BHAGWANA AND otaess—Opposits Parry 


— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 47— Decree 
on compromise—Defendant admitting plaintiff’s title on 
condition of his being allowed to remain in possession 
as tenant-—Hyectment of such tenant, whether by suit 
or execution of decree. 

A brought a suit against B to eject him on tho 
ground that he was a trespasser. A compromise 
decrees was passed whereby B admitted .l's titlo 
on condition that he was allowed to remain in 
possession of the house as tenant and would vacate it 
whenever required by 4: 

Held, (1) that the relation between the parties, 
which commenced immediately after the compromise, 
was that of landlord and tenant and, if A desired 
subsequently to eject B he could only do so by 
a fresh suit; 

(2) that B could nob be ejected in execution of tho 
compromise decree. 


Second appeal from the decree of the 
Additional Subordinate Judge of Moradabad, 
dated 12th February 1913. 

Dr. S. N. Sen, for the Appellant. 

Mr. R. K. Malaviya, for the Respondents. 

JUDGMENT.—This is an appeal arising 
out of execution proceedings. The plaintiff 
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who is the appellant before me brought a 
suit against the defendants to eject tnem 
from a house. The defendants “contested 
the plaintiff’s claim. The parties finally 
came to terms. A compromise was filed m 
Court and the following decree was drawn 
up: “A decree according to the terms of 
the sulahnama may be prepared (contents of 
the compromise). The parties have come 
to terms. The plaintiff zemzndar is the 
owner of the house, List a decree for posses- 
sion be given. Tha defendants according 
to the pleasure of the zem?ndar will continue 
to dwell in the house on paymentof au 
annual rent of one rupee Whenever the 
plaintiff zemzndar wishes it the defendants 
will al once vacate the house.” This 
decree was passed on the lst of August 
1905. In the year 1912 the plaintiff 
wished the defendants to vacate the house. 
But they refused to do so. Thereupon he 
made an application to Court to eject them 
in execution of the decree. The Court 
below has rejected the application directing 
the appellant to bringa fresh suit for 
ejectment. The question is whether the 
appellant can put his decree into execution 
and thereby eject the defendants or whether 
he iust bring a fresh suit. It is quite 
clear that in the former suit there was a 
contention between the parties as to ihe 
ownership of the house. The parties came 
to terms. The defendants admitted the 
title of the plaintiff and the latter in 
consideration thereof allowed the former to 
.remain in possession as tenants on payment 
of an annual rent. The relation between 
the parties which commenced to exist 
immediately after the compromise is the 
relation between a landlord and tenants, 
Prior to that the relation had been, if it can 
be. called one, that which exists betwesn a 
trespasser and the true owner of a proparty. 
The words dakhal ki digri farmat jawat” in 
the decree simply meant that.the Court was 
to validate the title of the plaintiff and no 
more. It seems to me that that decree so 
far as ib was capable of execution was 
practically executed by the distinct change 
of relation between the parties in the fact 
that the defendants continued after the 
decree to hold the property as tenants. In 
my opinion the direction of the Court balow 
is quite correct that the plaintiff should 
bring a fresh sult against the leuauty who 
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have refused to vacate after due notice. 16 is 
suggested that the present application 


might be treated as a plaint and the plaintiff 
allowed to make good the deficiency in 
Court-fee. I do not think that section 47, 
Civil Procedure Code, was intended to oparate 
in a case like the present. The plaint which 
the plaintiff’ will have to file will contain 
much more than is now stated in the 
application for execution. The question of 
notice may also arise, and it will be far 
better that the plaintiff should set forth the 
matter in a correct and’ proper method 
otherwise he will find himself landed in 
difficulties and lose the suit. I dismiss 
the appeal. In view of the circumstances of 
this case I direct that each party shall pay 
his own costs of this appeal. 
Appeul dismissed. 





PUNJAB CHIEF COURT. 
First Civiu APPEAL, No. 286 or 1912. 
February 5, 1914. 
Present: —Mr. Justice Rattigan and 
Mr. Justice Scott-Smith. 
HAR DYAL AND GTHERS—PLAISTIFES — 
APPELLANTS 
VETSUS 
AYA RAM AND OTHERS — DEFENDANTS — 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O II, v. 2— 
Suit jor dissolution of partnership and rendition of 
accownis—Swbsequent suit for recovery of property, held 
not as partners but as co-owners—Previous suit—No 
oar. 

A pariner suing for dissolution of partner- 
ship and rendition of accounts of his share of the 
partnership property is not bound, in that suit, to 
claim from his partners, property which he and they 
hold, not in their right as partners, but as co-owners 
and independently of the partnership. 

Guddapa v. Tirkappa, 25 B. 183; 2 Bom. L. R. 869; 
Masilamania Pillai v. Thirwvengadam Pillai, 31 M. 385 
at p. 396; Solimunnisa v. Sheikh Jonab Alt, 1 Ind. Cas. 
808; Badar Din v. Bura Mal, 4 P. R. 1908, cited, 


First appeal from the decree of the Disirict 
Judge, Jhang, dated the 29th November 1911, 
dismissing the plaintiffs’ claim. 

Mr. Pestonjz Dadabhoy and Mehta Bahadur 
Ohand, for the Appellants. 

Rai Bahadur Pandit Shen Narain, for the 
Respondents. 

JUDGMENT.—Plaintiffs saed for posses- 
sion of certain immoveable properties specified 
in the lists attached to the plaink, which 
they allegel to be jointly possessed by 
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themselveà and defendants aud in which they 
stated that they possessed one-third and the 
defendants two-thirds shares. They also 
claimed to recover certain debts relating to & 
partnership which had existed between 
themselves and the defendants, and with 
reference to this part of the claim urged 
that the said debts had been realised by 
defendants within the time prescribad by 
law. Itappears that plaintifs had pre- 
viously brought a suit against defendants 
for dissolution of partnership and rendition 
of accounts and that the said suit had been 
dismissed by the decree of this Court, dated 
the 5th of December 1907, as barred by time. 

In the present suit defeudants pleaded 
that the questions involved were ves judicata, 
inasmuch as the immoveable property now 
claimed, was part of the partnership pro- 
perty which was the subject-matter of the 
previous suit. In reply to this the plaint- 
iffs in their replication (page 57 of the 
paper-book- part 1) stated that the present 
suit was in respect of immoveable property 
which was not partnership property. but 
property held by them and defendants as co- 
owners, and they explained this as meaning 
that the property in question had been 
acquired from time to time with the earnings 
of the partnership firm but had with the 
consent of the partners been “given the 
status of property held in oo-ownership.” 
At alater stage of the pleadings, plaintiffs’ 
Pleader (page l of the paper-book, part IT), 
still further amplified and explained his 
clients’ position and distinotly stated that the 
previous ‘suit was only in respect of the 
property which formed part of the partner- 
ship concerned, z.e., assets of the firm, and 
was not in respect of the entire property 
which was entered in the list. He added 


that the property now in dispute did not. 


form part of the assets of the firm. 

Without allowing the plaintiffs to prove 
their allegation that the immoveable pro- 
perty now claimed by tnem was from time 
to time expressly excluded from the partner- 
ship property and was, therefore, not the 
subject-matter of the previous suit, the 
District Judge proceeded to dismiss their 
claim on the ground that when filing their 
first suit the plaintiffs could have claimed 
this property and that, consequently, the 
present suit was barred under Order II, 
rule 2, Civil Procedure Codo. 
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Plaintiffs have appealed to this Court 
and Mr. Sheo Narain at once admitted that 
the respondents, for whom he appeared, did 
nob rely upon Order Il, rule 2, Their 
contention is that the property now in suit 
is part of the partnership property and as 
such was included in the previous litigation, 
They also urge that even 1f it be held that 
this property is not part of the partnership 
property plaintiffs were bound when claiming 
relief in the previous case to put forward 
any claims which they might have to recover 
this property as well. In support of the 
latter contention we were referred to Guddppa 
v. Tirkappa *"(1), Masilamanza Pillai v. 
Thiruvengadam Pillai (29), Solémunnisa v. 
Sheikh Jonab Ali (3) and Badar Din v. Bura 
Mal (4). We cannotaccept this latter con- 
tention, nor do the authorities support the 
proposition that a partner who is saing for 
dissolution of partnership and rendition of 
accounts of his share of the partnership pro- 
perty is bound, 2” that suit, to claim from his 
partners property which he and they hold not 
in their right as partners, but as co-owners and 
independently of the partnership. As regards 
the main question at issue no decision can 
be arrived at unless and until the plaintiffs 
have been given an opportunity of sub- 
stantiating the allegations made by them 
in their plaint and pleadings. Mr. Pestonji 
for the plaintiffs definitely states that his 
clients’ case is that the immoveable property 
now in dispute is not the property of the 
partnership but the property of the parties 
independently of their position as partners. 
This is a matter which has to be inquired 
into. 

The issues as framed at page 4of the 
paper-book, part LI, are somewhat ambiguous 
aud in lieu of the first four issues we frame 
the following two, viz:— ` 


(1) Whether the property referred t5 in 
paragraph 5 of the plaint or any part thereof 
was purchased by the parties with money be- 
longing to the pirtnership and was there- 
after from time to time excluded from the 
partnership property by consent of the 
parties and held or used by them as co- 
owners and notas partners? Ifso,is the 


(1) 25 B. 189; 2 Bou. L. R. 869. 
(2) 31 M. 885 ab p. 396. 

(3) 1 Ind. Cas. 808. 

(4) 4 P. R. 1908, 
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claim to recover such part of proparty in 
whole or in part barred by limitation ? 

(2) Have defendants sinca the institution 
of the previous suit realised any debts 
jointly due to plaintiffs and defendants; 
and, if so, is the present claim to recover 
the same (a) ‘entertainable, and (b) within 
time P 

These two issues cover the ground so 
far as the appeal before us is concerned. 
It may, however, be necessary for the Court 
to frame other issues upon the pleadings of 
the parties before it. 

We accept the appeal and under Order 
XLI, rule 23, Civil Procedüre Code, we 
remand the case to the District Judge for 
determination in accordance with law. 

We direct that the  Court-fee stamp be 
refunded and that other costs up to date be 
costs, in the cause, 


Appeal accepted ; Case remanded, 


~ 


CALCUTTA HIGH COURT. 
SECOND Civit APP£AL No. 1224 or 1911 
AND Civit, Rore No. 3549 or 1911. 
Mareh 12, 1913. 
Present:—Justice Sir Ashutosh Mookerjee, 
Krt., and Mr. Justice Beachcroft. 
DAKHYANI DEBILI-—PrAINTIFF— ÁPPELLANT 
versus 
MANA ROUT AND orggRS—DEFENDANT3 


—- RESPONDENTS, l 

Landlord and  Tenani—Waste und jungle land— 
Settlement by one co-sharer—Prudent act of manage- 
ment— Whether other co-sharers can object after ten 
years’ acquiescence, 

Certain lands included in a village were partly 
jungle and partly waste. Oneof the co-owners of 
the village granted an amalnamah of these lands in 
favour of the plaintiff for the purposes of reclamation 
and improvement. No objection was taken by any 
of the co-sharers of the grantor, of the settlement 
made by him. The grantee (plaintiff) entered into 
occupation and re-claimed the lands. Shortly after, 
& partition suit was commenced amongst the pro- 
prietors, at one stage of which if seemed that the 
lands might fall to the share of one of the proprietors, 
K from whom the plaintiff took a lease in order to 
protecb her right. Ultimately & portion of the lands 
fell into K's share but the remaining portion fell into 
the share of the defendant, In the settlement pro- 
ceeding the plaintiff was recorded asthe tenant in 
respect of the entire area. She commenced a pro- 
ceeding under section 105A of the Bengal Tenancy 
Act for settlement of fair rent: 

Heid, (1) that the lease having been executed 
during the pendency of the partition suit, was never 
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intended to supersede the amulnamah and being in 
operative, the plaintiff was entitled to fall back upon 
the amalnamah; 

(2) that as the grantor of the amalnamah had taken 
possession of the lands without any protest by his 
co-sharers, and settled the same with the plaintiff for 
the purpose of reclamation in the ordinary course of 
management of the estate and as this was a prudent 
act of management, and as fora long time (ten years) 
not one amongst the co sharers made any attompt to 
repudiate his action, the defendants who are two of 
the co-sharers cannot contend that the plaintiff has 
not attained the status of a tenant in so far as the lands 
allotted to their shares are concerned. 

Watson § Co. v. Ram Chund Dutt, 18 C. 10 (P. C.); 
17 I. A. 110, relied upon, * 

Binad Lal Pakrashi v. Kalu Pramanik, 20 C. 708 
and Mohima Chunder Shah v. Hazari Pramanik, 17 
C. 45, referred to. 

Radha Proshad Wasti v. Esuf, 7 ©. 414, 9 O.L. R, 
76, distinguished. E. 


Appeal from the decree of the Special 
Judge of Outiack, dated February 8th, 1911, 
affirming that of the Assistant Settlement 
Officer of Balasore, dated November 4th, 1910, 

Babu Debendra Nath Ghosh, for the Appel- 
lant. 

Babu Sushil Modhab Mallick for Babu 
 Provash Ohandra Mitter, for the Respondents. 


JUDGMENT,—'his is an appeal by the 
plaintiff in a proceeding under section 105A 
of the Bengal Tenancy Act for settlement 
of fair rent. The application was refused 
by the Court of first instance and that order 
has been affirmed on appeal by the Special 
Judge. The facts are notin controversy 
and may be briefly recited. The area in 
respect of which the plaintiff claims to be 
the tenant under the defendants and to have 
fair rent assessed was originally included 
in a village owned by one Baikuntha Nath 
Kar and several other persons. On the 27th 
March 1900, Baikuntha Nath Kar granted 
an amainamah in favour ofthe plaintiff 
which covered amongst other lands an area 
of 87 acres. It was stated thatthe land 
was partly jungle and partly waste and that 
ib was necessary to settle it with the grantee 
for the purposes of reclamation and improve- 
ment. The land was joint property but no 
objection was apparently taken by any of 


the co-sharers of the grantor of the 
settlement made by him. The grantee 
entered into occupation and has  re- 
claimed the land. Shortly after the 


settlement, a partition suit was “commenced 
amongst the proprietors. During the pead- 
enoy of this suit, ab one stage ib seemed that 
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the land now in dispute might fall to the 


share of one of the proprietora Kashi Nath 
Kar. The appellant in 1906 in order to 
protect her right took a lease from Kashinath 
Kar. Bat ultimately when partition was 
completed in 1908, it was found that 58 
acres fell into the share of Kashi Nath and 
other proprietors with whom we ara not at 
present concerned and 26 acres fell into the 
share of -the present defendants-respondents. 
In tho Settlement proceeding the plaintiff 
was recorded as the tenant in respect of the 
entire area. In sofaras Kashinath Kar 
aud his eo-sharers are concerned, there has 
been no difficulty as they have aesepted the 
plaintiff as their tenant. Bat in so far as 
the respondents are concerned, they have 
refused to treat the plaintiff as their tenant, 
and when the present proceeding was com- 
menced by tho plaintiff for ascertainment of 
fair rent payable by her, the defendants 
toox exception on the ground that she was not 
their tenant and no rent could be assessed 
in respect of the land with regard to which 
the relationship of landlord and tenant did 
not subsist between the parties. The Courts 
- below have concurrently held that the plaint- 
iff is not the tenant of the defendants in 
respect of this land and is, consequently, not 
entitled to have fair rent assessed. In our 
opinion, this view cannot possiblyebe main- 
tained, 
Oa behalf of the defendant, it has been 


contended that the lease from Kashinath. 


Kar granted in 1906 superseded the amal- 
namah and that the lease itself was in- 
operative because it was granted during the 
pendency of thepartition suit. There is clearly 
no force in this contention. The lease was 
never intended to supersede the amainamah, 
if it should turn oub in the end that the 
lease itself was an invalid document, The 
appellant obviously intended to strengthen 
her position and to protect herself from the 
attack of the  ce»sharers, other than 
Baikuntha Nath Kar into whose hands the 
superior interest might pass. It has not 
been disputed that effect cannot be given to 
this lease as ib was executed daring the 
pendency of the partition suit. The plaint- 
iff is accordingly entitled to fall back upon 
the amalnamah. The question, therefore, 
arises, what wera her rights under the 
amalnamah. On behalf of the defendants 
it has been argued that it oreated title in 
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her only to the extent of the interest of 
Baikunthanath Kar. We are of opinion that 
this contention is entirely unfounded, No 
doubt, he was one of the co-sharer landlords. 
The land, however, was waste and uncultivat- 
ed. He had taken possession of the land 
apparently without any protest by his co- 
sharers, and in the ordinary course of man- 
agement of the estate he settled the land 
with the plaintiff for the purpose of recla- 
mation. That this was a prudent 
act of management cannot be disputed 
and that view is confirmed by the circum- 
stances that, for a period of more than ten 
years, not one amongst the co-sharers of 
Baikuntha Natk Kar made any attempt to re- 
pudiate his action. Under these circumstances 
the principle of the decision of the Judicial 
Committee in the case of Watson & Oo. v. Ram 
Chund Dutt (1) clearly applies. As their 
Lordships observed, in India a large propor- 
tion of the lands including very many large 
estates is held in undivided shares, aud if 
one share-holder can restrain another from 
cultivating a portion of the estate in a 
proper and husband-iike manner the whole 
estate may, by meansof cross-injunctions, have 
to remain altogether without cultivation 
until all the shave-holders can agree upon a 
mode of cultivation to be adopted or until 
a partition by metes and bounds can be 
effected, a work which in ordinary course 
in large estates would probably occupy a 
period including many seasons. In such a 
case, in a climate like that of India, land 
which had been brought into cultivation 
would probably become waste or jungle and 
greatly deteriorate in value. It is further 
clear that the position of the plaintiff ig 
not worse than what it would have been, 
if she had in gocd faith accepted settlement 
from a trespasser in actual occupation of the 
land. In that event it is clear that she 
would have attained the status of a raiyat. 
[Binad Lal Pakrashi v. Kalu Pramanik (2) 
and Mohima Ohunder Shah v. Hazari Pra. 
manick(3).] Reliance, however, has been placed 
on behalf of the defendant upon the case of 
Radha Proshad Wasii v. Hsuf (4) which is 
clearly distinguishable. In the first place, 


(1) 18 C, 10; 17 I. A. 110. 
(2) 20 C. 708. 

(3) 17 C. A5. 

(4) 7 C. 414; 9 C. L. R. 76. 


663 

BADRI KASODHAN t, SARJU MISIR. 
that was not the cise of agricaltural land. 
In the second placa Sir Richard Garth, 


C.J., laid down that when a tenant had 
bean pat into pessession of joint property 


with the consantof all the co-sharers no one | 


or more of the œ-sharers can barn the 
tenant out withoub the consent of the others. 
Bat no man has a right to intrude upon 
the joint property against the will of the 
co sharers or of any of them; if hs doas sp, 
he may be ejected without notice either 
altogether, if all the oo-sharara join in the 
sait, or partially if only som» of the co- 
sharers wish ba eject him. In th» casa be- 
fore us, there is no suggestion that the 
plaintiff came into occupation of this land 
against the will of the co-sharers of Baikun- 
tha Nath Kar. On the other hand, they 
acquiesced in the occupation of the plaint- 
iff and in the reclamation of the land by 
her at considerable cost for a number of 
years, and ib is only when the land has 
been reclaimed that two of the co-sharers 
turn round and contend that the plaintiff 
has not attained the status of a tenant in 
so far as ths lands allotted to their shares 
are concerned. We are of opinion that this 
contention is wholly unjust and cannot be 
allowed to prevail. < 

The result, therefora, i3, that this appeal 
is allowed, the decree of the District Judge 
set aside and the case remanded to the Court 
of the first instanca in order that fair rent 
may be assessed in respsct of this laud. 
The plaintiff is entitled to her costs through- 
out this litigation, we assess the hearing 
fee ia this Court at two gold mohurs. 

The Rule is discharged. 

Appeal allowed; Rule discharge 1. 





ALLAHABAD HIGH COURT. 
Frest Cryin Appsat No. 164 
or 1913. 
December 2, 1913. 
Present: —Mr. Justice.Ryves and 
Mr. Justice Piggott. 
BADRI KASODHAN —DzrFENDANT— 
— Å PPELLANT 
; versus 
SARJU MISIR AND OTHERS—PLAINTIFFS 


— RESPONDENTS, 
Jurtsdiction—-Cruit or Revenue Court ~Fived-rate 
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tenancy-—Succession —Suecessor dispossessed by zomin- 
dar—Suit to recover possession— Agra Tenancy Act (IE — 
of 1901), s. 79 — Limitation. 

. Where a person claiming to have succeeded to 2 
fixed-rate tenancy by right of inheritance finds that 
on endeavouring to take possession of the same his 
right is denied and his possession ousted by the 
zemindar, he has suffered an ejectment at the hands 
of the landlord within the meaning of section 79 of 
the Agra Tenancy Act and his appropriate remedy is 
by a suit under the Tenancy Act within the period 
prescribed under the section. 

Ram Lal v. Chunni Lal, 2 A. L, J. 69; 27 A. 372, re- 
ferred to. 

Such a suit is cognizable by a Revenue Court alone. 
The test of jurisdiction is to ascertain what in sub- 
stance and reality the relief sought is. If that relief 
could have been claimed on a properly worded plaint 
presented to & Revenue Court, then the jurisdiction 
of a Civil Court is ousted. 


First-appsal from an order of the Sub- 
ordinate Judge of Jaunpur, dated the 4th of 
July 1913. 

Mr. G. L. Agarwala, for the Appellant. 

Mv. Kalindi Prashad, for the Respondents. 


JUDGMENT.—The facts of this case as 
disclosed in the plaint may be concisely 
stated thus, so far as is necessary for the pur- 
pose of this appeal. The plaintiff alleged 
that he was the next reversioner of one Ram- 
pal who was a tenant at fixed rate of a 
certain holding. He died leaving him sur- 
viving his widow anda widow of a pre-decensed 
son, These ladies continued in possession 
of this hélding and were entitled to a Hindu 
widow'8 estate therein. They then sold the 
holding to a Mahajan who in turn sold it to 
the zemindars. Subsequently the widows died. 
The plaintiff three years after the death of 
the last widow brought this suit in a Civil 
Court for possession of the holding and for 
mesne profits. It is unnecessary to set out 
the defence beyond stating that it was pleaded 
that the suit was nob cognizable by a Civil 
Court and that it was barred by limitation, 
because in order to decide the jurisdiction of 
the Court to Lear the suit and to ascertain 
the period of limitation applicable, the allega- 
tion of the plaint, and not the nature of the 
defence set up, are to be considered. The 
learned Munsif fixed various issues but 
tried one. only, that of limitation, and 
holding the suit barred, as having been 
brought more than six months after the 
widow's death; dismissed it. On appeal this 
finding was reversed. The Appellate Court 
held that the rule of limitation applicable 
was twelve years and he remanded tho suit 
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for decision on the other issues. The defendant 
has appealed from that order of re- 
mand, It is quite clear that if the Civil 
Courts have jurisdiction then the twelve years’ 
rule js applicable, but it is equally clear that 
if the plaintiff could have obtained his 
remedy in the Revenue Courts then his suit 
is admittedly barred. 

The test seams to be to ascertain what 
in substance and reality is the relief sought. 
If this relief could have been obtained on a 
properly worded plaint presented to 
a Revenue Court, then the jurisdiction of 
a Civil Court is barred. 

To apply this test in the present case what 
is the real remedy the plaintiff seeks? To 
obtain possession of a tenancy at fixed rates. 
Against whom does he seek this relief P The 
zemindars, On what grouodsP That he is 
the reversionary heir of the last tenant; 
that on his death he sought to obtain pos- 
session but was obstructed by the ze mzndars. 
Under these circumstances a sait under 


group C. No. 32 of Schedule 1V of the. 


Tenancy Act would seem applicable, and if 
so, the suit ought to have been brought in 


the Revenue Court within six months from 


the date of dispossession. 

We think it important to maintain for 
the benefit of tenants who are involved in 
disputes of any kind with the landlord the 
swift, and comparatively inexpensive remedy 
provided by a suit under the Tenancy Act 
wherever the provisions of that Act seem 
reasonably applicable. 


The case of Ram Lal v. Ohunni Lal (1) 
is not quite on all fours with the present 
case, but it shows that the provisions of sec- 
_tion 79 of the Tenancy Act apply to cases 
where there has been & constructive as well 
as au actual or physical ejectment of the 
plaintiff from his tenancy. The principle 
underlying that ruling seems to be, that 
where a person claiming to have succeeded 
to a tenancy by right of inheritance finds 
that on endeavouring to take possession of 
‘the same his right is denied and his posses- 
sion.ousted by the zemindar, he has suffered 
an ejectment at the hands of the landlord 
within the meaning of the section and his 
appropriate remedy is by a anit under 
the Tenancy Act as indicated above. For 


(1) 2 A. L. J. 69; 27 A. 372. 
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these reasons we allow this appeal, set 
aside the order of the lower Appellate 
Court aud restore the decree of the Court of 
first instance, with costs throughont. 

Appeal allowed. 





CALCUTTA HIGH COURT. 
ReacuraR Civic Appear No. 438 or 1910. 
January 30, 1914. 
Present: — Mr. Justice Coxe and Mr. Justice 

D. Chatterjee. 
KHOJENDRA NARAIN SINGH— 
PLAINTIFF— ÁPPELLANT 
versus 


SANTO LAL —DezrgNDANT— RESPONDENT. 

Agreement to sell, whether gives any title to property 
—Suit, right of — Hindu  Law— Hindu widow-—Bond 
executed Jor legal necessity —Inheritance not charged — 
Property sold to pay off bond—Title of purchaser— 
Mortgage executed by widow—Compromise decree on 
mortgage—-Sale in ewecution—Title of purchaser to 
depend on whether there was legal necessity—Barred 
debt of husband, widow can alienate property to pay 
off—Borrowing money for household enpenses during 
jamine—-Legal necessity. 

One K, the nearest agnate of a deceased Hindu 
wished to sue for recovery of the property, which 
had been alienated by the deceased mother and widow 
but as he had no funds, he entered into an agreement 
with one D agreeing to convey to D- one-half of the 
property recovered in consideration of D, financing 
and helping K in recovering the property from the 
alienees by suit. D joined Kas co-plaintiff averring 
that he was entitled, under the agreement to a moiety 
of the property in suit and also toall the benefits aris. 
ing from the deoree which may be passed in the suit: 

Held, that as the agreement in favour of D did not 
pass any title but merely bound X to convey to D 
half of all the property that he might recover, D had 
no right against the defendants, antil the suit snc. 
ceeded and the property was recovered. 

A simple bond was executed by a Hindu widow for 
legal necessity. The bond did not purport to charge 
the inheritance. 

Subsequently, the widow sold a portion of the estate 
left by her husband to pay off the debt covered by 
the bond. There was nothing in the document to 
suggest that the parties intended that the limited 
interest of the widow only should pass: 

Held, that the purchaser got an absolute right in 
ihe property purchased by him. 

Prasunna Kumar Nandi v. Umedur Raja Chowdhury 
8 Ind. Cas. 692; 9 0. L. J. 88; 13 C. W. N. 353 and 
Srinath Dass v. Hari Pada Mitter, 38 O. W. N. 687 
distinguished. 

Brajo Nath Pal v. Juggeswar Bagchi, 1 Ind. Cas. 69. 
9 C. L. J. 346; Jugul Kishore v. Jatindro Mohan, 10 C. 
085; 11 I. A. 66, referred to. 

Giribala Dassi v. Srinath Chandra Singh, 12 0. W. 
N. 769, dissented from. 
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A. Hindu widow executed two mortgages of the 
property left by her husband. Suits were brought 
upon them and were compromised; in execution of 
the compromise decrees, some property was sold, 
there being no intention of confining the sale to the 
widow’s estate: 

Held, that the validity of the sale must depend on 
the question whether there was a justifying legal 
necessity. 

A Hindu widow can alienate property to pay off 
barred debts of her husband. 

A. Hindu widow borrowed money for her household 
expenses on account of a famine: 

Held, that the money was borrowed for legal neces- 
sity as in the presence of a great natural calamity the 
action of the widow should not be judged harshly and 
she should not be held bound to the strictest 
economy. 

Appeal from the decree of the Sub.Judge 
of Darbhanga, dated June 27th, 1910. 

FACTS.—The general facts are stated in 
the judgment. 

The following is the important portion of 
the ekrarnamah between the plaintiffs Nos. 1 
and 2: 

“The said Raja (meaning plaintiff No. 2) 
has promised to help me (that is, the plaintiff 
No. 1) in the following manner and terms; 
that he will institute a suitin the Civil 
Court at his expense, for protecting the 
ancestral properties mentioned above, 
preventing future waste and cancelling the 
acts of the said ladies; that he will prosecute 
and conduct “the suit and secure evidence 
through his authorized servants; that in 
consideration of such financing and patronage, 
I shall after obtaining the aforesaid estate 
execute a deed of sale in his favour in respect 
of half of the properties and put him in 
possession of so mach property." 

The plaintiff in paragraph 11 of his 
plaint stated this:—That as under a contract 
made between the plaintiff No. l and 
plaintiff No. 2, the latter in consideration 
of his cundnoting the sui& and for supplying 
funds for prosecuting it, is entitled to a 
moiety of the properties i suit and also to 
the extent of a moiety of all the benefits 
arising from the decree which may be 
passed in the suit, he, the plaintiff No. 2, also 
joins in the suit. 

As to this, the defendant said that the 
contract between the plaintiffs was of the 
nature of champerty and opposed to public 
policy. 

The decision of the Court below on this 
point, which was upheld by the High Court 
was this:— The plaintiff No, 1 appears to 
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be merely a toolin the hands of the Maha- 
raja of Darbhanga, the- plaintiff No. 2 who 
has been defraying all the costs of this 
litigation. * * J am of opinion, after 
hearing the ekrarnamah executed by plaintiff 
No. lin favour of plaintiff No. 2 that as yet 
the plaintiff No. 2 has acquired no right to 
this property. The ekrarnamah does not 
give him any right to join with plaintiff 
No. lin instituting such suits. It simply 
recites that the plaintif No. 1 after getting 
the inheritance would execute a deed of 8 annas 
share of the properties and put him in 
possession, I am of opinion that the plaintiff 
No. 2 has not as yet derived any right to 
the property, and, therefore, he has no right 
to institute the present suit." 

With regard to the bond execated at the 
time of the famine, the lower Court said 
this: — The lady had executed the bond for 
Rs. 1,470 in 1231 for her household expenses 
on account of famine. That there was 
famine in Nandarhi in 1981 has been ad- 


mitted by plaintiff No. 1 in his avidenca.” 


The Court dismissed the whole suit. 

The plaintiff appealed to the High Court. 

De. Rash Behary Ghosh, Babus Ram 
Oharan Mitra and Jogendra Nath Mukherjee 
for the Appellant. 


Babus Umakels Mukherjee and Baldeo 
Narain Singh, for the Respondent. 
JUDGMENT. 
Coxe, J.—The plaintiffs in this case 


are two, the first being the uearest agnate of 
one Bishun Narayau Singh and the second 
the Maharajah of Darbhanga, who has 
agreed to finance the suit in consideration of 
half the property recovered. Bishun Narayan 
died in 1884 aud was succeeded by his 
mother, Chitrabati Bahuria, who died in 1906. 
The Ist plaintiff, though a very distant 
relation, has bsen found to be the next-of- 
kin to Bishun Narayan. The suit is to 
recover property of Bishun Narayan sold 
to the defendant's father by Chitrabati. 
The learned Subordinate Judge has dis- 
missed the suit and the plaintiffs appeal. 

As regards the 2nd plaintiff, the decision 
of the Subordinate Judge is clearly right. 
His rights are based on an agreement with 
the lst: plaintiff. Bat that agreement did 
not pass any title bu& merely bound the 
Ist plaintiff to convey to him a half of all 
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property that he might recover, Uutil the 
suit has succeeded and the property has been 
recovered the 2nd plaintiff can have no 
right against the defendants at all. 

The property in suit was sold to the 
father of. the defendants in two portions. 
 Chitrabati had 94 annas in the village 
Nandarhi. She sold 4 annas in December 
1869 and an equal share was sold in June 
1889 in execution of & compromise decree 
obtained against her. The Court below held 
that the sales were justified by legal 
necessity. 

The sonveyance of December 1869 was 
based on a bond, dated the 25th July 1864 
signed by Bhupi Das, am-mukhtear, on 
behalf of Chitrabati under a special power- 
of.abtorney. The first Registration Act, 
1864, bad then been a few months in force 
and under section 28 pardahnashin ladies 
were not required to attend at the Registra- 
tion Office to execute mukhtearnamas. The 
Registrar could attest such a document 


without her attendance if satisfied that it ` 


was the free and voluntary act of the lady 
and might, ifhe thought ‘fit, send a trust- 
worthy person to her house to take her ex- 
amination. Jn thiscase this course was not 
adopted apparently because two of the 
marginal witnesses appeared before the Court 
and admitted the genuineness of the 
mukhtearnama. At this distance of time 
this, in my opinion, is sufficient to raise the 
presumption that the Registrar was satisfied 
that the power-of-attorney was the free and 
voluntary act of Chitrabati. 

The bond recites five bonds exeented 
by Prayag, the father of Bishun Narayan, 
namely: — 





No. Date. [Amount. 
uo Rs. 
l| 28rd June 1861 ... 685 
2 Do. e sii 3,000 
3 | 29th September 1861 1,188 
4 | 9th September 1862 600 
5 | Do, 3 ben 756 
6,129 


| Total 





Besides these bonds money was taken 
under chittis presumably to the amount of 
Rs. 3,288 for the sradh of Prayag and a sum 
of Rs, 420 was taken for necessary expenses, 
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The last of the five bonds and the chittis 
are ‘not forthcoming. Bonds 2 aud 4 are 
proved by attested copies. Bonds 1 and 3 
are produced and bear endorsements show- 
ing that they were paid off by the bond of 
1854. Itis argued that at most the defend- 
ants ean only obtain credit for bonds l and 
3. I think that this contention should not 
succeed. There is nothing in the judgment 
in the Court below to show that the proof 
of, bonds 2 and 4 by certified copies was 
objected to. The bond of 1864 shows that 
all the bonds then paid off were returned to 
Chitrabati, That was half a century ago 
and it would be  uureasonable now to 
expect that all these bonds, which were 
simple money bonds, duly discharged, should 
still be forthcoming. l think, therefore, 
that the bond of 1864 should be accepted 
as sufficient proof that thedebts of Prayag 
aggregating to Rs. 6,129 were paid off by it. 
The sum devoted to the expenses of the 
shradh is not extravagant for a person in 
Prayag’s position, and the sum of Rs, 420 
need not be considered separately after this 
period of time. Prima facie, therefore, the 
loan would seem to have been inourred for 
legal necessity and is binding on the eatate. 
And this view is corroborated by the release 
executed by  Chitrabati in 1902 in 
favour of the first plaintiff. The document 
recites that she wanted to give up the 
management of her property and devote 
herself to religion. She, therefore, gave up 
all her rights in return for a pension. But 
in the details of the property her rights in 
Nandarhi are described as 14 annas out of 
54 annas. Thus it is clear that she regard- 
ed 4 annas as no longer hers; and the other 
4 annas is not even mentioned, indicating 
that at that time no body' imagined that the 
family had any concern with it at all It 
may well be surmised that the lat plaintiff 
had some influence in the preparation of this 
document and it goes to show that in 
1902 he did not think that there was 
any chance of assailing the transactions of 
1864 and 1869 successfully. 

Jt is argued, however, that as the bond of 
1864 was a simple bond ard did not 
purport to ebarge the inheritance it must 
be taken that Chitrabati's limited interest 
only was sold to discharge it. This view 
cannot be sustained. The cases of Prasunna 
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Kumar Nandi v. Umedur Raja Ohowdhurg 
(1) and Srinath Dass v. Hari Pada Mitter 
(2), which were cited in support of it, are 
not really in point, because in those cases it 
was held, as a matter of fact, on the con- 
struction of the documents that the parties 
clearly intended that the limited interest 
only should pass. Jn the documents in this 
ease there is nothing to suggest such an 
intention. The case of Giribala Dassi v. 
Srinath Ohandra Singh (8) is, no doubt, in 
the appellant’s favour but, as suggested in 
Brojo Nath Pal v. Jogeswar Bagchi (4), the 
deoision is hardly in accord with Jugul 
Kishore v. Jotendro Mohun (5). 

Ib is argued thabit is incumbent on the 
defendants to prove that Chitrabati under- 
stood what she was doing. It is unreasonable 
to expect much evidence on this point now. 

The Registrar was satisfied that it was her 
free and voluntary act. She never resiled 
from it nor does it seem ever to have been 
questioned by the reversioners. Another 
widow of the family named Srimati, attacked 
the sale in a suit brovght in 1873 and 
Chitrabati then defended it, Finally, as I 
have observed the share covered by the 
sale is not even mentioned in the release 
taken by the lst plaintiff from Chitrabati 
in 1902. All these circumstances indicate 
that the sale was an honest genuine sale of 
the inheritance voluntarily effected by 
Chitrabati and has always been recognised 
as such. 


The second sale of 1889 is based on 
two mortgages. Suits were brought upon 
them which were compromised, aud the sale 
was in execution of the compromise decrees. 
Here too it is said that the decrees being 
consent decrees, they could have no higher 
value than a contract by Chitrabati. But it 
is clear that there was no intention of 
confining the sale to the  widow's estate 
and its validity must depend on the question 
whether there ‘was a justifying legal 
necessity, 

The lst bond is dated the 2nd December 
1872. It was executed by Agwav Jha under 
a mukhiearnama, A commission was issued 


(1) 3 Ind. Cas. 692; 9 C. L. J. 88; 18 C. W. N. 353, 
(2) 3 C, W. N. 687. 
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by the Registrar to examine Chitrabati and 
she admitted execution. The bond was for 
Re. 8,540 of which the sum of Rs. 2,540 
was due on account of a bond executed by 
Prayag in June 1857. This bond is pro- 
duced and bears an endorsement of satis- 
faction by the heir of the obligee, which is 
attested by one Bhai Lall Sahu who has 
been examined as & witness, The bond was 
originally for Rs. 1,270 exactly half the 
amount paid. It is said that this is an 
extraordinary coincidence but I believe that 
it 18 in accordance with Hindu ideas that not 
more than the amount of principal should be 
realised as interest. It would seem that the 
bond was barred by limitation but a Hinda 
widow can alienate property to pay off 
barred debts of her husband. An attempt 
has been made to prove that this bond was 
paid off out of rent but that has completely 
failed. So far as this sum of Rs. 2,540 is 
concerned, I think that the alienation was 
justified. The remainder of Rs. 1,000, 
however was borrowed “for personal expenses 
as well as to meet the expenses of the 
suits pending in Courts and also to institute 
civil suits for registration and for separa- 
tion and partition". There is no satisfactory ` 
proof that Chitrabati “was ever engaged in 
litigation except in the suit of Srimati to 
which reference has been made. And it is 
not likely that that suit cost her anything 
as her interest in it was far less than that 
of the defendant’s father. She had an 
ample income and I am not prepared to 
believe that she had any real necessity for 
borrowing money for the purpose, 

The second bond was for Rs. 6,850. The 
bond is full of inaccuracies but the total 
seems to have been made up approximately 
as follows ; 


Hs. 
Borrowed to pay expenses of Srimati’s 
suit eae 1,979 
Borrowed to pay for the purchase of 


Brahmotter land we 1,008 

Borrowed to pay Government revenue 
and loans ‘ves 957 
Borrowed to pay famine expenses  .. 1,888 
Borrowed to pay expenses .. GBI 
Borrowed to pay expenses 355 
Total ^ 6,868 


I have already observed that the necessity 
of borrowing money for Srimati’s suit is not 
made out, As for the  parchass of the 


(3) 12 C, W. N. 769. 
(4) 1 Ind. Cas. 62; 9 C. L. J. 346. 
(5) 10 C. 985; 11 I. A. 66. 
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Brahmatter land itis argued that the plaint- 
iff does not categorically deny possession 
of Brahmatter land. But it was the duty 
of the defendants to show what Brahmatter 
land was purchased and no attempt has 
been madeto prove this, Nor is there any 
evidence of the necessity of borrowing to 
pay Government revenue and personal 
expenses. As i have said the income was 
ample and necessity certainly cannot be 
inferred in such a case without’ proof. I 
would, however, allow the charge for famine 
expenses. The plaintiff admits that there 
was 2 famine and in the presenca of a great 
natural calamity the action of the widow 
should not be hardly. judged and she should 
not be held bound to the strictest economy. 

I think, therefore, that an the principles 
laid down in Deputy Commissioner of 
Kheri representing the Coirt of Wards 
v. Khanjan Singh (6), the appeal should be 
partially decreed. So far as regards the 
sale of 4 annas in 1869 the suit must 
fail. As to the sale of the other 4 annas 
in 1889 the Ist plaintiff is entitled to 
recover that property with proportionate 
mesne profits from the date of Chitrabati’s 
" death up to the date of realisation, on pay- 
ment of Rs. 2,540 plus Rs. 1,888, in all 
Rs. 4,428 to the defendants. As the defend- 
ants were entitled after Chitrabati’s death 
to hold a share of the 4 annas propor- 
tionate to this amount, the let plaintiff 


: . 17572 
wil only be entilled.to' 55,559 ths or say 


ichs of the mesne profits. The balance of 
success and failure being so level, I wculd 
direct the defendants to pay to the Ist 
plaintiff half the Court-fees in the plaint 
and appeal but otherwise would let the 
parties bear their own costs. 

The case musb go back tothe Subordi- 
nate Judge for action under Order XX, 
rule 12. 

D. CnaTrESJg£, J.—I agree. 

Appeal portially decreed and case remanded. 


(6) 29 A. 831; 5 C. L. J. 84d; 110. W. N. 474; 4 A 
` In J. 232; 2 M. L. T. 145; 17 M. L. J. 233, 9 Bom. L. 
591; 10 O, C. 117 (P.O); 841. A. 72. ` 
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LOWER BURMA CdikF COURT. 
SECOND CIVIL APPrAL No. 218 or 1912. 
January 23, 1914. 
Present:—Mr. Justice Robinson. 
SAW LANC-—PLAINTIFF— ÀPPELLANT 
vOTSUs 
MAUNG LUN AND orggas— DEFENDANT; — 


RESPONDENTS. 

Civil Procedure Code (Act F of 1908), s. 11, 
O. XXXIT, rr. 8, 15— Res judicata—Lunatic—Guardian 
ad litem not appointed, effect of —Transfer of Property 
Act (IV of 1882), s. 41—Inquiry. 

The mere omission to appoint a guardian ^d litem 
for a man of unsound mind does not make the whole 
suit void ab initio. 

To maintain the plea of res judicat« it must nppeur 
that the person whose interest it is sought to bind or 
his predecessor-in-title was properly represented. 

Chaudhri. Ahmed Baksh v. Seth Raghubar Dayal, 2h 
A. 1; 7 Bom. L. R. 912; 2 C. L. J. 413; 2 A. L. J. 813; 
10 C. W. N. 115; (6 M. L.J. 407; 9 O. 0. 7; 32 L, A. 
229, followed. 

Section 41 of the Transfer of Property Aet does 
nob apply where the neighbour who knew about the 
infirmity of the transferer's title omits to make neges- 
sary inquiry. 

Mr. Villa, for the Appellant. 

Mr. May Oung, for 3rd Respondent. 


JUDGMEN T.—Plaintiff-appellant obtain- 
eda mortgage of certain property from 
defendants Nos. 1 and 2. It was executed on 
the 10th May 1910. Defendants Nos. 1 
and 2 became owners of the property by 
virtue of a deed of gift from defendant 
No. 2’s father who is defendant No. 3. 
This deed was executed on the 27th Oatober 
1908. The property the subject of the gift 
was the joint property of Maung Pyu defend- 
ant No. 3 and his deceased wife, The deed 
deprived another daughter Ma Sah of her 
share. It was apparently executed in 
secret and registered at Moulmein. On the 
lst June 1910, Ma Sah brought a suit against 
defendants Nos. i, 2 and 3 in this suit to 
have it declared that her father Maung Pyu 
at the time of the deed of gift was of 
unsound mind and that he made the gift 
under the undue influence of defendants 
Nos. land 2. The Court found that he 
was of unsonnd mind at the time of the 
trial and that the gift was due to undue 
inflaence. The deed was, therefore, set aside, 
Bnt the Court did not insist on a guardian 
ad litem being appointed nor did the Appel- 
late Court notice the defect, 

In the present case the Courts have 
that the questiou of Mauuy 


held 
Pyu’s- unsou.ed 
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ness of mind and the undue influence are 
matters of ves judicota and that it is not 
open to appellant to re-open these questions. 
Appellant claims that as no guardian ad 
litem was appointed for Maung Pyu the 
whole suit was void ab /miizo and is, there- 
fore, not binding on appellant even if he 
holds under defendants Nos. 1 and 2. That 
he holds under defendants Nos. 1 and 2 is 
clear and if they could not raise the question 
again he would not be able to do so. Maung 
Pyu could, however, raise the question as the 
appellant does, as has been held by the 
Privy Council in the case of Ohaudhr? Ahmed 
Bakhsh v. Seth Raghubar Dayal (1), because 
he was not properly represented in that 
suit. No authority, however, has been 
quoted to me that the whole suit must, 
therefore, be treated as void. Maung Pyu's 
presence in the suit did not affect the 
proper decision of it so far as Ma Sah and 
defendant No. 2 were concerned. It appears 
to have been fully contested by them and 
an appeal was also filed and 1 must hold 
the decision stands good and that defendants 
Nos land 2 could not raise the question 
anew. Appellant also, therefore, is bound 
by the decision. The deed of gift is, there- 
fore, invalid and that both as to the half 
share over which Maung Pyu would have 
had a disposing power and that in which 
he had only a life-interest. Maung Pyu 
did not mortgage .to appellant. It is next 
urged that defendants Nos. 1 and 2 could 
mortgageldefendant No. 2’s interest in the 
property to which she would succeed after 
Maung Pyu's death. No authority was cited 
for this and as Maung Pyu might have sold 
the half in which he had a life-interest for 
necessity and as he is still alive I cannot 
admit the plea. 


Then itis urged that appellant took a 


mortgage from persons allowed to hold . 


themselves ont as owners and that the 
principle of section 41 of the Transfer of 
Property Act should be applied, he having 
advanced money bona fide without notice of 
the defect in their title. The deed of 
gift was secretly executed and there is 
nothing to show Ma Sah knew anything 


(1) 28 A. 1; 7 Bom. L. R. 912; 20. L. J. 413; 2 A. 
L, J. 818: 10 C. W. N. 115; 15 M. L. J. 407; 9 O. 0. 7; 
32 I. A. 229. 


about it. The deed of gift was, no doubt, 
executed on 27th October 1908 aud the 
mortgage on 10th May 1910, but itis clear 
from the pleadings that Ma Sah had a plaint 
ready and tried to get Maung Pyu's signature 
to iton 8th May 1910, but failed owing to 
the influence of defendants Nos. l and 2. 
She had then to get another plaint ready 
and it was filed on the lst June 1910. She 
did notallow defendants Nos. l and 2 to 
hold themselves ont as the .owners of 
the property and appears to have taken 
action as soon as she became aware of the 
facts. The appellant says he has known 
Maung Pyu for twenty years and he lives 
just opposite, It can,therefore, hardly be 
possible that he did not know of his infirm. 
ity. He must have had some idea of the- 
relations between the children and their 
father and at any rate the contents of the 
deed and his knowledge that some of the 
children had been disinherited was sufficient 
to put him on inquiry. He did|not question 
Ma Sah and clearly cannot be treated as a 
bona. fide holder for value who exercised 
reasonable care. . 

In my opinion, therefore, the appeal fails 
and is dismissed with costs. Advocate’s fees 
two gold mohurs. 

! Appeal dismissed. 


CALCUTTA HIGH COURT. 

Orve Rote No. 1475 or 1913.- 
January 12, 1914. 
Present;—Justice Sir Ashutosh Mookerjee, KT., 
and Mr. Justice Beachcroft. 
CHANDRA SEKHAR ZEMINDARY Co., 
L»,—PrAINTIFFS— PETITIONERS 

. versus 
RAM KUMAR HALDAR AND OTHERS — 


DerenpANts—Opposite PARTY. 
Civil Procedure Code (Act V of 1908), 0, XXIX, r. 1 
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—Plaint—Suit by Gorporation.—Plaint signed by princi- 
pal officer who 4s also am-mukhtear, if sufficient. 

In a suit brought by a Corporation, a limited Com- 
pany, the plaint was signed by the principal officer 
of the Oorporation who also was the am-mukhtear 
of the Corporation: 

Held, that this was a sufficient compliance with the 
provisions of rnle 1, Order XXIX of the Civil Proce- 
dure Code and that the additional circumstance that 
he was also the am-mukhtear of the Company did not 
invalidate his act as the principal officer. 


Rule against the orders of the Munsif of 
Diamond Harbour, dated November 
and 25, 1918. 

FAOTS.—tThe following facts appear from 
the petition presented to the High Court by 
the plaintiff Company when moving for a 
Rule:— 

That your petitioner is a registered 
Company under part VIL of Act VÍ of 1882 
(Indian Companies Act). 
~ That your petitioner on the 6th of August 
1913 brought the said Title suit against the 
said opposite party. That the plaint and 
vikalatnamah were duly signed by Bepin 
Behary Nandy, an am-mukhtear§ and 
principal officer of your petitioner and the 
said Bepin Behary Nandy below his 
signature wrote the word ' am-mukhtear" 
only. 

That the said plaint was verified by 
Aghore Nath Purkatt, gomastah of your 
petitioner, after obtaining the permission of 


the Court as provided in the Code of Civil: 


Procedure. 

That thereafter summonses were issued to 
the defendants and defendant No. 1, 
Ram Kumar Haldar, entered appearance and 
filed his written statement on the 18th of 
November 1913. 

That in the said written statement the 
said defendant took no objection to the 
signing: and verification of the plaint and 
execution of the vakalatnama. 

That at the time of settling issues on the 
18th of November 1913, the said learned 
Munsif raised the objection that the plaint 
and the vakalainamah have not been legally 
signed and passed orders tothe following 
effect: ‘ Defendant files his defence. It 
appears thatthe plaint and vakalatnamah 
are not signed according to law. 

It is ordered that the plaint etc. be 
returned to the filing Pleader to be re-filed 
within seven days. Adjourned to 
27th November 1913." 


18 . 


That on the 25th of November 1913 your 
petitioner re-filed the said plaint and vakalat- 
namah with a verified petition stating 


.&mongst other things that the said Bepin 


Behary Nandy is not only an am-mukhtear of 
your’ petitioner having full power and 
authority to sign plaint and vakalatnama on 
behalf of your petitioner but he is the 
principal officer next to the Director of 
your petitioner. 


That your petitioner has vo Managing 
Director or Secretary and your petitioner 
submitted to the said learned Munsif that 
in virtue of his office as am-mukhtear and 
sadar naib and principal officer next to the 
Director the said Bepin Behary Nandy isin 
a better position than the Director to state 
as to the correctness of any fact mentioned in 
the said plaint and that the plaint was 
properly signed and verified according to 
law. 


That on the said date of the 25th 
November 1918 the said learned Munsif 
returned the plaint with the follwing orders 
endorsed on the back of the said plaint: 
“Plaintiff wants to have this plaint signed 
and verified by Company’s am-mukhtear 
Signing and verifying plaint under Order VI, 
rules 14 and 15, Civil Procedure Code, are not 
acts covered by Order III, rule 1, Civil 
Procedure Code, and hence cannot be done 
by an am-mukhtear. The plaintiff is a 
Corporation, which cannot sign; hence the 
plaint may be signed under Order XXIX, 
role 1, Civil Procedure Code. Another 
opportunity is given to the plaintiff properly 
to sign and verify the plaint and the plaint 
ja re-turned to the plaintiff to refile in seven 
days after properly signing and verifying the 
same", 


Babus Provash Ohunder Mitter and Ambzka- 
pada Ohaudhurt, for the Petitioners. 


JUDGMENT.—The order of the Munsif 
is manifestly erroneous. The plaint was 
signed. by Bepin Behary Nandy whois the 
principal officer of the Corporation and this 
is sufficient compliance with the provisions 
of rule 1 of Order XXIX of the Code. The 
additional circumstance that heis also the 
am-mukhtear of the Company does not 
invalidate his act as the principal officer. 
The Rule is, therefore, made absolute and the 
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order of the Court below discharged. The 

Munsif will now proceed to try the suit on 

the merita. 
Rule made absolute. 


UPPER BURMA JUDICIAL COM- 
MISSIONER'S COURT. 
Civit APPRAL No. 231 or 1912. 
September 5, 1913. 
Present: —Mr. Saunders, A. J. C, 
NGA SBIK— APPELLANT 
versus 


NGA PU— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 63 
Court Fees Act (VII of 1870), Sch. II, Art. 17, cl. 1— 
Evidence taken in summary proceedings, admissibility 
of, n regular suit. 

A suit under Order XXI, rule 63, of the Civil Pro- 
cedure Code, should bear a stamp of Rs, 10 as pres- 
cribed by clause 1 of Article 17 of Schedule II of 

he Court Fees Act. 

R. M. L. M. Subramaniam Chetty v. Maung Maung 
Pe, U. B. R. (1897—1901), Il, 355, followed. 

In cases of this description, a Judge should find the 
facts upon the evidence tendered and taken in the 
regular suit and not upon any evidence taken in the 
summary case. And although the evidence taken in the 
summary case is admissible upon certain conditions 
and for- certain purposes, it is irregular to admit the 
depositions of parties made in the summary case 
without examining them or their Advocates. 


Mr. S. Muxerie, for the Appellant. 

Mr. 0. G: S. Pallay, for the Respondent. 

JUDGMENT.—Maung Puhaving obtained 
a decree for Rs.157 5 against one Maung Nyo 
. attached certain firewood in execution of the 
decree. In miscellaneous proceedings Maung 
Seik applied forremoval of the attachment on 
the ground that the firewood belonged to him, 
bat his application was dismissed. He then 
filed a Civil Regular Suit in the District Court 
asking for a declaration that the firewood 
under attachment belonged tohim. This suit 
was dismissed and he now appeals. 


The plaint was originally stamped with a 
Court-fee stamp of the value of Hs. 10, hut 
the Judge on the authority of R. M. L. M. 
Subramaniam Chetty v. Maung Maung Pe (1) 
required the plaintiff to affix stamps according 
to the value of the property in sait. 

The first ground of appeal is that this order 
was wrong. The matter has been set at rest 


(1) U. B. R. (1897-1901) 11, 855. 


INDIAN OASES. 


(1914 


by the case of Bab? Pul Kuma v. Ghansyam 
Misra (2) in -which it was held by their 
Lordships of the Privy Council that a anit 
under section 288 of the Code of Civil Pro- 
cedure of 1882, corresponding to Order XXI, 
rule 63 of the Code of Civil Procedure, 1903, 
was a suit in which the proper Court- 
fee was that prescribed by clause 1 
of Article 17 of Schedule II of 
the Court Fees Act, namely, Rs. 10 for “a 


‘suit to alter or set aside a summary decision 


or order of a Civil Court not established by 
Letters Patent." This ruling is binding on 
al Courts in Upper Burma and must be 
followed. 

The second ground ofappealis that the 
lower Court has acted contrary to law in 
using the miscellaneous proceedings against 
the appellant without having recourse to the 
procedure laid down inthe law of evidence, 
and. the fourth ground is that the lower Court 
has erred in overlooking thata regular salt 
under Order XXI, rule61 (which is appa- 
rently a mistake ‘or rule 63) should be 
decided on the evidence actually before it, 

There can be no doubt thata Judge is 
bound in cases of thia description to find the 
facts upon the evidence tendered and taken 
in the regular suit and not upon any evidence 
takenin the summary case. The evidence 
taken in the summary case is, no doubt, 
admissible upon the conditions and for the 
purposes described in the Evidence Act, eg , 
under section 33 previous evidence is relevant 
under certain circumstances, where, for in- 
stance, the person who gave the evidence in 
the previous proceedings is dead and cannot 
be found; or again under section 145 a witness 
may be contradicted, under certain conditions, 
by previous statements made by him and 
reduced to writing. In the present case the 
depositions of the plaintiff appellant and the 
judgment-debtor in the miscallaneous case 
have been filed upon the record and are 
shown as having been admitted by the 
plaintiff. The object of filing these 
depositions is not clear, but apparently it 
was to obtain an admission from the 
plaintiff that the firewood was in ‘the 
possession of the judgment-debtor at the 
time that it was attached. The admission of 


(2) 85 C. 202; 12 C. W. N. 169; 35 I. A. 22 (P. . C.. 
7 Ò. L. J. 36; 10 Bom. L. R. l; 5 A. L. J. 106; 17 MD ` 
J, 618; 2 M. L. T, 506; 14 Bur. L. R. 4I. 
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this evidenes was irregular. The proper 
course was to examine the parties or their 
Advocates and ascertain from that exami- 
nation what their case was. 

The third ground of appeal is that the 
learned District Judge was influenced by the 
appellant’s statement in the miscellaneous 
case and has failed to give due consideration 
to the facts on the record. Aud the last 
ground is that the finding is against the 
weight of evidenca 

As to this, however, lam unable to see 
that the District Judge was influenced by 
anything except the evidence actually given 
and recorded in the regular suit, The 
plaintiff’s case apparently was that he had 
bought the firewood and kept it in charge of 
the jadgment-debtor and though his Advocate 
is recorded to have admitted that the 
frewood was in the physical possession of 
Maung Nyo, the Judge has added "but on 
Maung Seik's account," There can, 1. think, 
be no doubt from a perusal of the record 
either as to what the plaintiff’s case was or 
what he was able to prove. I am not 
prepared to hold that the District Judge was 
wrong in his finding. ms 

It isin evidence (see the statements of 
plaintiff'S lst and 2nd witnesses, Maung Ka 
and Maung Bo Le) thatit is not usual for 
any one without experience of the firewood 
business £o deal in fuel as the plaintiff claims 
to have done. 

It is also clear that the plaintiff left the 
judgment-debtor to dispose of the fuel for six 
months. Nothing has been paid to the 
plaintiff on account of sales, and n» accounts 
have been submitted. 

Maung Nyo, the judgment-debtor, was, as 
found by the District Judge, the ostensible 
owner, and although there is some evidence 
that the plaintiff found the money for the 
purchase, it is anything but satisfactory, and 
the actual payments would seem to have been 
made by the judgment-debtor either alone cr 
in company with the plaintiff. 

.l think the District Judge was justified in 
finding that the plaintiff has failed to prove 
that the firewood bslonged to him, and this 
appeal is, therefore, dismissad with costs. 


Appeal dismissed. 
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CALCUTTA HIGH COURT. 
REGULAR Civiu Appeat No, 518 or 1909. 
January 15, 1914, 
Present:—Justice Sir Herbert Carnduff, Kr., 
and Mr. Justice Richardson. 
AYATANNESSA BIBI—PraiNTIFF— 
APPELLANT 
VErSUs 
KULPER KHALIFA AND OTHERS— 
DEFENDANTS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s, 02 — Public 
charitable endowment—Suit for removal of trespasser in 
possession of trust property. 

A suit for the removal of a trespasser in possession 
of trust property, is not a suit of the kind contemp- 
lated by section 92 of the Civil Procedure Code. 

Budree Das Mukim v. Chooni Lal Johwry, 88 C. 789 
at pp. 807, 808; 10 C. W.N.68land Budh Singh Dhu- 
dhuria.v. Niradbaran Roy, 20. L. J. 431 at p. 439; 
Muhammad Abdul Majid Khan v. Ahmed Said Khan, 
20 Ind, Cas. 87; 11 A. L. J. 673; 85 A. 450, followed. 

Neti Ram Jogiah v. Venkatacharlu, 26 M. 450, 
distinguished. i 

Sajedur Raja Chowdhuri v, Gour Mohun Das Baishnav 
24 O. 418, dissented from. 


Appeal from the decree of the First Sab. 
Judge of Dacca, dated August 25th, 1909. 

Babus Basanta Kumar Bose and Prokash; 
Chandra Sarkar, for the Appellant. 

Mr. S. P. Bose, Babu Raman: Mohan 
Ohaiteriee and Moulvi Wahe? Hossain, for the 


Respondents. 


JUDGMENT. 


CanNDUFF, J.— This is an appeal preferred 
by the plaintiff against the dismissal of her 
suit on the preliminary ground thatit was 
not maintainable without the consent of the 
Advocate-Genera], as required by section 92 
of the Code of Civil Procedure. 

The plaintiff claims to be the rightful 
mutwalt of a religious and charitable endow. 
ment by virtue of a towliatnama executed by 
the fcunder, her deceased hushand. The 
defendants, she declares, have no right what- 
ever to interfere with the management of the 
trust, and are, in fact, trespassers, who have 
wrongfully intervened, had their names re- 
gistered under the Land Registratian Act, 
1876; in respect of the trust property and 
vsurped the management of it. She now 
seeks to obtain the possession to which she 
claims to be entitled under the deed of en. 
dowment. She complains of no breach of 


. trust, and she does not ask fov any direction 


a8 to the adminisiration of the trust. 
The Subordinale Judge in the Court below 
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has argued that the defendant now in pos- 
session is a trustee de facto, if not, de jure, 
that the suit is for his removal and that it is 
one in which the direction of the Court may 
be necessary for the administration of the 
trust. He has held, therefore, relying upon 
the decisions of Neti Ram Jogiah v. Venkata- 
charlu (1) and Sajedur Raja Ohowdhuri v. 
Gour Mohun Das Baishnav (2), that section 92 
of the Code applies, and that the suit must 
be dismissed. Assuming, as we must do for 
the purposes of this appeal, that the defend- 
ants are what the plaintiff represents them 
to be, I think that & suit such as this for the 


removal of a tre8passer in possession of trust 


property is nota suit of the kind contem- 
plated by the section. Nor, in my opinion, 
does it help the trespasser to call him a 
trustee de facto. A dacoit might be that, and 
the provision was surely never intended to 
protect him from being sued too readily. 

The first ruling cited by the learned Sub- 
ordinate Judge has been distinguished by this 
Court in Badree Dass Mukim v. Ohoon? Lal 
Johwry (3) while the second has been dis- 
sented from in the same case and also in the 
earlier case of Budh Singk Dudhuria v. Nirud- 
‘baran Roy (4). These decisions were, no 
doubt, under section 539 of the Code ot 1882, 
and itis true that clause (a) of section 92, 
sub-section (1), of the new Code regarding & 
suit to obtain a decree “for removing any 
trustee,” and sub-section (2) are new.. But 
these additions do not, so far as I can see, 
alter the law on the point, and [ find that 
in avery recent case, namely, Muhammad 
Abdul Majid Khan v. Ahmed Said Khan (5), 
which was decided under the present Code, 
the Allahabad High Court has followed 
Bud:;ee Das Mukim v. Choont Lal Johwry (8). 

I think, therefore, that this appeal- must 
be allowed, the decree of the learned Sub- 
ordinate Judge discharged, and the suit ro- 
manded to the Court below for disposal on 
the merits. 

The costs of the appeal I would make costa 
in the eause, and I would declare that the 
appellant is entitled to a certificate under 
section 13 of the Court Fees Act, 1870. 


(1) 26 M. 450. 

(2) 24 C. 418. 

(2) 33 C. 789 at pp. 807, 808; 10 C. W, N, 581. 
(4) 2 C. L. J. 431 at p. 439. 

(5) 20 Ind, Cas, 27; 11 A, L. J. 673; 35 A, 559. 
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RIOHARDSON, J.—I agree. The case seems 
to me to be governed by the observation 
made in Budree Das Mukim vw. Ohoon? Lal 
Johwry (8). 

‘Appeal allowed; Oase remanded. 


ALLAHABAD HIGH COURT. 
Seconp Ovir’ APPEAL No. 272 or 1913. 
December 3, 1913. 
Present:—Sir Henry Richards, Kr., 
Chief Justice, and Mr. Justice Tudball. 
PARTAP SINGH AND oTHERS— PLAINTIFFS 
— APPELLANTS 
tersus 
DAULAT AND OTHERS— DEFENDANTS— 


RESPONDENTS. : 

Pre-emption—Preferential right at date of decree— 
Near relation—Death of original plaintiff who was 
nearer relation pending suit—Sons of original plaintiff 
cannot lake advantage of their father’s relationship at 
date of suit. 

A brought a suit for pre-emption on the ground 
that he was more nearly related to the vendor than 
the vendees. During the pendency of the suit, A died 
and his sons were brought on the record. The new 
plaintiffs and the vendees were equally related to the 
vendor: 

Held, that the plaintiffs could’ not succeed. They 
could not take advantage of the fact that a suit had 
been instituted by their father who had a “preferential 
right” as against the vendees. 


Second appeal from the Additional Sub- 
ordinate Judge of Moradabad, dated 7th De- 
cember 1912. . 


FACTS appear from the following judg- 
ment of the lower Appellate Court: 

"This was a pre-emption suit based on the 
village wajib-ul.arz in respect of a kagiat 
sold under a sale-deed, 17th January 1911. 

The original plaintiff, Dal Chand, was a 
nearer relation of the vendor than the 
vendees defendants. But he died during the 
pendency of the suit and his sons were 
brougbt on the record in his place. It is 
proved that these new plaintiffs and the 
vendees are equally related to the vendor. 
There is no distinction of nearness among 
them. The appellants’ contention that Dal 
Chand's position must govern the case ig 
unténable. We must see the relationship as it 
stands at the time of the passing of the 
decree, 


- 


‘Vol, XXII) 


EAST INDIAN RAILWAY CO. Y. NILKANTA ROY. 


The second point that the appellants should 
get half the property is without force. The 
present suit was based on wajtb-ul-arz and 
not on Muhammadan Law. The plaintiff 
-could succeed only if he could prove a better 
title than the vendees. 

Moreover, both the'parties are co-sharers in 
the village and the suitis governed by the 
first clause of the wajtb-ul-arz. The plaintiff 
can hardly take his stand on the second clause 
of the wajib-wl-arz. Plaintiffs have no better 
title of purchase and so I dismiss the appeal 
with costs." 

The Honu'ble Dr. Te} Bahadur Sapru, for 

ihe Appellanis. ; 

Mr. Sawhny, for the Respondents. 

JUDGMENT.—We think, having regard 
to the fact that the appellants could not 
have maintained the suit as against the 
vendees, had they instituted the suit, them- 
‘selves, they cannot take advantage of the 
fact that their father at the time of the 
suit had a preferential right as against 
the vendees on the ground that he was 
a nearer relation. We accordingly dismiss 
the appeal with costs including in this 
Court fees on the higher scale. i 


Appeal dismissed, 


CALCUTTA HIGH COURT, 
Civit Roce No. 947 or 1918. 
November 17, 1913. | 
Preseni:—Mr. Justice Fletcher and 
Mr. Justice N. R. Chatterjea. 
EAST INDIAN RAILWAY CO.— 
DEFENDANTS— PETITIONERS 
versus 


NILKANTA ROY —PrAINTIFEF— 


Opposite Party. 

Railways Act (IX of 1890), s. 72—Constgnment— 
Ling of oil—Risk note Form H—Delivery of tins--Some 
cut open but contents found missing—Onus of proof or 
loss on plaintiff — Loss of any complete package.” 

Two hundred and forty-two tins of mustard oil 
were consigned to the defendants for delivery to the 
plaintiff. Ont of the consignment four tins had been 
cut open and the contents extracted. The plaintiff 
did not take delivery of these four tins but 
brought a suit against the defendants to recover 
damages. The goods were consigned under a Risk 
Note in Form H made under section 72 of the Railways 


Act: 

Held, (1) that the onus of proving that the case falls 
within the exceptions mentioned in the risk note lies 
on the plaintiff; 
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Sheo Barat Ram v. The Bengal and North-Western 
Railway Company, 15 Ind. Cas. 56; 16 C. W. N. 766, 
followed. 

(2) that there was no “loss of any complete 
package” within the meaning of the risk note, as 
such material portions ofthe packages as tho tins 
were delivered to the consignee, and, therefore, the 
Railway Company could not be held linble. 

Bombay Baroda and Central India Railway Company 
v. Ambalal Sewaklal, Indian Ry. Cus, 48, followed. 


Rule against the judgment of the Munsif 
of Burdwan, dated April 30, 1913. 

Babus Mohendra Nath Roy and Ambika- 
pada Ohaudhuri, for the Petitioners. 

Babu ZHishendranath Sarkar, for the Op- 
posite Party. 

JUDGMENT. 

FrnETOHER, J.— This is a Rule obtained 
by the East Indian Railway Company in a 
suit which was. brought against them ag 
defendants by one Nilkanta Roy in the 
Provincial Small Cause Court at Burdwan 
to recover damages for failure to deliver 
certain tins of mustard oil which had been 
consigned from Bhagalpore to Burdwan 
for delivery to the plaintiff. The tins 
of mustard oil consigned tə the defend- 
ants were 242 in number. Ont of these, 
238 tins admittedly were properly delivered 
to the plaintiff; but the other four tins 
were not taken delivery of by the plaintiff 
because these tins had been cut open and 
the contents - were missing. The goods 
were consigned to the defeadants under 
a Risk Note which is known as Form H. 
That Risk Note is made under the provi- 
sions of section 72 of the Indian Railways 
Act (IX of 1890) and, in accordance with 
the terms of that Act, it has received the 
approval of the Governor-General in Conncil. 
The note provides that the owner should 


undertake “to hold the Railway Adminis- 


tration harmless and free from all respon- 
sibility for any loss, destruction or deterio- 
ration of or damage toall or any of such 
consignments. from any cause whatsoever 
except for loss of a complete consignment 
or of one or more complete packages form- 
ing partof a consignment due either to the 
wilful neglect ofthe Railway Administration 


or the theft by or wilful neglect of its 
servants, transport agents or carriers 
employed by them." Now, the learned 


Munsif who tried the ease in the Court 
of first instance held that the onus of 
proving the loss fell upon the Railway 
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Company and that, in the absence of any 
proof that the loss was caused by oae 
of the risks undertaken by the owner 
under the Risk Note, the Court was bound 
io presume that the goods were lost 
under one of the reasons covered by the 
exception to the Risk Note. In that view, 
the learned Munsif was, in my opinion, clearly 
wrong. There is a decision of this Court 
[Sheo Barat Ram v. The Bengal and; North- 
Western Railway Company (1)]. That was 
a decision of Mr. Justice Harington and 
Mr, Justice Caspersz. It is true that the 
decision in that case did not turn upon the 
Risk Note Form H but upon another Risk note 
known as Form B; but, for the purposes 
of the present case, the wording of the Riek 
Note Form B is identical with the wording 
of Rik Note Form H. In my opinion, 
we are bound to follow the decision reported 
as Sheo Barat Ram v. The Bengal and North- 
Western Railway Company (1) and if I 
may be permitted to say so I think that that 
decision is quite correct, and that, upon the 
construction put on this Risk Note, it must 
be held that the person who says that 
ihe case falls within the exception has to 
prove that, when the ease comes on for 
trial. Besides that, there is another decision 
to which the learned Vakil for the Railway 
Company has called our attention ; namely, 
the case of the Bombay Baroda ond Central 
India Railway Company v. Ambalal Sewaklal 
and others reported at page 48 in a re-print 
of certain Railway Cases which is known aa the 
High Court decisions of the Indian Railway 
Cases*. That is a decision of the High Court at 
Bombay, Sir Basil Scott, C. J, and Mr. Justice 
Batchelor, being the Judges who gave the 
decisions. That again is a case turning 
on the Risk Note Form B; but for all 
material purposes, the Risk Note Form B is 
the same as the Risk Note Form H and the 
facts of that case are almost the samo as 
the facts of the present case. The ques- 
iion raised thera was whether there had 
been loss of & complete package and the 
learned Judges held that, as the ting 
forming the separate packages in the 
consignment were delivered to the con- 
signee, there was no lues of any comple!e 


(1) 15 Ind. Cas. 56; 16 C. W. N. 766. 
* 2nd Edition 1912— Ed. 
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package and, therefore, the Railway Com- 
pany could pot be held liable. That is 
exactly what happened in this case. The 
tins were delivered to the consignee but 
the contents were missing. Jt seems to 
me that that decision of the Bombay 
High Court is good law. Itis impossible 
to say that there was -loss of complete 
packages when such material portions of 
the packages as the tins were delivered to 
the consignee. On both these grounds, the 
present Rule must be made absolute with 

costs, one gold mohur. 
N., CHATTERJEA, J.—I agree. 
Rule made absolute. 


PUNJAB CHIEF COURT. 
SEGOND Civiu Appear No. 196 or 1910. 
January 8, 1914. 

Present: —Mr. Justice Johnstone and 
Mr. Justice Chevis. 

SARNI MAL AND OTHERS— DEFENDANTS — 
APPELLANTS 
L6TSUS 


MURLI DHAR—PraiNTIFF — RESPONDENT. 

Regulation XVII of 1806-—Bai-bil-wafa —Pro- 
cedure in the Punjab where the Regulation not in force 
— Applicability of the Regulation to shops. 

Even when Regulation XVII of 1806 was not in 
force in the Punjab, in cases of bai-bil-wafa’ the 
moitgagee could not without any formalities convert 
his mortgage into a completed sale but was ob- 
liged either to bring a foreclosure suit, or at least to 
make some sort of reference to the Civil Court with 
a view to issue of notice to the mortgagor. 

The Regulation XVII of 1806 does apply to shops. 


Second appeal from the decree of the 
Divisional Judge, Delhi Division, dated the 
17th January 1910, affirming, that of the 
District Judge, Delhi, dated the 22rd 
August 1909, deoreeing plaintiff's claim. 
“Rai Bahadur Pandit Sheo Narain for the 
Appellants. 

The Hon'ble Mr. Shadi Lal, R. B., and 
Lala Gérdharz Lol, for the Respondent, 

JUDGMENT.—As we have decided not 
to interfere in this case bub to reject both 
the appeal and the cross-objectiéns, it is 
unnecessary for us to write an elaborate 
judgment. The facts are fally stated in 
the judgments of the lower Courts. The 
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suit being one for redemption, the first 
Court gave a decree sabject to payment of 
Rs. 2,982, made up thus: 


Hs. 

' Principal mortgage money ... 650 
Interest at Rs. 4 per mensem 
nett for the whole time 
(Rs. 6/8 interest minus 

Rs. 2/8 rent) 1,832 
Compensation for expenses 
incurred by mortgagees in 

re-building part of house... 500 

Total ,. 2,982 


And the lower Appellate Court confirmed 
this decree. 

Mr. Sheo Narain takes three points for 
his clients :— 

(a) The property cannob ba redeemed, 
as. his clients’ title as proprietors 
was complete before Regulation 
XVII of 1803 came into force in 
this Province, and so the mortgage 
has ceased to exist, no procedure 
under that Regulation having b3en 
ealled for. 

(b) Even ifthe Regulation did apply in 
the Province it does not apply to 
shops. 

(c) Estimate for compensation .is too 
low. It should be Rs. 4,000, or 
more, aud should be ascertained by 
issue of a Commission. 


Mr. Shadi Lal objects to (a) and (5) 
being raised ; but we overrule the objection— 
see plea No. 9 of the “additional pleas " 
Sled in first Court and issue 2 at bottom 
of page 4 of paper-bock, and ground 8 
of appeal to lower Appellate Court, confused 

though that ground may be. 


However, we mast find egainst Mr. Sheo 


Narain on both points (a) and (b). Perusal: 


of Balwant Singh v. Ram Das (1) and 
of section 14, clause (3), Panjab Civil Code, 
which was, undoubtedly, law in the Panjab 
before Act IV. of 1872 was passed, [fx re 
Bick (2)] makes it clear that, though in those 
days—wheu the two years’ term for pay- 
ment of this mortgage debt expired—the 


` (1) 28 P. R. 1908; 41 P. W. R. 1908; 141 P. L. R. 
' 1908. 
- (2) 64 P. R. 1867. 
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Regulation was not itself in force in the 
Punjab, yet in cases of 6az-bil-wafa like 
this the mortgagee could not, without any 
formalities, couvert his mortgage into a 
completed sale but was obliged either 
to bring a foreclosure suit, which thess 
mortgagees never did or at least to make 
some sort of reference to the Civil Court 
with a view to issue of notice to the mort- 
gagor: and the latter alternative virtually 
means adoption of the same procedure as 
that prescribed by the Regulation—see 
last para. of page 381, Tremlett’s Civil 
Code. Admittedly no such procedure was 
adopted. 

Then ‘as regards (b) Mr. Sheo Narain 
has against him Ranjit v. Tirkhe (3) in 
which, in a case where land and houses on it 
were the subject of a mortgage with vondi- 
tional sale, it was held that title to the houses 
as well as the land was aubject to observ- 
ance of the Regulation. No doubt the. 
present case is not precisely the same as 
that, for here the property is& shop with 
no land but that on which it actually stands; 
but the discussion shows that the princi- 
ples laid down would cover the present ease, 
And we may note that Nazar Muhammad v. 
Ahsan ul-Hag (4) does not help appellants, 
for it only lays down that “ land” in 
the Regulation does not  inelade income 
from a shrine but only insludes things 
of which physical possession ean be taken: 
this does not exclude houses and shops. We 
note a8 a very important indication of the 
scope of the Regulation that section 8 
speaks of “land or other property ;” the 
last three words would be meaningless, if 
the Regulation was intended to affect only 
"land." 

As to (c) we thiok it would be only 
waste of time and money to have any 
further inquiry. The Courts below had 
not much evidenca before them; but it 
seems to us obvious that Rs. 500 cannot 
be much wide of the mark. Hxract asses- 
ment of cost is out of the question, con- 
sidering seme 18 to 20 years have elapsed 
since the cost was incurred; and we think 
further inquiry would lead to no good 
results, Judging by tbe evidence of wit- 


(3) 117 P. R. 1885. ` 
(4) 21 Ind, Cas. 231; 170 P. W. R. 1913; 307 P. L, 
R. 1913. 
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nesses D. W. No. 4 and D. W. No. 8, Rs. 500 
Seems to us a fair estimate in a matter 
which is necessarily somewhat of the nature 
of guess work. 

Mr. Shadi Lal's cross-objections seem to 
us to have equally little force. He son- 
tends that interest should not be allowed 
after the expiry of the original two years’ 
term. He cites no authority, and we are 
against him. We also overrule his con- 
tention that post diem interest can at best 
be allowed only as a matter of: equity and 
not asa necessary result of the contract, 
and that, in calculating mortgagee's rights 
in equity, the fact that the shop of which 
they have had possession all along has 
enormously increased in value, should be 
taken into account and a much larger 
reduction on account of rent should be 
allowed. We are not pressed by this 
contention because we cannot help reflect. 
ing that the mortgagor has all along 
had the remedy in his own hands of 
paying up and redeeming the shop, and, 
as he did not do so, he must take the 
consequences. 

His objection that Rs. 500 is too much 
to allow for compensation we have by 
implication already disposed of. 

We reject both appeal and cross-objestions 
and direct that the parties do bear their 
own costs. 

Appeal rejected, 


CALCUTTA HIGH COURT. 
MISCELLANEOUS Cryin Appear No. 219 or 1913 
AND Civin, Rute No. 786 or 1913. 

January 15, 1914. 
Present:— Justice Sir Harry Stephen, KT., 
and Mr. Justice Mullick. 
PRAKASH CHANDRA SARKAR-~ 
DECREE-HOLDER— APPELLANT 
VETSUS 
PANDEY BALDEO RAM AND OTHERS— 


JUDGMENT DEBTORS— RESFONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, v. 5 
— Huecution of decree—Transfer of decree for ewecution 
io another district—Sending decree direct to Sub- Judge 
— Dismissal of petition by Sub- Judge, whether legal. 

The District Judge of Gaya, on an application, issued 
process for execution tothe Sub-Judge of Palamau 
direct instead of sending if to the Judicial Commis- 


ta 


sioner of (hota Nagpur so that he might send it 
on to the Sub-Judge. The Sub-Judge dismissed the 
application: 

Held, that he should have returned the papers to 
the District Judge of Gayain order that he might 
adopt the correct procedure, and should not have 
dismissed the application. 


Appeal from the order of the Special Sub- 
Judge of Palamau, dated March 3rd, 1913. 

Babu Naresh Ohandra Sinha, for the Ap- 
pellant, 

JUDGMENT.—In this case the District 
Judge of Gaya issued process for execution 
on an application which had been properly 
made to him, He issued it to the Subordi- 
nate Judge of Palaman at Ranchi. That 
officer has now taken an objection that it 
should not have been forwarded direct to 
him but that it should bave been sent to 
the Judicial Commissioner of Chota Nagpur in 
order that he might send ib on to him. He, 
therefore, refused to proceed in the matter. 
In doing this the Subordinate Judge has 
acted erroneously. for if he bad not jurisdic- 
tion to deal with tie matter, he should have 
returned the papers to the District Judge of 
Gaya in order that he might adopt the 
correct procedure. The order that he made 
dismissing the application is, therefore, 
wrong and we set it aside. It becomes his 
duty "now to do what he ought to have done 
before, namely, to send the papers back to 
the District Judge of Gaya in order that he 
may correct nis mistake by sending .them 
to the Judicial Commissioner. The appeal is 
accordingly allowed, the order of the Sub. 
ordinate Judge is set aside and the case is 
remitted to the Subordinate Judge of Hazari. 
bagh Ranchi Palamau in order that he may 
act in accordance with the observations we 
have made. 

In view of the decision we have just 
given in this appeal, it is unnecessary that 
we should deal with the Rule. The Rule is 
accordingly discharged. 

Let the record be sent down to the lower 
Court as scon as possible. 

Appecl allcwed; Rule discharged. 
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CALCUTTA HIGH COURT. 
Seoonp Cryin Arrear No, 966 or 1911. 
February 11, 1914, 
Present:—Justice Sir Herbert Carnduff, Kr., 
and Mr. Justice Richardson. 
KUMUD LAL ROY CHOWDHURY AND 
OTHERS—~ DEFENDANTS— APPELLANTS 
versus 


JOGINDRA MOHAN ROY AND OoTHERS— 


PLAINTIFFS— RESPONDENTS. 

Qo-shas er—Joint possession—Ouster—Bil or marsk 
in joint possession changed, into culturable land—Pos.- 
session of entire land taken by certain co-sharer—Other 
co-sharers, whether entitled to joint possession, 

The plaintiffs and the defendants were in joint pos- 
session of a certain marsh, each party receiving from 
the fishermen who fished in it, his share of the jalkar 
rent. Subsequently, the process of silting began and 
the land became culturable. The defendants at once 
proceeded to take entire possession by settling tenants 
upon it and recovering from them the whole rent to 
the exclusion of the plaintiffs who brought a suit for 
recovery of possession of their share. There were 
other parts of the joint estate in the separate posses- 
gion of one co-sharer or another. It was nob proved 
that the defendants had re-claimed the land at their 


own expense or spent any money on protecting the ` 


common title or inducting tenants: 


Held, that, ag the defendants disturbed the joint 

possession of the plaintiffs, ib was an ouster; that the 
status quo ought to be restored and the plaintiffs 
should get joint possession; and that the defendants 
Should be relegated to a suit for partition, if they are 
dissatisfied with what they seem to have been satis- 
fied with before. j 


Surendra Narain Sinha v. Hari Mohan Misser, 33 
©. 1201, relied upon. 

Basanta Kumari Dasya v. Mohesh Chandra Shaha, 
21 Ind. Cas. 621; 18 C. W. N. 328, distinguished, 


Appeal from the decree of the District 
Judge of Dacca, dated December 29th, 1910, 
confirming that of the first Sab-Judge of 
Dacca, dated May 23rd, 1910. 


FAGTS.—This isa suitin respect of a 
marsh called Bil Koshnai, situate in estates 
Nos. 22 and 4584, of which $ths .belong to 
estate No. 22. The plaintiffs and the 
defendants are the joint owners of the estate 
No. 22. Bil Koshnai and Ohar Koshnai was 
formerly a bil or channel of water; ib began 
to silt up since 1301, and in 1311, the 
principal defendants settled razyats on the 
silted up portion to ths exolusion of -the 
plaintiffs, The plaintiffs demanded posses- 
sion of their ¢th share in estate No. 22, 
' bat was refused by the principal defendants. 
In these circumstances plaintiffs bring this 
guit for declaration of their title to, and for 


recovery of possession of their 2-annas share 
in the plaint property with wasiat. 

The defences inter alia was that the present 
suit was not maintainable and that the 
plaintiffs’ remedy lay in a suit for partition. 


On this point the Court of first instance 
said.— "There is no evidence worth the 
name to show that the defendants spent any 
money to protect the common title to the 
property in suit, or that they spent any 
money in settling tenants on the land in auit. 
There was dearth of land, the char became 
silted up and appeared above water and 
at once people came for settlement, the 
defendants were first in the field, and they 
gave the’ word of command. Tenants came 
on the land in batches, taking settlement 
from the defendants. These facts bring the 
case within the purview of theruling reported 
as Surendra Narain Sinha v. Hari Mohan 
Missar (1) instead of the case of, Watson & 
Oo , v. Ramchund Dutt (2). For in the case of 
immoveable property jointly owned, each 
co-owner “isin theory interested in every 
infinitesimal portion of the subject matter, 
and each has theright, irreapsctive of the 


- quantity of his interest, to bein possession 


of every part and parcal of the prop rty 
jointly with the other. For these reasona I 
find that plaintiffs are entitled to joint 
possession with the defendants by receipt of 
rent in respect of the lands in the possession 
of the tenants, and actual possession in 
respect of the khas land.” 


On appeal the learned District Judge 
discusses this point in this way:— There are 
portions of estate No, 22 in the exclusive 
possession of one co-owner or the other. It 
is contended that on this account the 
plaintiffs! only remedy is a suit for partition. 
In the absence of any evidence that the 
plaintiffs are in possession of more land 
than they are entitled to according to their 
share, I cannot see that there is any bar to 
their bringing this suit for joint possession 
of these lands. The laarned Subordinate 
Judge. has given atlength his reasons for 
holding that the plaintiffs are entitled to a 
decree for joint possession and mesne profits, 
I agres with him that the ruling Surendra 
Narain Sinha v. Hart Mohan Misser (1) has 


(1) 38 OC. 1201. 
(3) 18 C. 10 (P. C.); 17 L A. 110. 
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more application to the facts of this case 
‘than the ruling Watson and Company v. Ram- 
chund Duit (Z). For the reasons given by 
him, I hold that the plaintiffs are entitled to 
the decree that they have obtained.” 


The plaintiffs appealed tr the High Conrt.- 

Babus Dwarka Nath Ohakravartt and 
Inanendra Nath Sarkar, for the Appellants. 

Dr. Rash Behary Ghosh and Babu Bankim 
- Chandra Mukherjee, for the Respondents. 


JUDGMENT. 

Carnourr, J.—This is an appeal against an 
appellate decree giving the resp ndents joint 
possession along with the appellant, their co- 
sharers, of certain land appertaining to the 
estate which they hold in common. 

I Lave bad some difficulty in ascertaining what 
are the precise facts found. For inthe Court 
of first instance the findings are nob consistent, 
while the learned District Judge in the Court 
of Appeal below has not stated with any fullness 
hig own findings or expressly declared how far 
he accepts those of the Subordinate Judge. 
The Appellate judgment is, however, one of 
affirmance, and l think that a careful study 
of it along with the judgment of the first 
Court will show that the following are the 
facts which have been found and with which 
we have now to deal, 

The land in dispute forms part of what was 
once a marsh. The marsh was occupied by 
the co-sbarers in common, tha respondents 
receiving from the fishermen, who fished in it, 
their share of the jalkar rent. Subsequently, 
the process of silting began, and the land now 
in suit became culturable. Of it the appel- 
lants at once proceeded to take entire posses. 
sion by setting tenants upon it and recovering 
from them the whole rent. They admitted 
that they had done so, and their contention 
was and is that they were within their rights as 
co-owners, especiallyin view of the circum- 
stance, as found, that there are other parts of 
the joint estate in the separate possession of 
one co-sharer or another. They further 
asserted but failed to prove that they 
had reclaimed the land at their own expense 


or spent any money on protesting the common: 


title or inducting tenants. 

The first Court found that there was 
no ouster because the respondents “were never 
in actual possession of the disputed land” 
and had “never before this suit claimed 


to be admitted into possession" of it. But 
it had already found it ‘established beyond 
doubt” that they had always received their 
share of the jalkar rent, and were still 
in receipt of such rent; and this can mean 
only one thing, namely that, before the silt- 
ing process: commenced, they were in joint 
possession of the marsh, receiving their 
share of the only rent then recoverable, 
and that they are even now obtaining their 
share of the jgalkar rent in respect of so 
much of the original marsh as is stilluncultur- 
able. Consequently, the first Court’s findings 
as to possession must be taken to refer to 
the land since it appeared above water, and 
all that they amount to is that the respond- 
ents have never been in possession of the 
land in its oulturable state. That is, of 
course, exactly the respondents’ case for what 
they complain of is the action of the appel- 
lants in pouncing upon the land as soon as 
it emerged and securing through tenants 
possession of it in its altered condition for 
themselves alone and to the exclusion of the 
respondents. 

The question is whether this was an ouster 
or not. In my view it was. True it is 
that it has been found that there is no 
evidence that the appellants ever came 
upon the land save as the co-owners of the 
respondents, or that they ever set up any 
other title. Bat the fact remains that 
they disturbed the respondents’ joint posses- 
sion, and that seems to me to be ouster, 
almost ex vi termznz. The respondents were 
the injured party, and I fail to appreciate 
the contention that they ought, if they 
find that they are now left with less than 
their proper share, to seek a remedy in a 
suit for partition. Before the land became 
culturable the parties appear to have been 
contented with joint possession of the 
marsh and separate possession of some of 
the lands outside it, and it seems to ma 
that, from the point of view of justice, 
equity and good conscience, the status quo ought 
to be restored and the appellant relegated 
to a suit for partition, if they are dissatisfied 
with what they seem to have been satisfied 
with before. i 

Several cases have baen cited bsfore us, 
but they are all distinguishable. That’ 
which most nearly resembles the present 
case, 18, I think, Surendra Narain Sinha 
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v. Hari Mohan Misser (L) where. it is 
held that a co-sharer cannot seizs any land 
newly added by accretion to the parent joint 
estate aod occupy it to the exclusion of his 
co-sharers. ‘The facts connected with Basanta 
Kumari Dasya v. Mohesh Ohandra Shaha (3), 
on which the appellant has chiefly relied, 
are very different from those before us now. 
In the latter each of the co-sharers concerned 
was admittedly in sole ocenpation of khamar 
‘land appertaining to. the joint property and 
one of them commenced to build on the land 
occupied. No substantial injury by reason of 
this was alleged, and it was held that his con- 
duct was notinconsistent with the joint 
ownership of the property as a whole, and 
that, in the circumstances there had been no 
ouster, 

I would dismiss this appeal with costs. 

Ricuarpson, J.— The fact that the plaintiffs 
and the defendants are in separate possession 
of other parts of the joint property has, as it 
appears to me, nothing to do with the matter. 
The question is what are the righis of the 
parties in respect of the lands in dispute and 
whether in respect of those lands, the de- 
fendants have so acted as to jastify the 
plaintiffs in bringing a suit in the nature of 
a suit for ejectment. Now 16 is clearly found. 
that the improved ‘value of the lands is not 
due to avy expenditure of labour or capital 
on the part of the defendants bab is dua to 
the operation of natural causes. It is not 
suggested that the lands are in any sense an 
accretion to lands of which the defendants 
were previously in possession, or that before 
the lands became valuable and productive, 
the defendants had any more possession over 
them thau any other co-sharer. On the con- 
trary, l concur iu the vie v which has been 
expressed that the findings arrived at by the 
lower .Courts must bə taken to include 
a finding that the plaintiffs had some 
possession of the lands in their original state 
. by the exercise of fishery rights. In my 
Opinion upon the facts as they appear to 
have been found there has clearly been an 
ouster of the plaintiffs by the defendants, 
and that being so I agree that the appeal 
should be dismissed. 
Appeal dismissed. 


Pod 


(3) 21 Ind. Cas. 621; 18 C, W. N. 328. 


CALCUTTA HIGH COURT. 
MiscELGANEOUS Civit Appese No, 200 or 1912. 
February 13, 1914. 

Present: —Mr. Justica Coxe and Mr. Justioa 

D. Chatterjee. 
Mrs. CHRISTIANA BENSHAWN— 
PLAINTIFF—JUDGMENT-DEBTOR— APPELLANT 
: versus 
Babu BENARASI PROSAD CHOWDHURY 
AND OTHERS— DRECREE- HOLDERS— 


DEFENDANTS— RESPONDENTS, 

Limitation Act (IX of 1903), Sch. I, Art, 182 cl. (2) 
— Limitation —Execution, application for—Suwit against 
several defendants decreed against some and dismissed 
with costs against others — Appeal by former set—Appli. 
cation for execution agatnst plaintiff by latter made 
three years after original decree but within three years of 
disposal of appeal — Whether application barred —“ Where 
there has been an appeal," meaning of. 

The words “where there has been an appeal” in 
Article 182, clause 2, of the Limitation Act, mean, 
where there has been an appeal against the decree 
or order for the execution of which an application 
ia made. 

When an appeal does not imperil the whole 
decree, the appeal by one defendant will not pre- 
vent limitation of an application for execution run- 
ning against others. 

Hur Proshad Roy v. Enayet Hussein, 2 C. L. R. 471 
followed. ' 

Therefore, in dealing with the question of limitation 
of an application for execution when there has been 
an appeal, the Court should see whether the original 
decree was really one deoree or an incorporation of 
several decrees, and whether the appeal against it 
imperilled the whole decree or not. 

Mashiat-un-nessa v. Rani, 18 A. 1; A. W. N. (1832) 
207, relied upon. 

Nundun Lal v. Rai Joykishen, 16 C. 598, Kristo 
Churn Dass v. Radha Churn Kar, 190. 750 and 
Gopal Chunder Manna v. Gosain Das, 25 C. 594. 
2 C. W. N. 556, referred to. ” , 

The plaintiff sued à number of defendants on a 
mortgage and obtained a decree, except against do- 
fendants Nos. 24 to 26, against whom the suit was 
dismissed and the plaintiff was directed to pay their 
costs., The other defendants appealed. The defend- 
ants Nos. 24 to 26 have now applied to executo thoir 
decree for costs after three years from the date of tho 
original decree but within three years from the date 
of the decision of the appeal: 


Held, that the order dismissing the plaintiff's suit 
with costs as against defendants Nos 24 to 26 and 
the order decreeing it with costs as against the other 
defendants are not one and the same decree thouch 
embodied in one formal order; that there has beon 
no appeal against the decree for costs against tho 
plaintiff, and the fact that there has been an ap- 
peal by the other defendants against an entirely dis. 


‘tinct decree does not affect the question of limita- 


tion of application for execution of the decree against 
the plaintiff when no order that could have been 
passed in the other defendants’ appeal could possibly 
have affected the decrce which the defendants Nos. 24 
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to 26 now seek to execute;and that the present appli- 
cation is, therefore, barred. 
Sub-Judge 


Appeal from the order of the 
of Monghyr, dated March 30th, 1912. 

Moulvi Muhammad Ishfaq, for the Appel- 
lant. 

JUDGMENT. 

Coxs, J —This appeal arises out of execu- 
tion proceedings taken on a mortgage decree, 
The plaintiff sued a numberof defendants 
on the mortgage and obtained a deeree, 
except against defendants Nos. 24 to 26, Their 
property was exempted from liability and 
the plaintiff was directed to pay their costs, 
so that as against them the plaintiff’s suit 
must be regarded as having been dismissed. 
Thereafter the other defendants appealed. 
The defendants Nos. 24 to 26 have now 
applied to execute their decree for costs, and 
the original plaintiff pleads that the applica- 
tion is barred by limitation. The Subordinate 
Judge has held that limitation runs from 
the date of the decision of the appeal, and 
has allowed the application for execution. 
The original plaintiff appeals. 

The effect of an appeal by one party to 
a suit on the limitation of an application for 
execution against his co-parties has often been 
discussed, and hasled to much diversity of 
opinion. It was held in Hur Proshad Roy v. 
Enayet Hossein (1) that when the -appeal 
does not imperil the whole decree, an appeal 
by one defendant will not prevent limitation 
ranning against others. The head-note runs: 

“Where a decree for possession of cer- 
tain property is made against three per- 
sons jointly, one of whom appeals against 
the decree, only so far as it affects him- 
self, and not against the whole decree, and 
the decree does not relate to property in respect 
to which the defendants have a common in- 
terest and a common defence, so that an appeal 
by one would imperil the whole decree, then 
. the fact ofone defendant having appealed 
will not prevent limitation running, in favour 
of the others, against the execution of the 
decree.” The learned Judges pointed out 
that in such a case, though the decree was 
drawn up in the form of a single order, it did 
in fact incorporate separate decrees. A 
very similar view was takenin the Full 
Bench ease of Wise v. Rajnarayan Ohuckra- 


bartiy (2) pat it must be conceded that the 
(1) 2 C. L. R. 471. 
(2) 16 B. L. R. 258; 19 W. R, 80, 
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terms. of the Statute (Act XIV of 1859) 
interpreted by that decision were very 
different to those of the subsequent Limitation 
Acts. 

The view that the running of Limitation 
iu these cases depended on the question 
whether the appeal, which was relied on to 
save it did or did not imperil the whole decree 
was accepted by the majority of the Fall 
Bench in Mashiat- un-nissa v. Rani (3). 
Straight, J., observed: “In my opinion it was 
the duty of the Court which was asked by the 


decree-holder to execute the decree to see whe- 


ther there had been an appeal, not by one or 
two defendants simply assailing & parb of the 
decree specifically and separately affecting 
them, but an appeal which, though preferred 
by only two of the defendants, assailed a 
decree which disposed of the suit on grounds 
common to themselves and the rest of the 
defendants." And Tyrrell, J., observed that 
the cases in which it was decided that 
limitation ran from the date of the appellate 
decree were cases in which the integrity 
of the decree was imperilled.” Andin this 
Court although the Judges Lave expressed 
the view thatthe terms of Article 179 (now 
Article 182) clause (2) should include all 
cases in which an appeal has been made by 
any party yet their ultimate decision has 
always rested on the principle that the whole 
decree was imperilled by the appaal. I may 
refer to Nundan Lal v. Rat Joykishen (4), 
Kristo Churn Dass v. Radhu Ohurn Kur (5) 
and Gopal Ohunder Manna v. Gosain Das Kalay 
(6). The last mentioned decision perhaps 
goes the furthest but the original decree was a 
joint decree and an appeal against it, under 
the decision in Har Prosad Roy v. Hnayat 
Husein (1), could not have saved limitation. 

lt seems to me that the present case shows 
the wisdom of adhering to the view taken in 
Har Prasud Hoy v. Enayet Husein (1) 
that, in dealing with the question of 
limitation in these cases, we shoald see 
whether the original decree was really 
one decree or an incorporation of several 
decrees, aud whether the appeal against it 
imperilled the whzle decree or not. Hvidently 
the words "where there has been an appeal” 

(3) 18 A. 1; A. W. N. (1890) 207. 

(4) 16 0. 598. 


(5) 19 C. 750. 
(6) 25 0, 694; 2 0. W. N. 566. 
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in Article 182, clause 2 mean ‘where there 
has been an appeal against the decree or 
order for the execution of which -the 
application is made.’ And it is surely 
impossible inthis case to hold that the 
order dismissing the plaintiff’s suit with 
cosis as against defendants Nos. 24 to 26 and 
the order decreeing, it with costs as against 
defendants Nos. 1 to 23 are one and the 
same decree because they are embodied in 
one formal order. The decree-holders are 
different and the judgment-debtors are 
different. Ths application before us is for 
the execution of the decree by which 
the plaintiffs were directed to pay costs to 
- defendants Nos. 24 to 26.+In my opinion there 
has been no appeal against that decree and 
the fact that there has been an appeal against 
an entirely distinct decree, which was recorded 
in the same document, does not affect the 
question of limitation, when no order that 
could have been passed in that appeal could 
possibly have affected the decree which the 
defendants Nos. 24 to 26 now seek to execute. 
1 think, therefore, that the appeal should be 
allowed and the application for execution 
dismissed, As the respondent has not 


appeared I would allow the appellant his costs | 


of the Court below and half his costs in this 
Court. 
D. CHATTERJEE, jr agree. 


Appeal allowed. 


MADRAS HIGH COURT. 
Civin Revision Petition No. 84 or 1912. 
January 5, 1914. 
Preseni:;-—Mr. Justice Ayling. 
T. S. RAMASAMY IYENGAR— 
PETITIONER 
versus 
RAMALINGA MUDALIAR AND OTHERS—- 


l ‘RESPONDENTS. 
. Provincial Insolvency Act (III of 1907), s. 16—~Adjudi- 
cation order—Vesting of property. 
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The property of an insolvent vests in the Receiver 
from the date of adjudication and after that date 
the insolvent cannot maintain any suit on a chose in 
action belonging to him. 

Subbaraya Iyer v. Vaithinatha Aiyer, 15 Ind. Cas. 
931; 7 M. L. T. 185; 33 M, 15, followed. 


Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
order of the Court of the Distric: Munsif of 
Tiruvalur; in Insolvency Appeal No. 1928 of 
1911, dated 15th September 1911, in Original 
Suit No. 494 of 1910. 


Mr. T. Narasimha Atyangar, for the 
Petitioner. 
Mr. s. Muthiah Mudaliar, for the 
Respondents. 


JUDGMENT.—Under section 16 of the 
Provincial Insolvency Ast the actionable claim 
which was the basis of the suit, vested in 
the Official Receiver from thedate of the 
adjudication order and the insolvent was not 
entitled to sue on it. The District Munsif, 
therefore, rightly followed the ruling of 
Subbaraya iyer v. Vaithinetha Acyar (1) and 
rejected the petition. 

_ This petition 18 dismissed with costs. 


Petition dismissed. 
(1) 5 Ind, Cas. 931; 33 M. 116; 7 M. L. T. 186. 


CALOUTTA HIGH COURT. 
Seconp CIVIL ÁPPEAL No. 2276 OF 1910. 
February 13, 1914. 

- Present: — Mr. Justice Gare and Mr. Justice 
. D. Chatterjee. 

JANARDAN MISSIR AND ANOTHER— 
DEFENDANTS— APPELLANTS 

VETSUS 
Maharani JANKI KOER—Prarstirs— 
RESPONDENT, 

Registration Act (XVI of 1908), s. 17, cl. 2 (1)— 
Compromise--Agreement relating to matters not in 
dispute — Agreement not registered, whether admissible 
as to those matters —Decree, matters not embodied in. 


If the parties to a suit inform the Judge of the 
terms of a compromise and invite him to dispose of 


. the suit accordingly, his order, if it refers to or narrates 


the terms of the compromise, is judicial evidence. In 
other words, it is necessary that these terms should 
be directly or indirectly embodied in the decree so as 
to be admissible in evidence without the registration 
of the compromise. 
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Pranal Anni v. Lakshmi Anni, 22 M. 508; 26 I. A. 
101; 3 C. W. N. 485; 9 M. L. J. 147, relied upon. 

A compromise was filed in asuit for recording 
certain lands in village B as tíccadara ba kasht. The 
compromise related to the lands of several villages in- 
cluding the village J. The order of the Court was that 
the suit be decreed in the terms of the compromise and 
then came four directions which referred exclusively 
to B. The compromise was not registered. In 4 
subsequent suit relating to lands in village J.: 

Held, that the compromise was nof admissible in 
evidence. 


Appeal from the decree of the District 
Judge of Mozafferpur, dated March 31st, 1910, 
confirming that of the 
Mozafferpur, dated December 31st, 1908. 


Babus Jogesh Ohandra Roy and Akshay 
Kumar Banerjee, for the Appellants. 
Babu Ram Charan Mitiraand Dr. Dwarka 


Nath Mitier, for the Respondent. 


JUDGMENT. 
domm J.—This appeal arises from a suit 
for a declaration that certain agreements are 
binding upon the defendants and that they 
are bound to pay certain rentals. The suit 
has been partially decreed. The defendants 
appeal, and the plaintiff files a cross-objection. 
Lt seems thatthe defendants were ticcadars 
of the village Jhitkahia. A Record of Rights 
was being prepared for the village and they 
are said to have obtained the entry of 363 
bighas of land as being the occupancy hold. 
ings of themselves and their relatives. The 
plaintifi’s manager objected. A compromise 
was arrived at. in March 1895 under which 
the defendant gave up 44 bighes and were 
allowed to retain 118 beghas at certain rates. 
‘Later on in September 1897 the next manager 
of the plaintiff settled the 44 bighas with the 
defendants at a rate of Rs. 38a bigha. The 
Record of Rights, however, was not altered. 
Subseqaently, the plaintiff's lessee sued for 
rent according to the agreements but the 
defendants repudiated them and hence this suit 

was brought. 

The defendants appeal with respect to the 
18 btghas. The Courts below have held 
that they are bound by the agreement of 
March 1393. It is first argued on their 
belalf that that agreement is not admissible 
-in evidence without registration. This con- 
tention, in my opinion, is well founded. It is 
argued that as the compromise was embodied 
in a decree it need not beregistered. This 
compromise was apparenily filed in a sunit 
for recording certain lauds in village Bigoia 
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as £&ccadars ba kasht. The compromise related 
to the landa of several villages. Now the 
rule in this matter is laid down in the 
leading case of Pranal Anni v. Lakshmi Anni 
(1), and is that if the parties inform the 
Judge of the terms of "compromise and 
invite him to dispose of the snit accordingly, 
his order, if it refers to or narrates these 
terms of compromise, is judicial evidence.” 
In other words it is necessary that these 
terms should be directly or indirectly embodi- 
ed in the decree. But here the order was 
that the suit should be “decreed in the 
terms of the petition of compromise filed by 
both tbe parties as follows” and then come 
four directions whjch, as we are informed, 
refer exclusively to Bigoia. The word “as 
follows”, in my opinion, limit the generality 
of the forecsing words to the four subsequent 
directions and indicate that the Judge was 
unwilling to take any judicial notice of the 
compromise except in so far as it affected the 
village to which the suit related. Under seo- 
tion 106 of the Tenaney Act, as ib then stood, 
Settlement Officer had to hear and decide 
disputes. There was no dispute before him 
about the Record of Rights iu Jhitkahia and 
the -decree above referred to could not by 


itself have led to the alteration of any entries 


in Jhitkahia. This must have been perfect- 
ly well known to both parties. In my opinion, 
therefore, the agreement which ought 
certainly to have been registered unless saved 
by the decision in Pranal Anni’s case (1), is 
not saved by that decision and is inadmissible 
in evidence. 

This is sufficient to dispose of the appeal 
but as .the question of limitation has been 
argued I would add a few words on it. The 
learned District Judge says that the suit 
is barred unless section 18 of the Limitation 
Act applies but finally decides that the 
plaintiffs manager was keptin ignorance by ' 
fraud and that, therefore, section 18 applies. 
As itis usual in these cases of fraud the 
findings are wholly indefinite and really 
amount to little more than a suspicion of 
dishonesty somewhere. In the plaint no 
fraud is alleged except the original entry of 
the lands inthe Record of Rights as being 
tenancy lands. This fraud was discovered by 
the manager in March 1895 and obviously 


(1) 22 M. 508; 267. A. 101; 8 C. Y. PSOE C; 
9 bí. L. J. 147. 
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could not justify the application of section 
18. If I understand the learned District 
Judge aright the fraud which he finds is 
that when the manager of 1895 was succeeded 
by the present manager the clerks did not 
. tell him of the compromise but concealed it 
from him in conspiracy with the defendants. 
Apparently the theory of collusion between 
the defendants and the clerks rests on the 
fact that the latter obtained some of the land. 
As to this the Subordinate Judge says:— It 
appears that Mahabir Prasad, the Sherisiadar, 
and Jamait Lall, the Amin, had a finger in 
the pie. They came to hold certain plots of 
land under the arrangement come to with 
Mr. Lowis in 1897.” Butin the plaint the 
arrangement of 1897 is not attacked as 
fraudulent at all A reference to the plaint 
will show that many of the most important 
details in it were altered li years after it was 
filed. It is thus fairly clear that the 
manager's ignorance of facts relating to 


these settlements is not necessarily attribut- . 


able to fraud. 

This is really a suit for specific performance 
of the contracts and should have been brought 
within three years of the date on which the 
plaintiff knew that performance had been 
refused. According to the plaint the suit 
is within time because the defendants paid 

-rent at the contract rates and did not 
repudiate the agreements till 1907. If that 
were so the saib would be within time. 
We are informed, however, that this is not 


so and that rents have always been 
realised at the rates in the Record of 
Rights. In that case the plaintiff’s cause 


of action would probably ariss when the 
defendants first insisted on receipts showing 
the jama to be in accordance with the 
Record of Rights. We have not the materials 
before us to warrant any finding on this 
point but it is not necessary to dispose 
of it, as the appeal must succeed on the 
first point. 

As regards the plaintiff's eross- objection 
ib must, in my opinion, fail for want of 
the necessary parties. "The appellants were 
Janardan and Baba Lal Missir. Janardan 
has died and his heirs have not been 
substituted. This does not affect the de- 
fendants’ appeal because Babu Lall Missir 
is entitled to appeal alone and to get the 
decree set aside ona ground common to 
“both the defendants, But it -seems fatal 
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to the cross-objection, The plaintiff’s case 
is that Janardan obtained the settlement 
of 1897 and I do not see how she can 
claim to have the decision in favour of 
Janardan among others set aside and 
specific performance decreed against him 
when he and his representatives are not 
parties to the appeal. 

I think, therefore, that the appeal must 
succeed and the suit and crossa-objection be 
dismissed with costs of all Courts. 

D. CaaTTERJEE, J.—I agree. 

Appeal accepted. 





MADRAS HIGH COURT. 
Cru, Revision Petitions Nos, 775 AND 776 
or 1911. 
December 11, 1913. 
Present:—Mr. Justice Tyabji. 
NALU SUBBA ROW— PETITIONER 
VETEUS 
GAUTL VENKATARATNAM— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. IX, r. 8— 
Dismissal on plaintiff's default — Ápplicalion for restora- 
tion put in within one month —No affidavit or copy of 
decree and judgment filed as ordered — Pelition dismissed 
— Second. application after two months of order dismiss- 
ing suit, barred — Limitation Act (IX of 1908), Sch. I, 
Art. 163: 

Where in a suit dismissed for default of plaintiff, 
an application for the restoration of the suit was 
dismissed also, because the applicant had failed to 
produce the judgment and decree as directed by 
Court and a second application for the same 
purpose was made 2 months after the original order: 

Held, that the second application was time barred. 

Petition, under section 25 of Act IX of 
1887, praying the High Uourt to revise the 
order of the Court of the District Muusif of 
Rajahmundry, dated 20th April 1911, and 
12th Jane 1911 in I. A. No. 351 of 1911 
in S. C. S. No. 867 of 1910. 

M. V. Ramesam, for the Petitioner. 

Mr. P. Narayanamurihz, for the Respond- 
ent. "M 

JUDGMENT.—The suit was dismissed for 
default of the plaintiff to appear at the date 
of hearing on the 19th December 1910. On 
the next day the plaintiff made an applica- 
tion for the restoration of the suit; and in the 
applicaticn he stated that he had had fever 
and so appeared rather late in Court. No 
affidavit was filed with this application. An 
order was made by the Court that the judg- 
ment and decree made on the 19th December 
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Bhonld be filed with this application. That 
order not having been complied with on the 
23rd January 1911 (7.e , & month later) the 
petition for restoration was dismissed. An- 
obher petition for the same purpose was made 
by the plaintiff on tho 16th February and 
the suit waa rerícicd on the 21st April 1911. 
No reasons appear why the plaintiff did not 
appear in the first instance on the 19th of 
December 1910; nor do any reasons appear 
why there was so much delay in asking for 
the suit to be restcred. Article 163 of the 
Limitation Act requires the application to be 
made within thirty days. The application 
on which the suit was ultimately restored 
was made two months after the dismissal. 
There may have been reasons why there was 
delay in making the application; but the 
plaintiff has not put forward any reasons, 
Even in this Court at the present stage no 
reasons are stated to me for the restoration 
of the suit. I think the order was wrongly 
made aud the suit should not have been re- 
stored. The decree obtained by the plaintiff 
will be reversed and the snit dismissed. It 
seems extremely doubtful whether on the 
meriis the plaintiff ought to have obtained 
the decree. I will therefore, order that the 
costs should be paid by the plaintiff through- 
out. 
Arpeal accepted. 


CALCUTTA HIGH COURT. 
Civit Rute No. 1670 or 1913, 
February 2, 1914. 
Fresent:—Justisoe Sir Herbert’ Carnduff, Kr., 
and Mr. Justice Richardson. 
RAHIM MANJHI AND ANGTHER— PETITIONERS 


versus 


SHEIKH EKBAR-—O»rosirg Parry, 

Civil Procedure Code (Act V of 1908), ss. 104, 115 
sub-s. (1) cl. (f); Sch. II, paras. 20, 21 ci. (2)— 
Ai bitration without intervention of Court during pend. 
ing — litigation— Award—— Filing . of award—Appeal— 
Jurisdiction of Appellate Court— Decision right or 
wrong — Revision by High Court— Conjlict between Code 
and Scheduie— Construction of statute. 

While an appeal from n decree ofthe first Court 
was pending in the High Court, the question in 
dispute was referred to arbitration independently 
and without the intervention of any Court. Tho 
award which clearly sets forth this circuinstance was 
made, and the successful party applied for and obtained 
from the Munsif an order that it should be filed and 
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made the basis of a decree, On appeal the District 
Judge set aside tho Munsif's order holding that there 
could be no independent reference to arbitration 
regarding a matter which was at the time actually the 
subject of a pending litigation, and that, therefore, 
there was no valid award that could be filed and 
converted into a decree: 

Held, that the appeal to the District Judge was 
competent though limited to the questions of the re- 
gularity of the arbitration and the validity of the 
award; that there was no further appeal to the 
High Court; and that as the District Judge had 
jurisdiction to decide rightly or wrongly that a dis- 
pute cannot be lawfully referred to arbitration and , 
made the subject of an award while it is the subject 
of pending litigation and as this ojection was apparent 
on the face of the award,the High Court could not 
interfere in revision. 

In the case of a conflict between the Civil Pro- 
cedure Code and its Schedule, the Code must 
prevail. : 

Rule against the judgment of 
Additional District Judge of Dacca, 
June 17th, 1918. 

Babu Upendra Lal Roy, for the Petitioners. 

Babus Basanta Kumar Bose and Prokash 


‘Ohandra Sarkar, for the Opposite party. 
JUDGMENT. 


Carnporr, J.—This Rule arises ont of 
litigation. on the question whether or nob a 
certain road wasa public way. While an 
appeal from the decree of the Court of first 
instance was before this Court the question 
in dispute was referred to arbitration 
independently and without the intervention 
of ary Court. An award, which clearly sets 
forth this circumstance, was made, and the 
successful party applied for, and obtained - 
from the Mucsif of Naraingunj, an order 
that it should be fled and so made the basis 
of a decree. On appeal to him tke 
Additional District Judge of Daeca set the 
Munsit’s order aside, holding that there 
could be no independent reference to arbitra- 
tion regarding a matter which wae atthe 
time actually the subject of pending litiga- 
tion, and that, therefore, there was no valid 
award that could be filed and converted intoa 
decree. The petitioner then moved Coxe and 
Roy, JJ., who, on the 21st Joly last granted 
this Rule calling on the opposite party to show 
cause wly, there being no. objection to the 
legality of the award apparent on the face of 
it, the District Judge had no jurisdiction to 
hear the appeal. 

The Rule, as framed, ought, in s'rictness, 
to be discharged at once for the simple 
reason that the objection taken by the 


the 
dated 
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learned District Judge, is, as I have already 
indicated, apparent on the face of the award 
itself. Bat we have allowed the argument 
.to proceed on broader lines, and I think that 
we ought to deal with it, although the result 
must, in my opinion, be thesame quaecunque 
eia. 

The law seems to me to stand thus. 

Under paragraph 20 ofthe second Schedule 
to the Code of Civil Procedure, 1908, the party 
in whose favour au award-has been made 
without the intervention of a Court, may 
apply to tne Court having jurisdiction over 
the subject-matter of theaward that the 
award be filed. 

Under paragraph 21 the Court applied to, 
has to consider whether there has been & 
reference to arbitration and an award, such as 
are contemplated by the schedule, and if 
satisfied that it is so, it must, without 
having any regard whatever to the merits of 
the award, make an order that the award be 
filed and give judgment and decree accord- 
ingly. It wust be satisfied that the parties 
really agreed to refer the dispute to an 
arbitrator for decision, and that the award 
produced is the award of the arbitrator and 
decides the dispute referred to him. And it 
must, if exception be taken to the award on, 
for example, any such ground as corruption or 
misconduct on the part of the arbitrator, or 
there being an objection to the legality cf the 
award apparent on the face of it, decide 
whether the exception taken has been made 
good. . But if it is satisfied as aforesaid and 
finds that the exception taken has not been 
made good, its duty is completed, and 15 must 
order the award to be filed. 

From such an order au appeal is allowed 
expressis verbis, -by section 104, sub- 
section (1) clause (f) of the present Code. 
The appeal must, obvionsly, be confined to 
the points to which alone the Court below had 
to direct its attention, but that there is an 
appeal so limited can surely not be gainsaid. 
No doubt, paragraph 21, clausa (2), of the 
Schedale provides that no appeal shall lie 
from the dezree, which follows, a3 & mater 
of course, the award filed, except in so far as 
the former is in excess of, or not in accordance 
with, the latter. But that cannot override 
the provisions of section 104 of the Code; for 
if the Schedule and the Code were in conflict, 
] should say that the Code mast prevail. 
There is, however, no conflict, and no difficulty 
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arises, unless ib could be successfully con- 
tended that, although an award is, by 
means of an appeal expressly provided for by 
Jaw, found to be invalid by a higher Court, 
the decree of the lower Court based upon ib 
does not, automatically as ib were, cease io 
be, but continues nevertheless to subsist. The 
framers of the Schedulé evidently thought 
that it could not; and if they were right, as to 
which all I feel called upon to say here is that 
I trust they were, their scheme is perfectly 
clear and intelligible. They wished to allow 
an appeal, but only one appeal, and that 
merely against the regularity of the arbitration 
and the validity of the award. This end they 
secured by providing for an appeal from an 
"order;" for section 104, sub-section (2), was 
at once brought into play, and it bars the way 
appeal. They were, 
however, still confronted with the contem- 
plated "decree" consequential on the award, 
from which there would, in the ordinary 
course, lie an unrestricted right of first 
appeal and also a restricted right of second 
appeal. Consequently, they added to 
paragraph 21 a clause which has the effect 
of rendering the award unassailable by 
forbidding an appeal from the decree save in 
so far as it does not follow the award. 
Thus the reason why the Legislature took, so 
to speak, two steps, instead of enacting, 
once for all, that the appeal from the decree 
should be confined to the regularity of the 
submission and the award and the exact 
coincidence of the deeree with the award, 
becomes apparent, 

The result, then, must, as I have said, 
be the discharge of the Rule. The learned 
District Judge had jurisdiction to hear the 
appeal; he had jurisdiction to decide rightly 
or wrongly, that a dispute cannot lawfully. 
be referred to arbitration and made the 
subject of an award while isis the subject 
of pending litigation and as it was apparent 
ou the face of the award that it was open to 


‘this objection he had jurisdiction to reverse 


the order allowing it to be filed. 
The petitioner should bear the costs of 


‘this Rule, and I would assess the hearing fee 


at three gold mohwurs. 
RicHABDSON, J.— Í agree. 7 
Rule discharged. 
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KOPALLI KBISHNA ROW GARU t. COLLECTOR OF KISTNA, 


MADRAS HIGH COURT. 
SECOND Civin APPEAL Nos. 2073 ro 2076 
or 1912. 

January 21, 1914. 
Present:—Mr. Justice Ayling and ` 
Mr. Justice Tyabji. 
KOPALLI KRISHNA ROW GARU aub 

OTHERS—-PLAINTIFFS — APPELLANTS 
versus 

Tae COLLECTOR or KISTNA on BEHALF 

or THE SECRETARY or STATE ron 
INDIA ix COUNCIL—Derenpant 
— RESPONDENT, 

Madras Irrigation Cess Act (VII of 1865), s. 1, Rules 
thereunder, Rule 5, construction of — Use of double pipe, one 
being unauthorised— Water taken through unauthorized 
pipe— Liability to penal water-rate— Distinction between 
the word "used" and "taken"— No active co-operation 
necessary— lere use of water enough to be charged with 
liability. 

The words “is taken” in rule 5* of the rules 
framed under section 1 of the Madras Irrigation Cess 
Act VII of 1865 are not intended to exempt from 
liability fo penal water-rate persons whose lands are 
irrigated from the channel through an unauthorised 
pipe even though they may not have inserted orabetted 
the insertion of the unauthorized pipe. No distinc- 
tion is drawn in the rules between s person who 
receives an augmentation of water supply effected 
without his knowledge or even against his wish 


and one who has taken active steps to obtain the 
water. 


Secretary of State for India v. Swami Nantheswarar, 
6 Ind. Cas. 199; 34 Mad. 21; 7 M. L. T. 407; 20 M. L. 
J. 766; (1910) M. W. N. 495, followed. 


Appeals against the decrees of the District 
Court of Kistna, in Appeal Suits Nos. 76, 58, 
63 and 82 of 1911, preferred against 
those of the Additional District Munsif of 
Masalipatam, in Original Suits Nos. 1499, 
1408, 1539, and 1536 of 1908 respectively, 

Mr. 0. V. Anantha Krishna Aiyer, for the 
Appellants. 

The tlovernment Pleader, for the Respond- 

ent, 


JUDGMENT, 


AYLING, J.—The suits out of which these 
second appeals arise were brought to recover 
penal water-rate alleged to have been illegally 
collected from the plaintiffs for Fasli 1317 
in respect of certain zemindart wet lands 
pelonging- to them. The- District Munsif 
gave the plaintiffs a decree in three of the 
suits and dismissed the 4th. The District 
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*“Double water-rate will also be charged if water 
ia taken from a slaice or channel or other source of 
supply than that which is provided or approved by 


the responsible officers of the Public Works Depart- 
ment.” 


Judge, on appeal, dismissed all the suit 
holding that the plaintiffs were liable to pay 
the penal water-rate collected from them. 

The lands admittedly were irrigated by 
means of Government water, and their lia- 
bility to pay water-rate under section 1 of Act 
VII of 1865 is not disputed. The levy of 
penal water rate is regulated by rules framed 
under the said section, and published at 
page 2 of the Appendices to the Standing 
Ordersof the Board of Revenue. Rule 5 
runs: 

"Double water-rate will also be charged 
if water is taken from a sluice or channel 
or other source of supply other than that 
which is provided or approved by the res- 
ponsible officers of the Publio Works Depart- 
ment,” 

In the present case ib is found that the 
authorised source of irrigation is a single 
pipe (or a row of pipes) leading from the 
“ Manager Kodu” channel: and that the 
irrigation of the suit lands was actually 
effected by means of the water of the said 
channel passing through two pipes (or rows 
of pipes), the second having been inserted 
withont the authority or approval of the 
Publie Works Department. The effect of the 
insertion of the second pipe would be to 
double the supply of water available. | 

It may be noted here that according to 
the plaints, the, suit lands were irrigated, 
and apparently entitled to be irrigated, not 
from the "Manager Kodu” channel, bit from 
another source altogether—the Nibhana- 
pudi Channel. These allegations have been 
found to be false, lt has, however, to be de- 
termined whether on the facts found, the levy 
of the penal rate was legal. 

The arguments of the learned Vakil for 
the appellants have been practically devoted 
to showing that role 5 quoted above will 
not apply to these cases because it is not 
shown that the water used was "taken" by the 
appeliants from an unauthorized source. [t 
is not denied that the second' pipe was un- 
authorized or that water passing through it 
irrigated the suit lands. But it is urged that 
the pipe is situated a mile distant from the 
suit lands: that there is nothing to show that 
the plaintiffs inserted it or abetted its inser- 
tion and that the mere fact that the water 
passing through it flowed on to the plaintiffs’ 
lands will not hring the cass within the megn- 
ing of the rule. 
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After careful consideration I do not think 
this contention can be accepted. The Act 
itself admittedly draws no distinction bat- 
ween the use of Government water, with or 
without the active co-operation of the owner 
of the land irrigated [Vide Secretary of State 
for India v. Swami Nautheswarar (1).] But 
ibis suggested that the rules do, and that 
the adoption in the rules of the word 
"taken" in preference £o 'used' indieates that 
the penal rate is only to be charged when 
the person using the water had taken some 
active step to obtain the water. I can find 
no basis for such a distinction and in the 
connection in which it is used, I ‘do not 
think any such special meaning as is sug- 
gested should be attached to the word "taken." 
Where, as in the present case, the water pro- 
ceeds through an open pipe, no active “tak- 
ing" is necessary or indeed, practicable after 
the pipe has been put in position for the 
water flows of itself. Ifthe rule had been 
intended to bear the interpretation placed 
on it by the appellants’ Vakil, care would 
have been taken to make it clear, that the 
penal rate was only leviable from a person 
who took the water, instead of using the 
phrase “is taken" in the passive voice and 
- impersonally. 

It is argued that any wider interpretation 
of the rule would expose an innocent cultiva- 
tor to an enhanced charge in consequence 
of an unauthorized augmentation of his 
water supply, which may have been effected 
without his knowledge or even against his 
wish; and that itis unlikely that such could 
have been the intention of the framers of the 
rules. The answer to this is two-fold, 
In the first place it does not follow 
that, because penal rate is legally leviable, 
Government will demand it from persons who 
have quite innocently become leviable to it. 
In the second place, if the probable intentions 
of the framers of the rules are to be looked to 
all the considerations presented to them must 
be borne in mirid. As a matter of fact, it 
is very seldom possible to prove who effects 
an unauthorised diversion of water for irri- 
gation purposes. Such diversions are usually 
effected secretly and involve little time or 
labour, and as, in most cases, they benefit 
not only the culprit himself but all those 


(1) 6 Ind. Cas. 199; 84 M. 21; 7 M. L. 'T. 407; 20 
M. L. J. 766; (1910) M. W..N. 495, 


_water-rate. 


who hold land in the immediate vicinity 
including, in many cases, the local vHlage 
officials themselves, the. chances of deteccion 
are small indeed. The main safeguard 
against such acts is the liability of every 
one profiting thereby to be charged peual 
Ifthis lability is to be limited 
to ‘persons who can be shown to have actively 
co-operated in diverting the water, the rule 
will be simply nullified. Now, the prevention 
of unauthorized interference with Gov- 
ernment irrigation sources is a matter of vital 
importance, not only to the public revenue 
but (what is even more serious) to the public 
peace. 

Throughout this Presidency irrigation dis- 
putes are even now frequently the cause of 
riots and bloody affrays.. As already stated 
where one or more ryots secretly divert water 
for the benefit of their own lands, their im- . 
mediate neighbours usually share iu the 
benefit but in almost every case, other ryots 
holding lands lower down will be prejudiced 
or wil deem themselves prejudiced and the 
temptation to take the law into their own 
hands will frequently prove irresistible, and 
will produce lamentable consequence. 

The desirability of preventing so far as 
possible unauthorized interference with Gov. 
ernment irrigation sources, is, therefore, a 
matter of vital importance and can hardly 
have been overlooked by the framers of tho 
rules. 


I do not suggest that these considerations 
of public policy are any reason for putting 
a strained interpretation on the rule: but 
where the wording is consistent with what 
such considerations would dictate, and where 
it is argued that a word in the rule was de- 
liberately selected as bearing a narrow mean- 
ing inconsistent therewith, I think they are 
not without weig it. 

In my opinion the penal water-rate was 
legally leviable and I would dismiss. the 
appeals with costs. i 


TyanJt, J.—Seconp AppeaL No. 2073 oF 
1912. The question, involved in this 
appealis whether the plaintiff was liable to 
be charged a double water-rate for Fasit 1317 
under the following rule:— 


“Double water rate will be charged if 
water be taken froma sluice or channel or 
other source of supply other than that which 
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is provided or approved by the responsible 
officers of the Public Works Department.” 
Volume II of Standing Orders of the Board of 
Revenue, page 4. The plaintiff alleged’ that 
his lands were entitled to take water from 
the Nibhanapudi Channel, and that, as a 
matter of faet, the lands were irrigated by 
water from that channel in Fas 1317. On 
both these points the findings are against the 
plaintiff. It is found that the plaintift’s land 
is entitled to receive water from another 
channel the Manager Kodu, and that the 
“water did come from that source but through 
two sluices instead of one aluice only, one 
sluice being authorized. The plaintiff on 
these findings was held liable to the double 
water-rate. The plaintiff’s case in the Court 
‘of first instance was not that he had taken 
water from the Manager Kodu from which 
. he is really entitled to take it and which is 
the source "provided or approved by the 
responsible officer of the Public Works 
Department,” If this had been the plaint- 
iff’s case and if he had further pleaded that 
no act had been done by him or to his 


knowledge, or for which he was responsible ' 


by reason of which the source ceased {o 
be so provided or approved, and that he 
was not in fact aware of the source having 
ceased to be so provided or approved, 
in that case some questions might have 
arisen on which I do not at present feel 
called upon to express any opinion. But, on 
the allegations of the plaintiff and on the 
findings to which I have alluded, it seems to 
me io be clear that after two sluices had been 
made instead of one, the Manager Kodo, as a 
matter of facb, ceased to be a source approved 
by the Public Works Department. It js 
, also clear, that the plaintiff's land was irrigat- 
ed by water coming through this unanthoriz- 
ed channel: it seems to me that where it is 
proved that a certain piece of land -ig 
irrigated by water coming from a certain 
source, in the absense of some explanation 
being offered, it may well be considered 
that the water bas been taken (within the 
terms of the rule) by the person whose land 
is so irrigated. The rules ought, it is true, 
not to be strained ina penal sense, but 
neither ought they to be construed as though 
their object were to provide a variety of 
methods by which the sources of irrigation 
might be tampered with, without any one 


being responsible for such tampering by be- 


~ 


coming liable for enhanced water-rate. The 
object of the rules is just the reverse; and 
within reasonable limits, it seems to me, 
that object ought to ba given effect to, I 
quite agree, however, with my learned 


' brother that if is assaming too much to 


proceed on the basis that the double water- 
rate would necessarily be  levied by the 
Government in every case where the legal 
liability to pay it arises, though the person 
becoming liable may have acted in good 
faith throughout, and may not. have 
unduly benefited by water coming from an 
unapproved source. 

For these reasons, I agree that the appeal 
should be dismissed with costs. 

The judgments in Second Appeals Nos. 2074 
to 2076 will follow. 

Appeals dismissed. 


CALCUTTA HIGH COURT. 
MISCELLANEOUS Civiu Arpat No. 67 or 1912. 
January 26, 1914. 

Present: —Justice Sir Herbert Carnduff, KT., 
and Mr. Justice Richardson. 
UPENDRA NATH SEN ROY CHOW- 
DHURY AND oragss —Dgo&8EE-HOLDERS 

~—APPELLANTS 
versus 
UMAKANTA SEN CHOWDHURY asp 
OTHERS, ALL WARD3 OF COURT REPREJENTED BY 
THE MANAGZR UNDER THE COURT OF 
WARDS-—JUDGMENT-DEBTORS 


— RESPONDENTS. 

Execution of decree— Ward of Court — Attachment of 
cash balance of estate. under Court of Wards, in execu- 
tion of money decree, if legal--Court op Wards Act 
(IX B. C. of 1879), s.48—Civil Procedure Code (Act V 
of 1908), ss. 62, 60. 

There is nothing in the Court of Wards Act or in 
section 48 to preventa decree against a ward from 
being executed uuder the general law like any other 
decree obtained by a creditor against a debtor. 

The words "debis payable by the ward" in section 
48 of the Court of Wards Ach, do not include decretal 
debis. 

Therefore, the cash balance ofan estate under 
the Court of Wards, that is, the amount to the credit 
of the estate in the personal ledger in the Collectorate, 
may be attached in execution of a simple money dec- 
ree against the ward, 


Appeal from the order of the Additional 
District Judge of Backergunge, dated Novem- 


3 


- balanse of the estate, 
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ber 21st, 1911, reversing that of the first 
Munsif of Barisal: dated July Ist, 1911. 

FACTS.—In execution of a simple money 
decree an attachment was issued under section 
52 of the Civil Procedure Code against the 
property of & ward under the Court of Wards, 
and in compliance with ihe order of the 
Munsif, the Collector, attached the cash 
that is, the amount 
to thecredit of the estate in the personal 
ledger in the Collectorate. The manager of 
the estate filed a petition of objection to the 
effect that the attachment of the balance in 
the Collectorate to the credit of a Court of 
Ward's estate was illegal as being contrary 
to the provisions of section 48 of the Court of 
Wards Act of 1879. The learned Muusif 
disallowed the objection with the followiog 
remarks:— 

"[tis argued that under section 48 of the 
Court of Wards Act, cash balance of an estate 
under the management of the 
Wards cannot be attached as it would cause 
serious inconvenience in the management. 
The arguments are, I think, sound, but in the 
absence of any direct provision in the law i6 
would be hard to impute such a meaning to 
section 48; what the section provides is that 
expenditure under Class I should have 
preference over those mentioned in Class II 
of the section. Judgment-debtors could not 
show that they failed to meet expenditure 
under Class Í, so that the present item, 
namely, payment of debts which is mentioned 
under Class I, cannot be paid in preference 
to items of Class I remaining unpaid. That 
being the case Í think the objection cannot 
stand and the attachment must prevail.” 

From this decision the manager under the 
Court of Werds appealed to the District 
Court. The following is the judgment of 
that Court:— 


"The Government Pleader, who appears ` 


for the appellant, suggests that the attach- 
ment should subsist subject to the -provi- 
sions of section 48 so as to permit the pay- 
ment of Government. revenue and of the 
daily expenses of the estate; otherwise, he 
says, it would be impossible to administer 
the estate ab all. Andan affidavit has been 
filed in my Court to show that the sums 
due under Class lof saction 48 were at 
about the time when the attachment was 
issued very much in excess of the balance to 


.for any other cause. 


Court of. 


the credit of the estate. A witness was 
also examined who stated that the personal 
allowanee of the wards had not bean paid 
for six months. 


It is obvious that the attachment is very 
inconvenient to the estate. But the only 
question is whether the ordinary rights of 


creditors aud the decree of the Civil Court 


can be overridden by the provisions of 
section 43 of the Court of Wards Act. Section 
60 A of the same Act shows thatit was the 
policy of the Legislature to protect ward’s 
estates under certain circumstances even 
from the execution of decrees. Section 23 
exempting such estates from sale for arreara 
of revenue protects the interest of Govern- 
ment by making these arrears a first charge 
in the sale-proeeeda of any such estate sold 
Itis clear, therefore, 
that the Legislature intended the rights of 
ordinary creditors to be overridden by 
certain circumstances with a view to the 


. performance of the purposes mentioned in 


Clasa I of section 48 of the Act. Ani it is 
absurd to argue that there 1s no evidence 
that any charge under Olass I was due at 
the time of the attachment. For the 
charges necessary for the maintenance of the 
ward and the management of the property 
are continuous and daily charges. And 
there is in fact evidence that the personal 
allowance of the wards has been unpaid for 
two months before and four mouths after 
the attachment. 

Ib is argued for the appellant that as the 
powers of a manager are restricted by the 
provisions of section 48 of the Court of 
Wards Act, the attachment, under section 60 
of the Civil Procedure Code, of property over 
which he has only a limited disposing power 
must be subject to similar restrictions. But 
section 60 of the Civil Procedure Code 
renders: liable to attachment all property 
belonging t> a judgment-debtor, whether he 
has power to dispose of it or not so far as 
the language of the section shows. On | 
referring, however, tothe notes of various 
rulings under this section, it is apparent 
that the disposing power (which the phrase 
"belonging to," of course, implies) is essential 
to the application of the section, and no 
property can be attached which cannot be 
transferred by or on behalf of the judgment- 
debtor, Andas the power of disposition of 
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the cash balance is restricted by section 43 
of the Court of Wards Act, I think it is 
clear that the attachment must be subject to 
similar restrictions, that is to say, arrears of 
Government revenue must be satisfied and 
the ordinary expenses of the estate provided 
for before the decree can be satisfied. 

I, therefore, allow the appealin part and 
direct that the attachment shall subsist 
subject to the provisions of section 48 of the 
Court of Wards Act.” 

From this order, the decree holders 
appealed tothe High Court. 

Babu Gunodu Oharan Sen, for the Appel- 
lants. 

Babu Ram Oharan Mitra, Senior Govern- 
ment Pleader, for the Respondents. 


JUDGMENT. 


OARNDIEH, J.— The question raised by this 
appeal is whether the provisions of saction 
48 of the Courtof Wards Act 1872, (Bang. 
- Act LX of 1879), control the provisions of 
the Code of Civil Procedure as to the attach- 
ment and sale of property in execution of 
decrees. The. Court of first instance held 
that they did not; the lower Court has taken 
the contrary view. 

Section 48 of the Act of 1879 provides 
' thas all moneys received by the manager of 
an estate in the hands of the Court of Wards 
shall be applied to certain specified purposes, 
and that priority shall be given to the 
purposes included in Class I over those 
included in Ulass Il and so forth. Class I 
includes the payment of all charges neces- 
sary for the maintenance, education and 
religious observances of the wardand his 
family, for the management and supervision 
of the ward's property and for the discharge 
of the Government revenue and other public 
demands. Class Il inelades, first, the pay- 
ment of all rents, cesses and other demands 
due to any superior landlord in respeot of 
any land held on behalf of the ward,, and 
. secondly, the liquidation of debts payable 
. by the ward. 

The view of the learned District Judge is 
that the words "debts payable by the ward” 
include decretal debis, and that, therefore, 
where property in the hands of a mansger is 
attached in execution of a decree, the mana- 
ger is bound nevertheless to pay the other 
gharges referred to above before he satis- 
gee tho decree. 


- general law should ba overridden 


In my opinion, this view cannot be main- 
tained. One has only to look fo the pro- 
visions of, for example, sections 23, 23 A, 
24 and 604A of the Act to infer that the 
Legislature had no sach intention. The 
learned District Judge has referred to 
section 60A as supporting his view. That 
section provides that no property which is 
or has been under the charge of the Court of 
Wards shall be liable at any time except 
with the leave of the Court, to be taken in 
execution of a decrees made in respect of 
any contract éntered into by the ward with- 
out the leave of the Court while his pro- 
perty was under such charge. The inference 
which I draw from this, is that the Legis- 
latare did not intend to interfere with the ` 
execution of decrees in auy cases other than 
those specified. The other sections to which 
I have referred seam likswise to show that it 
was not contemplated that the provisions of 
in this 
connection, 

I would, therefore, allow this appeal with 
costs, discharge the order of the learned 
District Judge and restore that of the first 
Court, I would assess the costs at two 
gold mohurs. l 


RICHARDSON, J.—[ agree. 
see, all that section 48 of the Court of 
Wards Act does is to lay down instructions 
for the guidance of the manager in the due 
course of management and as to the order 
in which the ward’s liabilities are to be 
satistied out of the free funds at the mana- 
ger 's disposal. We have been shown nothing 
in the Act at all similar to the provisions, 
for instance, contained in section 3 of the 
Chota Nagpore Encnmbered Estates Act, 
The execution of decrees obtained against 
the ward before his estate comes under the 
management of the Court of Wards is not 
barred and section 51 of the Court of Wards 
Act shows that after the estate is taken 
over, the ward can both sue and be sued 
subject to his baing properly represented. 
The provisions in sections 60 and 60A do 
not meet the present case, and, apart from 
those provisions, our attention was drawn to 
nothing in the Act to prevent a decree 
against a ward from being exeouted under 
the general law like any other decree 
obtained by a creditor against a debtor, 
The learued Government Pleader has been 


So far as lean ` 
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unable to produce any authority for the 
view for which he contended. I? that was 
the right view of the effect of section 43, 
I should certainly have expected that some 
authority would be forthaoming to support 
it. | >e 

I agreo that the appeal should be allowed. 

Appeal allowed. 


Ae, 
" 


MADRAS HIGH COURT. 
Seconp Civi Aepeat No. 752 or 1912. 
November 12, 1913. 
I^esent:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 
BUDANSA ROWTHER AND ANOTHER— 
DLAINTIFFS— APPELLANTS 

versus : 
FATIMA BI AND orug88— DEFENDANTS 


: — RESPONDENTS. 

Marriage Validity — Legitimacy — Hindu | woman— 
Conversion tc Muhammadanism — Marríage with Moslem 
—Hindu husband alive—Offspring of second. marriage 
illegitimate —Second marriage in British Territory—. 
First marriage in French Territory—Lex loci- Custom 
against public policy and morality —Hindw Law— 
Muhammadan Law — Apostacy of wife, effect of —Equity 
and justice, 1ules of —Conversion, effect of, on status— 
Factum valet, doctrine of. 


A, a Hindu woman, married to a Hindu in French, 


Territory, became a convert to Muhamadanism and 
after conversion married a Mahomedan in British 
Territory. A daughter B, born of that marriage, 
claimed a share in the estate of her paternal grand- 
father: l i 

Held, (1) that B was illegitimate and could nob 
claim a share in the properties; 

(2) that as the second marriage with tho Mahome- 
dan wasin British Territory the law to be administer- 
ed was that prevailing in British India, 

A custom allowing a woman to marry again 
while her first husband is living, is contrary to public 
policy aud to morality and that in such circumstances, 
even a recognition of paternity of children born out of 
the union is not equivalent to a recognition of legiti- 
macy. 

Abdul Razak v. Aga Mahomed Jaffer Bindanim, 21 
C. 665; 21 L A. 56; Mardan Saheb v. Rajak Saheb, 4 
Ind, Cas. 254; 11 Bom. L. R. 1117; 34 B. 111, followed. 

In a Mahomedan country, when à woman is con- 
verted to the faith of Islam, she must apply to the 
Kazi or Magistrate who will call upon the husband to 
embrace the faith also and if he refuses, the Kazi will 
dissolve the marriage. In a foreign country if the 
wife becomes a Moslem and her husband is an infidel, 
separation takes place after the Japse of three monthly 
courses. Hedaya, pages 176 to 179. Ameer Alis 
Muhammadan Law, pages 426 and 427. l 

According to the Hindu Law, marriage is not dis- 
Solved by apostacy but according to Mubammadan 
Law, the marriage of a woman when her. first hus- 

and is alive, is not merely invalid but altogether 
void (batil). 
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Sinammal v. Administrator-General of Madras, 8 M. 
169, overruled. 

Administrator- General of Madras v. Anandachari,9 M. 
` 66; In the matter of Ramkumari, 18 C. 264; Emperor v. 
Fazor, 80 M. 650; Sundari Letani v. Pitambari Lelani, 
82 C. 871; 9 C. W. N. 1008; 2 0. L. J. 97; Government 
of Bombay v. Ganga, 4 B. 330; Jamna Devi v. Mul Raj, 
49 P. R. 1907; 88 P. D. R. 1908, Liaget Ali v. Karim-un- 
nissa, 15 A. 896, A. W. N. (1893) 167 and Ameer Ali’s 
Muhammadan Law, Vol. II, 322 ci. (c), followed. 

Where & conflict occurs between persons belonging 
to different religions, the Courts must apply rules of 
justice, equity and good conscience. 

Subbaraya Pillai v. Ramaswami Pillai, 23 M. 171, 
referred to. ; 

Per Sadasiva Aiyar, J.—As regards the doctrine of 
factum valet, neither the Hindu nor the Muhammadan 
Law, does ever excuse the violation of a legal rule 
so as to make acts performed in such violation legally 
valid. That doctrine only means thata precept which 
merely belongs to the domain of ecclesiastical ad- 
monitory precepts has not “in the domain of 
Vyavahara” or secular Jaw, the same force as a posi- 


‘tive and clear rule of the Vyavahara. 


When a Hindu becomes a Mahomedan, his status 
is not allowed to be governed by the laws of the new 
faith but continues to be subject to the law and cus- 
tom to which he was originally subject. 

Second appeal against the decree of the 
District Court of South Arcot, in Appeal Suit 
No. 26 of 1911, preferred against the decree 
of the Court of the District Munsif of 
Panruti at Cuddalore in Original Suit No. 
82 of 1909. 

The Hon’ble Mr. T. V. Seshagiri Ayer 
for Mr. L. A. Govinda Raghara Azyer (with 
him Mr. M. Narayanasawmi Asyer), for the 
Appellants. l 

Mr. T. Hangachariar, (with him Messrs, 
Q. S. Ramachandra Ayer, A. Ramachandra 
Aiyer, and A. Srirangachartir), for the Re- 
spondents. 

JUDGMENT. 

SPENCER, J.— The plaintiff, who died 
during the pandency of the suit, was one 
of the daughters of Jaila Rowther by his 
first wife, Fatma Bi, and the 7th defendant 
who was the principal of those who contested 
the claim is a daughter bya later marriage. 
The suit was brought for the recovery of 
the plaintiffs share of her father Jaila 
Rowther’s share.in the estate of the 
plaintiff's grandfatlier Ahamsa, It was 
resisted on the ground that the plaintiff's 
mother having been married to & Hindu 
husband named Maniya Gounden, her sub- 
sequent marriage to Jaila  Howther, while 
the first marriage was subsisting, was not 
legal, and, therefore, the plaintiff and the 
defendants Nos,2 to 5 were illegitimate 
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and as sach debarred by the form of 
Muhammadan Law in force among Sunnis 
from inheriting as sharers. The sait failed 
in both the lower Courts and the plaintiff's 


legal representatives appeal by their next 


friend. 

Five contentions based on questions of 
law kave been put forward at the hearing 
of ihis second appeal, namely: 

(1) By conversion to Islam the Ist 
defendant became a good  Mahomedan 
and the tie of her marriage with a Hindu 
became thereby dissolved and her sub- 
sequent marriage to a Mahomedan was 
valid. 

(2) A marriage of this kind, though 
_ irregular, would be regarded by the Mahoma- 
dans as not invalid, and by the principle 
of fuctum valet the irregularity would be 
condoned by the couple living together as 
husband and wife. 

(3) In considering whether the marriage 
is valid, if is necessary to apply the law 
prevailing in the French possessions in 
India. Hindus and Mahomedansliving in 
French India are not necessarily governed 
by thelaw recognised in British Indis, aud 
it is incumbent on the defendants to show 
that the French Courts have adopted the 
same principles as the Courts in British 
India. 

(4) By the custom and usages of persons 
belonging to the Palli caste, marriage with 
asecond husband during the life-time of 
the first .husband is permissible ; and the 
onus lies ‘on those, who assert thai such a 
custom is not applicable in a particular ease 
to prove if. 


(5) The finding of fact by the lower 
Courts amounts to the establishment of the 
fact that there was an acknowledgment 


on the part of Jaila Rowther of the 
legitimacy of his children by the first 
defendant. It is conceded that, if the 


marriage was invalid and the parties knew 
it, no acknowledgment could make legi- 
timate the offspring of a union which 
had its inception in illegitimacy ; but it is 
conterded that it has not been proved that 
the parties to the marriage kuew it to be 
an invalid one. 

We may briefly dispose of the lisi three 
contentions by observing, first, that the 
Mahomedan and Hinda Laws being personal 
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laws are attached to the followers of each 
religion wherever they may be living, and 
that the fasts found by the lower Courts 
are that the plaintiff's mother, Fatma altas 
Unnamalai, was married to Mania Gouuden 
at Kariampattur in Pandicherry but her 
marriage to Jaila Rowther was. performed 
at Sholavalli in the South Arcot District 
which is British Territory, and, therefore, 
as the marriage ‘to Jaila Rowther has come 
before the British Courts, the law we must 
administer is that prevailing in British 
India; secondly, that, assuming that there 
is a custom among Pallis or Vanuiyans of 
allowing a woman to marry again during 
the life-time of her first husband, such a 
custom is contrary to public policy and to 
morality and appears to be condemned by 
the community (sse page 103, Gazetteer 
of the South Arcot District), and, therefore, 
the Courts will refuse to recognise 
it, and thirdly, that a mere recognition 
of paterniby is not equivalent to a recognition 
of legitimacy [vide Abdul Rasak v. Aga 
Mahomed Jaffer Bindanim (1)] and the ackuow- 
ledgment cannot make legitimate the 
offspring of Zina (fornication or adultery) vide 
Mardan Sahib Gansusaheb v. Rajak Sahib 
Kashimsaheb (2). 

The questions of law arising ont of the 
first two contentions, which may be taken 
together, are more difficult of solution, but 
we feel nodoubt of the answer which must 
be given to them. 

The District Munsif found that the first 
defendant’s Hindu marriaga with Maniya 
Gounden took place forty years ago. In 
paragraph 38 of his judgment he stated 
that her marriage with Jaila Rowther might 
be presumed to have taken place more than 
thirty-four year ago, though in the last 
paragraph of his judgment he gave no 
definite finding as to. the date of thia 
marriage, and the Distrist Judge has left 
it open. Assuming that the first defondant's 
bafore 
the conception of the children who were 
born of this union, the point to ba decided 
is whether they may ba treated as legitimate 
offspring. In a Muhammadan country the 
law is that, when a womanis converted 


(1) 21 €, 666: 21 I. A. 56. 
(2) 4 Ind, Cas, 254; 84 B, 111; 
1117. 
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to the faith of Islam, she must apply to the 
Kazi or Magistrate, who will call upon the 
hubsand to embrace the faith also, and, 
if he refuses, the Kazi will dissolve the 
marriage. In a foreign country, if the 
wife ‘becomes a Moslem and her husband 
is an infidel, separation takes place after 
the lapse of three monthly courses (see 
pages 176 to 179 of Hedaya, VolumeI, and 
pages 426 and 427 of Ameer Ali’s Muhammadan 
Law, Volume IL) Certain observations 
which occur at page 12 of Norton’s Leading 
Cases, Volume I, and the remarks of Mr. 
Justice Kernan in Sznammal v. Adminis- 
trator-General of Madras (8) are} quoted 
in support of the theory that, when a 
Hindu married woman who deserts her 
husband becomes a convert to Muham- 
madanism and adopts the habits of, and 
lives as the wife of, a Mahammadan: she 
is altogether out of the pale of the Hindu 
Law and ceases to have any recognised legal 
status according to that law, that she 
becomes civilly dead and that the marriage 
and the relation of husband 
become thereby absolutely dissolved. The 
view taken by. Mr. Justice Kernan was 
not completely followed by Mr. Justice 
Parker when the question of the same 


marriage between Sinammal and Kristna, , 


a native conyert to Christianity eame up 
for his consideration. 
although  Kristna's conversion to Chris- 
tianity rendered him an out caste, according 
to the Hindu Law he might have been 
re-admitted to the status as a Brahman aud 
his’ degradation might have been atoned 
for by renouncing Christianity aud performing 
‘the rights of expiation enjoined by his 
caste. He, therefore, held that apostacy 
does not itself dissolve the marriage tie. 
[ Administrator-General of Madras v. Ananda- 
chart (4).] 


This queation has now beensettled beyond all 
reasonable doubt by the decisions of Im the 
matter of Ram Kumari (5) which was followed 
in Emperor v. Lazar (6) also by Sundari 
Letant v. Pitambari Letan? (7) by Govern- 


(3) 8 M. 169. 

(4) 9 M. 460. 

(5) 180.264 > 

(6) 30 M. 550; 17 M. L. J. 476; 2 M. D. T. 345; 6 Cr, 
L. J. 338. 

(7) 32 C. 871; 9 C. W.N. 1008; 2 C, L, J. 97. 
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ment of Bombay v. Gang1 (8), and by Jamna 
Devt v. Mul Raj (9) where the questions 
arising for determination were similar to 
those in the present suit. 

Where 2 conflict occurs between persons 
belonging to different religions, the Oourts 
must apply the rules of justice, equity aud 
good conscience. Vide Subbaraya Pilas v. 
Ramasami Pillai (10). 

In considering whether the lst defendant's 
first marriage was subsisting or not at the 
time of her second marriage with Jaila 
Rowther, the prinoiples of Hindu Law must be 
applied, but intesting the validity of her second 
marriage with .Jaila Rowther the principles 
of Muhammadan Law must be applied. 
According to Hindu law her Hindu marriage 
was not dissolved by her apostasy. Accord- 
ing to Muhammadan Law, the marriage of a 
man with the wife of another man is not 
permitted so long as the first marriage is 
subsisting. Such a union will not be merely 
invalid (fasid) but altogether void (batil) 
and illegal. [Vide Liaget Ali v. Karim-un- 
nissa (11) and page 322, clause (c) of Ameer 
Alis Muhammadan Law, Volume II}. The 
dictum in Norton's lisading Cases, Vol. 1, 
page 12, must be considered to have been 
overruled by subsequent decisions aud to be 
no longer good law. 

It is argued that, because the conversion of 
a non-Moslem wife to Muhammadanism in a 
foreign country dissolves the wife's marriage 
with her non-Moslem husband afcer the 
completion of three of her periods, ths 
marriage in the present case woald bs per- 
fectly valid, supposing that the Moslem 
husband waited for three months after .the 
woman's conversion before he married her; 
and that even if the marriage had bos 
performed daring those three months, the 
marriage would be merely irregular (see Mr. 
Justice Tyabji’s Principles of Mahammadan 
Law, pages 102 and 103, for the principle 
that a marriage during the zddat or three 
months period which must elapse between 
the termination of one marriage and that 
into which a woman may subsequently enter, 
is only irregular). Asib must ba held on 
the authority of the decisions to which I 


(8) 4 B. 330. 

(9) 49 P. R. 1907; 83 P. L. R. 1908. 
(10) 23 M. 171. 

(11) 15 A. 396; A. W. N. (1893) 167. 
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‘have referred that the lst defendant's 
marriage with her Hindu husband was still 
subsisting inspite of her conversion, her 
marriage to another man of a differant 
religion was not merely irregular in the 
eye of Muhammadan Law, but absolutely 
illegal and prohibited. The plaintiff must 
thus be regarded as an illegitimate child of 
Jaila Rowther, even adopting the facts 
most favourable to her contention. The 
second appeal fails and is dismissed with 
costs of the 6th, 7th, 9th, llth and 12th 
respondents (one set). | 


Sapasiva ÀIYER, J.—I. entirely agree with 
the judgment just now pronounced by my 
learned brother, and I do not think that J 
can usefully add anything in my own words. 
I might, however, emphatically endorse his 
view that, if there is a custom among any 
community of allowing a woman to marry 
again during the life-time of her first husband 
without any defined rules by which the 
marriage with her first husband is dissolved 
before the socond marriage is contracted, 
such a custom is contrary to public policy 
and morality, and cannot be recognised by 
the Courts. The sentence quoted, however, 
by the learned Vakil for the appellants 
from the South Arcot District Gazetteer 
(page 108) does not, in my opinion, speak 
to the existence :of the large ill-defined 
custom relied upon by the appellants. As 
regards the doctrine of factum valet neither 
in the Hindu nor the Muhammadan Law, does 
it ever excuse the violation ofa legal rule so 
as to make acts performed in such vidlation 
legally valid. That doctrine only means 
that a precept which merely belongs to the 
domain of ecclesiastical admonitory precepts 
has not in the domain of Vyavahara” or 
secular law the same force as a positive and 
a clear rule of the Vyavahara law has. As 
Sirkar says, in his book on Hindu Law, III 
Edition, pages 16 and 17, the texts of Vyasa 
which prohibit one to alienate one’s own 
share in a joint family property or one’s 
own self-acquired property are mora! presepts 
and cannot weigh against the man's legal 
rights to exercise the right of alienation 
which the positive civil law gives, as “it is 
an axiomatic principle of the Vyavahara law 


that a co-sharer can dispose of his share and - 


that one can dispose of his self-acquired 
property." 
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On the question of conversion to Islam of 
a Hindu wife and her marriage thereafter 
toa Musalman husband-during the life-time 
of her first husband I shall merely quote a 
few passages from Ameer Ali's Muhammadan 
Law, Volumé I" “The Native Converts' 
Marriage Dissolution Act (X XI of 1866) was 
specially designed to meet the case of con- 
verts to Christianity from Hinduism and 
other cognate systems which do not re- 
cognise ‘the dissolution of a marriage once 
contracted * * * * Christianity and 
Islam are the only two proselytising religions 
in India, aud conversions to Islam are 
frequently as sincere a8 Conversions 
to Christianity. Bat no ‘native husband’ 
or ‘native wife’ adopting Islam is entitled 
to come to the Court to obtain the relief 
provided in the Act. Their status is noć 
allowed to be governed by the laws of the new 
Faith, but continues to be subject to the law or 
custom to which they were subject before.” See 
page 425. l 

* * * * * £ * * 

“If the conversion to Islam takes place in 
an Islamic country, the Kazz must be moved to 
summon the other party to adopt the Moslem 
Faith. In ease of compliance, the marriage 
remains intact and valid ab čnitio; and 
there is no need for renewing the contract, 
though in practice it is sometimes done, 
Until the Judge has made his decree separating 
the parties, the connection rematns invalid and 
has all the consequences flowing from an invalid 
connection," See pages 426 and 427. 

* * * * x * * d 

"The Calcutta High Court has held ‘that 
India is not a non-Islamic country, and that 
eonsequently when a married non-Moslem 
woman adopts the Mahomedan Faith, and 
thereafter, contracts a fresh marriage with- 
out applying toa Judge ora Magistrate to 
call upon the husband to adopt Islam, she is 
See page 427. 

In the result, I agree with my learned 
brother that this second appeal should be 
dismissed with costs of the respondents Nos, 
6, 7, 9, 11 and 12. 

Appeal dismissed. 


Vot, XXII) 
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KULA CHANDRA OHAKRAVARTI v. BAMA SUNDARI DASYA, 


CALCUTTA HIGH COURT. 
REGULAR Civin Appear No. 225 or 1911. 
February 16, 1914. 
Present; —Mr. Justice Imam and 
Mr. Justice Chapman. 
KULA CHANDRA CHAKRAVARTI— 
PLAINTIEF— APPELLANT f 
versus 


BAMA SUNDARI DASYA-——DEFENDANT | 


— RESPONDENT. : 

Hindu Law—Widow—Accwmulations—Property ac- 
quired by widow with accumulations, whether stridhan 
or part of husband's estate, 

Property acquired by a Hindu widow with the ac. 
cimnulations of the income of her husband's estate 
does not constitute her stridhan, but forms part of 
the corpus of the estate, and, therefore, is inalienable 
by the widow except for purposes that would justify 
alienation or disposition of the original estate. 

Bhagbutti v. Bhola Nath Thakur, 24 W. R. 168; 1 C. 
104; 2 I. A. 256 and Isri Dutt Koer v. Hansbuttt Koerain, 
' 10 I. A. 150; 10 C. 324; 13 C. L. R. 418, relied upon. 


Appeal from the decree of the Sub-Judge 
of Pabna, dated February 24tb, 1911. 

Babus Mohini Mohun  Ohakraearti, Jadu 
Nath Mandal and Abinash  Ohandra Ohakra- 
varii, for the Appellant. l 

Mr. K. Ahmed, Babus Mohine 
Ohatterjee, Peary Mohan Sikdar and Probodh 
Kumar Dutt, for the Respondent. 


JUDGMENT.—This appeal arises out of a 
guit to declare that certain transfers made by 
defendant No.1 cannot enure beyond her 
life. The suit having been dismissed the 
plaintiff has appealed. 


The appellant's case may be shortly stated ` 


here. One Biseswat Das Bakshi died in 1286 
leaving a Will dated the 8th Asin 1282. Oa 
his death his widow Ramdhani D isi obtained 
Letters of Administration and remained in 
possession of his estate till her death ia 
Ohet 1308. At the time of her death she 
was in possession of two classes of properties 
vie., those that were left by her husband and 
those that were her stridhan. The properties 
of the former class are set out in schedules 
ka aud kha while of the latter in schedule 
ga of the plaint. Oa 18th Sawan 1303 she 
executed a W:ll whereby she constituted, 
after her death, all the properties of 
the three schedules into debutier in 
favour of her deceased husband's family 
deity, Bigraha Sridhar Thakoor and ap- 
pointed her foster-daughter, Bama Sundari 
Dasi, defendant No. 1, the shebaté for her 
life and the plaintiff and his heirs the 


Mohan . 


-maintenance of their wives, 


reversionary shebazts after Bama Sundar. 

On the death of Ramdhani, Probate of her 
Will was obtained by Bama Sundari and she 
took possession of the properties as shebait. 
Subsequently, however, she took out Letters 
of Administration with a copy of the Will of 
the properby and credits of her deoeased 
foster-father Biseswar Das Bukshi and made 
certain alienations of some of the properties in 
favour of the defendants Nos. 2 to 5. It is in 
respect of these alienations that the plaintiff 
seeks the declaration prayed for in his 
plaint, 

The defendants pleaded several defences, 
the principal among which may be stated to 
be that the plaintiff had no right to maintaia 
the suit and there was no cause of action. 
The pleadings of the parties raised many 
issues in the lower Court but in appeal the 
dispute between them has narrowed down to 
the consideration of two points only viz., 
(1) whether any of the properties forming 
the subject -of this suit was the siridham of 
Ramdhani Dasi, and (2) whether the plaintiff 
has any right to maintain the suit. 

For the appellant it has been contended 
that Biseswar Das Bukshi by his Will 
bequeathed to Ramdhani Dasian absolute 
right in his estate but reading the wh:le 
Will, no doubt is left in our mind that under 
it she had merely a restricted interest, the 
interest not amounting to anything more than 
a widow's estate. $ 


The stridhan properties mentioned in 
schedule ga are said to have. been derived 
from two sources, first, by gift from her 
husband and second, by her own purchases. 
The alleged giftis not supported by any 
deed though the plaintiff in his deposition 
stated that the gift was by a registered deed. 
Neither the original deed nor a certified 
copy of i6 has been produced to establish the 
nature of the gift. Mention of it, however, 
is made in a Land Registration Robkari, 
Exhibit 30, but that document does not show 
the character of theggift. It merely 


implies that Biseswar Bukshi and his brothers 


arrangement for the future 
In subsequent 
documents to which Ramdhani Dasi was a 
party the alleged gift was asserted but 
considering thatthe statements were mere 


made some 


. admissions of Ramdhani or her vendors, no 


value can be attached to them, 
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As regards the purchases the appellant's 
case in the lower Court was that their 
consideration was paid by Ramdhani out of 
a Sum of money that she had realised about 
seven years before from the sale of a certain 
property belonging to her. Its obvious 
improbability and the insufficiency of 
evidence to establish sach a case have led to 
its abandonment in this ‘Court but the 
, learned Vakil for the appellant has urged 
that accepting that the consideration for the 
purchases was paid ont of the profits of the 
husband's estate she yet would be entitled to 
such acquisition as her stridhan. It is nowa 
well settled rule of Hindu Law that property 
acquired by a Hindu widow with the accumu- 
lations of the incomeof her husband’s estate 
dces not constitute her síridhan but forms 
part of corpus of the estate. In the present 
case the distinction between accumulation 
and eurrent income has been pointed out 
and for the appellant it has been maintained 
that the purchases were with current 
income only. This contention, however, is 
not supported by any evidence and we are 
left to conjecture that it was so. 
case of Bhagbutti v. Bholanoth Thakoor (1) 
their Lordships of the Privy Council enunciat- 
ed the rule of Hindu Law in these terms: 
"If she took the estate only of a Hindu 
Widow, one consequence, no doubt, would be 
that she would be unable to alienate the 
profits, or that at all events, whatever she 
purchased out of them would be an incre- 
ment to her husband's estate," In the later 
case of Isr? Dut Koer v. Hansbutti Koerain (2), 
after reviewing the decided cases on the sub- 
ject, their Lordships came to the conclusion 
that a widow’s savings from the income of her 
husband's estate are not her séridhan and if 
she made no attempt to dispose of them in 
her life-time, there could be no doubt that 
they follow the estate from which they 
arose. As in the case just referred to, so 
in this, the property in question consists of 
shares in land in which the husband was 
a share-holder. he object of the disposi- 
tion by Will was not the need or the 
personal benefit of Ramdhani buta desire 
to give the property to the appellant who, 
though a stranger to the family, exercised 
appreciable influence on her. She does not 


(2) 10 C. 824; 13 C. L, R, 418; 10 I. A. 150. 
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appear to have made any distinction be- 
tween the original estate and the after- 
purchases. Ir the circumstances we hold 
toat the after-purchases were aceretions to 
the husband's estate aud, therefore, inalien- 
able by the widow except for purposes that 
would jastify alienation or disposition of 


‘the original estate, 


As regards the plaintiff's right to maintain 
the suiteié has been candidly admitted 
before us that if Biseswar Das Bukshi's 
Will is interpreted to confer on Ramdhani 
only a widow’s estate and if none of the 
properties in suit is held to have been 
her siridhan the appellant’s case must fail 
for want of cause of action. 

In the view we have already expressed, this . 
appeal, therefore, must be and is dismissed 
with costs, 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Fırsr Civit Arrears Nos, 134, 150 AND 151 
or 1912. 

September 11, 1913. 
Present: —Mr, Lindsay, J. C. 
LAL BAHADUR AND OrBHERS—PLAINTIFES 
— APPELLANTS 
versus 


SHEO NARAIN LAL AND OTHERS— 


DEFENDANTS — RESPONDENTS. 

Hindu Law—Hindw widow-— Accumulations—Pro- 
perty acquired by widow with accwmulations—Presump- 
tion—Suit by reversioners to recover such property— 
Burden of proof. 

The properties acquired by a Hindu widow out of 
the income of her husband's estate mast be presumed 
to be the widow’s property and the reversioners who 
seek to recover such property on the ground that 
it forms part of the husband’s estate must establish 
that fact, | 

Jokha Singh v. Dulari, 11 O. CO. 810 and Akkanna 
v. Venkayya, 25 M. 351; 12 M. L. J. 5, referred to. 

The considerations relied upon by their Lordships 
of the Privy Council in leri Dut Kozr v. Huns- 
butti Koerain, 10 C. 324; 13 C. L. R 418; LOT, A. 180, 
cannot be applied as tests in every case to determine 
the question whether or nota partioular property is 
part of the husband’s estate. Hach case has to be 
considered on its own merits. 

the 


Appeal against the desree of 
Subordinate Judge, Gonda, dated 9th August 
1912. 
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Babu Ram Ohandra and.Babu Bisheshwar 
Nath, for the Appellants. 

Mr. Aditya Prasad, for Respondents Nos. 1 
to 5 and 8 to 10. 

Baba L^chhman Das, 
No. 6. 


for Respondent 


JUDGMENT,—'These appeals are cross., 


appeals which have arisen out of asuit 
instituted in the Court of the Subordinate 
Judge of (onda by al Bahadur and others 
who are the appellants in Appeal No. 134. 
These plaintiffs are the  reversioners of 
one Drigpal Singh who is alleged to have died 
about forty years before the institution of the 
suit, that is to say, in or about the year 
1871. He left two widows Jaswant Kuar 
who died 29 years before the snit and Man 
Kuar who died on the 29th of March 1911. 
After Man Kuar's death this suit was 
brought by the plaintiffs to recover 
possession of certain property on the allegation 
that ib constituted part of the estate of 
Drigpal Singh. A large number of defend- 
ants were joined, persons to whom transfers 
had been made at various times by one or 
other of Drigpal Singh'a widows. Three 
lists of property said to constitute the estate 
of Drigpal Singh were attached to the 
plaint. List A contained items of property 
held by Drigpal Singh in his life-tims. List 
B related to items of immoveable proparty 
which were acquired by the widows during 
the time they werein possession of their 
husband's estate. List O referred to those 
particular items included in lists A -and B 
of which the defendants were in possession. 
The suit was decreed in parbin the Court 
below and both sides have appealed. I shall 
deal first with the points raised in Appeal No. 
134 of 1912. 


The items of property which are disputed 
in this particular appeal are certain items 
which were included in list C above 
referred to and in respest of which the 
plaintiffs! suit has been dismissed. Ib is 
admitted that allthese ifems were acquired 
by Drigpal Singh’s widows daring the period 
they were io posession, The plaintiffs’ case 
was that these acquisitions constituted an 
accretioa to the estate of Drigpal Singh which 
came to his widows at the time of his daath, 


The case for the other side was that these 
properties belonged absolutely to the widows 
as they had been purchased out of the income 


[INDIAN OASES, 


703 


of Drigpal Singh's estate—an income over 
which the widows had exelusive rights of 
disposal. The question as to whether the 
property purchased by Hindu widows in 
circumstances such as have been described 
constituted an accretion to the husband's 
estate, has been the subject-matter of a good 
deal of discussion, and if would seem that 
the trend of the later discussions is in the 
direction of holding that the property acyuir- 
ed by a Hindu widow out of the income of 
the estate of her husband is, in the absence 
of evidence to the contrary, her own exclusive 
property. The case-law on the subject 
has been dealt with in a recent judgment of a, 
Judge of this Court [vide Jokha Singh v 
Musammat Dulari (1)] in which the 
ruling of the Madras High Court in Akkanna 
v. Venkayya (2) has been cited with approval. . 
The Madras ruling in question .deals 
exhaustively with the various decisions that 
have been given from time to time in thia 


matter and the law is summed up by the 


learned Judges of the Madras High Court 
in the following language :— The acquirer of 
properby presumably intends to retain 
dominion over it, and in the case of a Hindu 
widow the presumption is nonetheless so when 
the fund with which the property is acquired 
is one which, though derived from her hus. 
band’s property, was at her absolute disposal. 
In the ease of property inherited from the 
husband, it is not by reason of her intention 
but by reason of the limited nature of a 
widow’s estate under the Hindu Law, that 
she has only a limited power of disposition. 
Bat her absolute power of disposition over . 
the income derived from such limited estate 
being now fully resognised, it is only 
reasonable that, in the absence of an indica- 
tion of her intention to the contrary, ahe must 
be presumed to retain the same control over the 
investment ofsach income. The mere fact that 
properties thus acquired byiher are managed 
and enjoyed by her without any distinction, 
along with properties inherited from her 
husband, can, in no way, affect this presump- 
tion. She is the sale and separate owner of the 
two sets of properties so long as she enjoys the 
same, and is absolutely entitled to the income 
derived from both setsof properties. She cannot 
bat manage and enjoy both sets of properties 


(1) 11 0. C. 810. 
(2) 25 M. 351; 12 M. L. J, 5, 
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alike, The case, therefore, is not analogous to 
that of an undivided member of a Hinda family 
possessing joint family property, who, by 
throwing into the common stock the income 
he derives from his s93parate or self-acquired 
property, manifests his intention to impress 
such self-acquired property with the character 
of joint family property.” | think there can 
be no doubt that the principles laid down in 
the passage just quoted must ba accepted as 
correct, once ibis conceded, as it has baen, 
that a Hinda widow in possession of her 
husband's estate is entitled to make whatever 
use ghe likes of the income. She ia nob 
bound to save it up for the benefit of rever- 
sioners nor is she even bound to pay her 
husband's debt ont of it. If she has such 
absolute control over the income of the 
property, the logical consequence seems to bs 
that she has an equally absolute control over 
the property into which the income of the 
estate is converted by her. In a case like the 
present, therefore, we start with the presump- 
tion that the properties acquired by the 
widow, as they were here out of the income 
of the husband’s estate, must be presumed to 
be the widow’s property and that the re- 
versionars who are seeking: to recover such 
property on the ground that ib formed part of 
the husband's estate must establish thas fact. 
We have, therefore, to consider what the 
evidenca in the present ease is upon which 
the plaintiffs rely insapport of their case 
that the items of property which ara ia dis- 
pute in this appeal formed a portion of 
Deigpal Singh’s estate. The evidsica is 
mainly cireamstantial. There is indeed the 
statement of one witness, D. W. No. 6, 
to the effect tha& the widows treated these 
acquired properties as pars of the hasband's 
estate This, however, is an extremely vague 
statement and it is dificult to ascertain what 
significance attaches toit. It would seem 
rather that what the witness meant to say 
was that the rents of these properties wera 
collected in the same manner as the rents 
of the property which had originally belong. 
ed to Drigpal Singh. If that is sə it cannot 
affect the presumption ia any way as is 
pointed out in the passage which I have just 
quoted from the judgment of the Madras 
High Court. It cannot be said that this 
oral evidence is of any value atall in assisting 
us to a decision upon the matter in issue, 
The learned Counsel for the appellants, 
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however, has put forward certain circum- 
Staness which he relies upon strongly as 
indicating an intention on the part of the 
widows to incorporate these acquirad pro- 
parlies with the parent estate. In this 
connection he refers to what he calls certain 
tests which were applied by their Lordships 
of the Privy Council in the case reported as 
Isri Dutt Koer v. Hansbutti Koerain (3). . In 
that particular case their Lordships came to 
the conclusion that a certain property in dis- 
pute was an accretion to the husband’s estate 
on the following grounds: — 


(1) that the property acquired by the 
widow consisted of shares of land in. 
which the hnsband had been a 
share-holder toa large extent, 

(2) that the purchase had been effected 
soon after the husband’s death and 
that no alienation had been attempt-. 
ed until many years later, 

(3) that the object of the alienation was 
not the need or personal benefit of 
the widow but a desire to change 
the succession, 

(4) that no distinction had bsen made by 
the widow between the original 
estate and the after-purchases, bus - 
that on the contrary she [had moat 
clearly treated the whole of the 
property in her hand as ‘forming 
one single estate. 


. I might say here that I d» nob understand 
that these considerations ara to bs applied 
as tests in every case to determine the ques- - 
tion whether or nob pirticalar proparty is 
part of the husband's estate. Eich cise has 
to be considered on its own merits and if 
the principle is that the question is fo be 
determined with reference to the intention 
of the widow then it seems to me that any 
conduct on the part of the widow which 
affords evidence of such an intention may be 
taken into consideration, The first item of 
properby which the plaintiffs say they ought 
to have been awarded in the Court below 
consists of a 4 annas share in the village of 
Terha Ghata. ‘his property was. acquired 
by the widows in July 1873, by means of a 
suit for pre-emption. The property was 
acquired for Rs. 800, It will be observed 
that this acquisition was made at least seven 
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yeare after the husband’s death. The argu- 
ment is that the fact that the widows were 
able to acquire this property in exercise of the 
right.of pre-emption which was vested in 
them by reason of their being owners 
for the time being of their husband's 
estate should be treated’ as establishing 
conclusively that the property so acquired 
was intended to be an accretion. I do 
not think I ean give effect to this argu- 
ment. I do not see how it can be deduced 
from the fact just mentioned that the widows 
had necessarily any intention to add this 
Z-annas share on to the parent property. 
They had apparently some money in hand 
‘which they desired to invest and seeing this 
particular property close at hand and con- 
sidering it to be a desirable investment, they 
purchased it. They had, undoubtedly, the 
right of pre-emption arising out of their 
possession of the husband's estate, but they 
were notin any way bound to exercise this 


‘right for the enlargement of the property 80. 


as to benefit the reveraionary heirs. As 
evidence of intention, therefore, I think this 
fact is altogether immaterial in this particular 
ease. Another point which has been raised 
. by the learned Couusel for the appellants is 
this, He says that after the death of 
Jaswant Kaur somewhere about the year 
1882, the other widow Man Kaur took all the 
property by survivorship. He argues, there- 
fore,that because the property was taken 
by the surviving widow in this way ib must 
necessarily be the estate of the husband. 
In the first place there is nothing to show in 
what way Man Kaur took over the property 
after the death of her  co-widow. 
That she got possession of it is clear 
enough, but how are we to say whether 
she took possession of the whole as asurvivor 
or whether she took possession of a portion 
of it asa trespasser? The argument seems 
to me to be unsound because it is the nature 
of the property itself which determines the 
manner in which it is taken, either by 
succession or snrvivorship. The mode in 
which the property is acquired does not 
determine the nature of the property. This 
particular item of property was mortgaged by 
the widows in April, 1879, to the predecessors- 
jn-interest of some of the defendants and I 
think this circumstance goes to show an 
intention on the part of these widows 
to treat the property as their own. The 
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learned Counsel for the appellants has relied 
upon some statements contained in the 
mortgage-deed in which itis set out that 
the widow’s former share (hissa sabiq) had 
been 5 annas and 4 pies aud has bən 
increased by pre-emption to 6 annas and 4 
pies and that they were mortgaging 2 annas 
out of this share. But I cannot traat these 
recitals of fast as any substantial evidence 
of an indication that the widows intended the 
share purchased by pre-emption to be incor. 
porated in the share which had belonged to 
their husband. It is quite clear, therefore, 
that even if we follow the reasons waich 
were laid by their Lordships of the Privy 
Council in Jsri Dutt Koser v. Hansbutt? Koerain 
(3), a case of accretion is not made out. This 
2-annas share was acquired a considerable 
time after the death of the husband and 
we find that within less than a year it 


“was mortgaged with possession to certain 


mortgagee8 who are still in occupation of 
the property. Altogether I must hold that 
the plaintiffs-appellants have failed to make 
good their case that this particular item 
is included in the estate of Drigpal Singh. 
The other four items in the schedule 
attached to the appeal. consist of various 
interests in a village called Sobna, that is 
to say, superior and under-proprietary rights. 
With regard to these properties the facts 
are that in the year 1879, the widows 
purchased from Government practically the 
whole of the superior proprietary rights 
in Mauza Sobna. Drigpal Singh in his 
life-time had been an under-proprietor of 
this village to the extent of 640  bighas odd. 
It seems that in the yaar just mentioned, the 
superior proprietary rights were put up to 
auction and were purchased by the widows 
to the extentcf 15 annas 6 pies and 13 
krants. Is there any thing then in the 
circumstances of this purchase which might 
lead us to the conclusion thatthe widows 
intended or meant to enlarge the husband's 
estate by the purchase of these proprietary 
rights? I may mention here that certain 
other portions of the fall proprietary rights 
were acquired afterwards in 1885-86 from 
other owners. The argument seems to be 
that, because the widows were ab the time of 
this purchase in possession of the under- 
proprietary rights, which had belonged to their 
husband, they had some preferential claim 
to-the superior rights when they were offered 
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for sale and that on this ground it should 
be taken that their intention was to enlarge 
their husband’s estate. It is not made out, 
however, that the Government parted with 
this particular property to these widows 
merely on the ground that they were already 
in possession of an under.proprietary estate. 
The property was offered for sale by auction 
and was kaocked down to the  higbest 
bidder. The contention in this respect is 
somewhat aualogous .to the contention which 
was put forward in connection with the 2. 
annas share in Terha  Ghata, but [ am 
. unable to see on what ground L can hold 
that an intention of the widows to make an 
accretion to the parent estale is established. 
Here again it seems to me that all that 
bappened was that the widows, being iu 
possession of some money which they had 
saved out of the income of the estate, took 


the opportunity of investing it in a property: 


which was for their purpose conveniently 
situated. The other items of property 
io Sobna are under-proprietary rights 
which had been acquired in some pittis and 
so far as these are conceraed, there do not 
seem to have been any special circamstancas 
attached to the purchase. They were 
acquired in an ordinary way by deeds of 
sale. Most of this Sobna property was alien- 
ated by one of the widows in the year 1897 
by deeds of gift executed in favour of various 
defendants. It is true thatthese deeds of 
gift covered a portion of the property which, 
undoubtedly, belonged to  Drigpal Singh, 
namely, the 640 odd bighas of under-proprie- 
tary tenure. . The  appellants have been 
allowed to recover this portion of the property. 
As regards the rest, however, I think the 
learned Subordinate Judge was right in dis» 
missing their claim. Itis said that thess gifts 
were made to various relations of the widow and 
that one of them was made to a Mukhtar to 
whom a small share was given by way of shan- 
kalap. The learned Counsel for the respondents, 
however, points out that all these gifts were 
not made in favour of the lady’s relation; 
one of them at any. rate was a gift made 
in favour of relations of Drigpal Singh 
himself. It is argued again that the object 
of the alienation in these cases was not the 
need or personal benefit ‘of the widow but a 


desire to change the succession and that this. 


is a fact which was taken into consideration 
in the Privy Couneil ruling which has been 
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above referred to, By itself I do not think it 
can be said that this cireumstauca would 
justify the conclusion that the property 
alieaated was in reality a portion ofthe 
husband's estate and 1 fiad it somewhat 
difficult to comprehend the nature of this 


‘argument, for if the presumption is that 


acquisitions of the widow are her own property, 
I cannot see how the object with which 


.Alienations of that property are made can 


affect the question. It sesms to me that if 
the propsrty is her own she can deal with 
if in any manner she likes, A farther 
argument which has been advanced iu support 
of the appeal is that in s2me of these deads 
of alienation a reference was made by the 
widow to &n oral Willof her hasband. There 
is no reliable evidence on record of any sach 
Wil. All that appears to be meant is that 
at sometime in his life-time Drigpal Singh 
had expressed some desire that cartain 
members of the family.should be provided 
for, and that Muszmmat Man Kaur ia making 
these alienations was professing to carry out 
the intention, expressed by her husband. 
There is no force in the argument, to my 
mind, that besause an oral Will of Drigpal 
Siagh is raferred to, therefore, the property, 
which the widow was giving away by dead 
of gift, must necessarily have been the 
husband's estate. These are all the circum: 
staaces which have been referred to in support 
of the appellant’s contention and giving them 
all the weight they deserve, I have come to 
the conclusion thatno case has been made 
out for holding thatthe property in dispute 
in this appeal formed a portion of Drig pal 
Singh’s estate, I, therefore, think that the 
claim was rightly dismissed by the learned 
Subordinate Judge. 

The only other item in the schedule 
attached to the appeal is one relating to meine 


profits. This part of the claim must be 
dismissed, of course, if the other claim 
fails. ' 


The two cross-appeals may be disposed 
ofin a very few words. These are appeals 
by two sets of defendants and the matter in 
dispute in them relates to portions of 644 
bighas under-proprietary rights which Drigpal 
Singh held in Miuza Sobna. There can be 
no dispute that this item of property did 
belong to Drigpal himself and must ba 
treated as a portion of his estate, and it 
follows, therefore, that unless some good cage 
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s made out by the defendants appellants, 
Drigpal Singh's widow had no power to gift 
this property away. There can be no excuse 
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for saying that a gift of immoveable property | 


is ever made under the stress of legal necessity. 
_ What then is the case which these defendants 
seb up? They rely in the first place upon an 
oral Will said to have been executed by 
Drigpal Singh. The .learned Subordinate 
Judge has rejected the evidenca on this poiat 
and I think qaite rightly. It is of no value 
whatever. ,The next circumstance, upon 
which these ‘defendants rely, is some agreement 
which was come to in the year 1:85 between 
the two widows of Drigpal Singh aud the 
then revorsioners. It appears that there was 
litigation between these parties which ended 
in a'compromise, According to eompromisa 
(assuming it to be proved, & point which.is 
disputed) the reversioners in consideration of 
the widows giving up their right to carry on 
ihe litigation conferred upon them full powers 
"of disposal over certain portions of Drigpal's 
estate including the under. proprietary interest 
in Mauza Sobna. This agreement is relied 
upon inorder to show that Musammat Man 
Kaur who made gifts out of thia under- 
proprietary right had a full disposing interest 
therein. Iam unable to allow this contention. 
I fail to see how any agreement come to 
between reversioners for the. time being and 
the widows conld give the latter full powers 
of disposal over a portion of the husband's 
estate. It was not in the power of the 
reversioners to oonfer any -such right with 
regard to property in which they had nothing 
more than a hope of succession. It is not a 
ease of reversioners consenting to an aliena- 
tion by the widow. The case ‘tried to be 
made out is that these reversioners gave the 
widows carte blanche to make any alienations 
of the property they chose in future. I 
cannot admit that any agreément of this sort 
could confer an unlimited power of alienation 
upon widows. I must hold that the 
defendants-appellants in Appeals Nos. 150 
and 151 have not made out any case. The 
result is that all three appeals fail and are 
dismissed with costs. 
Appeals dismissed. 


Li 


CALCUTTA HIGH COURT. 
Civi, Rore No. 1126 or 1913. 
August 22, 1918. 
Present: —Justics Sir Ashutosh Mookerjee, Kr., 
aud Mr. Justice Beachcroft. 
KEDAR NATH BAG —AUGIHON:PURCHASEH 
—PETITIONER - 
^— gersus 
SADAY CHANDRA NANDiI—MonzraaAG&gE- 


IN-possession—OpposiTa Parry. 

Civil Procedure (ode (Act V of 1908), O. XXI, r. 
lOl—Investigation of title—Mortgagee of occupancy 
holding in possession —Whether possession on his own 
account or on account of mortgagor —Rent decree —Pur- 


‘chaser in execution, ij can summarily tike possession 


from mortgagee im possession —Annulment of incum- 
brance, whether necessary. 

No question of title can be investigated in a pro- 
ceediug under Order XXI, rule 101, of the Civil Pro- 
cedure Code. 

A mortgagee of an occupancy holding is in pos- 
session of it on his own account and not on ac. 
count of his mortgagor , within the meaning of 
rule 101. 

Asgur Ali v. Asgur Ali, 20 W. R. 878 and Brajabala 
Devi v. Gurudas Mundle, 33 O. 487, 8 C. L. J. 298, 
distinguished. 

Consequently, the purchaser of an occupancy hold- 
ing in execution of arent decree is not entitled to 
oust the mortgagee in possession summarily in 
execution proceedings, but must annul the incum- 
brance before he can terminate that possession. 

Shafi-ud-din v. Lochan Singh, 2 A. 94, relied 
upon. : 


Rule against the order of the Munsif of 
Ulubaria, dated May 17th, 1913. 


Baba Surendra Nath Guha, for the Peti- 
tioner. 


Babus Mohendra Nath Roy and Manmatha 
Nath Roy, for the Opposite Party. 


JUDGMENT.—We are invited in this 
Rule to set aside an order made under 
rule 101 of Order XXI of -the Civil 
Procedure Code of 1908. The facts are 
not in controversy and may be briefly 
stated. The landlords of an occupancy hold- 
ing obtained a decree for rent on the 17th 
September 1910 against the recorded tenant, 
They took out execution of this decree and 
the bolding was brought to sale on the 
14th May 1912 whenit was purchased by 
the petitioner. The sale was confirmed in 
due course and possession was delivered 
to the purchaser. The opposite party 
thereupon applied under rule 100 of Order 
XXI on the ground that he was in posses. 
sion of the holding as mortgagee from the 
tenant and should not have been dispossessed 
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by the purchaser. The Court below has 
given effect to this objection and restored 
the mortgagee .to possession, on the ground 
that as the sale took place in execution of 
a decree for rent whish operated as a 
decree for money, the purchaser has ac- 
quired the holding subject to the interest 
of the mortgagee from the tenant. It is 
plain that this ground cannot justify the 
order made under rule 101, for no 
question of title can be investigated in a 
proceeding of this nature. But our attention 
has been drawn to the fact that the Court 
-below has found on the evidenca that 
the mortgageeapplicant was in possession 
as mortgagee, that is, that. the mortgage 
was a real transaction aud the mortgagee 
was in actaal occupation of the land when 
he was dispossessed by the purchaser. 
The question for consideration is whether 
under these circarmstances the order may 
not be deemed to have been properly made 
under rule 10l. - 


Rule 10l of Order XXI provides that 
where the Court is satisfied that the 
applicant was in possession of the property 
on his own account or on account of some 
person other than the judgment-debtor, it 
shall direct that the applicant be put into 
possession of the property. Is the mort- 
gagee from the tenant in possession of 
the holding on his own account, within 
the meaning of the rule? We have been 
asked by the petitioner to answer this 
question in the negative, and- to hold that 
the mortgagee from the tenanb is in 
possession of the holding on account of the 
judgment-debtor. In supportof this con- 
tention reliance has been placed upon the 
decisions in Asgur Ali v. Asgur Ali (1) and 
Brajabala Devi v. Gurudas Mundle(2). These 
cases, however, are clearly distinguishable; 
they are autborities merely for the proposition 
that when & person in actual occupation of 
land has been dispossessed, such disposses- 
sion may amount to dispossession of the 
person from whom he has derived title to 
possession. For instance, if a mortgagee 
or a tenant in actual occupation of land has 
been dispossessed, the termination of his 
possession may be equivalent to the disposses- 
sion of the mortgagor or ofthe landlord 


(1) 20 W. R. 373. 
(2) 33 C. 487; 8 C. L. J. 208. 
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because the mortgagor or the landlord is in 
possession throagh the mortgagee or the 
tenant respectively. It does not follow, 
however, that when a person is in possession 
as mortgagee, he is in possession not on his 
own account but on account of the mortgagor 
within the meaning of rale 101 of Order 
XXI. "The question for determination is, for 
whose benefit is the morbgagea in possession? 
He is clearly in possession witha view to 
the realisation of the money advanced to the 
mortgagor. From this point of view his 
possession may be hostile to the mortgagor, 
for he is entitled to continue in possession 


notwithstanding the wish of the mortgagor 


to the contrary. Itis plain that in acase 
of this description the mortgages is really 
in possession on his own account although 
such possession is derived from the mort- 
gagor. We must hold accordingly, as the 
Court below has done, that the mortgagee 
was in possession on his own aesount and 
not on account of the judzment-debtor within 
the meauing of rale 101. Thesame con- 
clusion is reached if we look at the matter 
from another point of view, Assume fora 
moment that the holding is non-transferable 
and that the mortgage transaction has not ` 
created any valid interest on the mirtgagee. 
He is from this standpoint, in possession 
as a trespasser. Consequently, heis in posses- 
sion on his own account and nob on account 
of the judgment-debtor. Assume, on the 
other hand, that the holding is transferable 
and that the mortgage transaction created 
a valid title in the mortgagee. The posses- 
sion of the mortgagee is that of an incum- 
brancer, and the purchaser must annul the 
incumbrance before he can terminate the 
possession of the mortgagee. This he has 
not done. Consequently, the purchaser is 
not entitled to oust the mortgagee sum- 
marily in execution proeseding. From every 
possible point of view,-the conclusion of the 
Court below is unassailable, and, itis in fact 
in accord with the decision of Shafi-ud-din v. 
Lochan Singh (8). 

The result is that this Rule must be 
discharged with costs. We assess the hear- 
ing fee at two gold mohw s. 


Rule discharged, 
(8) 2 A. 94. 
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CALCUTTA HIGH COURT. 
Misceutaveous Crvie APPEAL No, 489 or 1912. 

- February 5, 1914. 

Présent: —M v. Justice Fletcher and 
Mr Justiee N. R. Chatterjea. 
Raja-BAN BEHARY KAPUR —DEC&EE- 
^ A HOLDER— ÁPPELLDANT 
VETSUE 

JNANENDRANATH GHOSH AND OTHERS— 


JUDG WENT- DEBTORS — RESPONDENTS. 

Limitation Act (IX of 1908), s. 19— Execution of dec- 
ree, application for—Acknowledgment of liability on 
writing by one of several judgment-debtors, whether gives 
fresh start against all. 

An acknowledgment of liability in writing by some 
of several judgment-debtors made within three years 
from the last application for execution of the decree, 
saves limitation as against them. ` 


Appeal from the order of the Officiating 
ne of Burdwan, dated August 20th, 

Dr. Rash Behary those and Babu Dwarka 
Nath Ohakravarti, for the Appellant. 

Babus Troylotyznath Ghose and Jyoti 
Prosad Sarbadhitarz, for the Respondents, 

JUDGMENT.—This is an appeal against 
an order passed by the Officiating Subordinate 
Judge of Burdwan, dated the 20th August 
1912, refusing the application of the decree- 
holder who is the appellant before us, for 
execution, on the ground that the same was 
barred by limitation. 


The application was made to the Subor- 
dinate Judge on the 29th Jauuary 1912. 
The ease was dealt with by the Subordinate 
Judge , with reference to the question as to 
whether any step had been taken in aid of 
execution. The learned Subordinate Judge 
came to the conclusion that the two applica- 
ticns, namely, the application by the Nazir 
as to whether the sale should take place 
on the 3rd February, 1909, and the appliea- 
tion by the decres-holder to withdraw the 
proceeds of the sale, were not steps-in-aid 
of execution and that, therefore, the present 
application is barred by limitation. There 
ig another case which appears on the evidence 
and which the learned Judge has not dealt 
with in his judgment; and it is quite possible 
that it was not pressed to his notice. It ap- 
pears quite clear, however, that there was a 
payment with au acknowledgment of hability 
by three of the. judgment-debtors. The first 
was on the 29th December 1911. That was 
an acknowledgment of the liability of the 
judgment debtor, Atul Krishna Ghose, who 
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paid Rs. 1,900 ou acsount of the decree- 
holder's dues. The next payment was the 
payment on the 14th January 1912 by the 
judgment-debtor, Lakshmi Narain Ghose; and 
the third payment was the sam’ of Rs. 237 
made by Nrisioga Chander Ghose, another 


_ of the judgment-debtors, on the 29th Janu- 


ary 1912, 

The -present application for execution, as 
already said, was filed before the Sabordinate 
Judge on the 29th January 1912. All these 
payments were certified by the decree- 
holder in the application for execution ou 
the 29th January 1919, which is within 90 
days of the payments; and it seems to as as 
against those three jadgment-debtors, under 
section 19 of the Indian Limitation Act, the 
acknowledgment having been within the 
three years from the last application for exe- 
cution, saved the limitation as against them. 

The decree-holder, through his Vakil, 
has stated before us that he will be content 
if he is held able to execute the decree 
against these three judgment.debtors. On 
that footing the order of the Subordinate 
Judge must be varied by allowing the appeal 
as regards the judgment-debtors, Atul Krishna 
Gosa, Lakshmi Narain Ghose, and Nrisinga 
Chunder Ghose. Against them, in our 
opinion, the decree-holder’s decree is capable 
of execution. 

As both parties have partially succeeded 
in this appeal, we make no order as to costs. 

Appeal accepte I. 





CALOUTTA HIGH COURT. 
SgGoND Crvin Appest No. 2509 or 1912. 
December 17, 1913. 

_ Present: — Mr. Justice Fletcher and 
Mr. Justice N. R. Chatterjea. 
KEDAR NATH DAS AND ANOTHER — 
LDEFENDANTS— APPELLANTS 


SOTSUS 
HEMANTA KUMARI DASI —PLrAINTIFF 
— RESPONDENT. 


Decree, suit to set aside ~Decree obtained by perjury, 
if sufficient ground —False case put before Court, whe- 
ther sufficient ground. 

The mere fact that a decree has been obtained by 
perjury is nob a sufficient ground for setting it aside. 

Moruful Hug v. Surrendra Nath Roy, 15 Ind. Cas. 
893; 16 C. W. N. 1002 and Baker v. Wardsworth, (1838) 
67 L. J. Q B. 301, relied upon. 

But a different consideration arises where a falso 
ouso is placed before the Court. In that the Court 
has jurisdiction in a subsequent suit to set aside tho 
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decree which was obtained by fraud practised on the 
Court by putting forward a false case. 

Lakshmi Charan v. Nur Ali, 11 Ind. Cas. 626; 38 C. 
936; 15 O.-W. N. 1010; Abouloff v. Oppenhiemer, 10 Q. 
B. D. 295; 62 L. J. Q. B. 1; 47 L. T. 325; 31 W. R. 57; 
and Vadala v. Lawes, 25 Q. B. D. 310; 63 L. T. 128; 
38 W, R. 594, followed, 

Appeal from the decree of the Second 
Sab.Judge of Burdwan, dated August 9th, 
1912, affirming that of the First Munsif of 
Burdwan, dated November 29th, 1911. 

Babu Bipin Bihari Ghosh (lanier). for the 
Appellants. 

Babu Bankim Chandra Mukherji, 


Respondent, 


for the 


JUDGMENT. 

FigTCOHER, J.— This appeal, in my opinion, 
must be rae The suib was brought 
to set aside an ex parte deeree which had 
been ob'a:zcd against a woman of the town for 
goods sold and delivered to her. That 
ex parte decreé was executed and the money 
was obtained; and subsequently, the defend. 
ant in the first suit brought the present 
suit against the original plaintiff to set 
aside the ew parte decree. It seems to me 
" that the judgments of the two lower Courts 
are conclusive on the matter. The Judge 
found affirmatively that the fact of the 
previous suit was nof known to the present 
plaintiff and healso found that the said 
suit war, iu fact, a false suit. Ona these 
allegations, ib seems to me that the judgment 
of the lower Appellate Court is correct. 
The decisions of this Court on the point 
to which our attention has been invited 
are the two latest decisions, Oneof my learned 
brother who is now sitting with me and Mr. 
Justice D. Chatterjee in the case of 
Lakshmi Oharan Saha v. Nur Ali (1) and 
the other of Carnduff and Chapman, JJ, 
in the caso of Moruful Huq v. Surendra 
Nath Roy (2). The decision of Lakshmi 
Oharan Shahu v. Nur Ait (1), it is said, is 
opposed to the decision of Moruful Hug v. 
Surendra Nath Roy (2). In my opinion, 
when the twocases are closely looked -at, 
the two decisions are not opposed to each 
other: but the two decision can be reconciled 
in thesame way asthe English decisions 
which have been cited to us oan be reconciled. 
. In Lakshmi Charan Saha v. Nur Ali (1) the 
findings of fact which are set out in ths 
judgment: show quite clearly that the 


plaintiff, that is,a party to the suit knew 
(1) 11 Ind. Cas. 626; 38 C. 936; 15 C. W. N. 1010. 
(2) 15 Ind. Cas. 893; 16 O. W. N. 1002. 


ihat the case which was pub forward beforé 
the Court was, in fact, a false one. Tt was 
not a case where an application was made 
to set aside a judgment on the ground that 
it was obtained by perjury but it was a 
case of a party to the suit practising a 
fraud on the Court by putting forward 
before the Court acase which wasa false 
one. Thecase of Moruful Hug v. Surendra 
Nath Roy (2), as appears from the head-note, 
only decides that a decree obtained in a 
suit cannot be set aside in a subsequent suit 
brought for that purpose on the mere proof 
that the previous decree was Obtained by 
perjured evidence. That was exastly the 
point which was decided in Baker v. 
Wadsworth (81. So facas I know, no body 
ever challenged the proposition that the 
mere fact that a decree has been obtained 
by perjury is nota sufficient ground for 
setting ib aside. A different consideration 
arises where a false case is placed before the 
Court. We have got ‘the decisions of 
Abouloff v. Oppenheimer and Oo, (4) and Vadala 
v. Lawes (5), which show quite clearly that, 
if the case which was placed before the Court 
was a false one, the Court’ has jurisdiction 
in @ subsequent suit to set aside the decree 
which was obtained by fraud practised on 
the Court. It seems to me on the findings 
of the lower Appellate’ Court in this case, 


that the plaintiff in the previous suit 
presented a fraudulent case before the 
Court and that the learned Judge had 


jurisdiction to set aside that decree. The 
present appeal, therefore, fails and must be 
dismissed with costs. 

N. CUHATTEBIHA, J.— I agree. 

. Appeal dismissed, 

(3) (1898) 67 L. J. Q. B. D. 801. 

(4) (1882) 10 Q. B. D, 295; 52 L.J, Q. B. 1; 47 L. 
T. 325; 81 W. R. 57. 
, (8) (1890) 25 Q. B. D. 3106; .63 L. T. 128, 33 W. 





CALCUTTA HIGH COURT. 
SECOND Civi, ApPEAL No, 1925 or 1911. 
November 26, 1913. 
Present: —Mr. Justica Fletcher and 
Mr. Justice N. R. Chatterjea 
UMESH CHANDRA MUKHOPADHY 4 — 
PLAINTIFF — APPELLANT 
| versus 
NIBARAN CHANDRA KONWA R AND 


OTHERS —D&FENDAN rs —Responoayts. 
Injunction —-Discretton —Áv»peal —Appellant to show 
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that Court below ewercised discretion wrongly —Swuit 
for injunction. to restrain erection of building —No 
prayer for ejectment of defendant —Considerable sum 
spent by defendant to secure permanent tenancy — Üourt 
below not directing defendant to pull down building 
erected during suit, 

An order of injunction is a discretionary order, and 
ib is essential for the party appealing against it to 
prove that the Court against whose judgment the 
appeal is preferred acted in the exercise of its discre- 
tion wrongly in not granting a mandatory in- 
junction. 

A suit was brought to obtain a perpetual injunction 
restraining the defendant from proceeding with a 
certain building, which he commenced to erect upon a 
small piece of land in which a permanent tenancy had 

been acquired at considerable expense. The plaintiff 
did not sue to eject the defendant. 

The first Court granted an interlocutory injunction, 
but the defendant notwithstanding this completed 
the building. Eventually, the Court granted & manda- 
tory injunction and directed the defendant to demo- 
lish the building but this order was reversed on 
appeal. 

In these circumstances, it is dificult to see what 
possible advantage the plaintiff would derive by the 
demolition of a valuable building, as rent is far better 
secured of a piece of land with a valuable building 
on it than a piece of bare land and that the lower 
Appellate Court has not wrongly exercised its discre- 
tion in refusing to direct the defendant to pull down 
the building. 


Appeal from the decree of the First Sub- 
Judge of Hooghly, dated May 8rd, 1911 
reversing that of the Third Munsif of Howrah, 
dated July 22nd 1910. . 

Dr. Dwarakanath Mitter and Babu Bejoy 
Kumar Bhattacharyya, for the Appellant, 

Babus Mohendáranath Roy, Manmatha Nath 
Roy and Biraj Mohan Majumdar, for the Re- 
spondents. 


JUDGMENT. 


FLgTOHER, J.— This is an appeal brought 
against a judgment and decree passed by the 
learned Subordinate Judge of Hooghly. dated 
the 3rd May 1911, by which he reversed the 
decree of the Munsif passed in the Court 
of first instance. The suit was brought 
by the plaintiff to obtain a perpetual 
injunction restraining the defendant from 
proceeding with à certain building 
which he commenced to erect upon a 
small piece of land at Howrah. During the 
pendency of the proceedings in the Court 
of first instance, the plaintiff applied for 
and obtained an interlocutory injunction 
restraining the defendant feom proceeding 
further with the building. 
injunction was daly served upon the defend- 
ant but he wrongly and contemptuously 


disobeyed 


Notice of that. 


‘that injunction and completed 
the building bafore tbe trial was finished. 
(It is alleged by the plaintiff but denied 
by the defendant that the building was 
completed after the date of the grauting 
of the interlocutory injunction). The 
plaintiff proceeded with the trial of the 
suit ani the Munsif granted a mandatory 
injunc.ion directing the defendant to pull 
down the building that he had erected upon 
the piece of land. On appeal, the learned 
Subordinate Judge reversed that decision. 

The title to the property appears to have 
come through certain co-owners originally. 
A gentleman of the name of Syama Charan 
Lahiri had a 4annas share. Another 
gentleman of the name of Radhica Labiri 
had also a 4 annas share and certain 
other persons known as the Khan Bhaduries 
were entitled to the remaining 8-annas 
share. Ib appears from the evidence that 
many years ago one Ganesh Cuunder 
Mukerjee was in possession of this land. 
What the nature of his interest was, 16 
does not appear clearly from the judgment; 
but he had, as the learned Subordinate 
Judge finds, a transferable interest and he 
or rather his widow transferred that 
interest to these persons who are called 
the Khan Bhaduries. The Khan Bhaduries, 
first of all, granted a lease for seven years to 
the defendant. Then after the expiration of 
the term of the lease, the Khan Bhaduries in 
1902 executed a patiah conferring a pər- 
manent tenaney on the defendant and the 
defendant erested what was called during 
the arguments in this case a pucca, ab any 
rate, a: brick-built building with a corrugat- 
ed iron roof which o»s5 him at least Rs. 1,000, 
It appears that the defendant had to pay a 
sum of Rs, 749 as premium to obtain from the 
Khan Bhaduries this permanent tenancy of 
the property. So it appears that he did 
spend a considerable sum of money to obtain 
this permanent tenure. Then the next fact 
is that of the plaintiff’s purchase. In 1903, 
the plaintiff purchased from Syama Charan 
Lahirt, who, as [ have already stated, was a 
4-anna3 o?sharar of the property, his 
share of the laud. He then instituted a 
suit for partition and in the partition, 
amongst other  propartiss, this plot of 
land was allotted to him as a portion 
of the land thit was parchasal by, 
him. Nothing apparontily—s5 we are toll 
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and it appears from the judgment— was 
said about any permanent tenure having 
been created over this property. Then 
the defendant commenced this building 
which apparently is a building of con- 
siderable value, as he intends to carry on 
there his business as a grocer. The 
present plaintiff did not sue to eject him from 
the land but he prayed for an injunction and 
an injunction only restraining the defendant 
from erecting the building and the Court 
of first instance directed that the defend- 


ant should pull down the building 
which had already been finished. It is 
very difficult to see what possible 
advantage the plaintiff would get by 
the pulling down of such a valuable 


building. The rent is far better secured of 
a piece of land with a valuable building on it 
than a bare piece of land in the town of 
Howrah. The learned Subordinate Judge 
seems to have formed certain conclusions: of 
his own. We are told that there is no 
evidence to support them and that it may be 
that the learned Judge formed those conolu- 
sions on the conduct of the plaintiff and the 
Khan Bhaduries which are not warranted by 
the evidence. The fact remains that an order 
of injunction is a discretiouary order and it 
is essential for a party appealing against 
a discretionary order io prove that the 
Court against whose judgment the appeal 
is preferred acted in the exercise of its discre- 
tion wrongly in not granting the maudatory 
injunction. I have listened to the argument 
that .has been advanced before us by 
Dr. Dwarkanath Mitter who appears for the 
appellant and, in my opinion, he has not 
shown any ground on which we can say 
that the learned Subordinate Judge wrongly 
exercised his discretion wben he refused 
to grant an injunction directing the 
_defendant to pull down such a valuable 
building on this small piece of land. I 
am not quite sure what I would have 
done if I had been trying the case 
myself; but it is nob necessary to express any 
opinion in the matter. All I need say is 
that the appellant has failed to satisfy me 
that the learned Subordinate Judge wrongly 
exercised his discreticn when he refused’ to 


direct the defendant to pull down the 
building. J express no opinion on the two 
cases that have been sited before us, one 


reported as jSha?k Khan Ali v. Pestongi 
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Eduljee Guydar (1) and the other reported as 
Joy Sankari Gupia v, Bharat Chandra Birdhan 
(2). That point may be left open to be 
dealt with, if necessary, in some future 
proceedings if the same arise. The present 
appeal must fail and is, accordingly, dismiss- 
ed with costs. 
N. CnarTERJEA, J.—1 agree. 


Appeal dismissed. 
(1) 10. W. N. 62. 
(2) 26 C. 434; 3 C. W. N. 209. 





PUNJAB CHIEF COURT. 
Sacoup Civiu Appgat No. 666 or 1911. 
January 24, 1914. 
Present:— Mr. Justice Johnstone and 
Mr. Justice Chevia. 
RAHIM BAKHSHC— PLAINTIFF— ÀPPELLANT 
versus g 
Musammat BUDHAN AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Custom —Sahgol Shaikhs of Jullundur City—-Inherit- 
ance —Alienation—Presumption — Gift — Delivery of 
possession — Memorandum of an already completed oral 
gift — Registration, whether necessary. 

The *Sahgal Shathhs of Jullundur City are not an 
agricultural tribe, and thore is no presumption what- 
ever that they follow general custom. The mere 
fact that they do not follow Muhammadan Law in 
matters of inheritance is no proof that they follow 
the genoral agricultural custom in matters of aliena- 
tion. 

The real test of an oral gift isthe giving of pos- 
Session. ` 

Mutation effected after the death of the donor does 
not negative possession, where the donor and donee, 
being husband and wife, were on good terms. The 
placing of rents ‘and profits at the disposal of the 
wifo is sufficient to prove delivery of possession. 

A document which clearly professes to be merely 
a memorandum (yad dasht) of a gift which has 
already been completed does not require registration. 

Second appeal from the, decree of the 
Divisional Jndge, Jullundur Division, dated 
the 8th May J911, affirming that of the 
District Judge, Jullundur, dated the 23rd 
December 1910; dismissing plaintiffs claim. 

Messrs. Beechey and Badr-ud-Din Kuresht, 
for the Appellant. 

The Hon'ble Mr. Muhammad Shaf, K. B., 
and Mr, Ahsanui Hag, for Musammat Budhan, 
Mr. Fazal-¢-Huszin, for Anjuman-i-Hamayat 
Islam, fer the Respondents. 

JUDGMENT.—Tho geneological tree is 
given on page 4of the paper. book. Musammo, 
Budban, widow of Ahmad Shah, having give, 
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a house to the Anjuman-i-Hamayai-i-Islam, 
the plaintiffs, collaterals of Abmad Shah, 
gue for a declaration that the gift shall not 
affect their reversionary rights. The lower 
Courts having dismissed’ the suit plaintiffs 
have lodged this further appeal. The defence 
is that Ahmad Shah gifted all his immoveable 
property to his wife, partly in payment of 
dower and partly as a free gift, that the house 
"in question was included in the gift, that 
Musammat Budhan became fall owner under 
the giftand can deal with the gifted property 
as she likes. 


The. plaintiffs deny that any such gift was 
made; they also plead that the donee was not 
put in possession and so the gift was incom- 
plete; they plead further that Ahmad Shah 
was incompetent to make such a gift, and 
that the gift, if made, does not include the 
house in question. 

Other pleas concern the question whether 
the property is ancestral or not, bnt unless 
we hold that Ahmad Shah could not gift 
ancestral property to his wife, it will be 
unnecessary to go into the question of the 
house being aucestral. 

The first question we will consider is 
whether the parties are governed by ordinary 
agricultural custom as regards alienation, ` 


The parties are Sahgal Khaíris converts 
from Hinduism, living in Jullandar City. 
Originally ib appears, the family came from 
two villages Tallan and Damodarpur, situated 
some nine or ten miles from Jullundur, buthow 
long ago they migrated is quite unkno xn; all 
that can-be said is that it must have baen a 
very long time ago, and there is no presump- 
tion. whatever that they are to-day governed 
by the same customs as the inhabitants of 
these two villages. They have long been 
living ina town,and have changed their 
raligion; further, ib is impossible to say what 
customs prevailed in the two villages at the 
time when this family migrated. That the 
Jullundur Sahgals d» not follow Muhammadan 
Law iu all respects may well be true, e.g., it 
is said that daughters do not inherit, bat 
they are not anu agricultural tribe, they reside 
in & town, they appear to be dependent 
mainly on service and not on agrienlture for 
their livelihood, and so there is no presump- 
tion wbateverin favour of general custom, 
and the mere factthat they do not follow 
Muhammadan Law in matters of inheritance 
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is no proof that they follow the general 
agricultural custom whereby 4 proprietor 
cannot alienate ancestral land except for 
necessity. So thè onus lies on the plaintiffs 


of proving that Ahmad Shah could not deal 


with the property ab his will. 

The plaintiffs rely on the five eases of 
which details are given on pages 10 and 11 
of the paper-book. Of these, case No, 2 
relates to Rallan Sheikhs of Dasuya, No. 3 
to Bahl Sheckhs of Chaurasia, Hoshiarpur 
district,and No 5 to Sahgals of Damodarpur; 
we fail to see how these cases can affect the 
question of what custom is followed by SaAgal 
Shei*hs of Jullundur city. Moreover, cases 
Nos. I and 2 were settled by compromise, case 
No. 3 related to wagf property, and case 
No. 4 was merely a case of a daughter's 
claiming succession, These cases, in our 
opinion, do not help the plaintiffs in the least 
and we must hold that plaintiffs have failed 
to prove that in matters of alienation they are 
governed by custom. [tis unnecessary, there- 
fore, to examine the instances produced by 
the defendants. 

The next question is whether Ahraad Shah 
gifted the property to Musammat Badhan aud 
whether the gift was completed by giving 
possession, Here Counsel for plaintiffs-ap- 


“pellants lays stress on the fact that the date 


of the alleged gift is not proved and that the 
land was not mutated in favour of Musammat 
Budhan till after her husband’s death. But 
there is a good deal of oral evidence of wit- 
nesses of good social position in favour of 
the gift. There is also the document, 
Exhibit D. 3, in which Ahmad Shah dis- 
tinctly records the fact of an oral gift hav- 
Jing been made. Ibis urged that this docu- 
ment is inadmissible for want of registra- 
tion. It does not, however, profess to be a 
deed of gift; it clearly professes to be merely 
& memorandum (yad dasht) of a gift which 


‘has already been completed, and, therefore, 


it-does not require registration. If, as a 
matter of fact, we found that there had been 
no previous gift, still we could not hold this 
document to be a deed of gift, we could only 
say that it contained incorrect statements of 
a gift having been made in the past If 
Ahmad Shah had not really made a gift 
it would have been quite easy for him to 
write a registered deed of gift, creven to 
write a Will. That Musammat Budhan is 
unable to state any precise date as the date 
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of the gift is by no means surprising, for it 
was an oral one made by a husband in favour 
of his wife, and very probably the husband 
told his wife more than once that he had 
gifted the property to her. The real test 
of such a gift would be the giving of posses- 
sion. Asto possession there is evidence as 
to Ahmad Shah having placed the rents and 
profits at his wife’s disposal, and this would 
be sufficient. The donor and donee were 
living together, and immoveabla property 
cannot be handed over in the same way as 
a back, It is true that the donee might have 
oblained mutation as regards the land, but 
the husband and wife were on good terms 
and so apparently neither of them troubled 
about mutation of names. As regards the 
house which is the subject of the present suit 
we learn that it was unocenpied except when 
let to tenants. That the husband should 
still take a share in the management of the 
property is only natural. We hold that the 
gift was duly made and completed by delivery 
of possession. 


We note that no argaments have been ad- 
dressed to us with regard to the fourth ad- 
ditional ground of appeal, which is that 
the deed in question (č. e., apparently the 
document Exhibit D. 3) is not proved to be 
in the handwriting of Ahmad Shah. 

Asto the argument that the house is not 
incladed in the gift, Counsel refers us to the 
document Exhibit D-3. It is admitted that 
the house in question is the kareli regarding 
which Ahmad Shah states that he built the 
northern pakka dalan. It is true that this 
house is not specifically mentioned amongst 
the houses and land mentioned in the earlier 
part of the deed, but the spesificstion of 
houses and landa gifted does not profess to 
be complete, for in the description of the 
house property in Jullundur city we find 
mentioned first a house in Mohalla Rasta, then 
a haveli in Mohalla Pir Bodla, and then the 
word: waghaira (et cetra). If the house in 
question was not included in the gift there 
was absolutely no need for the executant of 
thia document to state that he had built 
the northern dalan. Where any restrictions 
are placed on the wife's powers they are 
clearly mentioned in the doeument, and had 
the house in question been excluded from the 
gift, surely this would bave been stated 
clearly. 
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As to the gift being an ont and ont 
one, aud conferring full ownership, on Musam- 
mat Budhan and vot merely the ordinary 
widow's life-interest, we agree with “the 
learned Divisional Judgà. Musammnat Budhan 
could, therefore, gift the house to any one 
she likad. 

The appeal fails and is dismissed with 
costs. 

Appeal dismissed. 





CALOUTTA HIGH COURT. 
Letters Patent Appear No. 129 or 1911. 
Juns 25, 1913. 

Present: — Sir Lwwrence Jenkins, KT., Chief 
Justice, and Justice Sir Ashutosh 
Mookerjee, Kr. 
JOGESWAR GORAIN—Prarntive — 

APPELLANT 
versus 
AKHOY GHOSE AND OTHERS-—DeFENDANTS 
— RESPONDENTS. 

Huidence—Admission—Having interest when making 
admission —Evidence Act (I of 1872), s. 18—Kabuliat 
—— Evidence of title. 

In order that an admission may be relevant it is 
necessary to show that the person who made it had 
an interest ab the time of making it within the mean- 
ing of section 18 of the Evidence Aot. 

A Kabuliat may be admissible as evidence of title 
as being an act of ownership. 

Doe de Earl of Egremont v, Pulman, (1842) 3 Q. B. 
622; 6 Jur. 1122, 11 L. J. Q. B, 319; 114 Eng. Rep. 
645; 61 R. R. 335, relied upon. 

But though an admission may be admissible, its 
cogency would depend upon whether it could be treat- 
ed as evidence nob only for that reason but also 
because it was an admission. 

Appeal, under section 15 of the Letters 
Patent, from the following judgment of Mr. 
Jastics Coxe, dated May 23rd, 1911, in Second 
Appeal No. 1250 of 1910, against the decree 
of the 3ub-Judge of Bankura, dated January 
5th, 1910, reversing thatof the Munsif of 
Bankora, dated August 3lat, 1908. 

Coxe, J.— This was a suit for recovery of 
a certain tank. 

The lower Appellate Court has given the 
plaintiff a decree; and the defendants appeal 
to this Court. 

On behalf of the appellants it has been 
argued that the learned Subordinate Judge 
was wrong in differing from the Maunsif's 
opinion with respect to the character of the 
document marked Exhibit 1; the learned 
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Munsif thought that that document was 
forged; and the learned Subordinate Judze 
dissented from this view. It seems to me 
that thisis & point which cannot arise io 
second appeal. 

The principaland the only other point 
taken on behalf of the appellant is that the 
learned Subordinate Judge was wrong in 
relying upon a certain map. This map was 
prepared, apparently, by the Ameen in a 
former case between the plaintiff and the 
father of the defendant No. 2. It was not, 
however, exhibited in that case, being 
returned to the Ameen for soms breach of 
rule. It appears to me that the learned 
Subordinate Judge was wrong in admitting 
this document in evidenca. The Ameen who 
prepared the map was not examined and it 
ia not found that he is dead or that he cannot 
be examined, Possibly, if he be dead, the 


document might be admissible as containing: 


statements made by him in the discharge 
of professional duty. But, in the absence of 
any evidence that the Ameen cannot be exa- 
mined, the document ought not to have been 
admitted. As it stands, the view of the 
learned Subordinate Judge, that it is evidence 
under sections ll and 13 of the Evidence 
Act, cannot be sustained. 


It has been argued on behalf of the respond- 
ent that ibis too late for the appellants to 
object to this evidence, 
no objection when this map was sent to the 
Ameen to be tested in the preaent case. But 
I donot think that a peram need object to 
the admission of evidence, until that evidence 
is about tobe tendered against him and 
marked as au exhibit. Untilthe map had 
been tested by the Ameenin the present 
case, the defendants possibly could form n» 
idea as to whether it would be worth their 
while to object toit. All that the Amsen 
had to do was to ascertain what the docu- 
ment showed. It was not in any way his 
duty to decide whether it was binding on the 
defendants or admissible in evidene>. - 


Secondly, itis argued on behalf of the 
respondent thatthe other findings of the 
learned Subordinate Judge are sufficient to 
dispose of the, case, The learned Subordinate 
Judge refers toa kabulzat, marked Exhibit 
4, which shows that 
boundary of the defendants’ cha’ is the 
plaintiff's tank, in his khas possession; and 
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be remarks as follows: “The lower Court 
admits that if this document be genuine, then 
there is no doubt abont the correctness of 
the plaintiff’s claim.” He then proceeds to 
deal with the view of the Munsif that the 
document was not genuine, and expresses 
his dissent from it; and he concludes by 
saying: “Therefore the kabuliaé is clear 
evidence of the plaintiff’s title to the disputed 
tank.” He does not, however, go so far as 
to say that he is prepared, on this evidence, 
to give the plaintiff a decree; and it is impos- 
sible for me to say whether the view of the 
learned Subordinate Judge is based exclu- 
sively on this kabuliat, or partly on this 
kabuliat and partly on the map; that he 
attached importance to the map is evident. 
He says: “This map clearly shows that the 
disputed tank is within chak Lodihi.” 

It appears to me, therefore, that the 
decision of the learned Subordinate Judge 
must be set aside, and thai the case must go 
back to him for re-hearing, after excluding | 
from consideration the map to which I have 
referred. 

The costs will abide the result. 

The plaintiff appealed against this decision 
under section 15 of the Letters Patent. 

Babu Bepin Behari Ghose, Junior, for the 
Appellant. 

Mr. Z. R. Zahed, Babu Biraj Mohan 
Mojumdar and Kshetier Mohan Sen, for the 
Respondents. 


JUDGMENT.—This is a suit for recovery 
of possession of a tank. The first Court 
decided against the plaintiff. The lower 
Appellate Court desided in his favour. Mr. 
Justice Coxe on appeal has set aside the 
decres of the lower Appellate Court and 
remanded the ‘case for re-hearing with the 
direction thag a certain map called the 
Ámeen's map is to be excluded from con- 
sideration. 


. The appellant has preferred this Letters 
Patent Appeal under clause 15 and first 
maintained that the map had been prepared 
under such circumstances in the former 
suit that it was properly admitted against the 
respondent and that the respondent on further 
examination said that it was not so and that 
as agains§ him this map should not be so 
employed, Then it was argued that the Court 
Lad come to a finding of fact conclusive 
in the plaintiff's favour apart from the map. 
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If that had been made out, that would 
have been a good answer to Mr. Justice 
Coxe’s judgment. The difficulty in accapt- 
ing tbat view is that although it appears 
that there has been a decision in the 
plaintiff's favour on materials apart from 
the map, one item of these materials consists 
of & piece of evidence which, it is urged before 
us on behalfof the defendant, was not relevant 
under the Evidence Act. It may be, as 
the learned Vakil for the appellant contends, 
that this point was not taken before Mr. 
Justice Coxe, but I think in the circumstances 
and before reversing the judgment of Mr, 
Justice Coxe we must have regard to 
that objection. This item of evidence is a 
kabuliat. It looks as though the lower 
Appellate Court had treated it as an 
admission under section 18 of the Evidence 
Act, regard being had to the great im- 
portance to be attributed to it. If that 
was an admission, binding on the defend- 
ant, the importance so attributed would 
have been fully justified. Ifthat was not 
an admission then so much cannot be 
said in its favour. In order to be 
a relevant admission it is necassary to 
show that the person who made the 
statements, (inasmuch as he is not a party 
to the present proceeding, and it is only 
those who are alleged to have derived 
interest from him that are parties) had 
an interest at the time when he made 
the statement, This has not been shown 
and it is not merely that this has not 
been shown but there is some donubs 
whether this eau be shown. At the same 
time we are nob prepared to 'say that 
the document may not have been admissible 
as evidence of title as being an act of owror- 
ship within the meaning of Doe de Hurl of 
Egremont v. Pulman(1)reference to which has 
been made under Article 5 in Stephen's Digest 
of Law of Evidence. But though it may he 
admissible, its cogency would obviously 
depend upon whether it could be treated 
as evidence not only for that reason bat 


also because ib was an admission. This 
dces not seem to have been present ia 
the mind of the learned  Jadge of the 


lower Appellate Court: and, in the circum- 
stances, we think that it-would be safer to 
uphold the judgment of Mr. Justice Coxe 


with the variation that when the case 
(1) (1842) 3 Q. B. 622; 6 Jur. 112% 11 L.J. Q. B. 
319; 114 Eng. Rep. 645; 61 R, R. 335, 


INDIAN OASES. 


[1514 


goes back, the plaintiff should have an 
opportunity of regularising the use of the 
Ameen’s map in evidence in this case by 
showing sach circumstances, as make it 
admissible against all; and he should 
farther have an opportunity of showing, if 
16 be possible, that at the time when 
Ann Midhu .made the statement in the 
kabuliat, on which reliance is placed, he had 
aninterest within the meaning of section 18 of 
the Evidence Act. 

With this qualification, wa confiem the 
judgment of Mr. Justice Coxe. 

The eosts of this appeal will also abide 
the result. 

Appeal dismiss:d. 


PUNJAB CHIEF COURT. 
Finev Civis Appeat No. 852 ov 1912. 
January 9, 1914. 
Present: ~Mr. Justice Shah Din and 
Mr. Justice Beadon. 
AMAR NATH. AND ANOTHER—DEVFENDANTS — 
APPELLANTS 
*ergus 

GURDAS MAL AND ANOTHER PLAINTIFF3— 


AND O0THERS— DEFENDANTS — RESPONDENTS. 

Plaint —Pleadings —Isswes —Joint Hindu family— 
Trading family partnership —Each may  e»sist inde- 
pendent a. 

Where tho defendants were sued, not as the sur- 
viving members ofa joint Hindu family, which had 
been carrying on a fanily business, but simply as the 
proprietors of a trading firm known as N M and 
J M on whose behalf G, defendant No. 2, ia his 
capacity of agent of the firm drew the hundis sued 
upon in favour of the firm, of R D and G M and 
where in the subsequent pleadings in the issues 
framed by the District Judge, there was no mention 
of the aefendants coastituting a joiut Hindu family: 

Held, that the plaintiffa should not have been al. 
lowed to :dduce any proof in support of the oxistenco 
of the alleged joint family and the District Judge 
should have only decided the point whether the 
defendants were the proprietors of the trading 
partnership known as N Jf and J M, when the 
hundis in question were drawn, and whether they 
were lisble upon these Aun lis as such proprietors at 
the time when tho present suib was brought. 


Held, further, that the question whether at tho 
time of tho exec ition of the Rundix. G was compe- 
tent ta d aw them ou behalf of tho firm and also 
whether .* in fact draw them ia the name of the firm 
aud as its agant in ba: ordinary eourse of business, 
should have been decided without reference to- the 
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alleged fact of the defendants being members of a 
joint Hindu family. 

First appeal from the decree of the District 
Judge, Ferozpore, dated -30sh “April 1912, 
decreeing plaintiffs’ claim with costs. 

Mr. Peran Petmun, for the Appellants. 

Rai Bahadur Pandit Sheo Narain and Mr. 
Brij Lal, for Gurdas Mal and Radha Kishen 
Respondents. 

JUDGMENT.—The following  pedigree- 


table explains the. relationship of tbe 
parties :— 
NAGAR MAL 
" Ram Dhan Joti Mal, 
Das, 





[: ) 
Gurdas Mal Radha Kishan 


(plaintiff (plaintiff 
No. 1j. No. 2). 
po EDU 





| 


f | | ) 
Achru Mal Girdhari Amar Nath Gokal Mola Ram 


(defendant Lal (defendant Chand (defendans 
No. 1). (defendant No. 3). (defend. No. 5). 
No. 2). anb 

No. 4). 


The two brothers, Ram Dhan Dass and Joti 
Mal, separately carried on business in the 
city of Ferozpore under the name and 
style of Ram Dhan Dass-Gardas Mal and 
of Nagar Mal-Joti Mal respectively, and the 
two firms had dealings with each other 
until the last mentioned firm closed its 
business on the 28th April 1906. On 
Baisakh Sudi 13th Sambat 1962, which 
corresponds to the 17th May 1905, Girdhari 
Lal, son of Joti Mal, executed four hundis 
for an aggregate amount of Rs. 7,000 in 
favour of Ram Dhan Dass-Gardas Mal, two 
of the hundis being payable on the 8th 
March andthe remaining two on the 9th 
March 1906. All the four, hundis were sold 
on maturity by Ram Dhan Dass to his 
sons, Gurdas Mal and Radha Kishen; none 
of the hundis was paid on the due date; 
and Joti Mal having meanwhile died, two 
Separate suits were instituted by Gurdas 
Mal and Radha Kishen against all the five 
sons of Joti Mal to recover the amounts due 
on the kundis in question. One suit was 
brought in June 1911 to recover Rs, 5,965 
principal and interest, due on three hundds 
drawn for an aggregate amount of Rs, 4,500 
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and the other suit was instituted in October 
1911 to recover Rs. 3,337-8-0 principal 
and interest, due on one kundz for Rs. 2,500. 
Both the suits were dismissed in default of 
prosecution in January 1912; but they were 
both restored to the record and were re- 
numbered as Nos. 43 and 44 respectively. 
Eventually the District Judge decreed both 
the claims in full, and in both the suits 
appeals were filed. by Lala Amar Nath and 
Lala Gokal Chand, defendants Nos. 3 and 4, 
the appeal in Original Suit No, 43 of 1912 
being filed in this Court, and the appeal in 
suit No. 44 of 1912 being preferred to the 
Divisional Court, Ferozpore. _By order of 
this Court, dated the l5th of November 
1912, the appeal in the Divisional Court 
was transferred to the pending file of this 
Court; and both the appeals, No. 852 of 
1912 and No. 16 of 1913, have been argued 
together before us and. they can both be 
conveniently disposed of by one judgment. 

Before the appeals were heard on the 
merits, Pandit Sheo Narain, who appeared 
for the respondents, stated that there was 
not sufficient material on the record for a 
proper decision of the appeals, and he prayed 
that both the suits may be sent back to the 
lower Court for re-trial Mr. B. Bevan 
Petman, who appeared for the appellants, 
took strong exception to this course being 
adopted, urging that the appeals should be 
heard and disposed of without further 
opportunity being given to either of the 
parties to supply the deficiencies, if any, 
which existed in the evidence on the record; 
and we ruled that Mr. Petman’s objection was 
sound and that no sufficient reasons were 
shown for ordering the re-trial of the two 
suits. 

On the merits we heard lengthy argu- 
ments on both sides, buf in the view that 
we take of the two cases ibis unnecessary 
for us to consider and dispose of the various 
questions of law and fact which were dis- 
cussed inthe course of the argument, and 
our judgment will, therefore, be a brief one. 
The pleadings of the parties are summarised 
with fair accuracy in the judgment of the 
District Judge, and itis only necessary to 
set forth here the issues which were framed 
by the District Judge upon those pleadings. 
The issues were as follows:— 

(1) In what capacity did Girdhari Lal 
execute the hundzs in suit? 
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(2) And was he authorised or com- 
petent at the time to execute the same? 

Was no consideration paid for them? 

(3) Was interest at aunas 8 per cent. per 
mensem agreed to be paid on them? 

(4) Are not defendants Nos. 3, 4and 5 
personally, or their properties, liable for the 
elaim? 

(5) Had plaintiff's father given up his 
right and claim in the hundis in favour of 
the defendants? 

(6) Have the huxdzs TM paid off by in- 
come of any factory as alleged? 

(7) Are plaintiffs entitled to interest by 
way of damages? 

(8) Should future interes: be allowed? 

(9) Isthe suit barred by limitation? 

(10) Is the snit benami? and, if so, what is 
the effect of this? : 

The controversy between the parties centred 
chiefly round issues Nos. 1 2 and 4, and 
in regard to those issues the District Judge 
recorded the following finding: —" As regards 
issues Nos. 1 and 2, I find that Girdhari Lal 
was competent to draw the undis on bohalf 
of his firm and that he drew them in 
the usual course of business for the sam due 
by the firm." 


“ As regards issue No, 4, there can be no doubt 
as to the joint or several and personal 
liability of the defendants forthe debts of 
their firm or family. Achhru Mal, defend- 
ant, deposes:— In the life-time of Joti Mal 
he and all his sons constituted a joint 
family. In his life-time he and his sons 
were the proprietors of the firm of Nagar 
Mal-Joti Mal.’ Now, the debt was due by 
the fium avd the hundis were drawn in the 
life-time of Joti Mal. How can tha pro- 
prietors of the firm avoid the oe to 
pay its debt.. » 
: The fnot on LB Ea deed 
in FO case should turn is that the debt 
in question was contracted in due course 
of business by the firm of which the five 
defendants are surviving proprietors, that the 
hundis relate to that debt, and that the de- 
fendants are not only responsible as the 
surviving members of a joint Hindu family, 
but also as partners of the firm under 
sections 239 and 251 of the Contract Act.” 


The first question which we have to de- 
cide in this case is whether or not the 
District Judge was right in holding that the 
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defendants and their father constituted a 
joint Hindu family, and that as the surviv- 
ing members of such joint family the defend- 
ants were liable to pay the amounts of the 
hundis in suit, which hundzs are alleged to 
have been drawn by the managing member 
of the family partnership in. the ordinary 
course of business. Now, a raference to the 
plaints in the two suits will show that the 
plaintiffs sued the defendants, not as the 
surviviog members of a joint Hindu family 
which had been carrying on a family business 
but simply as the proprietors of a trading firm 
known as Nagar Mal-Joti Mal on whose 
behalf Girdhari Lal, defendant No. 2, in his 
capacity of agent of the firm drew the hundis 
sued upon in favour of the firm of Ram: 
Dhan Dass-Gurdas Mal. Ino the subsequent 
pleadings of the parties there was no 
reference whatever tothe defendants and 
their father constituting a joint Hindu 
family; and it is noteworthy that in the 
issues as framed by the District Judge there 
is no mention of the existence ofa joint 
Hindu ‘family in the life-time or after the 
death of Joti Mal. The alleged fact of the 
defendants and their father constituting a 
joint Hindu family was mentioned for the 
first time in the statement of Achhra Mal, 
defendant No. 1, when he was examined 
asa witness for the plaintiffs on the 20th 
April 1912; and it is on the strength of 
that statement alone that the District Judge 
has held that Joti Mal and his sons formed 
a joint Hindu family, and that they were 
the proprietors of the firm of Nagar Mal- 
Joti Mal. In our opinion the plaintiffs 
should not have been allowed to adduce any 
proof in support of an alleged fact which 
was neither mentioned in the plaint nor 
made the basis of claim; and in connection 
with this part of the case, the one and only 
point which, in view of the pleadings of the 
parties, the District Judge had to decide, 
and should have decided, was whether the 
defendants were the proprietors of the trading 
partnership known as Nagar Mal-Joti Mal 
when the hundis in question were drawn, . 
and whether they were liable upon those 
hundis as such proprietors at the time 
when the present suits were brought. The 
further question whether at the time of 


the execution of the hundzs Girdhari Lal 


draw tho Aauniis on 
firm, and also whether 


was competent to 
behalf of the 
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he, in fact, drew them in the name the factory. Girdhari Lal has not been 


of the firm and as its agent in the ordinary 
course of business had to be decided without 
reference to the alleged fact of the defend- 
ants being members of a joint Hindu 
family. The District Judge has not ap- 
proached the case from a correct standpoint; 
and his judgment is vitiated by the assump- 
tions that Joti Mal and his sons had formed 
a joint Hindu family, that the joint family 
carried on an ancestral business and that 
the hundis sued upon were executed by 
Girdhari Lal in his capacity of agent of the 
family in the ordinary course of business to 
pay off a debt due by the family to the firm 
of Ram Dhan Dass-Gurdas Mal. 

In our opinion the natare of the pleadings 
in these cases necessarily precludes any re- 
ference to the fact, if it be a fast, that 
Joti Msl and his five sons constituted a 
joint Hindu family; and further the evidence 
of Achhru Mal, defendant No. 1, which we 
have very carefully considered, is insufficient 


to prove that the business which was carried - 
on by the firm of Nagar Mal.Joti Mal was. 


an ancestral trading partnership in which 


the present appellants, Lala Amar Nath and. 


Lala Gokal Chand, were partners along with 
their father and their brothers. The name 
of the firm Nagar Mal-Joti Mal on which 
some stress was laid by the respondents’ 
Advocate is inconclusive on this point, and 
there is not sufficient material on the record 
to show that all the members of the family, 
who admittedly were not joint in food, 
residence or worship, were necessarily direcily 
interested in the so-called family business 
to the extent of being legally liable upon the 
hundis drawr by one of their brothers, 
Girdhari Lal. Apart from this, the fact 
-which, in our opinion, greatly weakens the 
plaintiffs’ case is that the hund7zs in question 
. were drawn by Girdhari Lal simply in his 
own name and not, as is now alleged, in his 
alleged ‘capacity of managing partner or 
agent of the firm of Nagar Mal-Joti Mal. 
Achbru Mal, when examined as a, witness for 
the plaintiffs, stated that “Girdbari Lal used 
to borrow for a factory in his own name, 
and that he claims the factory as his own 
property; and from this statement it is 
clear that, whether the | factory belonged 
exclusively to Girdhari Lal or not, the 
latter used to borrow money on his own 
responsibility for carrying on the business of 


^" 
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examined as a witness in the case, and we 
have, therefore, no satisfastory explanation 
of the circumstances under which the rundis 
in question were drawn by him. The pos- 
sibility of his having drawn these Aundis 
for his own benefit and on his own personal 
liability is not excluded; and the alleged 
fact that at the time when the four hundis 
were drawn Rs. 7,000 was the amount of the 
debt due by the firm of Nagar Mal-Joti Mal 
to the firm of Ram Dhan Dass-Gurdas Mal is 
not satisfactorily established by the evidence 
of Achhro Mal who is the sole witness 
produced by .the plaintiffs on this point. 
We have been unable to extract from Achhru 


-Mal’s statement anything approaching 
an accurate statement of accounts between 
the two firms as they stood on 


Baisakh udt 13th, Sambat 1962, and the 
District Judge is not right in holding that 
on that date Rs. 7,000 was due by the 
defendants’ firm to that of the plaintiffs’ 
father. 

Our conclusion, therefore, is that the 
evidence on the record is insufficient to prove 
that at the time when the hundzs in question 
were drawn by Girdhari Lal the appellants 
before us were (apart from their capacity of 


.members of an alleged joint Hindu family) 


partners of the trading firm known as: 
Nagar Mal-Joti Mal, or that Girdhari Lal 
drew the Aundis, not on his own behalf and 
on his personal liability, but as agent and 
on behalf of the said firm of Nagar Mal- 
Joti Mal. The appellants are not, therefore, 
liable on the Aundis in question, and the 
plaintiffs’ suits as against them must, there- 
We accordingly accept both the 
Appeals Nos. 852 of 1912 and 16 of 1913, 
and setting aside the decrees of the Dis. 
trict Judge in both the suits in so far as 
they affect the appellants, dismiss them 
with costs throughout as regards the said 
appellants. 
Appeals accepted. 
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CALCUTTA -HIGH COURT. 
Civic Rung No. 1362 or 1913, 
February 5, 1914. 

Present; —Justice Sir Harry Stephen, K*., 
and Mr. Justice Mullick. 
MAHATHA HARSANKAR SAHAI AND 
OTH BRS — DEPENDANTS—~ PETITIONERS 
VETSUS 
BANDHU SAHU AND OTHERS— PGAINTIPES 
OPPOSITE PARTY. 

Contract Act (IX of 1872), ss. 00, 70—Rent decree 
against tenant for certain mouza—Subsequent purchase 
of mouza by plaintiff — Payment o1 decretal amount by 
plaintiff — Liability of tenant for such amount, ` 

A landlord obtained a rent decree in respoct of a 
certain mouza. After the decree the mouza was 
bought by the plaintiff who paid the decretal amount 
in satisfaction of the landlord's claim when he adver- 
tised the mouza for sale in execution of his decree. 
The plaintiff brought a suit against the tenant for 
the amount so paid: 

Held, that the plaintiff was entitled to recover 
under section 70 of the Contract Act, though not 
under section 69, 

Suchand Ghosal v. Balaram Mardana (Mohendra Gho- 
shal v. Bhuban Mardana), 6 Ind. Cas. 810; 88 O. 1; 14 
C, W. N. 945; 12 C. L. J. 566, referred to. 

Rule against the order of the Small Cause 
Court Judge of Chatra, daded August 22nd, 


1913. 
Babu Susil Madhab Mullick, for the Peti- 


¢ioners. 


Babu Jamini 
Respondents. 


JUDGMENT .—The facts ofthe case are 
simple and undisputed. A landlord obtained 
a decree against his tenant for three years’ 
rent in respect of a mouza. After the decree 
the mouga was bought by the present 
plaintiff, who paid the decretal amount ia 
satisfaction of the landlord’s claim when he 
advertised the mouga for salein execution 
of his decree. The plaintiff sned the tenant 
for the amounb so paid, and the Small Cause 
Court decreed the suit in his favour, holding 
that he was interested inthe payment of 
money which the defendant was bouud by 
law to pay, and was, therefore, entitled to be 
reimbursed by the tenant under section 69 
of the Contract Act. A Rale has been granted 
calling on the plaintiff to show cause why 
the judgment should not be set aside on the 
ground that as the plaintiff was bound to 
pay the arrears of rent he was pot entitled 
to succeed under the section in question. It 
is argued that the case is covered by the 


Mohan Mukherjee, for the 
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decision of Manindra Ohandra Nandy v. 
Jamahir Kumari (1) whicb,as we understand, 
lays down that a person who is “under 
a legal liability", to pay the money in 
question is nob "a person who is interested 
in the payment" of the money.under section 
69. Itis contended that the plaintiff was 
not under a legal liability to pay the money 
he actually paid, becanse it could not be 
recovered from him as on a money: decree: 
but his property would have been sold by 
process of ‘law if he did not pay it, and it 
would seem he was under legal liability to 
pay it. The present case comes under the 
decision in question. It may be that the 
correctness of that decision is open to doubt 
but we need not consider that point, because 
in the present ease section 70 is applicable 
if section 69 is not,as may be seen by a 
reference to Suchand  Ghosal v. Balaram 
Mardana (Mohendra Ghoshal v. Bhuban Mar- 
dana) (2). The findings in that case are more 
definite than those we have to deal with, as is 
to be cxpected from the nature of the case, but 
applying the tests mentioned by the Chief 


‘Justice, and bearing in mind the caution 


given to Courts dealing with issues of fast, we 
have no doubt as to the conclusion we should 
arriveat. Wehold,therefore, that the decision 
before us can be supported by section 70 of the 
Contract Act though it eannot be supported by 
section 69. It is not necessary, therefore, 
that we should interfere, and the Rule is 
dismissed with costs. 


Rule discharged: 


(1) 33 O. 643; 9 C. W. N. 670. 
(2) G Ind. Cas. 810; 38 0. 1; 14 C. W. N. 945; 12 C, 
L. J. 900. 
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CALCUTTA HIGH COURT. 
CRIMINAL Reviston No. 747 ov 1913. 
July 7, 1913. 

Present: —Mr. Justice Imam and 

Mr, Justice Chapman. 
Agha Syed JALALUDDIN-AL- 
HOSSAINI, Mor»-Ur-Isbpau— Pgr.TIONER 
verSus 


EMPEROR—Opposite Panty. 
Press Act (I of 1910), s. 8, order under—High Court's 
power of wvevision —Decla: ved proprietor of Press and 
Printer and Publisher of weekly Persian Joujnal issuing 


daily editions of Journal in Bengalee and Urdu — Order 


to furnish security—Section not mentioned. 

An order passed under section 8 of the Press Act 
of 1910, is not open to revision by the High Court. 

The petitioner was the declared proprietor of a 
Press and the declared Printer and Publisher of a 
Weekly Persian Journal. He had been issuing what 
were described as daily supplementary editions of the 
Persian Journal in Bengalee and Urdu, and for such 
productions from his Press as well as for any English 
edition, that may hereafter be issued, he was ordered 
by the Magistrate to furnish security: 

Held, that the order of the Magistrate could be 
passed under section 8 of the Press Act of 1910 only, 
though the Magistrate had not in express terms 
stated the section or the Act under which the order 
was made, and that, therefore, the order could not be 
revised by the High Court. 


Mr. Sarwardhy, Counsel, and Moulvi A. 
K. Fuel-ul- Huq, Vakil, for the Petitioner. 

Messrs. Kenrick, Advocate-General, and 
Bagram, for the Crown. 


JUDGMENT.—This Rule was issued on 


‘the Chief Presidency Magistrate of Calcutta 


to show cause why the order demanding 
security from the petitioner under the Press 
Act (1910) should not be set aside on the 
ground that the petitioner haviog already 
been registered as proprietorof the "Hablul 
Matin Press," under the Press Act cannot be 
legally directed to furnish security for issuing 
periodieals from the said press. 


The petitioner is the declared proprietor of 
the press and the declared Printer and 
Publisher of a Weekly Persian Journal, that 
is issued under the name "Hablul Mativo." 
Since the Italo—Turkish War and the 
Balkan War, the petitioner hes been issuing 
what aro Depcribed as daily supplementary 
editions of the Persian Journal in Bengalee and 
Urdu and for such productions from his press 


as well as for any English edition that may ^ 


hereafter be issued, he has been ordered by 
the Chief Presidency Magistrate to furnish 


~ 
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security inthe sum of Rs. 1,500. Against 
that order the petitioner moved this Court and 
obtained this Rule. On further er- 
Amining the law on the subject, we 
find that the order complained of could 
have ‘been passed under section 8 of the 
Indian Press Act (Act I of 1910) only, and 
the lec:ned Advocate-General, who appears 
for tho Crown, urges that it was so, though 
the Chief Presidency Magistrate has not in 
express terms stated the section or the Act 
under which the order was made. In our 
view of the law an order passed under section 
8 of Act Iof 1910, is not revisable by this 
Court. This Rule, therefore, must be dis. 
charged for that reason. 
Ruie discharged. 


MADRAS HIGH COURT. 
CRIMINAL Revision Case No. 588 or 1913 


Criminal Revision Petition No. 478 or 1913. 


September 10, 1913, 
Present: —Mr. Justice Sadasiva Aiyar. 
MEYYARU AMMAL AND OTHENS— 


(COUNTER- PETITIONERS) — PETITIONERS, 

Criminal Procedure Code (Act V of 1898), s. 144 — 
Order prohibiting melvaramdar from exercising his 
rights— Jurisdiction. 

An order prohibiting a melvaramdar from exer- 
cising certain acts as melvaramdar is valid 
under section 144,- Criminal Procedure Code. 
If such an order inpludes certain rights properly 
belonging to the tenants, it would not be operative to 
prevent “the tenants from exercising acts properly 
belonging to them, unless the order is specific and 
definite, and is addressed to them. 

The words “any person to abstain from certain acts" 
in secbion 144 (1) are construed liberally in Madras, 
so as to enlarge a Magistrate’s jurisdiction. 

Ramanathan Chetty v. Murugappa Chetty, 24 M. 45; 
Queen-Empress v. Abdulla Sahib, 24 M. 262, 2 Weir 
611, followed. 


Petition under sections 435 and 439 of 
the Code of Criminal Procedure, 1298, 
praying the High Court to revise the pro- 
ceedings, dated 1¥th July 1913 of the 2ad 
Class Magistrate of Tirupatur. 

Mr. K. N. Aiya Ayer, for the Petitioners. 

ORDER.—Though there may be certain 
Caleulia decisions confining rather strictly 
the powers of Magistrates in respech cf 
orders directing under section 144, clause (1), 
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of the Criminal Procedure Code “any 
person to abstain from a certain act” the 
Madras cases {see Ramanidkan Ohetiy v. 
Murugappa Ohetty (1) and Queen-Hmpress 
v. Abdulla Shaib (2)] have not taken such a 
restricted view of the section. 

In the present case, the Magistrate has 
merely restrained the 2nd party (petitioners 
before me) from trying to exercise any acts 
as melvaramdar or to assist the first petitioner 
to exercise such right. 

I do not think this order would exceed 
his powers under section 144 of the Criminal 
Procedure Code. In his attempt to define 
those melvaram rights the, Magistrate may 
have included rights which do not really 
pertain to the melvaram proprietor, and 
this may be prejudicial to tenants, but the 
order against the counter-petitioners has 
not been made against them as tenants. It 
could not affect the petitioners who are only 
prohibited from exercising the melvaramdar’s 
right and not from exercising the rights 
which may belong to them orany of them 
as tenauts. . 

Of course, if the Magistracy tries to use 
section 144 as a means of granting a perpetual 
‘injunction in favour of one of two opposing 
parties instead of as an order to meet a 
temporary emergency, the High Court has 
the power to interfere to prevent such abuse 
of powers. . 

The order now in question will expire in 
two days. 

T, therefore, reject this petition, 

Petition rejected. 


(1) 24 M. 49. 
(2) 24 M. 262; 2 Weir 611. 


PUNJAB CHIEF COURT. 
CRIMINAL Reviston Petition No. 581 or 1913. 
July 1, 1913. 

Present; — Mr. Justiee Shadi Lal. 
MIRAN BAKHSH --—AcousEgp —PTiTIONER 
VEYEUS 
EMPEROR—CoHPLAINANT — RESPONDENT. 

Colonization of Government Lands (Punjab? (Act V 


of 1912), s. 33—Acts mot specified in section not 
punishable— Omission, not included - Section not 
retrospective. 

Section 33 of the Colonization of Government Lands 
(Punjab) Act of 1912 was intended to punish persons 
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for doing certain positive acts enumerated therein. 
It does not include within its scope an omission to do 
a certain act, oven if that omission may nob be justi- 
fiable. 

Section 33 not being retrospective cannot be in- 
voked for punishing a person for an alleged act or 
omission which took place before the date on` which 
the Act came into foroe. 

Petition for revision, under section 439 of 
the Uriminal Procedure Code, of the order of 
the District Magistrate, lLyallpur, dated 
the 31st October 1912, affirming that of the 


Tahsildar exercising the powers of the 
Magistrate of the 2nd Class, Lyallpur, 
dated the 16th of August 1912, oconviot- 


lug the accused, petitioner. 

Mr. Braj Lal, for the Petitioner. 

JUDGMENT.—The facts of this case are 
stated in the judgment of the Court of first 
instance. The accused has been convicted 
under section 33 of the Colonization of Gov- 
ernment Lands (Punjab) Act V of 1912, and 
has been sentenced to pay a fine of Rs. 50. 
Section 33 enacts that: — 

“If any person, without permission of a 
Revenue Officer of a grade to be specified by 
the Local Government,— 


(a) clears or breaks up for cultivation or 
cultivates any land which is owned 
.by or is in the possession of Govern- 
ment and is not included in any 
tenancy or allotted residential en- 
closure or which has been set apart 
for the common purposes of a town 
or village, community or section of 
the same, or for a road, canal or 
water-vourse; or 


(b) erects any building onauy such land; or 


(c) fells or otherwise destroys standing 
trees on such land; or 


(d) otherwise encroaches on-any such 


land; or 


(e) makes an excavation or constructs a 
water channel on any such land; he 
shall, on complaint made by order 
of or under authority from the 
Collector, be punisbed on conviction 
by any Magistrate with a fine not 
exceeding Rs. 200. 


Ezplanation:—The felling of trees planted 
by an owner or tenant on any village road 
or water-course traversing his holding is nat 
an offence under this section." 
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Neither Court has spacifiel the clause 
undar which the acecsel has been convicted 
nor is it shown how his action amounts -to 
an offence. Section 33 was intended to punish 
persons for doing certain positive acts 
enumerated therein and I find no jastifica- 
tion for holding that a mere omission to do a 
thing amounts to an offence under this 
section. 

Now, the only thing which is made out 
against the accused is that he, on the eastern 
boundary of his residential enclosure con- 
structed a wall in which he left a passage 
which iscalled door A. tis not alleged 
that the wall was constructed on land which 
did not belong to him or that the construc- 
tion of the wall was an encroachment on such 
land, as is referred to in clause (a) of sectior 
33. The alleged offence of the accused seems 
to be that in building the wall he left the 
passage A which gave him the right of way 
into the Jane and which he ought not to have 
done and that when required to close the 
passage he omitted to do so, 

I do not read section 33 as including 
within its scope an omission to do a certain 
act even if that omission may not be justifi- 
able, and, I am of opinion, that the conviction 
eanaob be upheld. 


There is “another point which I am bound 
‘to notice, though it was not taken either 
: jn this Court or the Courts below and which 
it seems to me is fatalto the conviction. 
The Colonizition Act came into force on the 
21st June 1912, the date on which the 
‘assent of the Governcr- General was first pub- 
‘lished in the “Punjab Gazette.” The action 
for which.the accused has been. convicted 
was taken by him sometime in 1909 (Vide 
the application of Umar Daraz, dated the 
2nd August 1909) and certainly long before 
the Act came into force. The section is not 
retrospective proprio vigore and the ordinary 
presumption is that an actis not meant to 
operate retrospectively, Nora constitutio, 
futuris formam imponere debet non preteritis. 
And this presumption is strengthened when 
the act imposes a penalty. Unless the 
intention of the Legislature is clearly 
expressed to that effect, criminal offences are 
not to be created by giving a retrospective 
operation to statates. The language of the 
section does not, in my opinion, even indicate 
such an intention on the part of the Legis- 
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lature. It follows that section 33. not being 
retrospective cannot be invoked for punish- 
ing the accused for an alleged act or omission 
which took place before the date on which 
the Act came into force. 

For the foregoing reasons I quash the con- 
viction and the sentence and order that the 
fine, if paid, be refunded to the petitioner. 


Oonviction quashed. 
* 





OALCUTTA HIGH COURT, 
Oriminat ÀpPEAL No. 561 or 1913. 
August 4, 1913. 

Present: —Mr. Justice Chitty an4 
Mr. Justice Teunon. 

OFEL MOLLA-—AcoüUsED—APPELLANT 
VET SUE 
EMPEROR-—RE8PONDENT. 

Criminal Procedure Code (Act V of 1908), ss. 297, 
510— Charge to Jury—Misdirection—Judge's opinion 
expressed in dogmatic and unqualified terms—QCheinice! 
Examiner's report—Absconding, 

Where the Sossions Judge informed the Jury that it 
was. for them to weigh the evidence with care and 
caution and that on questions of fact, ther were not 
bound by any opinion of his, but he expressed his 
own opinion in terms toodogmatic and unqualified: 

Held, that there was misdirection. 

A Sessions Judge should warn the Jury that before 
using the report of a Chemical Examiner they must be 
satisfied on the evidence that the substances examined 
were in fact what they were said to be; and that 
even if the Jury believed thatthe accused did abscond, 
absconding is not necessarily or invariably incom- 
patible with innocence. 

Appeal from - the order of the Sessions 
Judge of Jessore. 

Babu Manmatha Nath Muterjz, 
Appellant. 

Babu Brojendra Nath Ohatierjee, for the 


Crown. 


JUDGMENT, —lIn this case ona trial by 
Jury before! the Sessions Judge of Jessore, 
the appellant Ofel Malla has been convicted 
ofan offence punishable under section 328 
and section 304, Indian Penal Code, 
and sentenced to transportation for ten 
years, 


The case against him was that on the &th 
last he had administered 
arsenic mixed with sugar to two boys, 
Karim and Hakim, and had thereby caused 
the death of Karim and hurt to Hakim. 


for the 
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In appeal it is urged that the learned 
Sessions Judge’s charge to the Jury is vitiat- 
ed by misidirection and that a re-trial should 
bo ordered. 

We have gore through the whole of the 
record, and, after carefully considering the 
charge, are cors'rained to the conclusion that 
it 38 open to the objections taken, 

No doubt, the learned Sessions Jadge did 
inform the Jury that it was for them to 
weigh the evidence with care and cantion 
and that on questions of fact they were not 
. bound by any opinion of his. But it is: 
doubifal whether the isolated passages in 
which these warnings were given, were 
sufficient to outweigh the fact that through- 
out the charge, for instance in his observa- 
tionson the criticisms levelled against the 
first information, on the evidence of Abdulla 
re the addition or admixture of cocoanut, on 
the question of the reliability of Monaulla’g 
evidence, on the Kabiraj witness's treatment 
of the boy Hakim for cholera and on the 
evidence regarding the appellant’s absence 
or disappearance from the village, he has 
expressed his own opinion in terms too 
dogmatic and unqualified. 

We next find that so far as appears, when 
discussing the boy Hakim’s evidence and the 
statement of the Kabiraj regarding the name 
mentioned to him, the learned Sessions Judge 
made no reference to Hakim's evidence bsfore 
the Committing Magistrate and no refe-ence 
to the opening statements in tho boy's deposi- 
tion in the Sessions Court. Farther, 
though ' when discussing the question of 
the accused’s absence from his village, the 
Sessions Judge does say "would he (the 
accused) behave like that if the poisoning 
were accidental", it nowhere else appears 
that he placed bolora the Jury this aspect of 
the case and warned the Jury that before 
drawing inferences against the aconsed they 
must first be satisfied that he knew of the 
presence of arsenic in the sugar, and that the 
evidence negatived the possibility of accident 
or mistake. 


Similarly it does not appear that he 
warned the Jury that before using the 
Chemical Examiner's report they must be 
Satisfied on the evidence that the sub- 
stances examined were in fact what they 
were said to be. 

Lastly while discussing the question of the 
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accused's absence or disappearance from bis 
village, not only does the Sessions Judge, a8 
wó have already said, express his own opinion 
cn the evidence in too unqualified terms but 
he has further failed to warn the Jury that 
even if they helieved he did abscond, abscond- 
ing is not necessarily or invariably incompa- 
tible with innocence. 

On the whole, we are not satiated that 
the case was fairly and fully placed before 
the Jury. 

W e, therefore, set aside the conviction and 
datane and direct that the appellant -be 
re-tried. As the Jearned Sessions Judge 
appears to have formed a strong opinion on 
this case, we further direst that the 
re-trial be held before the Sessions Oourt of 
Khulna. 


Sentence set aside. 


PUNJAB CHIEF COURT. 
CRIMINAL Apesan No. 830 or 1913. 
December 29, 1913. 

Present; —Mr. Justice Rattigan and 
Mr. Justice Chevis. 

LAKHA SINGH AND ANOTHER-—ÜONYIOTS 
— APPELLANTS 


versus 
EMPEROR —RESPONDENT. 

Evidence distrusted in part whether should neces- 
sarily be rejected altogether —ight of Counsel to demand 
in cross-examination repetition of story told in ezamina- 
iton-in-chief. 

Where the Court distrusts the evidence produced 
in a case in one particular, or as regards ono accused, 
it does not necessarily follow that it should rejoct the 
evidence altogether. 

No hard and fast rule can be laid down as to the 
right of Counsel to demand in cross-examination that 
t, witness should repeat the story which he has told 
in the examination-in-chief, ; 

Appeal from the order of the Sessions 
Judge, Jullundur Division, dated the 27th 
September 1913, convicting the appellants 
and sentencing both of them to death. 

Mr. Beechey and Lala Badri Das, for the 
Appellants, ' 

Lala Balwant Raz, 
Advec ite, for the Crown. 

JUDGMENT,—Tbe appellants, akha 
Singh and Dalip Singh, father and son, have 
been convicted of the murder of Musimmot 
Jawali, who had for many years past baen 
living with Waryam Singh, brother of 


for the Government 


- 


. apparent and in tke absence of 


Vol. XXI] 


LAKHA SINGH V, EMPEROR, 


Lakha Singh, and both appellants have been 
sentenced to death. The case is bafora us 
on appeal and also under section 374, Cri- 


~ minal Procedure Code, for order as to con- 


frmation of the death sentences, 


© Though Musammat Jawali’s first husband 
was still alive she wasto all intents and 
purposes the wife of Waryam Singh, and 
may be called hia wife for the sake of con- 
venience. In thé same way Musammai 
Nami, though not the lawful wife of Dalip 


. Singh, had long been living with him, and 
' may be called his wife. The story for the pro- 


secution is that Kabul Singh, son of Musammat 
Jawali by her first husband, had an intrigue 
with Musammat Nami and bad abducted her, 
and. so this murder was committed in 
revenge. Three witnesses depose to having 
witnessed the murder, v:z, Waryam Singh, 
his son Bakhtawar (a child of about seven 


"years of age) and Bawa Singh. None of 


these professes to have seen the appellanta 
come to the spot, but the story as to the 
actual assault is the same, viz., that Dalip 
Singh held the woman down by the hair 
while Lakha Singh struck her with a 
hatchet, and then both Dalip Singh and 
Lakha Singh ran away. - 


The defence version is that this story is 


all false, that Waryam Singh, Bakhtawar 


Singh and also Dalip: Singh were at the 
time of the murder away in a neighbouring 
vilage Dhadwal, that nobody knows who 
committed the murder, and that Lakha Singh 
has been accused merely out of suspicion 


. and Dalip Singh only because he is Lakha 


Singh’s son, The appellants in their state- 
ments made before the Committing Magis- 
trate and confirmed before the Sessions Judge 
even deny the intrigue between Musammct 
Nami and Kabul Singh, but we agree with 
the learned Sessions Judge that the alleged 
intrigue is fally proved, for apart from this 
intrigue no ground -for enmity between 
-Waryam Singh’s family and the appellants is 
such 
enmity it is inconceivable that Waryam 
Singh would falsely accuse his own brother 
and nephew of murdering his wife. We 
have, therefore, no hesitation in accepting 
the evidence of Waryam Singh and Bawa 
Singh as to the existence of this intrigue. 
The real question in this case is whether 
wo are to rely on the evidence of Waryam 


“line 
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Singh, BawaiSingh and Bakhtawar. Cross- 
examination of these witnesses failed to elicit 
discrepancies and the child, when asked in 
cross-examination to repeat the story which 
had been got from him by questions in 
examination-in-chief, stood the test renark- 
ably well, except that we have some doubts as 
to whether a Punjabi child of his age usually 
speaks of his mother by her name (see 9th 
of the cross-examination). In the 
first report made by Waryam Singh (vide 
page 2), Bawa Singh is not mentioned but 
it appears clear from the evidence of the 
Sub-Inspector that Lakha Singh, Lambar lar, 
who accompanied Waryam Singh to the 
thana, named Bawa Singh and we regard the 
omission of Bawa Singh's name in the first 
report as accidental. Waryam Singh named 
three Brahmins as having come to the spot, 
but he does not say in the first report 
whether they actually witnessed the assault. 
These three witnesses have not been produced 
bat it seems clear that in this case strong 
attempts have been made to tamper with 
the evidence for the prosecution, The best 
proof of this is to be found in the evidence of 
Bawa Singh and of the defence witness 
Mr. Bhagat Ram. Waryam Singh, of course, 
cannot be treated as a disinterested witness 
and we regard it as by no means 
impossible to teach a story to an intelligent 
boy of seven by telling it over and over again 
to him in different words so that he may 
be able to adhere to the story in Court with- 
out having learnt it off by heart in seb 
words. But itis hard to see why Bawa 
Singh should have any cause to bear false 
witness against the appellants. He admits 
that he is adopted son of Santa, and it is 
shown that Santa lodged acomplaint of cattle 
trespass against Lakha Singh in 1906, but 
as the learned Sessions Judge points out 
Waryam Singh was also an accused person 
in the case. We do not suppose that this 
case was sufficient to create any substantial 
animus against Lakha Singh in the mind of 
Bawa Singh. As is also pointed out.by : 
the learned Sessions Judge, if Bawa Singh 
were really hostile he would never have 
been persuaded to go to Mr. Bhagat Ram’s 
house. That he did go there, he admits 
himself. According to him Harnam Singh 


‘there offered him Rs. 300 to retract from 


his evidence but he refused to retract. Ac. 
cording to Mr. Bhagat Ram, Bawa Singh 
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said there was no doubt that Dalip Singh 
had been incorrectly named. The learned 
Sessions Judge thinks that Mr. Bhagat 
Ram’s memory is not to be trusted but we 
cannot agree. Of course he cannot swear 
tothe exact words used; but he is an educated 
witness and aman who is, in our opinion, 
thoroughly to be trusted and .we prefer to 
accept his version of the interview rather 
than that 
Bhagat Ram’s version of what took place 
at his house as the correct version we find 
that it is extremely doubtful whether Dalip 
Singh had avy hand in the murder, Though 
as husband of Musammat Nami the motive 
to eeek revenge would be stronger in his 
cage than in the case of his father it is quite 
conceivable that the father should be a hot. 
}eaded old man, who regarded it as his 
part as head of the family to take revenge 
for the wrong done to his son. To im- 
plicate the son as well as the father when 
such acrime has been committed was un- 
fortunately quite in accordance with Punjab 
custom. The evidence of Mr. Bhagat Ram 
which we azcept as (rue and accurate in all 
material respects throws such doabt as to the 
complicity of Dalip Singh that we cannot 
uphold the conviction in his case. 

The question then remains whether we 
should accept the evidence as regards Lakha 
Singh. It does not necessarily follow that 
because we distrust the evidence in one 
- partienlar we should reject it altogether. 
If really nobody had witnessed the assault 
and Lakha Singh and his son had been 
accused simply on suspicion we think that 
the leading part in the assault would have 
bsen ascribed to the young man and not to 
Lakha Singh. It was Dalip Singh and not 
Lakha Singh whose wife had been abducted 
and if both father and son were to commit 
the murder in the manner described it would 
surely be more natural for the son and not 
the father to wield the hatchet. 

An attempt has been made to prove by 
witnesses - produced for the defence that at 
the time uf the murder Waryam Singh aud 
Bakhtawar were away at a neighbouring 
village but this evidence appears to us quite 
unreliable and we agree with the learned 
Sessions Judge in rejecting it. 

We think the evidence of Waryam Singh, 
Bakhtawar and Bawa Singh reliable so far as 
Lakha Singh is concerned. It has been argued 


‘enemy. 


of Bawa Singh. Taking Mr. 


that Waryam Singh’s evidence shows that 
Musammat Jawali wanted her son to restore 
Musammat Nami and that Lakha Singh had, 
therefore, no reason to regard her as an 
But granting that Musammat Jawali 
was averse to her son's intrigue it may easily 
be that Lakha Singh thought that she was 
secretly instigating her son. Or he may 
simply have thought that as a woman had 
been taken away on the one side he would in 
revenge kill a woman on the other side. 

As to the question of the right of Counsel 
to demand in crogs-examination that a wil-. 
ness should repeat the story which he has 
told in examination.in-chief, we note that, in 
our opinion, no hard and fast rule can be 
laid down. In some cases sucha demand 
would be most unreasonable and would mean 
merely wasting the time of the Court; in 
other cases repetition may bea fair test. 
In the present case we do not think that there. 
was anything unreasonable in asking the 
child Bakhtawar to repeat his story. 

We uphold the conviction and confirm the 
sentence iu the case of Lakha Singh. We 
accept the appeal so far as Dalip Singh is 
concerned and setting aside his conviction and 
sentence we acquit him and order him to be 
set at liberty. 

Appeal partly accepted. 


CALCUTTA HIGH COURT. 
CRIMINAL Rererence No. 263 or 1913, 
November 27, 1913. : 
Present: — Mr. Justice Holmwood and 
Mr. Justice Sharfuddin. 
LALIT MOHAN SINGHA ROY—Con- 
PLAINANT-~ PETITIONER 
Lersus 
KUNJA BEHARI GHOSE AND ANOTHER 


—Acousen—Oprosite PARTY. 

Criminal Procedure Code (Act V of 1898), s. 259, 
sub-s. (1), proviso,. sub.s. (2)~ Frivolous or vexatious 
aceusations—Compensaiion to accused—Notice to 
complainant to show cause-~Imprisonment in default of 
payment of compensation —J'orm of order. 

Where a Magistrate, discharged an accused 
and in doing so declared the case to be a 
mistake of law and maliciously false and vexatious 
and, therefore, ordered “that the complainant subject, 
to any cause tobe shown by him to-day, is to pay 
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Rs. 50, to the accused as compensation under 
section 250, Criminal Procedure Code" and on the 
following day made the order absolute as no cause 
was shown and ordered the complainant to suffer 
simple imprisonment for 30 days in default of pay- 
ment of the compensation: 

Held, that, a8 regards the first part of. the order, 
the requirements of section 250, Criminal Procedure 
Code were duly fulfilled, as the Magistrate fixed the 
compensation in his order of discharge. : 

The proviso tosection 250, Criminal Procedure 
Code, contemplates thatthe direction in the first 
paragraph shall be conditional orin the nature of a 
Rule, and- that that Rule shall not be made absolute 
untilthe complainant has shown cause. Acomplainant 
may notin all cases be present in Court at the time 
an order of discharge is passed, and the accused could 
not be kept in custody with the charge hanging over 
him, while the complainant was being fetched to 
show cause, 

Held, also, thatin view of sub-section (2) of the 
section, the second part of the order should be that 
the - compensation shall be recovered as if ib were a 
fine, and in the evené of “jis not being so recovered 
the complainant should suffer simple imprisonment 
for thirty days. 

Haru Tanti v. Satish Roy, 9 Ind. Cas. 45; I3 C. L. J. 
425; 38 C.302; 12 Or. L, J. 6, followed and distin- 
guished. 

Reference by the Sessions Judge of 24. 
Pergunnahs, dated Sepiemker 26, 1918, 1c- 
commending that the orders of the Deputy 
Magistrate of Baraset, dated August 8 and 9, 
1913, directing the petitioner to pay Rs. 50 to 
the accused as compensation or in default to 
suffer simple imprisonment for thirty days 
may be set aside for the reasons set forth in 
the following 

LETTER OF REFERENCE. 

Under section 438 of the Criminal Pro- 
cedure Code, I herewith transmit the record 
of the case noted inthe margin, to be laid 
before the High Court, with the following 
report. 

(1) A brief anaiysis of the case.—One Lalit 
Mohan Singha Roy bronght a case against 
Kunja Behary Ghose and Raghunath Ghose 
alleging that they took away from him a 

registered kobala for Rs. 1,500. The 
two accused persons were placed on their 
trial and the prosecution witnesses were 
examined and cross-examined and on the 
31st July the accused asked for permission 
to call witnesses. The case was fixed for 
the 6th August. 

On that day the complainant did not 
appear; .one witness was examined for the 
accused. On the 8th August the Magistrate 
heard arguments on both sides and record- 
ed this order: 


"Both -the accused are discharged under 
section 253, Criminal Procedure Code, Enter 
mistake of Law.’ The ease is vexatious. The 
complainant subject to any cause to be shown 
by him to-day is to pay Rs. 50 to the accused 
as compensation under section 250, Criminal 
Procedure Code.” 

On the, following day the Magistrate 
recorded this order:— "No cause shewn by 
complainant who was present yesterday. 
Above order made absolute. Complainant 
to suffer simple imprisonment for 30 days, iu 
default of payment of the compensation.” 

2. The order recommended for Reviston.— 
The order passed on the 9th August ordera 
ing complainant - to pay Rs. 50 and to 
suffer. imprisonment in default of payment. 

3. In what particular portion of that orler 
the Oourt making the reference considers an 
error on a point of law to extst.—The whole 
order appears to be wrong: both the order 
requiring the complainant to pay compensa- 
tion and the order directing him to suffer 
30 days’ simple imprisonment in default 
of payment. : 

4. Fhe grounds upon which, in the opinion 
of such Üourt the order should be reversed. — 
The ground upon. which =I consider 
the order to be wrong is that the order 
awarding compensation must be contained 
in the order of discharge or acquittal and 
not passed after the accused has been dis- 
charged. For this proposition I beg to refer 
to the case of Haru Tanti v. Satish Roy (1). 

Regarding the second part of the order 
compensation is recoverable as if it were a 
fine and it is only when it cannot be 
recovered thatimprisonment is to be awarded. 

Babu Harendra Nath Mukerjes, for the 
Accused. 


JUDGMENT.— This is a reference made 
to us by the learned Sessions Judge of tlie 
24.Pergannshs in a ease in which the 
Magistrate has directed compensation of 
Rs. 50 to be paid by the complainant to the 
accused on the ground that the case was 
frivolous and vexatious. "There is also au 
error in the form of the order to which the 
learned Judge has drawn our attention, 
namely, that the order directs that in 
default of payment the accused is to suffer 
simple imprisonment for 30 days. This 


(1) 9 Ind. Cas, 45; 88 0. 802; 13 C. L. J. 425; 12 Cr. 
L. J. 6. 
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is an obvious error. Before dealing with the 
main question we direct that this portion 
of the order of the Magistrate be set aside 
and inlieu thereof. it be said that the 
compensation shall be recovered as if it were 
a fine, and in the event of its not being so 
recovered there shall be simple imprisonment 
for 30 days. This is a mere formal 
amendment, 

But as regards the main question we are 
referred to the ruling of Haru Tani v. 
Satish Roy (1), in which the facts are 
clearly distinguishable from the facts of the 
present case, inasmuch as the Sub- Divisional 
Magistrate there had discharged the accused 
on the 3rd September 1910, called upon the 
complainant to show cause why he should 
not pay Rs. 20 to each of the accused as 
compensation under section 250 and then on 
the 6th of September directed the complainant 
to pay Rs. 10 to each of the accused, 
The Judges in that case freely admitted that 
the course taken by the Sub-Divisional 
Magistrate -may seem to be perfectly clear 
and reasonable but that his procedure does 
not fulfil the requirements of section 250, 
Criminal Procedure Code. Strictly speaking 
on the face of the facts-therein set out that is 
go. But this is not at all the state of facts 
in the present case. In the present case the 
Magistrate in his order of discharge and in 
the very same sentence in which he was 
discharging the scoused, declared the case to 
be a mistake oflaw aud morally speaking 
maliciously false. But as the factum of the 
taking away of the kobala was true. he held 
he could not prosecute under section'211, but 
that the case had been instituted against the 
accused for the purpose of vexing and 
harassing them and to force them to return 
the kobale; he, therefore, declared the case to 
be vexatious by his order of discharge and 
directed the complainant fo pay Rs. 50 
compensation to the accused subject to any 
cause to be shown by him. Now the learned 
Jadges in the case of Haru Tinti v. Satish 
Ray (1) in giviog reasons for their decision 
may seen. at first to lay down that the 
Magistrate must necessarily stop in the 
middle of his judgment and call up the 
complainant and say:— 1 cannot discharge 
the accused until you have shown cause why 
1 should rot discharge him." That cannot be 
the law,and if the learned Judges had 
intended to lay down any such proposition, 


we should respectfully dissent from them, 
But we must apply the order which we fiad 
in the report to the circaomstances of the 
ease with which the learned Judges wore 
dealing, andthe law that they lay down 
that the requirements of section 250, Criminal 
Procedure Code, must ba fulfilled in every 
ease is perfectly sound and good law; and we 
do not think that the learned Judges intend to 
lay down an impossible procedare in these 
cases, Itis sufficient that the Magistrate 
fixed the compensation in his order of 
discharge. If the complainant was not in 
Court at the time the order of diszharge was 
passed, the Magistrate certainly would not be 
justified in keeping the accused person in 
custody withthe charge hanging over him : 
while the complainant is being fetched tə 
show cause. It might be that the 
complainant could not be procured for a 
month. The words of the section are 
perfectly clear, tue Magistrate may in his 
diseretion by his order of discharge or 
acquittal direct the person upon whose 
complaint or information the accusation was 
made, to pay to the -aconsed such com- 
pensation not exceeding Rs. 50 as the 
Magistrate thinks fit, and this is exactly the 
course that has been followed here. Then 
comes the proviso. Before making any such 
direction the Magistrate shall record and 
cousider any objection which the complainant 


' may urge against the making of the direction. 


That clearly contemplates that the 
direction in the first paragraph shall be 
conditional or in the nature of a Rule and 
that that Rule shall not be made absolute 
until the complainant has shown cause, for 
ag we have pointed out, it is quite impossible 
to imagine that in every case the complainant 
wil bein Court ab the time the order of 
discharge is passed. We think that the case 
of Haru Tanti v. Satish Roy (1) is clearly 
distinguishable from the present case, and 
that not only was the Magistrate’s order in 
this case reasonable and proper but that be 
complied strictly with the requirements of 
section 250, Criminal Procedure Code. 

We, therefore, direct that the order be 
confirmed, subject to the formal amendment 
which we have directed in the earlier part 
of our judgment. 

Order amended. 
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CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No. 783 or 1913. 
December 17, 1913. 

Present: —Mr, Justice Holmwood and 
Mr. Justice Sharfuddin 
RAMAN BEHARY DAS-—-AGGCUSED — 
APPELLANT 
versus 


BMPEROR— RESPONDENT. 

Criminal. Procedure Code (Act V of 1898), ss. 222, 
sub-s.(2), 2838— Penal Code (Act XLV of 1860), ss. 409, 
477 A—Charge—Joinder of charges—Criminal mis- 
appropriation— Three different defalcations — Falsifica- 
tion of accounts, different. . 

Section 222 of the Oriminal Procedure Oode does 
not cover two sets of offences, any number of which 
may be tried together. 

Sub-section (2) of the section cannot be applied to 
section 477A of the Penal Code. 

Section 233 of the Criminal Procedure Code must 
be strictly followed, save and except where the law 
itself provides an exception. A joinder of three charges 
under section 409, Indian Penal Code, and three 
charges under section 477 A is not covered by any 

_of the exceptions provided in the subsequent sections 
of the Code. 

Queen-Empress v. Moti Lal Lahiri, 26 C. 560; 3 
C. W.N, 412 and Kast Viswanathan v. Emperor, 
30 M. 328; 6 Cr. L. J. 341; 2 M. L. T. 177; 17 M, 
L. J. 171, relied upon. 

A series of alterations in accounts made to cover 
a defalcation might al be charged in one charge 
under the provisions of section 477 A. Jt cannot be 
said that there are three distinct offences committed 
by an acoused person merely by reason of the fact that 
he makes more than one false entry to cover one de- 
faleation. But a series of false entries referring to 
three different defalcations cannot be takenin the 
same trial, although three defalcations or a whole 
series of falsified accounts may be tried in one 
charge. 


Therefore the joinder of three charges unde? sec- 


tion 409, Indian Penal Code, and three charges under 


section 477A, is bad and fatal to the trial. 

Subrahmanya Ayyar v. Emperor, 26 M. 61; 28 L A. 
257; 5 C. W. N. 866; 3 Bom, L. BR, 540; 11 M. L. J. 
233, 2 Weir 271, followed. 

Where an accused, in making entries which are 
charged against him, was in reality furthering a 
fraud that had already been committed, the case falls 
within the purview of section 477 A. But it is safer 
to set out the separate items of falsification in sepa- 
rate charges. 

Emperor v. Rash Behari Das, 35 O. 450; 12 C. W. 
N. 581; 7 Cr. L. J. 378, followed. 


Appeal against the judgment and sentence 
ofthe Sessions Judge of Sylhet who in partial 
agreement with both the Assessors convicted 
the appellant of three offences under sectiou 
A77 A of the Indian Penal Code and three 
offences under section 409, Indian Penal Code, 
and sentenced him to two years’ rigorous 
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imprisonment under each section, the 
sentences to run concurrently. 

Mr. Gregory, Counsel, and Babu Ambica 


Oharan Das, for the Appellant. 

Mr. Bagram, Counsel, and Baba Manindra 
Nath Banerjee, for the Crown. 

JUDGMENT.—This is an appeal from the 
judgment and sentence of the learned Sessions 
Judge of Sylhet who in partial agreement 
with both the Assessors convicted the appel- 
lant, Raman Behary Das, of three offenses 
under section 4774,' aud three offences 
under section 409, Indian Penal Code, and 
sentenced bim to two years’ rigorous impri. - 
sonment under each section, the sentences to 
run concurrently. 

We are met at the ontset by the objection 
that this trial is wholly void by reason of 
misjoinder of charges, and that this is so, ia 
perfectly clear from the anthority of 
Kasi Viswanathan v. Emperor (1). The 
same principle has been affirmed in more than 
one'case recently decided by the Criminal 
Bench of this Court, and there cannot’ ba 
the slightest doubt that section 222 does not 
cover two sets of offences any number of 
which may be tried together. The second 
clause of the section refers to cases of orimi- 
nal breach of trust or dishonest misappro- 
priation of money, and it is held that it is not 
necessary to specify the separate sums which 
have been embezzled provided that the time 
included between the first and the last date 
on which the sams were misappropriated 
shall not exceed one year. This sub section 
cannot be applied to section 4774, Indian 
Penal Code. As was pointed out in the 
case of Queen- Empress v. Mati Lal Lahiri (2), 
section 233 must be strictly followed save 
and except where the law itself provides 
an exception, and this joinder of three 
charges under section 409 and thrae charges 
under section 4774 is not covered as 
was pointed ont in the Madras ruling 
by any of the exceptions provided in the 
subsequent sections of the Code. It ig 
true that it was nob necessary for the 
learned Judge to have drawn up three 
charges under section 409, inasmuch as hy 
reason of section 222 one charge would 
have been sufficient. In the same way it 


(1) 80 M. 828; 6 Cr. L. J. 841; 2 M. L. T. 177; 17 
M. L. J. 141. 
(2) 26 C. 560; 8 C. W. N. 412, 
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is perhaps doubtful whether it is necessary 
to draw up three charges under seotion 477A. 
A series of alterations in accounts made 
to cover a defaleation might all be charged in 
one charge underthe provisions of section 
477A aud there are not three distinct offences 
committed by .an accused person merely 


by reason of the fact that he makes 
more than one false entry to cover 
one defaleation. But the false entries in that 


case can only relate to one defaleation. It is 
impossible to take a series of false entries 
referring to three different defalcations in 
trial, although it might be 
possible to try three defalcations in one 
charge, or tó try a whole series of falsified 
accounts in one charge. The two could 
not bs combined in the manner in which 
they have been combined in this case. 
Such misjoinder is since the well-known 
ruling of the Privy Council in the case of 
Subrahmantya Atyir v. Emperor (3) absolutely 
fatal to the trial which must accordingly be 
held to be void. 

` We have heard the learned Counsel 
at some length upon the merits and we 
do not wish tosay anything which would 
prejudge the case, inasmuch as after 
giving the matter our most patient 
attention we are convinced that this is a 
case where the ends of justice require that 
there should be a re-trial, and that that 
re-trial should be held upon the charges 
under section 477A upon which the accused 
was originally committed to the Court of 
Session. The charge should be framed as 
nearly as possible iu the words of the sec- 
tion itself. We may refer to the ruling of 
Emperor v. Rash. Behari Das (4) as showing 
what we mean. It was there held that where 
an accused in making entries which are 
sharged against him was in reality 
furthering afraud that had already been 
committed, that fell within the purview of 
section 477A. Bat it would appear upon 
that ruling to be safer to set out the sepa- 
rate items of falsification in separate charges. 
We, therefore, on the whole, think that the 
case should be re-tried upon the three 
charges under section 477A as originally 
committed to the Sessions. 


(8) 25 M.61; 3 Bom. L. R. 540; 28 I. A. 257; 5 O. 
W. N. 866; 11 M. L. J. 233; 2 Weir 271, 
(4) 35 C. 450; 12 C. W. N. 581; 7 Cr. L. J. 378. 
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The conviction and sentence passed upon 
the appellant are set aside and he will 
reraain on the same bail pending his re-trial 
before the Court «of Session as ordered 
above. 

Oonriction set aside; Retrial ordered. 


ALLAHABAD HIGH COURT. 
ORIHINAL Atpeat No. 796 or 1913. 
š January 7, 1914. 
Present:— Justice Sir George Knox, Kr. 
GANGA DEL AND ANOTHER—ÁAPPBLLANTJ 
verstuis 


Hi MPEROR—Oprosits Panty. 

Penal Code (dct XLV of 1860), s. 366— Abduction — 
Intent essential — Continuing offence—Meve taking of 
girl to Immigration Recruiter’s house, whether offence. 

The offence of abduction is a continuing offence, . 
and a girl is being abducted nob only when she is first 
taken away from any place but also when she is 
subsequently removed from one place to another. 

Chapter XIV of the Penal Code makes abduction 
an offence only when iti ig committed with certain 
intents. 

The mere taking of agirl to the house of an immi- 
gration recruiter is no offence within the meaning of 
section 366 of the Penal Code. 


Appeal against an order of the Sessions 
Judge of Cawnpur, dated the 6th November 
1913. 


Mr. Satya Chandra BURNS for the Appel- 
lant. 
The Government Advocate, figs the Crown. 


JUDGMENT.—Musammat Ganga Dei has 
been convicted of an offence under section 366, 
Indian Penal Code, and sentenced to five 
years’ rigorous imprisonment together: with 
fine and solitary confinement. She has 
appealed and in her petition of appeal she says 
that she is quite innocent and that she had 
nothing todo with the removal of the girl, 
Dilasia, from Cawnpore to Allahabad. I 
have gone into the evidence, and [ am satisfied 
that a complete case has been made ont against 
Musammat Ganga Dei and that she has been 
rightly convicted. I dismiss her appeal. 

In the same case one Mirai was tried along 
with Musemmat Ganga Dei aud was convicted 
under section 366, Indian Penal Code, and 
sentenced to seven years’ rigorous imprison- 
ment. He too has appealed. The learned 
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Vakil, who has appeared on his behalf, has 
taken me through the evidence and .haa 
pointed out thatso far asthe prosacution 
story goes, the connection, if the whole of 
that be accepted.and believed, of Mirai with 
Dilasia is confined to the day of her abduc- 
tion and theday following. On the evening of 
that day the prosecution say that Mirai was 
one of thetwo persons who took the girl 
to the house of Mahadeo and offered her 
there as an emigration caclie. Mahadeo 
refused to take her on the. ground that she 
was too young, Itis further contended that 
there is nothing from which conspiracy ia 
abduction could rightly be inferred. I 
cannot agree with him. Thé offence of 
abluction is a continuing offence, and the girl 
was beingabducted not only when she was taken 
from the latrine at Cawnpore but also when she 
was teing taken to Mahadeo’s house. Beyond 
that so far as Mirai is concerned we need not 
go. Had the mere act of abduction been an 
offence, I should have been prepared on the 
evidence to find Mirai guilty of conspiracy 
in that offence. But Chapter XIV of the 
Indian Penal Code makes abduction an offence 
only when it is committed with certain intents. 
It is true that section 363 is very wide. Bat 
it would be too far to say that the taking of 
the girltothe house of Mabadeo was the 
taking with a knowledge thatit was likely 
that she would be forced or seduced to 
illicit intercourse. Sucba result may and 
itis to be feared does occur under such 
circumstances. But I cannot hold that it is a 
necessary result or even & probable result 
that a person taking a girl to the house of 
an emigration recruiter does the acb with 
such knowledge. There is no other section 
under Chapter XlV to cover the case and I 
am not coneerned with any other offence 
against Mirai. 
say that | have todeal with the offence 
under section 366. I find it is not: proved 
that Mirai was guilty of that offence, I set 
aside the conviction and sentence and order 
his immediate release, 
Conviction set aside. 
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CALCUTTA HIGH COURT. 
ORIMINAL Rererexce (Jury) No. 28 or 1913 
CRIMINAL ÁPPEAL No. 993 or 1918, 
December 22, 1913. 
Present: —Mr. Justice Holmwood and 
Mr. Justice Sharfuddin. 
EMPEROR—PRrosesutor 
versus 
MADAN MONDAL AND OTHERS— ÁCCUBSED, 

Criminal Procedure Code (Act V of 1898), s. 307-- 
Charge —Jwry trial —Bisdirection— Reference by Sessions 
Judge—Trespass, civil and criminal—Difference Le- 
tween, judge to point out to Jury—Penal Code (Act 
XLV of 1860), ss. 148, 149, 304, 826—Charge under 
ss. 148, 204/149 and 326/149—Acywittal under riot.ng 
— Conviction under s. 326, whether legal, 

Criminal trespass depends on the intention of tho 
offender and not upon the nature of the act. When 
a man’s intention isto save his family and pro- 
perty from imminent destruction, it cannot be said 
that because he commits civil trespass on his 
neigbbour's land and cuts a portion of his neighbour's 
property, which he ordinarily would not be justified 
in doing, he is guilty of any criminal offence. 

In & case of this nature, a Sessions J udgo 
should, in his charge to the Jury, explain tho distinc- 
tion between a civil trespass and a criminal ti espass. 

Where the charges against the accused were 
under sections 148, 301/149 and- 326/149 of the Indian ` 
Penal Code: 

Held, that conviction under section 328, Indian Penal 
Oode, was illegal, there being no charge under that 
section and the Jury having acquitted the accused 
under section 148 of the Penal Code. 

Reazuddi v. King-Emperor, 15 Ind. Cas. 646; 16 U. 
W. N. 1077; 18 Or. L. J. 502, and Panchy (Jatindra 
Nath Chatterjee) v. Emperor, 84 O. 698; 11 C. W. N. 
666; 6 Cr. L. J. 427, followed. 

Reference under section 307 of the 
Criminal Procedure Code by the Additional 


Sessions Jadge of 24-Pargannahs, dated Sep- 
tember 16th, 1913. 
ORDER OF REFERENCE. 

I have the honour to make a reference under 
section 307, Criminal Procedure Code, to the 
Hon’ble High Court in the case Emperor 
v. Madan Mondal and four others. The 
Jury have unanimously found one accused 
Kalachand guilty under section 304, part 
l, and I have sentenced him to transporta- 
tion for life. The other four accused 
persons were charged under sections 148, 
804/149 and 826/149. The Jurors have 
acquitted them of the charge of rioting, 
but have found them guilty under section 
325 without the aid of section 149, There 
was no charge against the prisoners under 
that section. Nor was there any wound 
amounting to grievous hurt that could have 
been inflicted by any of these four accused 
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persons, thera is no evidenc3 that any oue 
of the four inflicted auy particular wound. 
The evidence is only that these four persons 
armed with lathtes joined with Kalachand 
(who used a spear) in beating two men, 
Adel and Pancha. Adel and Panchu had 
15- spear wounds and died from their 
effects. But they had only three lathi 
wounds between them, aud ib is not kaown 
who inflicted those; nor do they amount to 
grievous hurt. 

The conviction of these four men uader 
section 325 is, therefore, not only illegal 
because there was no charge against them, 
but is also unsustainable on the facts. J, 
therefore, ‘think it necessary to refer, the 
case to the Hon’ble High Court in order 
that the conviction of these four men, 
uuder section 326, may be set aside or 
altered. 

The question remains whether on the 
finding of the Jury the accused ~ persons 
ought to be convicted under section 326 
read with section 149. The facts of the 
as found by the Jury, are these. 
The houses of Adel and Panchu were flooded 
by excessive rain, In order to get rid of 
the water, they ent the azl connecting 
their field with that of the accused. There 
was a drain in that field, but it was made 
by Madan himself and there is no evidence 
that it was ever connected with the field 
of Adel and Panchu. That drain led into 


Madan’s tank, but Madan had blocked the: 


outlet, Adel and Panchu trespassed into 
Madan’s land, and at first-tried to divert 
the drain by cutting a trench across Madan's 
jute field, and then started to cut the 
embankment that prevented its discharge 
into Madan’s tank. They had no right to 
do this nnd were evidently trespassers. 
They were also committing mischief on 
Madan’s land. Madan and bis brother and 
three sons came and attacked them. Four 
of them had lathzes bat Kalachand had 
a spear. Panchu was unarmed and Adel 
had only a spade. The two trespassers 
retreated facing their assailants. 
of the accused fellon them and beat them. 
Kalachand inflicted ten spear wounds on 
Adel and five spear wouuds on Pancha. 
Adel also had two lathi 
head, and Panchu hed one. The two men 
fell mortally wounded, and the acaused 
then carried them to Madan’s house aud 
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sent fora dostor and tried to save their 
lives. Both tha mon died in Madan’s 
yard that day from the effect of tha spear 
wounds. 

Ou these facts Kalachand was charged 


- with murder, and all five of the accused 


were charged under section 148, and under: 
sections 804/149 and 326/149. The common 
cbjech set ont in the charge was to cause 
grievous hurt to Adel and Panchu. 

The defence is that Madan alone had 
an altercation with Adel and Panchu about 
the cutting of the tank, and Adel and 
Panchu chased him home with lathi, and 
trespassed into his house to beat him. 
Madan (an old man of 80) killed them 
single handed in self.defenes. But a more 
probable statement was made previously 
that the two men were wounded by Madan's 
household in defence of Madan in Madan’s 
own house, : 

Bight witnesses profess to have seen 
Adel and Panchu- being wounded in the 
jute field, and three others say they saw 
them being carried from the field to Madan’s 
house, If this evidence is believed, there 
is no doubt as to the facta of the case, and 
the only question is what offence was 
committed in point of Jaw, For my own 
part I do not believe that any of the alleged 
eye-witnesses saw that they profess to have 
seen. But the Jurors believe the evidence, 
and when the occurrence is proved by eleven 
eye-witnesses, I cannot venture to assert 
that the Jury’s verdict is wrong in point of 
fact. 

Bat the verdict of guilty under section 


. 826 as against Madan, Dahiruddi, Syam- 


chand aud Sukehand is quite unsustainable. 
They were armed only with lathies, and the 
latht wounds were not grievous. And there 
were only three lathi wounds. Moreover, 
there is no charge at all against these four 
accused in respect of individual wounds 
inflicted by them, nor is there any evidence 
that any one of these four inflicted 
any particular wound. They can only be 
found guilty, if at all, by the help of section 
149, Indian Penal Code. But the Jury finds 
that they are nob guilty of rioting. That 
finding, I suppose, is based on my direction 
that if the common object of the assembly 
was only to eject trespassers from their field, 
it was not an unlawfal assembly. And 
personally I think that that view is correct, 
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and that the four accused who did not use 
a spear ought to be acquitted. 

But on tho Jury's finding of fact these four 
accused ought to have been convicted under sec- 
tion 326 read with section 149. The charge 
was that the common object of the assembly 
was not to protect their rights, but to cause 
grievous hurt. And the Jury has found 
that the assembly consisted of five men, and 
that all five of them did in fact voluntarily 
cause grievous hurt, and had no justification 
at all for doing so. There was, therefore, no 
ground at all for convicting all of them under 
section 326 and acquitting them under 
section 326 read with section 149. 


At any rate the verdict, as it stands, is 
both illegal and unwarranted by the evidence. 
It is, therefore, necessary to refer the case to 
ihe High Court. My opinion is that the 
common object of the rioters was to exercise 
their right of ejecting trespassers from 
their land, that the assembly was not 
_ an unlawfol one, and that Madan, Dabir- 
uddi, Syamchand and Sukchand cannot be 
held responsible for the individual acts of 
Kalachand and. shonld all be acquitted. 
But if the Jury’s finding is accepted that 
none of the accused had any justification for 
beating Adel and Panchu, and that they all 
did in fact beat them, I think the finding 
of guilty under section 326 as against 
Madan, Dabiruddi, Syamchand and Sakhchand 
should be altered to one. uu. .geobion" 326 
read with section 149, _ oo 


A a 


. As to wy view of the facts of the case, I 
can only say that I do not believe that any 
of the eye-witnesses described what they 
actual saw. I believe Panchu's dying 
statement to be true, but it is not clear from 
that statement that Panchu was wounded at 
the same time and place as Adel. I am of 
opinion that Adel alone was in Madan’s field 
cutting the tank and that Panchu was caut- 
ting the azl of his own field when Adel was 
wounded. Panchu must have been wounded 
in some Jater occurrence, probably in the 
eourt-.yard of the accused. Madan and 
Dabiruddi are both old men, Syamchand and 
Sukchand are young men of about 21, 


Í have ordered three of the aceused to be 
released on bail pending me reference but 
not Madan. 


Mr, K.N, Chaudhury, Counsel, Babus Bent 
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Madhab COhalterjee and Manindra Nath 
Banerjee, for the Accused. 

Mr. Orr, for the Crown. 

JUDGMENT.—This isa reference from 
the learned Additional Sessions Judge of 
the 24 Pargannahs and an applieation for 
admission of appeal by one  Kalachand 
Mondal in a case in which the Jury have 
unanimously found the accused Kalashand 
guilty of au offence under section 304, Part 1, 
Indian Penal Code, and the Judge has 
sentenced him to transportation for life, 
and in the ease of the other four accused 
persons, has referred the verdict ofthe Jury 
convicting them under section .926, Indian 
Penal Code, to us on the substantial ground that 
the verdict is illegal, inasmuch as the accused 
were charged under section 304 read with 
149 and section 326 read with 149 and the 
Jury unanimously acquitted them under sec- 
tion 148 and the Judge agrees with that 
unanimous finding of the Jury. 

In his letter of reference the Judge says 
that the finding of the Jury was, he supposed, 
based on his direction that if the common 
object of the assembly was only to eject 
trespassers from their field it was not an 
unlawful assembly, and personally he thinks 
that that view is correct and that the four 
accused who did not use spears ought to be ac- 
quitted. But in the end of his letter of refer- 
ence he says, that if the Jury’s finding is 
accepted that none of the accused had any 


. justification for beating Adel and Panchu and 


they all in fact beat them, he thinks that 
the finding of guilty under section 326 aa 
against Madan, Dabiruddi, Syamchand and 
Sukehand should be altered to one under 
section 326 read with section 149, 


Now this reference of the learned Judge 
read with his charge to the Jury has thrown 
the whole case into a hopeless complication. 
At the outset the learned Judge was not 
right in charging the Jury that Adel and 
Panchu trespassed into Madan’s hand with- 
out explaining totbe Jury the distinction 
between civil trespass and criminal trespass, 
If as the learred Judge says, Adel and 
Panchu went and cut the bund for the pur- 
pose of saving their own house from flood, 
they could not be held guilty either of crimi- 
nal trespass or mischief. The learned Judge 
must know that criminal trespass depends on 
the intention of the cffender and not upon 


734 “ 
RAM BHAROS t. BABAN. 


the nature of the Act; and when the man’s 
intention is to save kis family and property 
from imminent destruction ib cannot ba 
said that because he commits civil trespass 
on his neighbour's land and cats a por- 
tion of his neighbour’s property, which he 
ordinarily would not be justified in doing, 
he is guilty of any criminal offence. We 
Gan have no doubt, as the learned Juliee 
has himself said that the verdick of the 
Jury aequittiug the accused of the charge 
of rioting was due to this misdirection. 
But the verdict of the Jury is unanimous 
and the Judge has agreed with it. There- 
fore, he can make no reference’ under 
section 307 with regard to the verdict on 
the charge of rioting, and, as a matter of 
fact, he has not done so. Our hands, 
therefore, are tied. Upon this reference we 
cannot consider the question of rioting 
again, aud a fortiori: we cannot consider any 
charge made by implication under section 
149, so that we are left with this 
result, as the learned Judge appears to have 
seen himself, that the verdict of the Jury, 
under section 326, was practically a judgment 
of acquittal, inasmuch as there being no 
charge under that section independently 
there can be no verdict given upon ib, 
If authority is required for that proposition it 
is to be found in the ease of Reazuddi v. King- 
Emperor (1). That decision followed the 
decision in the case of Panchu (Jatindra 
Nath Ohatterjes) v. Emperor (2) though 
the proposibion laid down in the latter case 
is the necessary converse to the proposition 
laid down in the former. Had the [neil 
Government appealed before us we could, 
of course, deal with the Judge’s mis- 
direction to the Jury aud with any oon- 
sequent failure in justice which. might 
appear to have occurred. Bub on a 
reference under section 307 we are bound 
to weigh the opinion of the dudge 
and the Jury, and we have no power to 
interfere with the unanimous verdict of 
the Jury with which the Judge agrees; 
and the only verdict with which the Judge 
disagrees is the verdict which on the face of 
it is illegal and void and must ba sab aside. 
We are unable to see our way to substitute 
anything for this offence of which the Jury 


D. 15 Ind. Cas, 646; 16 O. W. N. 1077; 13 Cr. L. 
" (2) 940, 698; 11 C. W. N. 668; 5 Cr. L, J. 427. 
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appear bo have thought that the four accused 
might be guilty, because we are precluded 
here from considering the question of rioting 
or the question of any separate acs of 
causing hurt with which the accased were 
never charged. 

The resulb is that upon the refereno» we 
must set aside the verdict as against Madan 
Mondal, Sukechand Mondal,  Dabiraddi 
Mondal and Syamshand Mondal and direst 
their acquittal and release. 

As regards the case of Kalachand Mondal 
(Appeal No. 993 of 1913) we can see no reason 
whatever for differicg from the verdict of 


the Jury or for modifying the sentence 


which has been passed upon him by the 
learned Sessions Judga. Leaving out of 
acount the Judge's erroneous view of the 
law of trespass the case was one in which the 
acsuged might have bean convicted of wilfal 
murder as he inflicted no less than 15 spear 
wounds, ten upon Adel and five upon Panchu, 
and if the view of the learned Judge, that he 
wenb after Panchu to another place and 
deliberately spaared him at a different time 
in a different place be accepted, it would 
only serve as an aggravation of his offenca. 
We are not, therefore, inclined to admit his 
appeal which will acesrdingly be summarily 
dismissed. 
References allowed; Appeal dis nissed. 


ALLAHABAD HIGH COURT. 
Oz MINAL Reynos No. 1097 og LOLS. 
January 2, 1914. 
Present; —Mr. Justice Ryves. 
RAM BHAROS AND OrBERJ— ÁPPLIOANT3 
vÉr Sus 
BABAN—O: posite PARIY. 

Criminal Procedure Code (Act V of 1893), ss. 203, 
437-~Dismissal of complaint—Entertainment of second 
complaint on the same facts by the same tribunal but 
different eagistente —Whether birred —Jurisdiction — 
Revision. 

XN made a complaint to the District Magistrate 
against certain persons charging them with 
having assaulted his brother B. The District 
Megistrate forwarded the complaint to Mr. W. 
Sub.Divisional Magistrate, for disposal. Mr. W, 
ordered a Police inquiry to be made, and on 
the receipt of the Police report, he dismissed 
the complaint under section 203 of the Criminal 
Procedure Code. Subsequently B made another 
complaint before Mr. W. on the sama facts. 
Mr, W. fixed a date, bat before the date so 
fixed, Mr. W. ceased to be the Sub-Divisional Magis- 
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trate and was re-placed by Mr. S. Mr. S. took {up 

the case and ordered process to issue against the 


accused persons: 
Held, that Mr. S. being the successor of Mr. W. and 


presiding over the same tribunal, was nob pre- - 
cluded from entertaining B’s complaint. 
Queen-Empress v. Adam Khan, 22 A. 106, distin. 


guished. 
Emperor v. Umedan, A. W. N. (1895) 86 and William 


Keymer v. Empror, 22 Ind. Cas. 145; 12 A. L.J. 4; 19 | 


Ur. L. J. 1, followed. 

Heid, furs ther, thatthis was a case in which ia 
High Court should interfere under section 4,37, 
Criminal Procedure Code, and order Magisterial in- 
quiry to be made. 


© Criminal revision against an order of the 
Magistrate, lst class, of Mirzapur. 

Mr. D. R. Sawhny, for the Applicants. 

Mr. Parmeshwor Dayil, for the Opposite 
Party. 

Mr. Muicomson, for the Crown. 


JUDGMENT,.— On the 28th of September 
1913, Muasmmat Kalia, the wife of one Baban 
made a report at the Police station charging 
six persons with having assaulted her 
husband. On the 2nd of October 1913, 
Nachko, the brother of Baban, filed a com- 
plaint in the Court of the District Magis- 
trate against nine persons with respect 
to the same assault on Baban as had 
been reported by Musammat Kalia. The 
District Magistrate forwarded | Nachko's 
complaint to Mr. White, who was the Sub. 
Divisional Officer, for disposal. Mr. White 
ordered an inquiry under section 202 of 
the Code of Criminal Procedure and on 
the 18th of October 1918, he dismissed 
Nachko’s complaint under section 203 of the 
Code. On the 22ad of October 1913 Baban 
made a complaint against six oatof the nine 
persons named by  Naehko, and  allezed 
the same facts as reported by Musammat 
Kalia, Mr. White ordered that the Police 
papers and the papers in  Nachko's case 
should be put up along with Baban's com- 
plaint, on the 28sh October 1913. Before 
that date Mr. White ceased to be the Sub- 
Divisional Officer and was re-placed by Mr. 
Saraj Din Bajpai. Mr. 
took up the case and ordered process to 
issue againsb the accused on the llth 
November 1913: Against that order this 
application in revision has been filed on 
the ground that according to the decision of 
this Court in Queen- Empress v. Adam Khan(1), 


(1) 22 A. 106, 
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Me. Suraj Diu Bajpai had no jurisdiction to 
proceed: with the case inasmuch as Mr. 
White had already dismissed a complaint in 
the same matter. The case of Queen Empress 
v. Adam Khan (1), as stated by the 
learned Judges themselves who decided it 
is only applicable to exactly similar facts as 
the learned Judges say :— 

"We desire it to be distinctly understood 
that we decide nothing except the question 
actually raised by the facts in this case, 
which is, that when a competent tribunal 
has dismissed a complaint, another tribunal 
of exactly the same powers cannot re-open the 


. same matter on a complaint made to it." In 


that case the first complaint had been made 
in the Court of an Honorary Magistrate who 
dismissed it under section 208 of the Code of 
Criminal Procedure. A similar complaint 
against the same person was then made in the 
Court of a Deputy Magistrate. Both the 
Honorary Magistrate and the Deputy 
Magistrate were Magistrates of equal 
jurisdiction, namely, Magistrates of the 
first class. In this case at first sight, there is, 
undoubtedly, a great similarity between the 
facts now before me and the facts in that cage. 
There is, however, this distinction. Nachko’s 
complaint was disposed of by Mr. White to 
whom it has been sent because he was the 
Sub.Divisional Magistrate having jurisdiction 
over the place where the offence was alleged 
to have been committed. He dismissed that 
complaint as stated above, but when on the 
22nd October Baban put in his complaint 
Mr. White entertained it, at any rate to this 
extent, that he fixed a further date for its 
disposal Mr. Suraj Din Bajpai took up the 
matter simply because he had become the 
Sab- Divisional Magistrate and was thus seized 
of the case as the successor of Mr. White. 
In other words ib was the sane tribunal 
although the incumbent was a different 
individual. In this view Mr. Suraj Din Bajpai 
would not be precluded from entertaining 
Baban's complaint as has been held in Queen- 
Empress v. Umelan (2), and other cases 
in this Court, the last of which was decided by 
a Beneh, of which I was a member, on the 8th 
November 1918, that is William Cecil Keymer 
v. Emperor (8). But whether the ruling of 
Queen- H mpress v. Adam Khan (1) is or is not 


' (2) A, W. N. (1895) 86... 
(3) 22 Ind. Cas. 145; 12 A. D. J. J; 15 Or, L.J. L 
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distinguishable on the ground suggested, it 
Seems to me that this is certainly a case in 
which there should have bsen & Magisterial 
inquiry. It appears that on the 28th 
September 1913, both the wife of Baban and 
Raghunath, one of the men whom she 
charged with having assaulted her husband, 
madecounter-complaints. Nachko and Raghu- 
nath both filed complaintsin Court, apparent- 
ly being dissatisfied with the action of the 
Police. Both cases were sent to Mr. White 
for disposal. He accepted apparantly the 
report of the Police and dismissed both cases. 
"This, I think, is & oase in. which this Court 
may properly take action under section 437 
of the Code of Criminal Procedure. F, there- 
fore, direct that Baban's complaint be returned 
to the learned District Magistrate and that 
he will either inquire into the samo himself 
or will have it inquired into by some com- 
petent Magistrate subordinate to himself. If 
Mr. White is still in the district 16 might be 
eonvenient for him to dispose of the matter, 


CALCUTTA HIGH COURT. 
G OVERNMENT CRIMINAL APPRAL No. 9 or 1913, 
November 28, 1913. 
Present: —Mr. Justice Holmwood and 
Mr. Justice Sharfuddin. 
DEPUTY SUPERINTENDENT anp 
REMEMBRANCER or LEGAL AFFAIRS, 
BENGAL —APPELLANT 
versus 
AMULYA OHARAN AWAN —Acausgp — 


RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 417— 
Acquittal — Appeal — Interference by High Court, 
when justified. 

In an appeal from an order of acquittal, the High 
Court cannot interfere unless the judgment of the 
Court below is wrong and perverse, or without juris- 
diction and based upon obvious errors in procedure. 


Where a judgment of acquittal is based at the most 
ona doubtful weighing of facts and not on any irregu- 
larity or negligence or other matter affecting the 
jurisdiction or the regularity of the trial, the High 
Court will not interfere. 


Appeal by the Local Government under 
section 417 of the Criminal Procedure Code, 
1898, against the following judgment of the 
Deputy Magistrate of Serampore, dated March 


18th, 1913, aecquitting the accused under 
section 258 of the Code, -who was charged 
with an offence under section 406, Indian 
Penal Code, _ 


l JUDGMENT. 
In this case, Amulya Awan a jute 
broker is charged as follows: “that you 


being entrusted with 235 bales of jute 
weighing 244 maunds, 38 seers, 4 chittacks 
worth about Rs. 2,279-6-3 by Nafar Chandra 
Ghosh (a jute merchant) at Sheoraphuli with 
directions to sell the same to Messrs. Jowan 
Mall-Chandar Mull of Cossipore, Caleutta, 
have on or about 15th November last cəm- 
mitted criminal breach of trust regarding 
the 235 bales of jute by selling them to Hari 
Singh-Nehal Chand aud Bhag Chand-Nim 
Chand and misappropriated the sale-proceeds 
and thereby committed an offence punish- 
able under section.406 of the Indian Penal 
Code eto." 

Accused, in his written statement sup- 
plementary to the examination under 
section 364, Criminal Procedure Code, admits 
liability to Nafar Ohandra Ghosh for the 
price of the jute in question and says that he 
has been doing so from the very beginning 
though the money he realised by the 
sale has been lost, He has not exceeded 
the terms of the contract he says. 

I have carefully gone through the recorded 
evidence and the cognate rulings in this 
case and leaving out the material issues 
involved in this case and concentrating our 
attention upon the main fact of the case, 
I find that in view of the above admission 
of liability by the accused in this Court 
as well aa previously made, as deposed to 
by complainant himself end some of his 
witnesses, e.g., P. W. No. 5 Bipin Behary's 
Gross examination, a criminal ease for mis- 
appropriation cannot stand against the 
accused. 

As for the specific direction to sell to Messrs. 
Jewan Mull-Chandra Mall only and to no other 
firm there is no evidence whatever to corrobo- 
rate the complainant. In view of all this, 
the question whether Nani Ambel really stole 
the sale-proceeds of the jute from the 
accused, for preferring which charge he has 
been ordered by Mr. Walker, Deputy Com- 
missioner of Police, Calcutta, to be prosecuted 
under sectipn 211, Indian Penal Code, is im- 
material. 
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Broadly speaking, the present case isa 
matter for the Civil Court on acsount of 
accuged’s admission of monetary liability for 
the jute to Nafar Ghosh and absence of 
satisfactory proof of direction about sale to 
‘Messrs. Jewan Mull and Chandra Mull 
only. ; 


. I, therefore, hold that no criminal case 
lies against the accused Amulya Awan. He 
is, therefore, acquitted under section 258, 
Criminal Procedure Code. Bater false sec- 
tion 408; mistake of law. 


Mr. Orr, Deputy Legal Remembrancer, for - 


the Orown. 


. . Babus Atulya Oharan Boss and Birbh ushan 
Dutt, for the Complainant. 


Babus Manmatha Nath Mukherjee and Indra 
Narain De, for the Accused, 


JUDGMENT.—We are clearly of opiniou 
‘after perusing the whole of the evidence in 
this case that the learned Magistrate was 
justified in finding that ib was extremely 
doubtful whether this was not a civil case 
brought to put pressure on the accused 
to recover the money. All the arguments 
that have been used on the evidenca to 
show that there was dishonest sonversion 
-and that the story of loss is not to be 
depended upon, are based upon the evidence 
which was given, before the learned Magis- 
trate drew up the charge ou the 3rd of 
March, and had he then acquitted the 
accused merely upon his own statement we 
should have held that such acquittal was 
irregular and without jurisdiction and that 
there could only be an order of discharge 
because if the evidence before the charge 
was not sufficient for conviction the learned 
Magistrate was bound to discharge him and 


not to acquit him. But we find that some: 


very significant  eross-examination of the 
“principal witnesses took place after the 
charge, and that in this cross-examination 


it appears that certain statements made by | 


the complainant are contradicted by B. -Bepin 
Behary Bannerjee, that there was some 
kind of settlement proposed and the allega- 
tion that Jiwan Mull did not reject the 
consigumentof jute in question is rendered very 
doubtful by the admission of the complainant 
himself that Jewan Mull's man was in Court 
and he. was not prepared to examine him, and 
by the Manjhi’s clear statement that the day 
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before or two days before, Jewan Mall had 
actually declined to receive the jute from this 
firm on the ground that it was very inferior. 
This jute also appears from the Manjhi's state- 


‘ment to have been inferior; for he says that the 


first firm to whom the accused went to offer 
it refused to take more than 12 bales, 
because if was full of water. Now, this 
cross-examination of the complainant aud 
the Manjhi and of B. Bepin Behary may, 
in our opinion, have very properly affected 
the Magistrate’s mind so as to induce him 
to have very grave doubts whether this 
case was not a case of civil nature brought 
for the purpose cf bringing pressure on 
the accused to pay the money. 

In appeal from an acquittal we cannot 
interfere unless the judgment of the Court 
below is wrong and perverse, or without 
jurisdiction and based upon obvious errors in 
procedure. Nothing of the kind appears. 
The learned Magistrate has given his mind 
to the case, and even if he had been wrong 
his decision is one which we should be bound 
to uphold; because it would be based at 
the mostona doabtfal weighing of facts 
and not on any irregularity or negligeneca, or 
other matter going to the jurisdiction or to 
the regularity of the trial. 


For these reasons we must decline 
to interfere with the jadzment of 
acquittal. The appeal is dismissed., 


Appeal dismissed. 





MADRAS HIGH COURT. 
HgrFsRRED Trai No. 41 or 1913. 
November 10, 1913. 
Present; —Mr. Justice Ayling and 
Mr. Justice Oldfield. 
GOLLA CHINNA VENKADU— 
PRISONER—-APPELLANT 
versus 
EMPEROR-—O»rosrrE FARTY. 
Evidence Act (I of 1872), s. 118—0Oaths Act (X of 
1873), ss. 5, 18— Ohild. witness —Failure to administer 
oath — Evidence, whether inadmissible — Insanity of 
accused, plea of — Time. 

A child's evidence is nob inadmissible meroly because 
no oath was administered toit. Although section 5 of 
Oaths Act is imperativo, still section 13 of tho Act 
governs cases of this sort. 

Empress v. Viraperumal, 16 M. 105; 1 Weir 823, 
followed. 
Queen-Empress v. Maru, 10 A. 207, dissented from, 
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Where an accused pleads insanity, the evidence 
relating to it must refer to the time when hé com- 
mitted the offence and not to the state of his mind 
long afterwards. 


Trial referred by the Court of Session 
of the Kistna Division, at Masulipatam, for 
confirmation of the sentence of death passed 
upon the said prisoner in Case No. 25 of 
the Calendar for 1913. 

Mr, 4. Nilakantam, for the Prisoner. 

The Public Prosecutor, for the Government. 

JUDGMENT.—The appellant has been 
convicted of the murder of his wife on the 
night of July 25th. The direct evidence 
against him is that of two of his children, 
prosecution witnesses Nos. 4 and 6, who 
say they awoke in the middle of the night 
and saw the appellant cutting his wife's 
throat. 


These witnesses, who are aged eight and six 
years, were not affirmed orsworn by the 
Sessions Judge; and ib is argued by the 
appellant’s Vakilthat their evidence is on 
this account inadmissible and should be 
excluded from consideration. In reply to 
this the Public Prosecutor relies on section 
13 of the Indian Oaths Act. 

The authorities on the subject are not 
uniform; but it appears to be the view of 
both the Bombay and Oaleutta High Courts 
that the failure by a Court to administer 
oath or affirmation toa witness does not 
render the evidence of that witness in- 
admissible. The same view was taken by 
Parker, J.,in the only reported case of this 
Court, | Empress v. Viraperumal (1), 
bearing on the point, although Collins, C.J., 
. was of a different opinion. In an unreported 
case (Empress v. Ferumal) referred to therein, 
Wilkinson and Muthusawmi Iyer, JJ., took 
the same view as Parker, J. 


It is only in the Allahabad High Court 
that the opposite view has prevailed. Vide 
Queen-Empress v. Maru (2). Both on a 
construction of section 13 and in view 
of the authorities above referred to, we 
are inclined to hold that section 13 applies 
to a case of this kind, and that the evidence 
is admissible. 


We are at the same time constrained to 
point out that seetion 5 of the Oaths Act, 
is imperative; and if a Oourt holds that 


(1) 16 M. 105; 1 Weir 823, 
(2) 10 A. 207. 
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a witness '" may lawfall ba examined or 
give or be required to give evidence” 
(in other words, ia compatent to testify), it 
is the duty of the Court to administer 
oath or affirmation to that person before 
recording his evidence. We see no reason 


for not acting on the evidence of the 
children. 

Even if that evidence were left ont 
of account, there remains sufficient 


circumstantial evidence to warrant the 
inference that the appellant murdered his 
wife. 
The only other point argued relates to 
the sanity of the appellant, whether the case 
falls under section 84 of the Indian Penal 
Code. No snch plea was set up either in 
the committal inquiry or iu the Sessions 
Court, in bothof which the bsbaviour of 
the appellant appears to have been that 
of a sane man, His appeal petition to 
this Court, which we have carefully con- 
sidered, contains no suggestion of insanity. 
It appears, however, that, when notice of the 
date of hearing of this appeal was sent to 
him, his bahaviour was such as to suggest 
to the Medical Officer in charge of the Jailin 
which he was confined that he might be 
insane, and after some further observations, 
this officer has submitted a report in which 
he states his opinion that the appellant is 
now insane, though he suggested the desir- 


_ ability of further investigation. 


Apart from this report, which is nob 
evidence, it is, in our opinion, impossible to 
accept the defence of insanity. The appel- 
lant's Vakil has invited oar attentions £2 the 
apparent absence of motive for the crime, 
and to the appellant’s behaviour, immedi- 


: ately afterwards as supporting his plea; 


but while giving full weight to these points, 


: we do not consider that, veiwing them in 


connection with the whole record, a Court 
would be justified in inferring legal insanity 
at the time of the crime. 

The report of the Medical Officer is, of 
course, a very different matter, but it does not 
follow that because the appellant is insane 
now (if he be insane) that he was insane in 
July. He may have lost his reason s8ineo his 
trial and condemnation to death. 


On the record before us we must confirm 
the conviction, while reducing the sentence to 
transportation for life, 
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It will be a matter for the consideration of 
Government, after further observations of the 
appellant, whether he should undergo this 
sentence in the usual way ;orshould be 
treated as a criminal lunatic. 

Sentence reduced. 


CALCUTTA HIGH COURT. 
Criminar Rererence No. 232 or 1918, 
November 19, 1913. 

Present: —Mr. Justice Imam and 
Mr. Justice Chapman. 

RAMJIWAN RAI— COMPLAINANT 
= vOTrSu8 

. ABILAKH BARAI--AGGUSED. b 

Criminal Procedure Code (Act V of 1898), s. 247—- 
Summons case—Case adjourned for argument after 
evidence of both sides closed— Non-appéarance of 
complainant on fixed day— Dismissal of case— Acquittal 
of accused, whether legal. 

f A Magistrate may dismiss a complaint under see- 
tion 247 of the Criminal Procedure Code, if the 
complainant does not appear on the day to which 
the hearing has been adjourned, even though the 
witnesses for the parties had been examined and 
the case was adjourned for argument. 

Muddoosoodun Shah v. Hari Dass, 22 W. R 40 Or., 
relied upon. 

Reference by the Magistrate of Saran, 
dated Angust 28th, 1913, recommeuding that 
the order of the Sub-Divisional Magistrate of 
Gopalganj, dated August 11th, 1913, aequit- 
ting the accused under section 247 of the 
Criminal Procedure Code may be set aside. 


ORDER OF REFERENCE. 

Under section 488 of the Criminal Pro- 
cedure Code, I herewith transmit the record 
of the case noted in the margin to be laid 
before the High Court, with the following 
report. 

l. A brief analysis of the case. The case is 
one under section 352, Indian Penal Code, and 
section 24 of Act I of 1871 and it was- made 
over to the Sub- Deputy Magistrate, Gopal- 
ganj, for trial on 19th June 1913. He adjourn- 
ed the case till 25th June 1913, at the request 
of the acoused. In four subsequent dates the 
witnesses for the prosecution and defence were 
examined and a local inquiry also was held. 
A date (llth August 1913) was then fixed for 


argument and judgment bat since the com-. 
plainant failed to appear on that date the ac-. 


cused was acquitted under section 247, Crimi- 
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nal Procedure Code. On the same date the 
complainant fileda petition stating that on 
aceount of rain he could not appear earlier 
and he requested that his case might be heard, 
Magistrate filed the 
petition saying that he had no further 
jurisdiction. 

2. The order recommended for revision.— 
The order of the Sub-Deputy Magistrate, 
dated llth August 1913, viz, "the com- 
plainant is absent. Accused is present. 
Accused is acquitted under section 247, 
Criminal Procedure Code." 

9. In what particular portion of that order 
the Court making the reference considers an 
error ona point of law io exist—The whole 
order of acquittal is illegal. 

4. The grounds upon which, in the opinion 
of such Court, the order should be seversed. — 
There is no provision in the Criminal Pro. 
cedure Code for the hearing of argument in 
summons cases. [he prosecution and defence 
witnesses had been heard and under the law 
nothing remained for the Magistrate but to 
pass judgment and he could not avoid this 
daty merely on account of the absence of one 
of the parties. In the 14th Edition of 
Prinsep’s Procedure Code under section 247, 
Criminal Procedure Code, it is noted: 
"When the complainant is absent on the day 
fixed for the defence the Magistrate should 
not deal with the case summarily under 
section 247 unless the appearance ‘of the 
complainant has been specially required at 
that adjourned hearing for he has done all 
that was necessary for him to establish his 
case’. This applies much more strongly 
to the present instance when the case, apart. 
from the judgment, had been coneluded. 

The explanation of the Sub-Deputy Magis- 
trate is herewith enclosed. 

Babu  Bazkaniha Nath Mitier, 
Accused. 

JUDGMENT.—This is a reference by the 
Officiating District Magistrate of Saran 
asking forthe setting aside of an order of 
acquittal passed by the Sub- Deputy Magistrate 
of Gopalgauj under section 247, Criminal Pro- 
cedure Code, on account of the absence of the 
complainant at the time of the hearing of 
the argument in the case. The case that 
was beforethe Sub-Deputy Magistrate was 
& summons case and, therefore, governed by 
the procedure laid down in Chapter XX of 
the Code, of Criminal Procedure. The 


for the 
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- principal point on which the District Magis- 
trate has asked for our interference with the 
acquittal is that the Code makes no provision 
for argument in a case governed by Chapter 
XX, and, therefore, the presence of the com- 
plainant at that stage wasnob required by 
law. Iiis true that Chapter XX of the Code 
makes no provision for argument ina sum- 
mons case, but we are nob prepared to say 
that the hearing of a case is concluded with 
the examination of the witnesses for the 
parties. Asa matter of fact, the case had 
been adjourned by the Sub- Deputy Magis- 
trate to be heard again for the purpose of 
the agreement and oral evidence being 
explained to him. In that view the hearing 
of the case did not end and, therefore, section 
247 of the Code of Criminal Procedure had 
application to the circumstances of the case. 

In the case of Mudoosoodun v. Haridoss (1) 
it was laid down that "under section 208 of 
the Code of Criminal Procedure of 1872 
(section 247 of the present Code) the Magis- 
trate may dismiss the complaint if the com- 
plainant does not appear on the day to which 
the hearing has been duly adjourned, even 
though the complainant and his witnesses 
have been examined and their further 
attendance seems unnecessary." Regard being 
had tothe authority of the case,we have 
just now cited, we are unable to interfere 
with the order of acquittal passed by the 
Sub- Deputy Magistrate. 


(1) 22 W. R, 40 Cr. 


ALLAHABAD HIGH COURT. 
Criminan MIEOELUANEOUS ÁPPLIOATION 
No. 223 or 1913. 
November 12, 1913. 

Present:— Justice Sir George Knox, Kr, 
MANGAL AND OTHERS— ÁPPLICANTS 
VETSUB 
EMPEROR—Oppostre PARTY, 

Üriminal Procedure Code (Act V of 1898), s, 510 — 
Trying Magistrate alone can act under s. 540—Accus- 
ed's right to summon defence witnesses exhausted— 
How should he proceed —A ffidavit-—Contents, 

Where an accused person has exhausted his right of 
summoning witnesses for the defenco, he cannot 
summon any other witness except by moving the 
Magistrate under the powers vested in the Magistrate 
under section 540 of the Criminal Procedure Code, 


~ 
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An order for summoning witnesses cannot be 
passed by a Magisirate, who is not seized of the case, 
on the ground that the trying Magistrate is absent 
from the station. 

An affidavit must contain nothing -but bare facts 
known to the person who makes the affidavit either 
personally or upon information from a source which 
he believes to be a correct source and one on which 
reliance can be placed. As human beings are liable to 
make mistakes in reciting facts, the law requires 
that the contents of affidavits should be carefully read 
over to the deponents in a language"which they under- 
stand and should be vouched by them to be correct.. 

Criminal miscellaneous application against 
an order of the Magistrate, second Class, of 
Mirzapur. 

Mr. A. P. Dube (with him Mr. Satya Ohandra 
Mukerji), for the Applicants. 

Mr. W. Wallach, Government- Advoeate, 
for the Crown. 

JUDGMENT.— This is an application pre- 
sented on the part of Mangal Praead and 
others. The application is supported by an 
affidavit bearing date the 18th of October 
1918. That affidavit purports to be sworn by 
one Shambnu,son of Gopi, caste Brahmin, 
resident of Jangi Ghat in the City of Mirza- 
pur. The application prays (1) that the 
order of Mr. L. S. White, dated the Ist of 
October 1913, he set aside and ihe order of 
Babu Jwala Prasad, sammoning the Line 
Inspector, Mr. Firth, and the City Kotwal be 
restored; (2) that tbe District Magistrate 
of Mirzapur and the Superintendent of Police 
be ordered to be summoned; (3) that after 
passing these orders the case be transferred 
to some other ecmpetent Magistrate. After 
hearing the learned Counsel in support of the 
application I find from the record that this 
was a case falling under sections 3 and 4 of 
Act 111 of 1867. The accused were sent 
up by the Police and placed before Mr. L. S. 
White fcr irial on ihe 2nd of September 
19183. On that date the Magistrate examined 
all the witnesses for the prosecution and called 
upon theaccused for their defence, After 
the defence was taken, he adjourned the 
case to the 4th of October 1913, and again 
to the 20th of October 1918. There is 
another order cf adjournment which need 
not ke noticed. On the 26th of September 
1913, Mr. White was away from Mirzapur 
and in his abseuce an application was put in 
on behalf of the accused praying that eighteen 
witnesses might be summoned as witneeses 
for the defence. This application was 
placed before Mr, Jwala Prasad, That 


- 
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officer, on what authority I know not and - 


cannot discover, passed an order that these 
. witnesses be summoned. Not being seized 
of the case himself, he had absolutely no 
power of any kind to pass an order in the 
case, especially an order of this description. 
In this list of witnesses, neither the Magis- 
trate of Mirzapur nor the Superintendent of 
Police are named. The accused had, therefore, 
exhausted the power of summoning witnesses 
for the defence. All that he could do was 
to move the Magistrate to summon any other 
witnesses whom he might deem necessary 
under the powers vested in the Magistrate, 
under section 540 of the Code of Criminal 
Procedure. That an error was made by 
Babu ‘Jwala Prasad in passing the order 
he did, will be seen from this fact that Babu 
Jwala Prasad was naver seized of the case 
and had no power to issue sammons on 
witnesses. On the record there is ro order 
of transfer giving Mr. Jwala Prasad juris- 
diction to pass such an order. It will also 
be seen that Mr. White was quite within 
his powers 1n refusing to summon the District 
Magistrate and the Superintendent of Police. 
The orders then complained of are right and 
proper orders, and there exists no ground 
of any kind justifying an order of transfer in 
this case. This application is, therefore, 
dismissed. Bunt there remain still more 
serious acts on the part of Shambhu whom 
I have already mentioned above. Shambhu 
in his affidavit sets out that “this 
case was originally heard and tried by Babu 
` Jwala Prasad, Magistrate, first class, before 
whom four prosecution witnesses, viz., Mr. 
Firth, [ine Inspector, Police, City Kotwal, 
Kalka Prasad, one Shahmir, and, a man 
named Kaderi, were examined and cursorily 
cross examined. I know this from my 
personal knowledge. That the said Babu 
Jwala Prasad after the witnesses were so 
examined called the accused to enter upon 
their defence, whereupon in. view of the 
cursory oross-examination of the witnesses, 
the accused* putin an application that the 
witnesses be re summoned for further cross- 
examination which the Court in the interests 
of justice granted.” The affidavit concludes 
I solemnly affirm that this my declaration is 
true, that it conceals nothing and that no part 
of it is false’. Let an order issue directing 
the District Magistrate of Mirzapur to serve a 
summons upon Shambhu, son of Gopi Nath, 
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caste Brahmin, resident of Jangi Ghat, City of 
Mirzapur, to appear in this Court on the 12th 
of November 1913, to show cause why he 
should not be tried for swearing a false 
affidavit or why some other suitable order 
should not be passed. 

On cause being shown His 
delivered the following 

ORDER.—Shambhu, son of Gopi Nath 
caste Brahmin, resident of Jangi Ghat, City 
Mirzapur, has appeared in this QOourt in 
obedience to the order issued upon him. 
He says thab in instrueting the learned 
Counsel who drew up the affidavit he made 
use of the words "Joint Sahib” and never 
made use of the words Babu Jwala Prasad. 
For the words which appeared in paragraph 
3 of the affidavit he expresses regret and 
says that he had no intention to mislead 
the Court. The explanation is a very 
lame one. Not only did be aver that the 
person who called the accused to enter upon 
their defence was Babu Jwala Prasad and 
that he swore this of his own personal 
knowledge but he also appended an attesta- 
tion clause which vouched for the truth 
of his declaration. To go further, when he 
came before the Commissioner he solemnly 
affirmed that this fact was true. Ib appears 
from the affidavit that the affidavit was 
read over and explained to him. It is 
difficult to understand how if this pro- 
cedure was duly carried out and the 
deponent paid attention to the words read 
over to him he failed to notice ‘that he 
was being made to swear toa fact which 
did not exist. I am afraid, however, that 
it may be the case that the Gare and 
precision with which affidavits are intended 
to be verified and sworn to by the persons 
who make them are not always okserved 
by those who administer affidavits and 
those who prepare them. The intention of 
the law is and it oannot be too often re- 
peated that an affidavit must contain 
nothing but bare facts known to the person 
who makes the affidavit either personally 


Lordship 


. or upon information from a source which 


he believes to be acorrect source and one 
on which reliance can be placed. Further, 
as it is for human beings to make a 
mistake in reciting a fact the law re- 
quires that the contents of affidavits should 
be carefully read over to the deponents 
in words understood by them and vouched 
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by them to be correct. In whatever haste 
Shambhu may have been, itis dificalt to 
conceive that if he intended to tell the 
truth, he would not have noticed that the 
writer of the affidavit had led him no 
doubt unwillingly into the making of a 
statemeat which he, Shambhu, knew to be 
false. For this reason Í accept the apology 
which is made by him, and I hope after 
this, those who make affidavits, those who 
prepare affidavits, aud those who are 
entrusted with the solemn daty of having 
affidavits sworn bsfore them, will take 
proper care tosee that the provisions of 
the law are duly carried out. Carelessaess 
on the part of any oue of these (three 
may place the deponentin 4 very serious 
position and the apology which I 
accept on tha present oscasion must not 
be coostrued to be a precedent of this 
Court for always accepting statements of 
this nature as safficient to condone the 
making ofa false statement. I discharge 
Shambhu with this warning. The contents 
of this warning will ba duly and carefully 
explained to him. i 


PUNJAB CHIEF COURT. 
Crruinat Revision Casa No, 616 or 1918. 
May 17, 1913. 
Present:— Mr. Jastica Kensington. 
EMPEROR rargoven JHANDA SINGH— 
; COMFPLAINANT 
versus 


MUHAMMAD DIN —Accosep. 

Workmen's Breach of Contract Act (XIII of 1859)— 
Contract for service for more than three years, whether 
enforceable even for a limited period —Agreement to 1e- 
pay advance out of wages earned, whether contemplated 
by dct —Agreement providing penalty for. breach —In- 
applicability of Act. 

A contract of service entered into for more than three 
years cannot be enforced even for. a limited period 
under Act XIII of 1853. The general provision of 
law is that a man cannot be treated as a oriminal 
for not performing a contract which could not be en. 
forced against him by a civil process. 

Where the accused in proceedings under Act XITI of 
1859 entered into a contract whereby he agreed to re. 
pay the initial loan or advance out of wages earned: 

Held, that the agreement was quite different from 
a contract contemplated by the Act 

Ram. Prasad v. Dirgpal 3 A. 744, Queen Empress v. 
Rajab 16 B. 368, Ganeshi Lal v. Shugan Chand 5 
Ind. Cas. 914; 9 P. R. 1910 Cr.; 12 P. W. R. 1910 
Cr.; 11 Cr. L. J. 329 referred to. 

Where a contract by a workman provides » definite 
penalty for breach, the employer cannot, under any 
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circumstances, adopt the remedy by proceeding in 
terms of Act XIII of 1859. 


Case reported by the Sessions Judge of the 
Sialkot Division, with his No. 103-J, dated 
15th March 1913. 

FACTS.—The facts of this case are as 
follows:— | 

Jhanda Singh, proprietor of a factory, 
known as the Victoria Sports Works, Sialkot, 
complains thaton 19th April 1910, the ae- 
cused accepted an advance of Rs. 59 from 
him and promised to work for five years as a 
ball-maker in the factory and so executed an 
agreement, but on 17th October 1912, he left 
away the work; Rs. 53-14-0 out of the ad- 
vance money is dus from him. 

The accused pleads that the terms of the 
agreement were not recorded with his 
knowledge. The complainant gets work done 
in contravention of the stipulations in the 
agreement. He dedacts wages. He dis- 
honours and beats the accused and gets work 
beyond his power. He bids him to sew with 
twine of swine bristles, 

The accused was directed by Sheikh Miran 
Bakhsh, exersising the powers of a Magis- 
trate of the Ist Class, in the Sialkot District, 
by order dated 21st January 1913, under 
sections 1 and 2, Act XIII of 1859 to work 
under the respondent till 15th April 1915. 

The proeeedings are forwarded for re- 
vision on the following 


GROUNDS.—It appears to me that [ 
must refer these 6 applications fcr revision 
to the Chief Court as they raise several queas- 
tions under the Act XIII of 1859. The facts 
in each case differ in detail, but cortain 
features are common to all of them. 

In the first place the petitioners all enterad 
into coutracts of personal service for mors 
than three years, viz., for five years. ib is 
not suggested that they entered into inden- 
tures of apprenticeship and as a contrant fcr 
personal service or “a coatract, the perform. 
ance of which involves the performance of a 
continuous duty extending over a longer 
period than three years from its date," can- 
nob be enforced by civil action under sec. 
tion 21 (gy of the Specific Relief Act, I 
think the present contracts were, on the face 
of them, invalid, and not enforc3abdle afcer 
three years from the date of execution in 
each ease. The Honorary Magistrate hag 
directed petitioners to eo»mplete their five 
years’ term ‘of service, but, in my opinion, 
each term ought to be reduced by two years 
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in any event, It could hardly be held that 
2 contract not enforceable at Civil law could 
be enforced by a criminal prosecution. The 
workman in refusing to carry out such a 
contract would have the "lawful excuse” that 
his contract wgs an illegal one and void 
under section 21, Specife Relief Act 

There is authority for this view in Queen- 
Empress v. Rajab (1) where the English case 
of Banks v. Crossland (2) ia referred to. 

This point was not raised by patitionor's 
Counsel., | ; 

The next point is the principal one raised 
by petitioner'sCounsel. The petitioners have 
one and all.entered into a oontract whereby 
they agree to re-pay the initial loan or ad- 
vance out of wages earned. In form, then, 
the loans made to them were secured on 
their future wages and not directly advances 
made on account of work which they had 
contracted to perform. Still in substance I 
can see no practical difference between a 
contract £o work and re-pay an advance in 
cash out of the wages earned’ and a contract 
also to work and re pay an advance in kind, 
2. €., by the labour of services rendered. And 
on the whole, this appears to be the View of 
the authorities cited, viz., Tangi Joght v. Hall 
(3) and Queen- Empress v. Tulukanam (4), but 
I can find no ruling on the precise point raised. 
None of the cases now involved resemble the 
one reported in the foot.note to page 1833 of 
Indian Law Reports Madras, Volume VII. The 
advances made were to be re-paid ont of the 
wages earned apparently as might be agreed 
upon by the parties from time to time. 
employer might possibly have deducted all the 
wages earned in any one month in liquidation 
of the advance, or the petitioners might have 
insisted on re paying all the advances out of 
their wages. In either case the advànes 
being wholly paid off no proceeding ander the 
Act would then Fave lain, though the em- 
ployer might have a civil remedy, But in no 
 euse was the advance fully re. paid or exacted. 
But in the cases* of Muhammad Din, son 


of Allah Bakhsh, Muhammad Din, son of 
(1) 6 B. 368 at p. 871. 
(2) 44 L. J. M. C. 8; 10 Q. B. 97; 32 L. T. 220; 23 
W.R, 414. : 
(3) 23 M. 203; 1 Weir 697, 
(4) 7 M. 131; 1 Weir 685. 
* Case Revision No. 381-20. 
No. 389.19. 
No. 388.24. 
No. 386.21. 
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Nizam Din, Nur Muhammad, son of Fazal, 
and Feroz Din, the complainant agreed to pay 
a monthly wage, .and he has deducted a 
proportionate share of that wage for Sundays, 
on the ground that his factory is closed on 
Sundays by order of the Collector. It is, 
however, admitted on his behalf that the 
Collector’s order was passed before any of 
thes» contracts were made. This being so, 


' ib ought to be held that complainant agreed 


to pay these four petitioners a monthly wage 
for every month's work, excluding Sundays, 
because he knew that they would not be 
allowed to work on Sundays. The agree- 
ments d> not provide for any deduction on 
account of the compulsory closing of the 
factory on Sundays. Ib is admitted for 
complainant that deductions from the wages 
paid were made on account of Sundays. 

I recommend then that the Honorary 
Magistrate’s orders in Revision Cases, 
Nos. 19, 20, 21 and 24 be set aside. And 
in Cases Nos. 22 and 231 recommend that 
the periods for which petitioners have been 
ordered to work be reduced by two years. 

The petitioner's (ounsel urges that the 
restrictions on trade are invalid, but as the 
Hoaorary Magistrate imposed no penalty on 
that ground, so that point need not be 
considered. 

Complainant’s Counsel questions the com- 
petenoy of the Chief Court to revise any order 
under Act XIII of 1859, but the High Courts 
have revised various orders under the Act. 

The petitioner, Fateh Din, did not get his 
whole advance of Rs 30 in gash, but partly 
in kind, as he received a tennis bat, value 
Rs. 13 in part payment of the ‘advauce. 
There is no Truck Act in India, and I cannot 
see how this fact is relevant. He purchased 
a bat for Rs. 13 out of the Rs. 30 advanced. 

The separate note’ on each case shows the 
terms of each contract, 

Mr. Gokal Ohand Narang, for the Com- 
plainant. 

. Mr. Muhammad Iqbal, for the Accused. 


ORDER.—There are before me six separate 
eases reported by the Sessions Judge of 
Sialkot for revision of orders passed by an 
Honorary Magistrate of the lst class under 
sections 2 and 8, Act XIII of 1859 (breaches 
of contracts by artifisers, etel, These 
revisions cover the cases of six workmen 
employed by. a fastory on various dates 
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between March 1910 and April 1911 to work 
under contracts, professing to be framed 
under Act XIII of 1859, The ages of the 
men at the time of contract varied from 19 
to 49, They contracted to work for five years 
at specified rates of daily or monthly wages, 
and in each case it was provided that the 
factory advanced sums of from Rs. 10 to 
Rs. 59 to be recovered from the wages. 

The six petitioners have left the factory on 
various dates between August and Novem- 
ber 1912, dnd on applications toa Magis- 
trate they have been directed to continue 
working for the factory for the remainder 
of the terms of five years ‘expiring on certain 
dates in 1915 and 1916, the petitioners being 
further directed, under section 3 of the Act, 
to furnish security for due performance 
of the orders. 

The learned Sessions Judge has pointed 
out one fatal defect which invalidates all 
these contracts. By section 21 (g) of the 
Specific Relief Act no contract ean be speci- 
fically enforced the performance of which 
involves the performance of a continuous 
duty extending over a longer period than three 
years from its date. There is a similar 
limitation to three years in the somewhat 
analogous case covered by section 492 of the 
Indian Penal Code. The Sessions Judga 
seems to have been of opinion that this 
initial difficulty can be got over by requiring 
the petitioners to continue working under 
their contracts for the period of three years 
but it does not appear to me that this is 
a sound view of the law. The general 
provision of law is that a mau caunot be 
treated as a criminal for not performing a 
contract which could not 
against him bya civil process. The whole 
of these contracts now in question appear 
to me to be absolutely unenforceable by a 
. givil process even up to the limit of three 
years. The law says that the contracts 
cannot be specifically enforced at all, and 
I am inclined to say that neither the 
Civil nor the Criminal Courts would have 
any discretion to enforce them for some 
limited period. 

The Sessions Judge has farther found 
that in the case of four of the petitioners, to 
whom monthly wages were guarranteed by 
the contracts, there has been a flagrant 
breach of contract by the factory in 
deducting one seventh of these wages on 
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account of closure of the factory on 
Sundays. In these four cases he has recom- 
mended that the Magistrate's orders be 
altogether set aside. In the remaining two 
cases, where the contract provided for daily 
wages at fixed rates he has recommended 
that the Magistrate's order should be 
modified by the limitation of the period 
for which the petitioners have to work for 
the factory to three years. For the reason 
already given I do not think that it is 
possible to make any distinction between 
these two classes of cases. 


There appears to me to be .a still 
further difficulty in the way of the 
respondent, owner of the factory. I do 


not think it possible to distinguish the 
present cases from that discussed in Ganesh 
Lal v. Shugan Ohand (5), in which 
it was ruled that similar orders by a. 
Magistrate must be set aside as wlira wires 
and bad inlaw. It is true that iu the 
present cases there is a contract provision 
that the petty sums advanced at the 
time of contract by way of loan shall be 
recovered from wages earned, and in this 
respect it is urged that the ruling 
of Ganeshi Dal v. Shugan Chand (5) 
does not apply.. The distinction appears 
to me to be superficial and to not really 
touch the merits of the question 
under consideration. The petty advances 
originally made were clearly by way of 
loan. In the case of each petitioner a 
running account has been kept up showing 
re-payments made and further advances 
given from time to time, with the net 
result that in four of these cases there is 
a balance shown as stil due to the 
factory. However ingeniously the terms 
of the contract may have been framed, 
I eannot treat these advances as: anything 
more than loans subject to the condition 
thet the borrowers should work for the 
factory and not transfer their services 
elsewhere until the money had been re-paid. 
As pointed oub in Ram Prasad v. Dirgpal 
(6), this was something quite different 
from any contract contemplated by Act 
XIII of 1859 and a similar ruling of Queen- 
Empress v. Rajab (1) has been also referred 
to in Ganesht Lal v. Shugan Chand (5). I do 

(5) 5 Ind. Cas. 914; 9 P. R. 1910 Cr, 12 P. W, 
R. 1910 Cr.; 11 Or, L. J. 829, 

-(6) 3 A. 744. 
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not think it possible to say that either the 
original advances or any subsequent advances 
by the employer in the present cases from 
time to time represent advances on 
account of any work which has been contracted 
to be performed. 

A still further difficulty has been pointed 
out by Counsel for the petitioners that in 
all the present contracts there is a 
distinct provision of a penalty to he 
recovered by the employer in ease of breach 
of the contract by the workmen concerned. 
The penalty may be unenforceable by a 
civil suit owing to the fact that the 
contracts themselves cannot be specifically 
enforced, but as these contracts prescribe 
a definite penalty for breach, I am inclined 
to the opinion that the employer could 
not, under any circumstances, adopt an 
alternative remedy by proceeding in terms 
of Act XIII of 1859. 

For all these reasons the revisions must 
be allowed and the Magistrate’s orders 
requiring the petitioners to continue work- 
ing for the factory for further periods are 
accordingly set aside. 

Revision ollowed. 


CALCUTTA HIGH COURT. 
CRIMINAL Reverence No. 322 cr 1913. 
January 16, 1914. 
Freseni:.—Mr. Justice Holmwood and 
(Mr. Justice Sbarf ud-din. | 
ASIRADDI MANDAL AND axorHer— 
- PETITIONERS 

versus 


EMPEROR—Opposire Panty. 

Oriminal Procedure Code (Act V of 1898), s. 122— 
Swurety.— Good. behaviour—Httness of surety. 

The ground of refusal by a Magistrate to accept a 
surety for good behaviour under section 122 of the 
Criminal Procedure Code, must be valid and reason. 
able and must be dealt with in each case as it arises. 

Narain Sooboddhee's case, 22 W. R. 
Jofar Ali Howladar v. Emperor, 6 Ind. Cas. 668; 14 C. 
W. N. 666, 11 Or. L. J. 892; 37 C. 446, followed. 

Where a Magistrate refused to accept as sureties, 
under section 122 of the Criminal Procedure Code, 
the brobhers'of the person bound down. to be of 
good behaviour because he considered them unfit 
for the reason that the person bound down was & 
notorious dacoit and there was a consensus of 
opinion that his brothers would not be able to keep 
him in control: 


Cr. 37 and : 
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Held, that the reason wasa reasonable and valid 
one. 


Reference by the Sessions Judge of 94. 
Pergannahs, recommending thatthe order 
of the Sub-Divisional Magistrate of Basirhat, 
dated December 12th, 1913, rejecting the 
application of the petitioners to stand as 
sureties of one Elem be set aside. 

Babu Punchanon Ghose, for Babu Satyendra 
Nath Mitter, for the Petitioners. 

JUDGMENT.—This was a reference made 
by the learned Sessions Judge of tha 24. 
Pergaunahs in a case in which the Magistrate 
had refused to accept certain sureties under 
section 122, Criminal Procedure Code, because 
he considered them unfit, the reason given by 
the trying Magistrate himself being, because 
Elem the person bound down was a notorious 
dacoit and there was a consensus of opinion 
that his brotbers would not be able to keep 
him in control. i 

When the Rule was first issued by the 
learned Judge in the Court below, the 
Sub- Divisional Officer who was then in 
charge and who had tried the 110 case 
rightly said that he would not reply to the 
Rule until he had made a careful irquiry 
on the spot.- He went out, he made a care. 
ful inquiry and he found as we have caid. 
He made inquiries not only at the Fatelapur 
Hat but also at Baderia. But this did not 
satisfy tbe learned Judge who has referred 
the matter to us because another Sub-Divi. 
sional Officer who succeeded the first has 
given some details by way of example in 
support of his predecessor's finding which the 
learned Judge thinks are not reasonable. 
One is the report of the Police Officer that 
Asiruddi Mondol is a moharrir of tome — 
mukhtear. That, of course, may or may not 
be a ground against him. The learned Sub- 
Divisional Magistrate in his report speaks of 
him as a Pleader’s clerk and is clearly wrong . 
in saying that the Pleader’s clerk is presum- 
But another example which he 
gives of their inability to control this man, 
is that although they are his elder brothers 
they could not induce him to get rid of a 
prostitute with whom he was openly living 
on the public road which practically caused 
a scandal. to the family. But these are only 
instances and wedo not think the learned 
Judge -is quite right in giving them as the 
only reasons in his statement of errors on a 
point of law which the Magistrate gave. 
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The real reason ig the consensus of opinion 
in the neighbourhood and we cannot say 
that this is an unreasonable ground. 

There have been many apparently conflict. 
ing decisions upon this point, but the law 
now appears to have come back to the point 
at which it originally stood in the statute 
. itself, and in the judgment of thia Court 


delivered in the case of Narain Scobodhee* 


(1). The statute merely says that the 
Magistrate may tefuse to accept any surety 
offered under this Chapter, for reasons to be 
recorded by him, that such surety is an unfit 
person, and in the case we have referred to 
in Narain Scobodhee’s case (1) it is laid down 
that the ground of refusal must be valid and 
1easonable. That is all. 

In the ease reported as Ram Pershad v. 
Kíug-Emgeror (2) a Bench of this Court gave 
certain advice to the Deputy Magistrate but 
without having the case argued before them 
and without issuing any Rule. Is is impossi- 
ble to conceive that this case should have 
been reported in the authorised law reports in 
the Indian Law Reports Series, for it is not 
a judgment of this Court and cannot be held 
to be a ruling. It was cited, however, before 
another Bench of this Court to which one of 
us was 8 party in the case of Adam Sheikh v. 
Emperor (t) and was followed by that Bench 
without any reference to another case which 
had beeadecided by Geidt and Woodroffe, JJ., 
which is reported as Jalil v. Emperor (5). 
There long and considered judgments wera 
delivered by both the Judges, and it was laid 
down that the unfitness of a surety for good 
behaviour though it may not exolude the 
idea of pecuniary ut fitness is more concerned 
“with the idea of moral unfitness. That 
was laid down by Mr. Justice Geidt; 
while Mr. Justice Woodroffe laid down that 
under section 122 the Magistrate has to 
determine whether a person offered as 
surety is a fit or unfit person; as the Legis- 
lature has not particularized any kind of 


unfitness the matter is left to the discretion: 


of the Magistrate subject to the High Court’s 
power of declaring in each case according to its 
own circumstances whether the order 


(1) 221W. R. 37 Cr. 

(2) 6 C. W. N. 693. 

(3) 350.400; 7 Or L. J. 439. 

(5) 4 Ind. Cas. 560; 18 0. W. N.80; 8 C. L. J. 
243; 8 Cr. L, J. 388. 
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passed by the Magistrate is reasonable or not. 
These cases came up before another Bench 
of this Court in the case of Jafar Álz Howladar v. 
Emperor (6), and after considering the appar- 
ent conflict between some of these rulings, it 
was again laid down, as was laid down in 
22 Weekly Reporter, that the ground 
of objection must be dealt with in each 
case as if arises. The head-note seems 
to be rather misleading, for it is set out 
that where a surety is competent in a 
pecuniary sense, the fact that be is not in a 
position to exercise control over the person 
bound down so as to ensure good bebaviour ia 
future is not a sufficient ground for his rejec- 
tion. A perusal of the judgment shows that 
the learned Judges never laid down any such 
doctrine at all. They say that in this 
particular case the sureties are men of 
sufficient substance to pay Rs. 2,509 but 
they are not in the opinion of the Magistrate 
in a position to control the petitioner suffi- 
ciently to ensure his good behaviour in 
future. They do not say anything further 
about thig ground, nor do they say that the 
complete want of control ig not a reasonable 
and sufficient ground. On the contrary, they 
say that there may be other objection to a 
man becoming a surety althongh he is 
peeuniarily ft for the position; but these 
it is not possible to specify, and such an 
objection must be dealt with in each case as 
it arises. 

We are, therefore, brought back to the 
original doctrine laid down in Narain 
Soobodhee’s case (1) that the only thing 
we have to sea is that the order in cach casa 
is reasonable and valid. 1t appears to us that 
the reason given by the Sub- Divisional Officer 
who tried the case was a reasonable and 
valid one, even though the examples with 
which his successor endeavoured to support it 
may not meet with approval. 

We, therefore, decline to interfere with 
the order of the Magistrate, The papers 
will be returned to the lower Court. 


(6) 6 Ind. Cas. 668; 37 O. 446, 14 O. W. N. 666; 
11 Cr. L. J. 392. í 


Vol. XXII] 


LEWIS, K. R. V. EMPEROR. 


MADRAS HIGH COURT. 
Criminat Revision Cass No. 274 or 1913. 
CgrxiNAL Revision PgririoN No. 227 
or 1918. 

December 12, 1913. 

Present; —Mr. Justice Sadasiva Áiyar. 
In re K. R. LEWÍS— AoccusgD No. 2 
~ —PETITIONER 

VETEUS 


EMPEROR—Obpposits Party. 

Penal Code (Act XLV of 1860), s. T9— Madras Forest 
Act (V of 1882), s. 21- -Principle not applicable, 

The principle of section 79 of the Penal Oode does 
not apply to an offence created by section 21 of the 
Forest Act. 

Emperor v. Kassim Isub Sab, 14 Bom. L. R. 365; 15 
Ind. Cas. 802; 13 Cr. L. J. 530, dissented from, 

In re.Penchul Reddi Kottur,9 Ind. Cas. 667; 9 M. L. 
T, 216; 12 Or. L. J. 99, followed. ' 

Petition, under sections 435 and 439 of the 
Code of Criminal Procedure of 1898, praying 
the High Court to revise the judgment of 
the lst class Joint Magistrate of Koondupur 
Division, in Criminal Appeal No. 51 of 1912 
preferred against those of the Stationary 2ad 
clazs, Magistrate of Koondupur Taluq. 

Mr. K. Ramanatha Shenaz, for the Peti- 
tioner. 

Mr. O. Sidney Smith, (for the 
Prosecutor), for the Government. 


ORDER.—I do not think that the principle 
of section 79 of the Indian. Penal Code 


Public 


should be applied to an offence created by ' 


the Forest Act for the protection of the 
Government revenue and of property be- 
longing to Government. Section 79 itself 
cannot apply as the definition of offence 
in section 40 covers only “a thing made 
punishable” by the Indian Penal Code except 
when the word is used in certain sections 
which do not include section 79. 


T, therefore, dissent from Emperor v. Kassim 
Isub Sab(1) and hold [following In re Penchul 
Reddy Kottur(2) |that the-belief of the accused 
that he was justified in his act cannot exculpate 
him from panishment for any of the offences 
created by section 21 of the Madras Forest 
Act. 

As regards the 2nd accused’s having been 
guilty of only the abetment of the offence 
charged against him because those who 
actually cut the forest trees, were coolies, the 
9nd acensed.admitted that he was wholly 


(1) 15 Ind. Cas. 802; 13 Cr. L. J. 630; 14 Bom. L. R, 
905. 
(2) 9 Iud. Cas. 567; 9 M. L. T. 216; 12 Cr. L. J. 99. 
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responsible for the cutting and he did not 
deny that he was present at the cutting 
though he did not wield an axe himself (see 
section 114, Indian Penal Code). I am 
not disposed in revision to allow him for 
the first time to raise this plea on the 
allegation that he madea mistake in not 
raising it before. Even if he is allowed 
would 
only necessitate a  fresb prosecution for 
abetment and a conviction for that offence. 

As regards the sentence, the records 
clearly show that 2nd accused (petitioner) 
had no dishonest intention and he had even 
parted with a large sum of money to the lst 
accused to acquire the right of outting the 
trees. I, therefore, think that a nominal 
sentence is sufficient [my authority is the 
same case of In re Penchul Reddi Kottur (2) 
already quoted by me] and I reduce the 
sentence on him toa fine of Rs. b and order 
the refund of the balance of whatever amount 
(if any) has been levied from him. 

Sentence reduced. 





CALCUTTA HIGH COURT. 
CrimtnaL Revision No. 1698 or 1913. 
December 16, 1913. 
Present:—Mr. Justice Imam and 

- Mr. Justico Chapman, 
WAZED ALI KHAN AND ANOTHER—~ 
PETITIONERS 
versus 
HMPEROR—Opposite Parry, 

Oriminal Procedure Code (Act V of 1898), ss, 107, 
526, cl. 8—Proceeding under section 107, if can be 
transferred by High Court—“Criminal case,” meaning 
of. 
A proceeding under section 107 of the Criminal 
Procedure Code is a criminal case, and, therefore, 
subject to the application of clause 8 of section 626 


. of the Criminal Procedure Code. 


Messrs. Norton Babus Anath Bandhu Guha 
and Probodh Ohandra Ohatterjee, for the 
Appellant. 

Babu Srish Ohandra Ohowdhry, 
Government Pleader, for the Orown. 

JUDGMENT.—The petitioners in this 
case have been ordered to execute bonds 
with sureties under section 107, Criminal 
Procedure Code, to keep the peace. At the 
trial of the case they applied to the Magis- 
trate, before the examination of witnesses had 
commenced, for an adjournment onder clause 
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8 of section 526, Criminal Procedure Code, 
to enable them to move this Court for a 
transfer. The application was refused for 
the reason that proceedings under section 
107 were not governed by clause 8 of section 
526 and the Magistrate proceeded to try the 
case. - The prosecution examined .11 witnesses 
but the petitioners declined to crosa- 
examine them, the claim being that the 
petitioners were entitled to an adjournment 
under the law. When called upon to enter 
on their defence, for the same reason, they 
declined to examine their witnesses. The 
Magistrate then made an order binding them 
to keep the peace. Against that order they 
moved this Court and obtained this Rule 
on the ground that the Magistrate had erred 
in law in holding that clause 8 of section 
526 had no application to cases under section 
107. 


On behalf of the Crown it has been 
contended that a proceeding under section 
107 is nota "criminal case" and inasmech 
as clause 8 of section 526 refers to "eriminal 
case or appeal” ib cannot be said to apply 
to a proceeding under section 107. We 
cannot accede to this argument. It is 
‘true that every case that is governed by 
the Code need not necessarily be a 
“criminal case" but it does not from that 


follow that only such cases are ' criminal". 


as relate to offences already committed .or 
said to have been committed. Under sec- 
tion 107 a Magistrate is empowered in his 
discretion to detain a person, who is the 
subject of the ‘proceeding, in custody until 
the completion of the enquiry. The Code 
further provides that if a person ordered 
to keep the peace does not give the 
necessary security he shall suffer simple 
imprisonment for the period laid down in 
the order. Such being the provisions of 
the Code we cannot, in the absence of a 
legislative definition of the -pbrase “criminal 
case", hold that a proceeding under section 
107 is not a  '"oriminal case”. In our 
view, cases under section 107 are subject to 
the application of clause 8 of section 526 
and the Magistrate erred in refusing the 
adjournment sought. 

This Rule, therefore, is made absolate 
and the order binding the petitioners to 
keep the peace is set aside. We, however, 
desire to remark that if 'in the opinion of 
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the Magistrate there is still apprebension 
of a breach of the peace between the parties it 
is opento him to adopt such preventive 
measures for the preservation of peace as 
he thinks proper under the law. 

Rule made absclute. 
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| PUNJAB CHIEF COURT. 
CRIMINAL Revision Petition No. 1047 og 1913. 
January 13, 1914. 
Present; —Mr. Justice Rattigan. 
BANWARI LAL—Convict—Peririoner 


VETEUE 


EMFEROR-—REsPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 239— 
Excise Act (XII of 18961, ss. 48, 53—Joint trial of persons 
separately accused of offences under the two sections— 
Conviction to be set aside—Accused raising no objection 
to joint trial— Possession by mistress in house furnished 
by her protector—Presumption— Possession on account 
of protector—-Penal Code (Act. XLV of 1860), s, 27— 
What proof necessary to raise presumption. 

Where the illicit possession of cocaine by A is 
unconnected with iis illicit sale by B, the joint trial 
of A and B under sections 48 and 53 of Act XII 
of 189G is illegal and a conviction based upon such 
trial will be set aside notwithstanding that the accus- 
ed raised no objection to the joint trial. 

Subrahmania Ayyar v. Emperor, 25 M. 61; 11 M. L. 
J. 283; 3 Bom. L. R, 540; 5 C. W. N. 866; 28 I. A. 257 
(P. C.); 2 Weir 271, followed. 

When aman furnishes a house for his mistress’ 
occupation, he may ieasonably be presumed to be in 
possession of all articles therein which can reason- 
ably be inferred to belong io him orto be in the 
possession of his mistress on his behalf. But the 
inference must be inapplicable to articles of which 
the mistress is in possession illegally or contrary to 
the provisions of law, especially when the article 
in question is such that he might well remain in 
ignorance that it was in his mistress’ possession. 

To raise the presumption under section 27 of 
the Indian Penal Code, something more than mere 
possession by the wife or mistress must be proved. 


Petition, under section 439 of the 
Criminal Procedure Code, for revision of 
the order of the Sessions Judge of the 
Delhi Divisicn, dated the 10th May. 19138, 
modifying that of the Magistrate, lst 
clase, Delhi, dated the 28th April 1913, 
convieling the petitioner. 

The Hon’bie Mr. chadi Lal, R. B., for the 
Petitioner. 

The Government Advocate, for 
&pondent. 


ihe Re- 
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JUDGMENT.—Bricfly stated, the facts 


that have been fully established by the’ 


-evidence on the record are that ihe Police 
received information that cocaine was 
being illicitly sold in a certain house in 
Delhi; that an organised raid was made 
upon the said house; that in one room & 
man named Sham Lal was found sitting on 
the floor with a pair of scales and a packet 
of cocaine (Exhibit P.) beside him, that 
subsequently other rooms in the house 
were searched, and that in one room, the 
door of which was locked bnt was opened 


with the aid of a key produced by: 
Musammué Phuldei, a widow, who occupied 
the room, more cocaine was found. 


Fourteen persons in all were sent up for 
trial and it was apparently explained to 
them that they were accused of offences 
punishable under sections 48 and 53 of 
Act XII of 1896, Of these persons elevan 
were acquitted by the Magistrate who 
tried the case, but three (wiz, Sham Lal, 
Sukh Deo and Banwari Lal) were convicted 
: uuder section 53 and sentenced, Sukh Deo 
and Banwari Lal each to four months’ rigo- 
rous imprisonment and a fine of Rs. 1,000, and 


Sham Lal to three months’ rigorous im-. 


prisonment and a fine of Rs. 500, 

The judgment of the Magistrate is not 
very clearly expressed and I find some 
difficulty in understanding why the only 
one of the three convicted persons who was 
actually found in possession of the drug has 
been awarded less punishment than the 
other two. Butitis, I think, obvious from 
the Magistrate's judgment that Banwari 
Lal and Sukh Deo were convicted because 
the Magistrate was satisfied that they 
occupied portions of the house and knew 
that cocaine was . being sold (presumably 
by Sham Inl) in tbat house;—in other 


words, that they abetted the sale by 
Sham Lal. 
The three convicts appealed -to the 


Sessione Judge and their appeals, were re- 
jected. Sham Lal and Sukh Deo have 
apparently accepted the decision of the 
Sessions Judge and served their terms of 
imprisonment and Jam not now concerned 
with their case. Banwari Lal, however, 
has petitioned this Court on the revision 
side on tke grounds that the joint irial 
of himself and the other accused persons 
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was illegal, and that there is on the 
record no sufficient material to justify his 
conviction of any offence. In my opinion 
these contentions must prevail The 
Magistrate convicted the petilioner under 
section 58 of the Acton the ground (aa 
stated by the Sessions Judge) that he 
authorized and connived at the sale of cocaine 
in a house which was legally in his occupa- 
tion. The Sessions Judge holds, and quite 


.rightly, that this conviction cannot be up- 


held. The sale of cocaine, if it took place 
at all, was effected in a portion of the honse 
which was separately rented by Sukh Deo, 
and there is nothing to show that the peti. 
tioner was in any way connected with Sham 
Lal aud Sukh Deo. The mere fact that he 
was the lesseo of another part of the house 
obviously is not sufficient to justify the in- 
ference that he abetted these two persons in 
committing an offence under the Act. Ac. 
mittedly he was not himself living in the 
house, and in point of fact there is good 
evidence to show that he was rot even in 
Delhi when the raid took place. The 
Sessions Judge was, therefore, right in 
holding that the petitioner's conviction under 
section 53 of the Act was erroneous. The 
learned Judge, however, finds that Musammat 
Phuldei was the permanent mistress of the 
petitioner; that the locked room which she 
occupied and in which cocaine was found, 
was actually rented by him and that con. 
sequently Musammat Phuldei’s possession of 
the drug must under section 27, Indian 
Penal Code, be taken to be the possession of 
the petitioner. He sccordingly altered the 
convietion to one under section 48 of the 
Ast, but maintained the sentence. The 
learned Judge justifies the course adopted 
by him by pointing out that the petitioner 
was informed atthe beginning of the trial 
that he was accused of offences under both 
sections 48 and 52, and- while admitting 
that npon this aspect of the case the joint 
trial of the petitioner and of Sham Lal and 
Sukh Deo was illegal, holds nevertheless 
that the petitioner who raised no objection 
to such joint trial, in the Court of the 
Magistrate, has in no sense been prejudiced 
thereby and that, therefore, the said trial 
ean stand. ‘his view of the law is entirely 
erroneous and opposed to the very explicit 
ruling by their Lordships of the Privy 
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Council in the well-known case of Subrahmanza 
Ayyar v. Emperor (1). The only provision of 
law which would have justified the joint trial 
of petitioner and other accused persons is sec- 
. tion 239 of the Criminal Procedure Code, 
which enacts that "when more persons than 
one are accused of the same offence or of 
different offences committed in the same 
transaction, or when one parson is accused 
of committing an offence, and another of 
abetment of, or attempt to commit, such 
offence, they may be chargel and tried 
together or separately, as the Court thinks 
fit.” 

Now, as I understand the proceedings in 
the Magistrate's Court, Banwari Lal was 
really tried for abetment of the offence com- 
mitted by Sham Laland Sukh Deo. In 
that event the trial of all three persons joint- 
ly would have been justified under section 
289 of the Code, but as I have observed, 
and as the Sessions Jndge himself concedes, 
Banwari Lal could not, upon ihe facts as 
found, have been convicted of such abetment. 
If, however, the Sessions Judge is right in 
assuming that Banwari Lal was tried for the 
offence (punishable under section 48 of 
Excise Act) of being in possession of cocaine 
found in the roam occupied by his mistress, 
Musammat Phuldei, then it is clear that 
the offence for which he was tried was 
entirely distinct from the offence committed 
by Sham Lal and Sukh Deo. Nor can it be 
urged that Musimmat Phuldei’s possession of 
cocaine was committed in the same transac: 
tion in which the offence committed by Sham 
Lal and Sukh Deo was committed for there 
is no connecting link between the two 
offences. It is possible, of course, that 
Musammat Phuldei obtained cocaine from 
those persons, but of this there is on the 
record no proof and itis equally possible 
that she obtained the cocaine elsewhere, 
Upon the evidence before me I must hold 
that the possession of cocaine by Musammat 
Phuldei is a transaction entirely distinct 
from the transaction in respect of which 
Sukh Deo and Sham Lal were tried and 
convicted. She occupied a room quite 
separate from that in which the latter kept 
and sold cocaine, and her illicit possession 
of the drug had nothing to do with the 


(1) 26 M. 61; 11 M. L. J. 283; 8 Bom. L. R. 540; 
5 Ü. W. N. 866; 28 T. A. 257 (P. CO); 2 Weir 271. 
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iliei& sale of the drug by those persons. 
On this ground alone I must accept this 
petition for revision and set aside the pro- 
ceedings of the Courts below. But I must 
go fnrther and hold that upon the facts 
found, &here is in law no justification for 
the conviction of the petitioner. Admittedly 
he was not himself in actual possession or 
occupation of the room in which the drug 
was found. It was in the occupation of 
Musammat Phuldei, and it was she who 
had the key of the door. There is, no 
doubt, evidence on the record to support 
the Sessions Judge’s finding that this room 
was actually rented by the petitiouer and 
that Musammat Phuldei was his mistress. 
But while ib may be admitted that a 
permanent mistress may be regardedas a 
"wife" for the purposes of section 27, Indian 
Penal Code, it would still be necessary to 
prove that the possession by the mistress 
was on account of her protector before it 
could be held that the latter was in posses- 
sion of articles of which the actual pbysical 
possession was with the mistreas. In the - 
ordinary course of things when & man 
furnishes a house for his mistress’ occupation 
he may reasonably be presumed to be in 
possession of all articles therein which can 
reasonably be inferred to belong to him or 
to be in the possession of his mistress on 
his behalf. But I cannot accept the pro- 
position that this inference applies equally 
to articles of which the mistress is in posses- 
sion illegally or contrary to the provisions 
of law. There is no présumpiion in such 
a case that she is in possession on behalf 
or ov account, of her protector, and especially 
is this so when the article in question is such 
that the latter might wéll remain in igno- 
rance that it was in his mistress’. possession, 
To hold otherwise would be tantamount to 
holding that a man can always be convicted ' 
when his wife or his mistress commits a 
theft and has the stolen article in her 
possession. The prosecution in cases of 
that kind must prove something more than 
that the article was found in the possession 
of the wife or mistress; they must establish 
facts from which a Court is justified in pre- 
suming that such possession was on account 
of the husband or protector. That such 
must be the law is clear from the terms of 
the section aud also from the facte that 
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under those terms a clerk or servant is 
placed in the same position as & wife. In 
the present case if Musammat Phuldei had 
happened to be a mere care-taker charged with 
the duty of looking after the room rented but 
not occupied, by the petitioner, it would have 
been impossible to hold that her possession 
of cocaine was in law the possession of her 
employer unless some further facts had been 
proved from which it could reasonably be 
inferred that she. was in possession nob on 
her own account but on behalf of her master. 
The fact that she happens to be the mistress 
and not merely the servant of the petitioner 
does not, in my opinion, make any difference, 
when the article in question is one of which 
- she might well have been in possession on 
her own account, or on account of any 
third person. 
.-l accordingly accept this petition and 
setting aside the orders of the Court below, 
1 acquit. the petitioner. His bail bond 
is discharged and the fine, if paid, will 
be refunded. 
l Petition accepted. 
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CALOUTTA HIGH COURT. 
CniMINAL Revision No. 638 or 1913. 
May 30, 1913. 

Present: —Mr. Justice [mam and 

Mr. Justice Chapman 
BISWESWAR SINGH AND OTHERB— 
2 ACCUSED— PETITIONERS 
ve788 


BHOLA NATH PATHUK —COMPLAINANT— 


Opposite PARTY. 

Criminal Procedure Code (Act V of 1898),ss. 517, 522 
—Immoveable property — Restoration, order for—Cri- 
minal “trespass not attended with force—-" Property" in 
section 617 does not apply to 4mmoveable property. 

Section 517 of the Criminal Procedure Code has no 
application to immoveable property. 

Sheikh Ahmed Alt v. Keenoo Khan, 1 Ind. Cas. 202; 
18 C. W. N. 77; 36 OC. 44; 9 Cr. L. J. 204, followed. 

- Where the accused dispossessed the complainant of 
his garden by breaking the padlock ofits gate, but 
used no force or violence and were convicted of the 
offence of criminal trespass: 

Held, that the Court had no power to order the 
restoration of the garden to the complainant under 
section 522 of the Oriminal Procedure Code, nor 
under section 517 as the latter did not apply to 
imimoveable property. 
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Babus Dasarathi Sanyal, Ram Taran 
Chatterjee and Suresh Ohandra Mukerjee, for 
the Petitioner. 

JUDGMBENT.—This was a Rule on the 
District Magistrate of Gaya to show cause 
why. the order under section 517 should 
not be sef aside on the ground that 
the order is entirely illegal and withont 
jurisdiction. 

The facts of this ease may be shortly 
stated to be that the petitioners dispossessed 
the complainant of his garden by breaking 
the padlock of its gate and entering it, where- 
upon they were convicted of an offence of 
criminal trespass. 

There is no eviderce to show that there 
was any force or violence used in the commis- 
sion of the offence. The Magistrate who 
tried this case passed an order under 
section 517, Criminal Procedure Code, 
restoring the garden tothe complainant. 
The question in this ease is whether section 
517 of the Code applies to moveable 
and-immoveable property alike. We have 
no hesitation, after comparing section 517 


with section 522 in saying that the 
former section has no application 


io immoveable property. If that section 
had any application to immoveable 


pro- 
perty, the provisions of section 522 
would become superfiuous; because if the 


word “property” comprehends both move- 
able and immoveable property, the section 
517 then becomes much more comprehensive 
in its meaning than section 522, The 
Magistrate obviously proceeded to pass an 
order under section 517 in this case on the- 
interpretation of the word "property" which 
being commonly applicable to moveable and 
immoveable property alike, has been 
taken to mean by him, property of either 
kind, : 

[n this connection as to the interpreta- 
the learned 
Vakil on behalf of the petitioners has 
drawn our attention to the case of Jugdown 
‘Sinha v. Queen- Empress (1) where the word 
"property" as used in section 405, Indian 
Penal Code, has been explained to mean 
moveable property only. Similarly in section 
517, from the language employed we do not 
understand the word ‘property’ to mean 
'immoveable property" Inthe case of Sherik 


(1) 23 C. 372. 
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Ahmed Ali v. Keenoo Khun (2) where a 
person had been dispossessed of a bungalow 
and iis contents and it was attende with force, 
Brett and Ryves, JJ., held, that in respect 
of them orders ought to have been passed 
under sections 522 aud 517, Criminal Pro- 
cedure Code. Although the point was not 
discussed, we clearly see that the learned 
Judges in that case did not think that an order 
under section b17 sould have been made in 
respect of the bungalow. . 

Following, therefore, the decision above 
referred to, we make this Rule absolute 
and seb aside the order under section 517 
passed in respect of the garden. 

Rule made absolute. 


(2) 1 Ind. Cas. 202; 18 C. W. N. 77; 36 C. 44; 9 Or. 
L, d 204. 


PUNJAB CHIEF COURT. 
Criminal Revision Peririon No, 1208 
. oF 1913. 

November 15, 1913. 
Preseni;—Mr. Justice Kensington. 
WASAKHI AND ANOTHER-—ÜONVIOTS — 
PETITIONERS 
tersus 
EMPEROR—PnosECUTOR — RESPONDENT. 

Eacise Act (XII of 1896), s. 61-——Findang of Lahan in 
premises outside village unter suspicious circumstances 
— Benefit of doubt— Revision Criminal Procedure Code 
(Act V of 1898), s. 439. ue 

The finding of articles suggesting illict distillation 
in a place easily accessible, such as an ordinary cattle- 
shed, whioh usually remains open and is situate out- 
side the village, is not sufficient for coavicting the 
owner of the shed under section 61 of Act XII of 1896, 
particularly where the search was made at the 
instigation of that person’s enemy, and no other in- 
criminating article was found in any part of his 


dwelling house. 

In case of doubt, even the concurrent findings of the 
Courts below are liable to be seb aside on revision un- 
der section 439, Criminal Procedure Code, 1898. 


Petition, under section 439 of the Criminal 
Procedure Code, for revision of the order of 
the Sessions Judge of the Gujranwala Division 
at Lahore, datedthe 26th April 1913, affirming 
that of the Magistrate, Ist class, Gujranwala, 
dated the 31st January 1918, convicting the 
petitioners. 

Mr. Nand Lal, for the Petitioners. 

JUDGMENT.—The petitioners are 
Wasakhi, Lambardar, aged 60:and his son 
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Solakhan aged 25. They have been convicted 
under section 51 of the Exeise Act XII of 
1896, and sentenced to fines of Hs. 50 each. 
The learned Sessions Judge, to whom the 
petitioners first applied for revision, appears 
to nave had some doubt about the case, but 
he eventually declined to report it. 

The articles discovered on a search instigat- 
ed by an informer were;— 

(1) 91 seers of lahan, (2) a distilling 
pipe, and (3) a bottle and glass containing 
a little liquor. 

These articles were admittedly discovered 
under a bhusa heap in the far corner of a 
shed owned by the lambardar. 

This shed is- situated in au enclosure 
occupied by buildings of the lambardar and 
a man named Natha Singh, It appears to 
be an ordinary cattle-shed which would 
usually remain open, and though the Sessions 
Judge has thought that it was locked at 
the time of search this seems to be a mistake. 
The Snb-Inspector’s evidence shows that 
the shed had only been closed after his 
arrival together with many other places which 
ib was proposed to search on the clues given 
by the informer. [tis admitted by the prosecu- 
tion that no other ineriminatiug articles were 
found in any part of the dwelling house of 
the lambardar, and as this particalar enclosure 
lies outside the village it must be obvious 
that there would be no sort of difficulty in 
the way of an enemy who wished to get 
an old lambardarjinto trouble by hiding a few 
incriminating articles there. . 

The defence has produced a large body 
of apparently trustworty evidence to show 
that this is what was in fact done. In 
particular it is impossible to overlook the 
evidence given by Kirpa Ram, retired 
Sergeant of Police, and Amrik Rai, Gerdawar 
Kanungo, who are defense witnesses Nos, 1 
and 4. From them it appears that it was 
a man named Ishar Singh who insisted on- 
search of this particular shed, which gives 
rise to very grave suspicion as he is a 
recognized enemy of the lambardar through 
whom he has been several times challaned 
for theft. i 


It seems to me far more probable than 
not that the case has been concocted against 
the iambardar out of enmity with the help 
of an informer. Greater attention should 
have been paid by the Magistrate to the 


^ 


Vol. XXII] 


EMPEROR V., BITHAL NATH. 


remarkable evidence -produced for the 
defence. The articles seized, no doubt, 
suggest illicit distillation, but they fall short 
of proving that the lambardar himself had 
ever set up a still, and it should not be 
hastily assumed that either he or his son 


. are guilty merely because things of the kind 


have been found in an easily accessible part 
of his property. There is such very ‘great 
doubt about the case that the revision is 
allowed. The convictions of both the peti- 
tioners are set aside. They are acquitted 
and their fines will be refunded, if paid. I 
do not myself think that there is ground for 
even serious suspicion against them, and the 
Magistrate should not have passed non- 
appealable sentences. 

Revision allowed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
CRIMINAG RErgRExGE No. 5C or 1913. 
October 15, 19138. 
Present: — Mr. Piggott, J. C. 
j EMPEROR —Prosecuror 


versus 
BITHAL NATH Accusen. 

Penal Code (Act XLV of 1860), s. 1S8—~Criminal 
Procedure Code (Act V of 1898), s. 550—Order issued 
by Police Sub-Inspector to Station Master to detain 
certain Logs lying on trucks suspected to be stolen pro- 
perty, legality of. 

Where a Police Sub- Inspector suspected that certain 
logs, which were lying on trucks at-a Railway Sta- 
tion, were stolen property and, instead of seizing them 
under section 550, Criminal Procedure Code, issued 
an order to the Station Master dir ecting him to 
detain the same: 

Held, that the order was irregular and objection- 
able. 

The Station Master, after detaining ike logs for 
some time, forwarded the consignment under express 
orders from the Traffic Superintendent: 

Held, that under these circumstances the conviction 
of the Station Master under section 188, Indian Penal 
Cede, could not be sustained. : 


Criminal Reference by the Additional 
Sessions Judge, Sitapur, dated 4th October 
1913, against the order of the Deputy Magis- 
trate of Ist class, Kheri, dated 28th August 
1918. 


The Government 
eutor. 


JUDGMENT,—This case has been rightly 


Pleader, for the Prose- 
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referred by the learned Additional Sessions 
The essential facts are simple. A 
Sub-Inspector of the Government Railway 
Police found reason to suspect that certain 
logs which were lying on trucks at Mailani 
Railway Station, in transit between Sarota 
and Cawnpore, were stolen property. He 
was apparently conducting an investigation 
into the suspected theft of the said logs. He 
could have availed himself of the provisions 
of section 550 of the Code of Criminal 
Procedure to szize the logs in question; and 
had he done so in good faith in the discharge 
of his duty, his action could neither have 
been opposed nor called in question. He 
would appear to have overlooked the pro- 
visions of the section above referred to, or 
to have felt some doubt whether the infor- 
mation in his possession really justified a 
suspicion that an offence had been committed 
in respect of the said logs. Instead of 
seizing them, he issued an order to the 
Station Master directing him to detain the 
same. The precise order has not been 
produced and we are left fo infer its terms 
from other evidence on the record. It seems 
clear, however, that the Sub Inspector did 
not direct the Station Master of Mailani, 
either to attend and produce the logs in 
question at any particular place, or simply 
to produce them. The order was irregular 
in form and calculated to place the Station 
Master in a difficulty, by laying upon him 
the responsibilty of an irregular course of 
actiun which he might have found it difficult 
to justify in the event ofits being ealled in 
question, either by his department superiors, 
or in the course of a civil suit for damages 
against the Railway Company for unlawful 
detention of the goods. I do not wish to 
impute any improper motive to the Sub- 
Inspector, but the effect of his action was to 
shirk the responsibility imposed upon him 
by his possession of the powers defined in 
seetion 550 of the Code of Oriminal Pro- 
cedure, and to endeavour to lay upon the 
Station Master of Mailani a responsibility 
whicb that officer should not have been called 
upoa to undertake. Asa matter of fact tha 
Station Master seems to have acted with 
perfect propriety. He did temporarily 
detain the goods, as requested, for a sufficient 
length of time to enable him to consult” his 
official superiors, and he only forwarded the 
consignment under express orders fram the 
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Traffic Superintendent. 1 agree with the 
Additional Sessions Judge that, apart from 
other difficulties in the care, ib cannot be 
held that the logs in question were in the 
possession or power of the Station Master of 
Mailani; at any rate they were no longer in 
his possession or power when his depart- 
‘mental superior, the Traffic Superintendent, 
had assumed the responsibility of issuing a 
positive order to him to forward the con- 
signment, As I have already pointed out, 
the law gives an Investigating Police Officer 
abundant power to deal with a matter of 
this sort in cases of emergency; but in the 


present instance the Sub-Inspector refrained 


from exercising his lawful powers and 
endeavoured to attain the object which he 
had in view in an irregular and objectionable 
manner. 

L set aside the conviction and sentence in 
this case and acquit Babu Bithal Nath of 
the offence charged.’ The fine impcsed by 
the Magistrate, if paid, will be refunded. 

Accused acquitted. 





PUNJAB CHIEF COURT. 
OniMINAL ÁPPEAL No, 563 cr 1913. 
November 15, 1913. 

Present: —M rv. Justice Tohnetens and 
Mr, Justice Beadon. 

KUNDA SINGH—(Convict) — APPELLANT 
versus 
EMPEROR-- RESPONDENT. 

Penal Code (Act XLV of 1860), s. 804, Paris 1 «nd 
2—Cuipable homicide, 

Where on a sudden quarrel the accused on the spur 
of the moment and without premeditation atruck a 
blow with achhavt on the head of the complainant 
which resulted in the latter’s death: 

Held, that since there was no motive for causing 
death and the accused did not intend to cause death 
or to cause such bodily injary as was likely to 
cause death, he could not be convicted of the 
offence ander Part 1 of section 304, Penal Code, 
but that since he knew that a blow on the head with a 
chhavi was likely to cause death, his offence fell 
within the second part of section 304, Penal Code. 


Appeal from the order of tha Sessions 
Jadge, Ferozepore Division, dated the 30th 
June 1913, convicting the appellant. 

Mr. Nand Lol, fur the Appellant. 

Mr. Broadway, (Assistant Legal Remem- 
brancer), for the Respondent, 
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JUDGMENT.—The appellant Kunda 
Singh has been convicted under section 304, 
Part 1, Indian Penal Code, in connection 
with the death of a man named Vir Singh 
and has been sentenced to transportation 
for life. 

According to the evidence for the pro- 
secution, Kunda Singh was sitting on the 
thara, or platform in front of his house 
in the evening of the 4th April 1913, 
when Vir Siagh cams down the lane 
driving some cattle. Oneof the bullocks . 
mounted on to the platform aud this 
annoyed Kunda Singh. This led to abuse 
and a sudden: quarrel in which Kunda 
Singh struck Vir Singh a blow on the 
head witha chhavi which he fetched from 
his house. 

: Bachna, P. W. No. 5 and Indar Singh, 
P. W. No. 6, who were present at the 
time, took the wounded man home and the. 
attack on Vir Singh was also witnessed by 
Sher Singh, P. W. No. 3, Muglu, P. W. 
No. 4 aud Baggu, P. W. No 7. 

On the following day, 4.6, on 5th April 
1918, Vir Singh instituted a complaint 
Beton a Magistrate charging Kunda Singh 
with striking him on the head with a 
chhacz and after recording his statement, 
the Magistrate directed him to get himself 
medically examined and to produce evi- 
dence in support of his story at a pre- 
liminary inquiry. On the 6th April 1913, 
the Magistrate, on receiving intimation 
that Vir Singh's condition. was dangerous, 
recorded his statement at the hospital and 
the case was handed over to the Police 
for investigation. 

Vir Singh died in hospital on the 7th 
April 1913, and the medical evidence shows . 
that death was caused by a savere blow on 
the head inflicted with a sharp weapon 
such as a chhaw. 

There was ab first no idea that a fatal 
injury had been inflieted. Even the Magis. 
trate at the time of the institution: of 
complaint did not detect from Vir Singh's 
appearance that the injury wes serious, 
there is, therefore, nothing suspicious in 
the fact that no report was made to the 
lambardars or to the Police especially as there 
was no delay on the part of Vir Singh in 
instituting his complaint in Court. 

In his statement recorded at the }ospital 
Singh omitted to mention that the 
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annoyance caused by. the bullock was the 
Immediate cause of the quarrel. He, 
however, stated that the blow was in- 
flieted outside Kunda. Singh's house and 
in his complaint and in his statement of 
the -5th April he clearly referred to the 
bullock incident. 

. The omission was probably dus to Vir 
Singh’s serious condition at the time when 
his statement was recorded in hospital and 
is not of great importarce. 


It has also been pointed ont, the only 
witnesses mentioned in Vir Singh’s first 
statement are Bachna and Indar Singh, but 
it does not follow from this that no one 
else was present. 

These two men are P E mentioned 
because they were the persons who helped 
Vir Singh to return to his house after he 
was wounded. 

No evidence has been produced to show 
that there were blood-stains at the plase 
where the blow was inflicted, and it is 
-urged that this is suspicious. Vir Singh, 


however, was in the lane and nob on the 


inara when the blow was inflisted and the 
constant traffic in the lane might easily 
have removed traces of blood before the 
cas? came into the hands of the Police for 
investigation, 


Then it is urged that the prosecution is 
withholding important evidence in not 
producing Vir Singh’s pagri, but there does 
not appear to be much force in this argu- 
ment. There is no doubt that Vir Singh 
received a blow on the head with a sharp 
weapon and, if the pagré was cut or blood- 
stained, the prcsecution would have no 
motive in withholding. it. The evidence 
shows that the pogri fell off and it 
was, n0 doubt, left behind, when Vir Singh 
was taken wounded to’ his house. Under 
these circumstances the probability is that 
it was made away by Kunda Singh. 

The defence is that a quarrel in which 
Kunda Singh took no part, took place 
between ‘Vir Singh and the witnesses for 
the prosecution, and that in this quarrel 
Vir Singh received a blow which was 
inflicted by Muglu with a takwa. 


This story has been rightly rejected. 
It is &bsurd to suppose that Vir Singh 
would accuse an innocent man instead of 
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the man who had eaused bim serious 
injury. 


Certain minor discrepancies in the state- 
ments of the witnesses for the prosecution 
have been noticed by the learned Sessions 
Judge and they are of: no importance, 
We agree in the finding that the facts 
alleged by the prosecation have been fally 
establis ‘ied. 

Though a chhavt was used, only one blow 
was inflicted. Kunda Singh on the spur of 
the moment and in the heat of passion seems 


. to have seized the first weapon which came 


to hard. 

There was no premeditation, and in 
view of the inadequate motive for cansing 
death .we do not think that Kunda Singh 
intended to cause death, or to cause such 
bodily injury as was likely to cause death. 
Kunda Singh, however, undoubtedly, knew 
that a blow on the head with a chhavi was 
likely to cause death, and we find that his 
offence falls within the second part and 
not the first part of section 304, Indian 
Penal Code. 

Ar attack on an unarmed maa with a 
dangerous weapon like a chhavz is a serious 
matter. The case is a bad one of its kind, 
and we think if necessary to pass the 
maximum. sentence of imprisonment provided 


for the offence. 


We sofar accept the appealas to alter 
the conviction to one under the second part 
of section 304, Indian Penal Code, aud to 
reduce the sentence to one of ten years’ 
rigorous imprisonment. - 

Appeal accepted; _ 

Sentence altered, 


ALLAHABAD HIGH COURT. 
- ORIMINAL Reviston No. 949 or 1913. 
October 25, 1913. 
Present: —Mr. Justice Rafique. 
GOPAL SINGH AND ANOTHER —AppPLICANTS 


versus 


EMPEROR —Oe»osir& Parry. 
Criminal Procedure Code (Act V of 1898), s. 64 (1) 
—Penal Code (Act XLV of 1860), s. 358— Arrest by 


` Police constable without warrant on credible information 


of commission of cognizable offence Obstruction made 
lo arrest, 
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A warrant of arrest was issued against A on a charge 
of a cognizable offence. The Sub-Inspector of tho 
Thana, in which A resided, ordered his subordinate 
constables to be on the look out for A and to arrest 
him wherever found. A constable with a chaukidar 
came across 4 and proceeded to arrest him inform- 
ing him at the same time that a warrant had 
been issued against him but no warrant was produced. 
B, a third person, interfered and prevented A’s 
arrest: 

Held, that B was guilty of an offence under sec- 
tion 358, Indian Penal Code, inasmuch as the offence, 
with which 4 was charged, was a cognizable one and 
the Police constable had credible information, i.e., had 
knowledge of the warrant against A. 

Queen-Hmpress v. Dalip, 18 A. 246; A. W. N. (1896) 
48, referred to. 


Criminal revision against an order of the 
Sessions Judge of Benares. 
. Mr. Hamilton, for the Applicants. 

Mr. Malcomson, for the Crown. 


JUDGMENT.—The two applicants, Gopal 
Singh and Sukhuandan Singh, were convicted 
under section 353, Indian Penal Code, of the 
offence of obstructing two public servants in 
the discharge of their duties. The applicants 
challenge their conviction and deny their 
guilt. It appears that one Raghu Nandan 
Singh was wanted on a charge of cheating by 
the Bombay Police and & warrant for his 
arrest was issued to the Sub-Inspector Bara- 
gaon in whose circle the village of Raghu 
Nandan Singh was situate. The Sub Inspec- 
{or ordered his subordinate constables to be 
on the look out for Raghu Nandan Singh 
and to arrest him wherever found. Sarju 
Singh constable with a chaukidar came across 
Raghu Nandan Singh and proceeded to arrest 
him informing him at thesane time that a 
warrant had been issued by the Bombay 
Police under which he (Raghu Nandan Singh) 
was wanted. Raghu Nandan. Singh ealled for 
help aud Sarju Singh attempted fo arrest 
him. The two applieauts came up, interfered 
with and assaulted Sarju Singh, and the 
chaukidor and managed to prevent the arrest 
of Raghu Nandan Singh. Oa the report of 
the constable both the applicants were sent 
up for trial on a charge under section 353, 
Indian Penal Code, and were convicted. They 
preferred an appeal to the Sessions Judge of 
Benares and their appeal was dismissed, 
They have come up in revision to this Court. 
It is contended on their behalf that the con- 
stable and the chaukidar were not doing their 
duty when attempting to arrest Raghu 
Nandan Singh because neither the constable 
nor the chaukidar had the warrant of arrest 
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with him. The ruling of Queen-Hmpress v. 
Dalip (1) was cited in support sf this con- 
tention. The second contention is that the 
conviction under section 353, Indian Penal 
Code, is not maintainable inasmuch as the in- 
terference was made when the constable and 
the chaukidar were not occupied in the dis- 
charge of their duty. Both contentions are, 
in my opinion, unsound. The second conten- 
tion depends on the first. Under section 54 
clause (1) of the Code of Criminal Procedure 
every Police offiser is empowered to arrest 
without a warrant a person who has com- 
mitted a cognizable offenca on suspicion or 
credible information of the commission of the 
offence. The constable had information of 
the offence committed by Raghu Nandan 
Singh through the warrant issued by the. 
Bombay Police and such information may 
well be described as credible information. 
The case relied on by the learned Counsel for 
the applicants does not apply, as the offence 
in that case was not a cognizable offence. I 
think that the constable and the chawkidar 
were within their rights and were diseharg- 
ing their duty in their attempt to arrest 
Raghu Nandan Singh, and if in the discharge 
of their duties they were obstructed by the 
applicants, the offence of the latter falls under 
section 353, Indian Penal Code. Theapplica- 
tion fails and is rejected. 


Application rejected. 
(1) 18 A. 246; A. W. N. (1896) 48. 


MADRAS HIGH COURT. 
ORIMINAL APPEALS Nos. 515 AND 516 or 1912, 
CngiMINAL Revisron Case No. Z7 or 1913. 
(Case TAKEN ur No. 2 or 1913.) 
February 11, 1913. 

Present: —Justice Sir Ralph Benson, Kr., and 
Mr. Justice Sundara Aiyar. 
KAMBAM BALI REDDY AND OTHERS — 
PEgriTIONERS— APPELLANTS 
versus 
EMPEROR—RtsPOSDENT. 

Uriminal Procedure Code (Act V of 1898), ss. 403, 
423 (b), 439 (4) — Appeal against conviction — Acquittal 
——Re-trial— Tigh Cow t8 power to alter the finding and 
enhance sentence—Revision—Applicability of s. 439 


(4)— Construction of statute. — 
A High Court, when hearing an appeal against 
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& conviction, may asa Court of appeal, under sec- 
tion 423 clause (b), Criminal Procedure Code, alter 
the finding and then as a Court of revision under 
section 439, Criminal Procedure Code, enhance the 
sentence so as fo make it appropriate to thé altered 
finding. 

In such cases the prohibition of re-trial contained in 
section 403, Criminal Procedure Code, does not apply 
as an appealto a High Court is not a second trial 
but a continuation of the trial. in the Sessions 
Court and'&hrows open the whole case to the inter- 
ference of the High Court. 

Appanna v. Mahalakshmi, 7 Ind. Cas. 861; 34 M, 
545; 8 M. L. T. 318, 11-Cr. L. J. 536, Golla Hanumappa 
v. Emperor, 10 Ind. Oas. 372; 21 M. L, J. 805; 10 M. 
L. T. 66; (1911) 2 M. W. N. 106; 35 M. 248; 12 Cr. L. 
J. 269,- Queen-Empress v. Jabanulla, 23 C. 975; 
Krishna Dhan Mandal v. Queen-Empress, 22 C. 377 and 
Queen-Hmpress v. Balwant, 9 A. 144, referred to. 

Criminal Appeal No. 600; Criminal Revision Oase 
No. 400 of 1903 and Criminal Appeal No. 143, (unre- 
ported), relied upon. 


Sub-section (4) of section 489, Oriminal Procedure ' 


Code, refers to a case where the trial has ended 
in a complete acquittal, not to a case where the 
trial has ended ia a conviction but the Court has 
wrongly applied the law or has wrongly found some 
fact not proved, and. has, in consequence, held that 
the conviction should be under some section of the 
Code other than the section properly applicable. The 
sub-section cannot be held to limit the powers of a 
Court of Appeal. It only limits the powers of a 
High Court when acting, not as a Court of Appeal, 
but as a Court of revision. 

The terms of a statute should not be so construed 


as to involve an inconsistency between its different 
parts. 


Appeal against the order of the Court of 
Session of the Onddapah Division, in Case 
No. 33 of the Calendar for 1912. ` 

Dr. S. Swamznathan, for the Petitioners. 

The Pubizc Prosecutor, for the Respondent. 


JUDGMENT.--Ín this case the five 
accused were charged with rioting armed 
with deadly weapons and with having 
murdered one Chinna Gangayya on the 15th 
May last, offences punishable under sections 
148 and 302 of the Indian Penal Code. 


The Sessions Judge found the accused not 
guilty of those offences, but guilty of simple 
rioting and of culpable homicide not amount- 
ing to murder (sections 147 and 304 of the 
Indian Penal Code). The accused appeal 
against their. conviction and this Court, as 
a Court of revision, has given them notice 
to show cause why they should not be con- 
victed of murder and be sentenced for that 
offence. _ l 

There cannot, we think, be the slightest 
doubt that the accused are guilty of rioting 
and in the course of it, killed Chinna 
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‘Gangayya, as found by the Sessions Judge. 
The evidence on both sides and every 
argument on behalf of the accused have been 
so fully and correctly dealt with in the 
judgment of the Sessions Judge that we 
~do nob feel called upon to re-discuss them 
iu detail. But we shall do so briefly. 

[After finding on evidence that the five 
accused (Kambam Bali Reddy, Kambam 
Inna Reddy, Gajjala Venkata Reddi, Kam- 
bam Savari Reddy and Kothapu Pilla 
Gangayya) were guilty of the murder of 
Chinna Gangayya, their Lordships observed 
as follows: 


It is, however, contended for the appel- 
lants that we have no power to remedy the 
error into which the Sessions Judge has 
fallen except by ordering a new trial on the 
charge of murder. We do not accept this 
contention, Section 423 clause (b) of the 
Criminal Procedure Code expressly empowers 
an Appellate Court hearing an appeal from 
& conviction, (as in this, case) to alter the 
finding. Sea Appanna v. Pethant Mahalak- 
shm? (1) and Golla Hanumappa v. Emperor (2), 
The appellants cannot rely upon section 
403 of the Criminal Procedure Code and, 
plead the acquittal by the Sessions Court 
on the charge of murder asa bar to the 
jurisdiction of this Court, because, as point- 
ed out in the case of Queen-Hmpress v. 
Jabanuila (8), the present ‘appeal is not a 
second trial, but only a continuation of the 
trial in the Sessions Court. The decision 
in the case of Krishna Dhan Mandal v. 
Queen- Empress (4), is to the same effect, 
whére it is observed: "When an act or a 
series of acts is of such a nature that it is 
doubtful which of several offences the facts 
which can be proved will oonstitute, an 
appeal from a conviction for any one of such 
offences must lay the whole case open to 
the interference of the Appellate Court 
notwithstanding any order of acquittal by 
the first Court in regard to any of the 
other offences. The interference of the 
Appellate Court in such a case is directed 
primarily, not against the acquittal, but 
against the conviction which is called in 

(1) 7 Ind. Cas. 861; 34 M. 545; 8 M. i. T. 318; 11 
Cr. L. J. 634. 

(2) 10 Ind. Cas. 372; 21 M. L., J, 805; 10 M. L. T. 
66; (1911) 2 M. W. N. 106, 35 M. 243; 12 Cr. L. J. 269, 


(3) 23 C. 976. 
(4) 22 C. 377. 
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question by the aceused, though if the 
interference is to be rational and complete, 
the Appellate Court must deal with the 
whole ease." Nor can they rely on the 4th 
paragraph of section 439. That paragraph 
sannot be held to limit ths powers of a 
Court of Appeal. It only limits the powers 
of the High Court when acting, notas a 
Court of Appeal, but as a Court of Revision. 
It prevents the High Court when acting 
as & Court of Revision from converting a 
finding of acquittal into one of conviction. 
But section 423 clause (b) has no such 
restriction. The only restriction under that 
clause is that the Court of Appeal caunot 
enhance that sentence. 

It may be observed that under section 280 
of the Criminal Procedure Code of 1872, 1t 
was enacted that the Appellate Court “may 
alter and reverse the finding and sentence 
or order" of the Court below, "and may, 
if it see reason to do so, enhance any punish- 
ment that has been awarded." This power 
of enhancing the sentence was taken away 


from the Courts of Appeal by section 423 of. 


the Code of 1882, which so far as this matter 
is concerned, is the same as section 423 of 
the present Code. The Courts of Appeal 
include not only the High Court but also 
all Courts of Session, and District Magistrates 
and in practice all First Class Sub- Divisional 
Magistrates. $ 


It may well be that the Legislature 
thought that the power to enhance sentences 
ought not to be entrusted to so large a 
number of Courts, many of which would, 
in praetiee, be comparatively inexperienced, 
But that reason would not apply to the 
High Court: and so we find that in section 
489 of the Code of 1882 (which is the same 
as section 429 of the present Code) it was 
enacted that the "High Court may, in its 
diseretion, exercise all the powers conferred 
on a Court of Appeal by sections 195, 
493, 426, 427 and .428 or ona Court by 
section 338” and, it is expressly addeJ, 
"may enhance the sentence." The effect of 
the two sections read together is that the 
High Court when hearing an appeal against 
a conviction may under section 423 clause 
(b) alter the finding and then as a Court of 
Revision may under section 439 enhance 
the sentence so as to make it appropriate to 
the altered finding. 
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Sub-sesbion (4) of saction 439 which < 
enacts that ‘nothing in this section shall 
be deemed to authorise a High Coart to 
convert a finding of acquittal into oae of 
Gonviction,” is not, if rightly construed, 
inconsisteat with this view. The pro- 
hibition in aab-section (4) refers to a 
ease where the trial has ended in a complete 
acquittal, not to a case, lika tha present, 
where the trial has ended in acouviction, bat 
where the Court has wrongly applied the 
law or has wrongly found some fact not 
proved, and has, in consequencs, held - that 
the conviction should be under səmə section 
of the Code other than the section properly 
applicable. Any other construction would 
be inconsistent with the power to ‘alter the 
finding" given to the Court as a Court of 
Revision by virtue of its power to exercise 
the power conferred on a Court of Appeal 
by section 423 clause (b) and the termsof a 
statate should not be so construed as. to 
involve an inconsistency between its different 
parts, This view is borne out by the langu- 
age of section 423 clause (a) which speaks 
of “an order of acquittal” in the sense of 
an order finding the accused not gailty on 
any of the charges framed against him, when 
contrasted with the language of clause (b) . 
which provides for the ‘Appellate Court 
altering the finding where the accused has. 
been convicted by the first Court on certain 
charges but not on other charges. 

We are not aware of any reported decision 
opposed to the view we have taken, The 
observations of the Full Bench in Queen- 
Empress v. Balwant (5) are not applicable 
to the present case, sincein that case there 
was a complete acquittal and there was no 
appeal before the High Court against a 


‘gonviction so as to make section 423 (b) read 


with section 439 applicable, andthe effect 


of that provision was not considered. 


On the other hand, this Court has more than 
once acted in accordance with the view we 
have taken. In Oriminal Appeal No. 600 
and Criminal Revision Case No. 400 of 1903 
(unreported) the 2nd accused was charged 
with murder (section 302, Indian Penal Code). 
The Sessions Judge acquitted him of that 
offence, hat found him guilty of culpable 
homicide not amounting to murder (sec- 


(5) 9 A. 134. 
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tion 304, Indian Penal Code), and sentenced 
him to transportation for life. He appealed 
to this Court which also gave notice of ° 
revision, and this Court (Sir S. Subramania 


Aiyer, Officiating Chief Justice and Boddam, . 


J.) eonvieted him of murder and sentenced 
him to death. Again, in Criminal Appeal 
No. 143 and Criminal Revision Case No. 
157 of 1907, the accused was charged in the 
Sessions Court with marder (section 302, 
Indian Penal Code) but was acquitted of 
that offence and convicted only of voluntarily 
causing grievous hurt (section 325). The 
accused appealed to this Court, which also 
gave notice of revision, and the Court 
(Benson and Wallis, JJ.) held that he was 
guilty at the least of culpable homicide not 
amounting to murder, and added: “We, 
accordingly, as a Court of Bevision, convict 
him of that offence,” and it enhanced the 
sentence. Tt is true that in neither of these 
cases was the legality of altering the finding 
called in question or discussad, but for the 
reasons already stated, we are of opinion that 
the procedure was legal, though, no doubt, 
the power should, in practice, be exercised 
sparingly, as, in fact, it has been in the 
past. i 


In the result -we alter the finding in the 
present case to one of murder punishable 
under section 302, Indian Penal Code. There 
was no premeditation and we think the 
ends of justice will be satisfied by the 
lesser penalty allowed by law. In lien of 
the sentences imposed by the Sessions Judge 
we sentence each of the five accused to 
transportation for life, 


7 Conviction altered, < 


PUNJAB CHIEF COURT. 
Criminat Appear No. 628 or 1913; 
November 14, 1913. 

Present: —Mr. Justice Kensington. 
JOWAHIR SINGH-Convicr—APPELLANT 

. versus — | 
. EMPERO R— RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 75, 870 —Previous 
conviction —Sentence —Theft —Offence only technical — 
Criminal Procedure Code (Act V of 1898), s. 565— 
Police surveillance. | 

The accused was convicted of bheft and the Magis- 
trate taking into consideration his previous convic- 
tions sentenced him to seven years’ rigorous im- 
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prisonment, to be followed by Police surveillance 
for five years under section 565 of the Criminal 
Procedure Code. It appeared that the offence was 
only technically committed and the whole affair 
arose out of some squabble between the complain- 
ant and the accused in connection with the latter’s 
mistress: 

Held, that the offence could not be treated moro 
seriously with reference to section 75 of the Penal 
Code and that the conviction for -a trifling offence 
should not be made the occasion for a long period of 
Police surveillance. 

The sentence was reduced to one of six months’ 
rigorous imprisonment. i 


Appeal from the order of the Magistrate, 
Ist Class, Rawalpindi, exercising enhanced 
powers under section 30 of the Criminal 
Procedure Code, dated the 21st July 1913, 
convicting the appellant. 

Mr. Nand Lal, for the Appellant. 

JUDGMENT.—The two appeals No. 628 
by Jowahir Singh and No, 808 by Musammat 
Saido may be dealt with together. The 
former is a Mahajan aged 35 and the 
latter is his Muhammadan mistress aged 22, 
They have both been convicted of theft, 
the woman being sentenced to imprisonment 
for 6 months and the man to 7 years as a 
previous couvict in consequence of convictions 
of 1894 and 1901. 

The story told by the complainant is curious 
and not altogther satisfactory. There is ap- 
parently some residuum of truth in it, mixed 
up with a good deal of exaggeration. What 
seems to be true is that he came of bis own 
accord to the shop of Jowabir Singh, having 
with him a pair of bangles, value Rs, 30, and 
a pair of anklets, value Rs. 25.6-0. The 
ankletsare said to have been bought by him just 
before from Ganga Ram, witness No. 5, but it 
does not seem to me that this part of the story 
ig trust worthy,seeing that Ganga Ram is admite 
tedly on very bad terms with Jowahir Singh. 
There is also considerable doubt, whether com- 
plainant’s story of his intended marriage that 
day with Musammat Dansho (not produced 
asa witness), daughter of Musammat Mohso, 
witness No. 9, is not a make up. On his own 
showing, he is not & very respectable person. 

While at Jowahir Singh’s shop, the com- 
plainant somehow allowed the appellants to 
annex his ornaments and when they refased 
to return them, he went off to the Thana a 
quarter of a mile away with an elaborate story 
of theft or robbery. The ornaments were 
given up early next morning by Mwsam nat 
Saido from a rubbish heap, where she had 
eoncealod them. . 
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I agree with the Magistrate that the offence 
of theft was technically committed, but it is 
highly probable that as stated by the appel- 
lants and their witnesses, the whole affair arose 
outof some squabble between complainant 
and Jowahir Singh in connection with the 
latter's mistress. At the most, the offence of 
theft was a somewhat technical incident ic the 
affair, and a sentence of 6 months’ imprison- 
ment wasample in the case of both the appel- 
lants. This was the sentence imposed on 
Musammat Saido and her appeal is dismissed. 


In the case of Jowahir Singh, J think it 
absurd to treat the offence more seriously with 
reference to section 75, Indian Penal Code, 
or to make his connection for.a trifling offence 
of the kind the occasion for a long pericd of 
Police supervision. His appeal is so far al- 
lowed that bis sentence of imprisonment is 
reduced from 7 years to. six monthsand the 
further order under section 565, Criminal 
Procedure Code, is also set aside as not justi- 
fied by the facts of the case The man may 
be a bad characier, but he did not in this 
affair commit a serious crime. 

Sentence al£e:ed, 


CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 1587 or 1918. 

December 2, 1913. ; 
Present: — Mr. Justiee Sharfaddin aud 

Mr, Justice Chapman. 
HAGU BISWAS—Accosep—Petitioner 
versus 
MANMATHA NATH MITRA— 


ComMPLAINANT—Oprposite Parry, 

Criminal Procedure Code (Act V of 1893), ss. 423 
cl. (d), 517, 520— High Court, power of interference 
avifh, order for restoration of property by Court below — 
Aequittal of accused—Restoration of property to ac- 
cused. 

The High Court has jurisdiction under section 520 
of the Criminal Procedure Code to interfere with 
or under section 423 clause (¢) to amend an order 
made by a lower Court under section 517. 

Certain properties were fonnd in the houso of tho 
accused, which the complainant alleged had been stolen 
from his house. Tho accused was convicted and his 
conviction upheld on appeal. An order was passed 
by the first Court to the effect that tho proporties 
which were then in the custody of the Court, should 
be made over to the complainant. The High Court in 
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revision acquitted the accused who moved the High 
Court for the restoration of the properties to him: 

Iela, that, as the accused has been acquitted of 
tho offence of theft, the proper order is to direct 
that the property found in the possession of the ac- 
cused should be restored to him. 

Application that the order of the Deputy 
Mazistrate of Jessore, dated August 6th,1913, 
finding that the properties in dispute beloug- 
ed to the complainant, opposite party, may 
be set aside and that they may be returned to 
the petitioner. 


Babu Tarakeswar Pal Ohowihurg, for the 
Petitioner. 
Baba Srish Ohandra Chowdhury, for the. 


Crown. 


JUDGMENT.—This was a Rule calling 
upon the District Magistrate and the opposite 
party to show cause why the article taken 
from the petitioner's house should nob be 
returned to him on the ground mentioned in 
the petition, 

It appears that certain properties were 
found in the petitioner's house which the 
complainant alleged had been stolen from 
his hoase when a burglary .and theft had 
been committed. The evidence as to the 
identity of the accused with the commission of 
the crime was the evidence of a witness who 
said that be had recognised the accused from 
his voice. The accused was convicted by the 
trying Court and on appeal to the Appellate 
Court the conviction was upheld. Thereupon 
the present petitioner moved this Court with 
the result that the followiug order was passed 
by this Court: “We have perused the explana- 
tion of the Magistrate in answer to the rule; 
we are not satisfied that the conviction of the 
petitioner is sound. We, therefore, make this - 
Rule absolute and set aside the conviction 
and sentence passed on him and he will be 
forthwith released from Jail" This is an 
acquittal by this Court. It further appeara 
that the petitioner was convicted in the 
above case on the llth March 1913 and that 
conviction of the accused was upheld by the 
Sessions Judge on the 2lst April 1913. It 
appears fromthe Malkhana register that on 
the 29th April 1918 the trying Magistrate 
passed an crder to the effect that the 
properties which were then in the custody of 
the Court should be made over to the 
complainant of that case whois the opposite 
party in the present Rule. Admittedly no 
order under section 517 was passed on the 
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record of tbe case. In the Malkhana of 
a Magistrate all kinds of properties either 
confiscated or which are the subject of some 
offence are kept and then after the decision 
they are restored to the’ parties entitled to 
them. The Malkhana register forms no part 
of any criminal case unless it is brought on 
the record in a legal way. Subsequent to the 
passing of this order on the Malkhana 
register, the petitioner moved this Court and 
this Court acquitted the accused. On the 
2nd of July, some time after the acquittal 
by this Court, the petitioner applied to the 
trying Court for the restoration of the pro- 
perties on the ground that these properties 
were brought into the Court from his posses- 
sion and that he was entitled to have them 
restored to him inasmuch as he was acquitted 
of the offence by the High Court. The 
Magistrate thereupon sent the matter to the 
Police. The Police thereupon wrote to the 
Magistrate in the following terms: The 
property in question is claimed by both the 
complainant and the accused. | do not know 
to Whom it wil be returned. There is an 
order already made in the Malkhana register 
to the effect that the property to be returned 
to the complainant. Order as to whom it will 
be returned solicited.” This letter is dated 
the 5th of July. The Magistrate in his 
explanation says that this register is the 
Malkhana register. Then we find ori the 9th 
July there is an order by the Magistrate in 
the following terms: Court Inspector will 
please report after perusal of the judgment." 
Then the Court Sub Inspector wrote to the 
Peshkar Babu asking him to supply the 
record. Then thereis a letter by the Court 
Inspector named A. Sen, dated the 20th Jaly 
1913, in the following terms “I have gone 
through the record of thecase. In view of the 
Sessions Judge’s finding all properties seem to 
belong to thecomplainant to whom they should 
be returned. Evidence for a conviction might 
not be sufficient. But that does not alter the 
situation,” And we find there is an order by 
the Magistrate: " I am of the same opinion." 
Against that order the petitioner moved this 


Court for the restoration of the properties in 


question to him. 

On behalf of the opposite party it has been 
contended that the order passed by the trying 
Magistrate on the 29th of April was a legal 


order and that this Court has no jurisdiction - 


to interfere with the order. We are, 
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however, of different opinion. The order 
of the 29th of April was either an order 
under section 517, Criminal Procedure Code, 
or it was not. Ifit was an order under 
section 517, Criminal Procedure Code, this 
Court has jurisdiction to interfere with that 
order under section 520 of the Oriminal 
Procedure Code, that is to say, we can pass 
an order staying the carrying out of that 
order. If the order of the 29th April was 
not anorder under section 517 on the ground 
that it was not passed on the record and that 
it was not passed in the presence of the 
parties in that case, it may not be an order 
under section 517, Criminal Procedure Code, 
Bat on the 2nd of July the present petitioner 
applied to the trying Court for the restoration 
of these properties and certain order has 
been passed on that petition. It was to the 
effect that that Court was not in a position to 
revise the order of the &9th of April. This is, 
no doubt, an order under section 517, 
Criminal Procedure Code, and this Court has 
jurisdiction to interfere with it under 
section 520, Criminal Procedure Code. It 


‘has also been contended on behalf of the 


opposite party that the matter before us is 
under section 439, Criminal Procedure Code. 
Batthe learned Vakil for the petitioner informs 
us that the application to this Court was not- 
made under section 439 bub under section 
520, Criminal Procedure Code. In either 
case this Court has got jurisdiction. Section 
435, Criminal Procedure Code, clearly 
provides that the “High Court may call 
for and examine the record of any 
proceedings before any inferior Criminal 
Court situate within the local limits of its 
jurisdiction forthe purpose of satisfying 
itself as to the correctness, legality or 
propriety of any finding, sentence, or order 
recorded cr passed and as tothe regularity 
of any proceedings of such inferior Court." 
Section 439 provides that "In the case of any 
proceeding the record of which has been 
called for by itself or which has been 
reported for orders or which otherwise 
comes to its knowledge the High Court may 
in its diseretion exercise any of the powers 
conferred ona Court of Appeal by sections 
195, 423,426,427 and 428.” When we 
refer back to section 423 we find this: 
“The Appellate Court shall then send for the 
record of the case, 1f such record is not 
already in Court. After perusing such 
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record, and hearing the appellant or his 
Pleader, if he appears, and the Public 
Prosecutor if he appears, and, in case of an 
appeal under section 417 the accased, if he 
appears, the Court may, if it considers that 
there is no sufficient ground for interfering, 
dismiss the appeal or may [clause (d)] make 
any amendment or any consequential gr 
incidental order that may be just or proper.” 
So any order passed under section 517, 
Criminal Procedure Code, may be amended 
by us under clause (d) section 423, Criminal 
Procedure Code, 


Lastly, it has been contended that the 
present petitioner moved this Court against 
bis conviction and sentence in the original 
case. He did not apply for.the restoration 
of the properties in the event of hig acquittal 
by this Court. It seems to us that it was 
quite clear from the record that nobody 
knew that the Magistrate has passed any 
order in favour of the complainant in that 
case for the restoration of the - properties, 
evidently. The order of the 29th April was 
an order outside the case and something 
like an instruction given by the Magistrate 
toa Subordinate Officer as to how he should 
deal with certain properties. ' The petitioner's 
own application which he filed on the 2nd 
July does not mention that any order has 
been passed and that order should be set 
aside on the ground of his acquittal by the 
High Court. It seems tous donbtful that 
even the complainant knew that such an 
order was passed. Section 517, clause (3) 
provides that “When an order is made 
under this section in a case in .which an 
appeal lies, such order shall not (except 
when the property is live stock or is subject 
to speedy and natural decay), be carried out 
until the period allowed for presenting 
such appeal has passed, or, when such appeal. 
is presented within such period, until such 
appeal has been disposed of." Clearly the 
intention of the Legislature is this that on 
passing an order like the one in the present 
case, the order .should not be carried out 
at once, that is to say, the- properties 
although ordered to be given to a party 
should not be made over to him until 
either the period of limitation for preferring 
an appeal has expired or the appeal filed 
has been disposed of, The intention of the 
Legislaturo seoms to bo that until the order 
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really becomes fiaal either by there baing no 
appeal within the prescribed period or by 
auy finalorder by a Court of final jariadiction, 
the property is to be kept in the custody of 
the Court, that is tosay,if an order has 
bean passed, as inthe progant cise that the 
property should ba mada over to the cəm- 
plainant, that order should not be carried out 
at once, because tt is possible that this 
order may ‘become infrucsuoas on the 
accused being acquitted by a Court of higher 
jurisdiction, for in that case the order will 
have to be changed. 

After an accused has been acquitted of the 
offence of theft or burglary, the proper order 
to make is to direct that the property found 
in the possession of the accused should be 
restored to him. The complainant in that 
case could go to the Civil Court, file a suit . 
and secure an order of injunction, 

For the above reasons we make this Rule 
absolute. The properties in question should 
be made over to the petitioner. 

Rule made absolute. 


MADRAS HIGH COURT. 
ORIMINAL Reviston Case No. 419 or 1913. 
Criminan Revisron Petrrion No. 337 
cr 1913. 
December 5, 1913. 
Present; —Mr. Justice Oldfield. 
In re ANNAMALAI ODAY AR AND OTHE«8 


— AccosED—PETITIONERS., 

Penal Code (Act XLV of 1860), s. 379— Theft — Re- 
moval of crops by tenanl—No delivery to the landlord — 
Landlord's seal —Possession-— Áctual delivery essential. 

The removal by a tenant of the heaps of grain, in 
his possession and control, does not amount ‘to theft, 
unless there was actual delivery to the landlord of his 
share of the grain, although the landlord may have 
put a seal on the heaps. 

Subudhi Rantho v. Balarama Pudi, 26 M. 431 
13 M. L. J. 123; 1 Weir 425, followed, 


Petition, under sections 435 and 439 of the 
Code of Oniminal- Procedare, 1898, praying 
the High Court to revise the judgment of 
the lst class Sab.Divisional Magistrate of 
Kumbakonam, in Criminal Appeals Nos. 118 
to 121 of 1913, canfirming the conviction and 
senbence of the 2nd class Magistrate of 
Valangiman, in Calondar Case No. 83 of 1913, 


- 
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HIRJI BALDEO t. MANBHOOM DISTRIOT BOARD, 
Mr. J..O. Adam, for the Pétitiouer. 


The Public Prosecutor, for the Government. 

ORDER.—The findings of both Courts 
are that the paddy, which the accased have 
been convicted of stealing was in the joint 
possession of the landlord, the complainant 
and the tenant, the lst ascused, and that the 
first accused and others removed it. Is is 
argued’ that the possession should have been 


held to be the Ist acsused’s, aud that the 


removal was, therefore, not theft. 

The only material facts found are that on 
the one hand the landlord's seal had been 
put on the heaps of grain and that on the 
other the lst accused acknowledged possession 
ofthe grain in Exhibit A and that it was 
in his backyard. The lower Courts have 
not attached importance to the two last 
mentioned facts and have, in my opinion, 
erred in Jaw in their conclusion from the 
first and the other circumstances. Subudhi 
Rantho v. Balarama Rudi (1), decided 
generally that antil the delivery by the 
tenant to the landlord, the latter’s share 
of the crop was with the tenant, and 
there is no reason-for not applying this to the 
present case. The possession should, there- 
fore, have been held to be the tenant’s and 
the convictions for theft are, therefore, 
unsustainable, 


‘The learned Public Prosecutor does not. 


suggest that a conviction of any ‘other 
offence is possible in this case. The con- 
vistion and sentences are set aside; the 
fines, if levied, must be refunded. 


Conviction & sentences set aside. 
(1) 26 M. 481; 13 M. L. J. 123; 1 Weir 425, 





- 


- CALCUTTA HIGH COURT. 
Crimtvat Revision No. 1525 or 1913. 
November 26, 1913. 

Present: —Mr. Justice Imam and 
. Mr. Justice Chapman. 
HIRJE BALDEO —Acovsen—PaTITIONER 
versus 
MANBHOOM DISTRICT BOARD — 


..COMPLAINANT—QOPPOSITE PARTY. 

Local Self-Government ‘Act (IIE of 1885), s. 189 — 
Bye-law— Encroachment, what is — Highway- District- 
Board road. — Right of user by public —Hanging verandah, 
if invades right of user of publ ic. - 

Obiter.—An encroachment is an unlawful gaining 


. upou the right or possession of another mau. 


- opinion, 
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Easton v. Richmond Highway District Board, L. R. 
7 Q. B. 69 at p. 73; 41 L. J. M. C. 25; 25 L. T, 586; 
20 W. R. 208, relied upon. i 

In the case of a District Board road, the right to 
the soil ordinarily rests with the owner of the land 
adjoining the road, But the public have an extended 
right of user in the road for the protection and 
control of which the District Boards were created. 

A hanging verandah, therefore, would be an en- 
eroachment if it amounted to an unlawful gaining 
upon the right of user by the public. 

That right extends to all forms of traffic which 
have been usual or customary, and also allthat are 
( veasonably similar or incidental thereto. 

Reg. v. Mathias, 2 F. and F. 570; 121 R. R. 816, 
lélied upon. | 

The question whether a hanging verandah amounts 
to an encroachment would depend in each case upon 
the question whether in the particular circumstances 
it constitutes an invasion of the public right of user as 
described above. 

The public have a right of user not merely on 
the roadway, but also on the side lands attached 


. to the road. 


Babu Bipin Ohandra Mallik, for the Peti- 
tioner. 

Bahu Atulya Charan Bose, for the Opposite 
Pariy. 

JUDGMRENT.— The petitioner has been 
convicted of a breach of a  bye-law pro- 
mulgated under section 139 of the Bengal 
Local Self-Government Act. The material 
portion of the bye-law is as follows: “No 
person shall on any road by means of any 
building without the permission of the 
Chairman or other authority named in the 
bye-law make or cause any encroachment.” 
This Rule was issued upon the ground that 
the construction of & hanging verandah does 
not amount to an encroachment. 

Upon a careful reading of the evidence in 
the case with the judgment of the Sab- 
Deputy Magistrate and the judgment of the 
District Magistrate in appeal, we are of 
however, that it was proved and 
found by both Courts that apart from the 
hanging, verandah the petitioner had dug 
foundations ‘and erected a platform which 
actually encroached upon the surface of the 
road. The ground upon which the Rule was 
issued, therefore, fails. , 

The question whether a hanging verandah 
can, in any circumstance, be an encroachment 
has, however, been argued before us. An 
encroachment is an unlawful gaining upon 
the right or possession of another man, Haston 
v. Richmond Highw:y District Board (1). In 


| (1) 7 Q. B. 69 a5 p. 78; 41 L.J. M. C. 25; 25 L.T 
586; 20 W. R. 203, 
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the case of a District Board road, the right to 
the soil ordinarily rests with the owner of the 
land adjoining the road. Bat tke public have 
an extended right of user in the road for 
the protection and control of which the 
District Boards were created. A hanging 
veraniah, therefore, would be an encroach- 
ment if it amounted to an unlawfal gaining 
upon the right of aser by the public. That 
right extends to all forms of traffic which 
have been usual or customary and also all 
that are reasonably similar or incidental 
thereto. Reg. v. Mathias (2). The question 
whether a hanging verandah amounts to an 
encroachment would depend in each case 
upon the question whether in the particular 
circumstances it constituted an invasion 
of the public right of user as described 
above. 


We may add that the public have a right: 


of user not merely onthe roadway but also 
on the side lands attached to the road. 

We have thought it right to express our 
opinion in this matter as the point was 
argued at length and with considerable 
ability on behalf of the Crown. 

The result is that the Rule is discharged. 


Rule discharged. 
(2) (1861) 2 F. & F. 570; 121 R. R, 816. 


MADRAS HIGH COURT. 
Criminat REYISION Casg No, 670 or 1913, 
OniaiNAL REFERRED Oase No. 94 or 1913, 

November 20, 1913. 

Present: —Mr. Justice Miller. 

In re KORA SELLANDI—Aocovs8ED. |, 

Criminal Procedure Code (Act V of 1898), ss. 348, 
4038—Conviction--Subsequent commitment to Seasions. 

Where a Magistrate has to act under section 348 
of the Code of Oriminal Procedure he ought not 
to find the accused guilty before commitment bub 
should merely frame a charge and then commit, as 
otherwise a conviction would bar a fresh trial before 
the Sessions Court under section 403 of the Code of 
Criminal Procedure. 

Case referred for the orders of the High 
Court, under section 438 of the Criminal 
Procedure Code, by the Sessions Judge of 
Salem; in his letter, dated 13th October 1913, 
No. 53138. 

The Public Prosecutor, for the Government. 
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ÀRIFP MUNBHI 9$, EMPEROR, 


ORDE R.—In this case the Magistrate has 
found the accused guilty, and then committed 
him to the Court of Session under section 
348, Criminal Proesdure Code. The effect 
of the conviction would seem to be 
that section 403, Criminal Procedure Code, 
would bar the trial by the Court of 
Session, 

It is not entirely easy to deal satisfactorily 
with cases under section 348. The Magis» 


‘trate is bound to commit if there has been 


a previous conviction, of one of the offences 
described unless he can adequately punish 
the accused; consequently, he mast either 
as a preliminary matter or at any rate 
before framing a charge, determine whether 
there has been a previous conviction: 
having desided that point, he will have to 
consider whetber in the circumstances of 
the case his powers enable him to passa 
sufficiently severe sentence. If he thinks 
they do not permit, he may either commit 
the accused for trial or try him himself: if 
they do not so permit, but the evidence does 
not warrant the discharge of the accused, he 
must frame acharge under section 210 of 
the Code and commit him for trial under 
Chapter XVIII. 

. In the present ease I set aside the convic- 
tion and direct the Magistrate to frame 
a charge under section 210 and commit 
the accused for trial before the Court of 
Session. 

Oonviciton set aside. 


CALOUTTA HIGH COURT. 
Criminal Revision No. 1693 or 1918. 
December 5, 1913. 

Present: —Mv. Justice Imam and 
Mr. Justice Chapman. 

ARIFF MUNSHI AND ANOTHER— ÀÁOCUSED 
— PETITIONERS 
versus 
EMPEROR-—-O»rostTE PARTY. 

Charge—Rioting— Common object, not trespass—Con- 
viclion of trespass, whether legal — Criminal Procedure 
Code (Act V of 1898), s. 238 (2)—Penal Code (Act 
XLV of 1860), ss. 147, 447— Criminal trespass—Cria 
minal intention. 

-Where the accused were charged only under 
soction 147, Indian Penal Code, and the common 
object stated in the charge was to take forcible 
possession of the compleinant’s land and to assauli 
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him, and they were convicted only under section 447, 
Indian Penal Code: 

Held, that the common object did not make ont 
2 oase of trespass, as the criminal intention 
necessary fo be made out in the case of a trespass 
was not established, and in the abseuce of any charge 
and complaint under section 447, Indian Penal Code, 
the conviction of the accused under section 447 was 
illegal. 


If the common object constituting the unlawful. 


assembly had been to commit criminal trespass, a 
conviction under seotion 447 without a charge under 
that section might be legally valid under section 238 
(2) of the Criminal Procedure Code, for in that case 
the offence of trespass would have been considered 
as a minor offence in comparison with that of 
rioting. 
Queen v. Salamut Ali, 23 W. R. Cr. 59, followed. 


Criminal Rule against the order of the 

Deputy Magistrate of Sylhet, dated July 14th, 
1918, convicting the petitioners under sec- 
" tion 447 of the Indian Penal Code aud sen- 
tencing them to a fine of Rs. 50-each in de- 
fault to three months’ rigorous imprison- 
ment. . 
FAOTS:—The charge against the accused 
was in the following terms: That you on or 
about the 6th day of Aprilat * * * formed 
members of an unlawful assembly and com- 
mitted rioting with the common object of 
taking forcible possession of Bhanu's land 
and of assaulting him and others, an object in 
prosecution of which force or violence was 
used, and thereby committed an offence 
punishable under section 147, Indian Penal 
Code. 

The accused moved the Sessions Judge of 
Sylhet for a reference to the High Court. 
But their motion was rajected by that officer 
on August 18th, 1913, on the ground that the 
accused wera nt prajalical by tae fazi that 
they were convicted under section 447, 
after being charged under section 147, .the 
Magistrate having accepted what he found to 


be the substance of the complainant’s case. 


and having rejected what he found to bean 
exaggeration. 

The accused thereupon moved the High 
Court and obtained this Rule. 

Babu Hemendra Kumar Das, for the Peti- 
titioners, contended that in the absence of a 
‘charge and complaint of criminal trespass 
under section 447 of the Indian Penal Code, 
the conviction under that section is bad. If 
the accused were charged under that section 
or if the common object had been stated in 

‘the charge to have been criminal trespass, the 


accased could have pleaded and established | 
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bona fide! claim of right and in that ease 
there would have been no conviction. But 
as that has not been the case they have been 
prejudiced. He cited Queen v. Salamuéi Ald 
(1) and Yakub Ali v. Lethu Thakur(2). 


Babu Srish Chandra Ohowéhury, Junior 
Government Pleader, for the Crown: The 
common object stated in the charge being to 


. take forcible possession of land,itclearly made 


out a caseof trespass, trespass being included in 
taking forcible possession. Under section 238 
clause (2) of the Criminal Procedure Code, a 
person charged with an offenee may be ocon- 
victed of a minor offence though not charged 
with it. Here, the conviction under sec- 
tion 447 is sustainable under section 238 
clause (2). 


JUDGMENT.—The petitioners were 
charged wilh the commission of an offeuce 
under section 147, Indian Penal Code, hut 
were convicted under section 447 of the 
Code for trespass, without any charge under 
that section being framed against them or 
without being called upon to plead to a case 
of trespass. The case against them was that 
their land lay contiguous to the land of the 
complainant and in order to encroach on the 
complainant’s land, they demolished a c_rtain 
ail and constructed another on the land of 
the complaicant and thereby included within 
their ownland the land belonging to the 
complainant. The complainant set up a 
case of rioting against them, But that 
case was not believed by the Magistrate who 
summed up his fiadiugs in the following 
terms: lam satisfied that both the accused 
had broken the common azl that day and 
had incorporated some land belonging to 
Bonai (P. W.. No. 2) in their ownland. The 
evidence that accused party had numbered 
five or more than five that day is not very 
convincing to me and 1 am not in a position 
to hold-that the accused had formed the 
members of an unlawful assembly on the 
day of alleged occurrence," After arriving 
at this conclusion the Magistrate convicted 
the petitioners under section 447, Indian 
Penal Code., for -criminal trespass and 
sentenced them to pay a fine of Rs. 50 each. 
Against their conviction and sentences, the 
petitioners moved the Sessions Judge and 


(1) 23 W. R. Cr. 59. 
(2) 30 C. 288. 
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then this Court aud obtained this Rule on 
the Deputy Commissioner of Sylhet to show 
cause why the convistion of the petitioners 
under section 447, Indian Penal Code, should 
not be set asideon the ground that the 
patitioners having b3sn  ehargasl undar 
section 147 only and there being no charge 
nor any complaint under section 447, Indian 
Penal Code, the conviction of the petitioners 
under section 447 was illegal. 
Government Pleader appearing on behalf of 
the Crown maintains that under section 
238, Oriminal Procedure Code, sub section (2), 
a person , charged with an offence may be 
convicted of a minor offence, though not 
charged with it, if the facts proved jastify a 
conviction for a minor offence, In this case 
had the common object constituting unlawful 
assembly been to commit criminal trespass 
the conviction under section 447 without a 
charge having been framed against the 
petitioners, might have been legally valid. 
Bot the common object deseribed in the 
charge is to take forcible possession of 
Bhanoo Namasudra’s land aud of assaulting 
him and others. This common object does 
not cleatly make out a case of trespass. In 
a case of trespass before a conviction is 
obtained, prosecution must establish on the 
part of the trespassers an intention to 
commit an offence, or to intimidate, insalt 
or annoy any person in possession of the 
property on which trespass has been 
ecmmitted. In the present case none of 
these elementsis present. As an authority 
bearing on this case we may cite the ease of 
Queen v. Salamut Ali (1). 

The convictions, therefore, are clearly bad 
and must be set aside, This Rule is made 
absolute. The fine, if paid, will be 
refunded. , 

Rule made absolute. 


s 


CALCUTTA HIGH COURT. 
Crim!nat Revisron No. 1950 or 1913. 
/ January 9, 1914. 
Preseni:-—Mr. Justice Holm wood and 
Mr. Justice Sharfuddin. 
MAHOMED HOSSEIN—Acousep— 
PETITIONER 
versus 
EMPEROR on tHE PROSECUTION OF THANDA 


MEA H—Comeratnant——Opposita Parry. 
Criminal Procedure Code (Act V of 1898), ss. 263, 
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942 — Warrant case —Exzamination. of aceused— Charge 
of house-breaking with intent to commit theft-—Different 
object proved—Necessary that charge should be altered 
—-Notice to accused. 

In all warrant cases, there must be an examina- 
tion of the accused as laid down in section 342 of 
the Criminal Procedure Code. Section 263 does not 
give the Magistrate any discretion whethor he will 
examine the accused or not. The words “if any” 


-in section 263, clause (g), do not apply to warrant 


cases. : 

Where a Magistrate finds that the charge of house- 
breaking with a view to commit theft has broken down 
but also finds that there was another objecf, it is 
his duty to give the accused notice of that object by 


drawing up a charge clearly stating what it is that he 


is accused of doing. 

Mr. Gregory and Babu RE RLiüvsh 
Sen, for the Petitioner. 

JUDGMENT.—We are of opinion that 
this Rule must be made absolute upon 
the ground on which ib was issued. The 
learned Magistrate in his explanation has 
shown either ignorance or neglect of the law 
as clearly laid down in section 342. Sec. 
tion 263: does not give him discretion whether 
he will examine the accused or not. This i3 
governed by section 342. It gives the 
accused the right £o refuse lo say anything 
if he choses. But there must be examina- 
tion in all warrant cases. Therefore, the 
words “if any’ do not apply “to warrant 
eases. Then again the charge was with 
intent to commit theft as alleged by the 
prosecution in their evidenca, and in their 
evidence they did not aver that there was 
auy other reason for the house-breaking. It 
was the defenee which tried to elicit from 
the prosecution witnesses that there was 
some familiarity between the accused and a 
woman in the complainant’s house. It is, 
therefore, on the defence that thé convic- 
tion rests and not on the prosecution. 

There can be no doubt that when the 
learned Magistrate found that the charge 
of theft or the charge of house-breaking with 
a view to commit theft broke down and it 
appeared that there was another object, ib 
was his bounden duty to have given the 
ascused notice of that, by drawing up a charge 
clearly stating what it was, that he was 
accused of doing. 

The trial appears te us to have been 
vitiated by these errors and the ennviection 
and sentence are, therefore, sat aside. We 
do not order are-trial because the accused has 
already been 21 days in Jail and wa eonsider 
that is sufficient to meet the ends of justice 
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PIRTHI SINGH U. EMPEROR. 


in this ease, Tha petitioner will bə dis- 
charged from his bail unless he ig pairs to 
answer to any other charge. 

Rule made absolute, 


PUNJAB CHIEF COURT. 
CRI MINAL Revistox Petition No. 1232 or 1913. 
October 25, 1913. 
Present: —Mr. Justice Johnatone. 
PIRTHI SINGH—Coasvicr—Petirionar 


versos 


 EMPEROR—Rzspoxbe vT. 

Punjab Municipal Act(ITI of 1911), s. 221 — Disihedi- 
ence of order passed by Municipality —Building—De- 
molition of dangerous portion of wall—Order not 
precise. 

A person cannot be convicted of an offence under 
section 221 of the Panjab Municipal Act for dis- 
obedience of an order passed by. a Municipality 
when the order alleged to have been disobeyed was 
vague and iudefinite. 


Petition, under section 439 of the Criminal 
Procedure Code, for revision of the order of 
the District Magistrate, Rohtak, dated 5th 
Jane 1913, affirming that of the Magistrate, 
. 8rd class, Sonipat, dated the 10th” April 1913, 
convieting the petitioner. 

Mr. Nand Lal, for the Petitioner. l 

JUDGMENT: —ln my opinion, no offence 
is, proved. The Committee's order was so 
vague that it is impossible to hold that it was 
disobeyed and equally itis impossible to say 
with any certainty that accused obstructed the 
carrying out of the real order of the Committee. 
That body did not precisely define the extent 
of the demolition that wasto take place, but 
left it toa Ohapras: to point this out to the 
contractor, Whether this orthat portion of 
a wall is dangerous, or not, is often a mere 
matter of opinion and I have no doubt accused 
in good faith believed “the contractor was 
exceeding his instructions. Anyhow unless 
a Committee itself passes a precise order the 


extent of which cannot be doubted, it is diffi-- 


-cult to say, how an owner, honestly believing 
the contractor or workman to be exceeding 
his powers and so objecting to further work, 
can be found guilty of an offence. I allow the 
revision and seb aside both conviction and 
Beníence. 

, Revision allowed, 
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EMPEROR, 


CALCUTTA HIGH COURT. 
OniMINAL Revraron No. 855 or 1913. 
July 16, 1913. 

Present: —Mr. Justice Imam and 
Mr. Justice Chapman. 
PRAMATHA NATH ROY CHOWDHURY 
AND ANOTHER—ACOUSED—-PETITIONERS 


versus 


EMPEROR—Opposits Party. 

Penal Oode (Act XLV of 1860) s. 155—-"Olaims in- 
lerest in land"— Accused demanding kabulyats on 
behalf of mother or of wife— Evidence —Record of riot 
case, tj to be excluded in evidence. 

The mother of the two petitioners and the wife 
of one of them had interest in certain land. The 
petitioners demanded kabulyats from certain persons 
but there was no evidence to prove that the peti- 
tioners demanded them for themselves. They were 
convicted under section 155 of the Penal Code: 

Held, that the petitioners conld not be held to 
have claimed an interest in the land and that, 
therefore, they could not be convicted under section 
155, Indian Penal Code. 

In & case under section 155, the record of the riot 
case should be excluded from evidence. 

Betts v. |uahomed Ismail Chowdhary, 15 W. R. Cr, 6; 
6 B. L. R. Ap. 87, followed. 


Mr. K, N. Ohaudhurg, Counsel, and Babu 
Naresh Ühandra Sen Gupta, Vakil, for the 
Petitioners. i 

Babu Jyotish Ohandra Hazra, Vakil, for the 
Crown. 

JUDGMENT. —The evidence on which 
the learned Sessions Judge has relied to sup- 
port his finding that the petitioners claim an 
interest in the land consista merely of the 
statements of three witnesses who say that 
.the petitioners demanded kabulyats from 
them. But it is admitted that the petitioners 
have no property inthe land and that the 
motker of two petitioners and the wife of one 
had interest in it. Thereis no evidence to 
prove that the petitioners were demanding 
kabulyats for themselves. The Magistrate 
should have excluded the record of the riot 
case [vide In the matter of O. QG. D. 
Betis v. Mahomed Ismail Ohowdhury (1)]. 

The result is that the finding that the 
petitioners were claiming an interest in the 
land cannot be supported.. The convictions 
and sentences under section 155 must be and 
are set aside and the fines, if paid, must be 
refunded. 

The Rule is made absolute. 


Rule made ab. olule 
(1) 15 W. R. Or, 6, 6 B. L. R Ap. 87. 
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In re GUNDA GANJI BEDDI, 


MADRAS HIGH COURT. : 
CORIMINAL Revision Casg No. 42 or 1914. 
CatMINAL Revision Petition No. 28 
or 1914. 
January 22, 1914. 
Present: — Mr. Justice Sadasiva Aiyar. 
In re GUNDA GANJI REDDI—Accosep— 


PETITIONER. 

Criminal Procedure Code (Act V of 1898), s. 106 — 
Conviction by second class Magistrate — Appellate Court's 
power to demand security for keeping the peace. 

An Appellate Court on hearing an appeal from 2 
conviction by a second class Magistrate can also 


direct the accused to execute a bond giving security 


to keep the peace. 

Panak AA Pillai v. Emperor, 80 M. 48; 1 M. L. T. 
403; 5 Cr. L, J. 88, dissented from. | 

Selai Gounden v. Emperor, 1 Criminal Law Reporter 
172, followed. 


Petition, under sections 438 and 489 of 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise the 
judgment of the Sub- Divisional lst class 
Magistrate of Jammalmadugu, 1n Oriminal 
Appeal No. 52 of 1913, preferred against 
the judgment of the Stationary 2ud class 
Magistrate of Proddattur, in Calendar Case 
No. 389 of 1913. 

Mr. K. Subbareddi, for the Petitioner. 

ORDER.—1 am asked by the petitioner’s 
learned Counsel (Mr. Subbareddi) to follow 
Paramasiva Pillai v. Emperor (1) and to set 
aside so much of the order of the Appellate 
Court as directs the petitioner to execute a 
bond and to give security for keeping the 
peace. 

Tam unable to follow that case as 16 has 
been overruled by the Fall Bench case 
reported as Sela? Gounden v. Emperor (2). | 

There is no ground for interference with 
the lower Court's judgment confirming 
the petitioner’s conviction. As, however, the 
petitioner has been bound over under section 
106 of the Criminal Procedure Code and as 
no serious injuries have been caused to the 
complainant, I shall reduce the sentence 
to four mouths’ rigorous imprisonment aud 
dismiss the petition in other respects. 


Petition dismissed. 
(1) 30 M. 48; 1 M. L. T. 408; 5 Or. L. J. 88. 
(2) 1 Criminal Law Reporter 172. 
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In re 800G00R BASAUNA GOWD. 


MADRAS HIGH COURT. 
Criminat Revision Cage No, 845 ov 1913. 
Oase Rererrep No. 114 or 1913. 

February 5, 1914. 
Present:—-Mr. Justice Sadasiva Aiyar. 
In re SOOGOOR BASAUNA GOWD AND 


OTHERS— ACCUSED. 
Penal Code (Act XLV of 1860), 55. 323, 825 — Know- 


ledge to cause grievous hurt essential —Imprisonment, 
obligatory under s. 325, 


Where a number of accused intended to beat the 
complainant but grievous hurt was inflicted: 

Held (1) that it must be proved before any oue could 
beconvicted of causing grievous hurt that the common 
object was the intention to cause grievous hurt or the 
knowledge that any one of them might likely cause 
grievous hurt in the course of the beating which they 
intended to give to the complainant; 


Queen-Empress v, Duma Baidya, 19 M, 483; 1 Weir 
298, followed. 


(2) that the imposition of the punishment of im- 
prisonment on 2 conviction for causing grievous hurt 
is obligatory. 


Case referred for the orders of the High 
Court, under section 438 of the Criminal 
Procedure Code, by the Sessions Judge of 
Bellary, in his Letter No. 5590, dated 13th 
November 1913. 

The Public Prosecutor, for the Government. 

Mr. H. Balabrishna Rao, for the Accused. 

ORDER.—Following Queen Empress v. 
Duma Baidya (1), I hold that the accused 
Nos. L to 5,7 and 8 cannot be convicted of 
the offence of grievous hurt as it is not 
found that their common object was to cause 
grievous hurb to the complainant or they 
knew it to be likely that one of them would 
cause grievous hurt in the eourse of the 
beating which they intended to give to the 
complainant. 

I alter the convictions on these ac- 
cused to convictions for offences under 
section 323 and maintain the sentences. 

I add a sentence of rigorous imprisonment 
for four weeks to the sentence of fine (and. 
imprisonment in default) imposed on the 
Oth accused as the Sub. Magistrate erred in 
failing to impose a substantive term of im- 
prisonment for the offence under section 325, 
Indian Penal Code, of which the 6th accused 
has been found guilty, the imposition of the 
punishment of imprisonment on a conviction 
for such offence being obligatory. The 6th 
accused will be arrested and sent to Jail to 
undergo this additional sentence. 

Conviction allowed, 
(1) 19 M, 483,1 Weir 298, 
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MADRAS HIGH COURT. 
Civi, Appear No. 90 or 1910. 
November 34, 1912. 

Present: —Sir Charles Arnold White, KT., 
Chief Justice, and Mr. Justice Sankaran Nair. 
U. KESAVULU NAIDU- —PrAINTiFF— 
ÁPPELLANT 
versus 
ARITHULAI AMMAT AND OTHERS— 
DsrENDANTS Nos. l anb 3 ro 8— 


RESPONDENTS. 

Contract Act (IX of 1872), s. 16 — Undue influence— 
Promissory-note— Interest at 60 per cent.— Preswmption 
— Evidence— Whether Court can cut down  intérest 
where no undue influence— U ontract, Court cannot 
alter, 

It isnot opento a Court on general equitable 
grounds fo interfere with a contract and reduce the 
high rate of interest (60 per cent. in this case) 
in a promissory-note unless the Court is satisfied that 
the contract was brought about and the stipulation 
as to high interest obtained by the exercise of undue 
influence as defined in section 16 of the Contract 
Act. 

Dhanipal Das v. Rajah Maneshar Bakhsh Singh, 38 
J. A. 118 at p. 127; 28 A. 570; 10 C. W. N, 849; 16 M. 
L. J. 292; 8 Bom. L. R. 491; 9 O. C. 188; 3 A L.J. 495; 
1 M. L. T. 208; 4 C. L. J. 1, followed. 

Balkishan Das v. Madan Lall, 29 A. 303; A. W.N. 
(1907) 55; 4 A. L. J. 222, dissented from. 

Per White, C. J. The high rate of interest may 
be,evidence notonly of the unconscionabie nature 
of a bargain but also of the fact that the will of the 
party who consented to pay the exorbitant rate of 
interest was dominated. 

Per Sankaran Nair, J.—Excessive interest in itself 
may not bea ground for relief, but it may be evi- 
dence of the fact that the debtor must have been in 
a very helpless condition to accept the terms im- 
posed by the creditor. It may also be evidence 
that the latter must have used ib to obtain unfair 
advantage over the former if the position of the 
parties is such that the Couri may fairly presume 
that otherwise the debtor would not have accepted 
those terms. 


Appeal against the decree of the District 
Judge of Ohingleput, in Original Suit No. 8 
of 1909. 


Mr. M. Narayanaswani Ayyar, for the Ap- 
pellant. 


Mr, T. Ramachandra Rao, for Respondent 
No. 2. 
Mr. 8. V. Padmanabha Ayyangar, for Re- 
gpondents Nos. 5 to 7. 
JUDGMENT. 


Waitt, C. J.— This isa sait brought by 
tlie endorsee of a promissory note of Rs. 1,500 
which provided for the payment of interest at 
the rate of GO per cent. perannum. Themakers 
of the note were five ladies. Two issues . were 
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raised; is the note genuine? Is the rate of 
interest provided in the note enforceable? 
The Judge found that the note was genuine 
but that the rate ofinterest was not enforce-' 
able and in lieu of the interest provided for 
in the note he gave the plaintiff interest at 
the rate of 24 per cent. per annum. The 
plaintiff appeals against this. There is no 
cross appeal as regards the genuineness of the 
note. The contesting defendants are defend- 
ants Nos. 1, 6, 7 and 8. They plead that the 
note was fraudulent and that the rate of 
interest was high and uneonscionable. There 
is no plea that the vote was procured by 
the exercise of undue influence on the part 
of anybody. There is no issue as to this 
and there is no finding of the District 
Judge as to this. Consequently, I suppose 
it must be taken that the District Judge, 
althcugh he was not prepared to find or 
although, at any rate, he did not consider 
it necessary to find that the execution of 
the note was procured by undue ivfluence, 
was of opinion that be could give relief 
to the defendants by way of reducing the 
rate of interest provided for in the note 
to what he considered an equitable rate in 
all the circumstances of the case. Now 
it seems to me and 1 speak only for 
myself that it was notopen to the District 
Judge on general equitable grounds to 
interfere with the contract between the parties 
unless he was satisfied that the contract 
was brought about by the exercise of undue 
influence. As the Judge has given the 
plaintiff a decree on thë note it must, of 
course, be taken that the Judge did not 
consider that it was vitiated by fraud. 
In support of the contention that the learned 
Judge can, on general equitable grounds, 
interfere with the contract rate of interest, 
our attention has been called to several 
authorities, Poma Dongra v. William Gillespie 
There the Court 
granted «equitable relief on the ground 
that the agreement appeared to be of an 
unconscionable character. It would seem, 
in that case the learned Judge (Davar,. JJ) 
was of opinion that the agreement was 
brought about by undue influence. He 
says: “I have no doubt in my mind that, 
wben the defendant executed the two 
promissory-notes in this suit undertaking 
to re-pay the loans with interest at 75 and 


(1) 31 B. 348 at p. 352; 9 Bom. L, R. 143. 
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60 per cent. per annum, the plaintiffs 
' were in & position to dominate his will.” 
That observation is: obviously made with 
reference to section 16 of the Contract 
Act, Then we have the Allahabad decision 
of Balkishan Das v. Madan Lall (2). In 
that case the learned Judges confirmed the 
judgment of the District Judge reducing the 
rate of interest,although in that case there was 
the finding by the Court below which was 
accepted in the High Court that it was not a 
case in which it could be said that undue 
influence was brought to bear. 
say with regard to that case is, speaking with 
all respect, that it seems lo me to be impossible 
to reconcile ib with the decision of the Privy 
Council in Dhanipal Das v. Maneshar 
Bakhsh Singh (3), a case, J think I am 
right in saying, which was not brought 
to the notice of the learned Judges of 
the Allahabad High Court. In that case 
the Subordinate Judge held that it was 
not one of fraud or undue influence but 
of inequitable dealing and he decided to 
interfere in the - enforcement of the hard 
terms of the contract and accordingly allowed 
simple interest at 18 per cent.. but not com- 
pound interest. In dealing with this 
judgment Lord Davey in delivering the 


judgment of the Privy Council said: “The 


Subordinate Judge was wrong in deciding 
the case in accordance with what he supposed 
to be English equitable doctrine. He ought 
to have considered the terms of the amended 
section 16 only. He also mistook the 
English Law. Apart from a recent statute 
an English Court of Equity could not 
give relief from a transaction or contract 
merely on the ground that it was a hard 
bargain, except perhaps where the extortion 
is so great as to be of itself evidence of 
fraud, which ‘1s not this case. In other 
cases there must be some other equity 
arising from tbe position of the parties 
or the particular circumstances of the 
case. But, although he was wrong in the 
reasons for his judgment, the Subordinate 
Judge may be right in his findings of 
fact." This, so far as I know, is the 
latest decision of the Privy Council with 
regard to this question, The principle of this 


(2) 29 A. 308; A. W. N. (1907) 55; 4 A. L. J. 222. 

(3) 33 I. A. 118 at p. 127; 28 A. 670; 10 O. W. N. 

' 849; 16 M. L. J. 292; 8 Bom. L. R. 491; 9 O. C. 188; 3 
A. L, J. 495; 1 M. L. T. 205; 4 C, L. J. 1, 
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decision was applied by this Court in Ranee 
Annapurni Nachiar v. M. Ar. Ar. Swaminathan 
Chetty (4). There are, no doubt, earlier 
cases of the Privy Council in which equitable 
relief has been granted and the rate of interest 
has been cut down without any finding, 
express or implied, that the agreement was 
brought about by undue influence. I may 
refer to the cases of Kamini Sundari 
Ohaodhrani v. Kali Prosunno Ghose (5) and 
Raja Mokham Singh v. Raja Rup Singh 
(6). Both these cases were decided after 
the passing of the Indian Contract Act, 
1872, and before the amendment of section, 
46 of the Act of 1899. The object of the 
amendment was to extend the scope of the 
section and does not affect the question we 


are now considering. With regard to the - 


latter case it may be observed that the 
language of their Lordships is somewhat 
guarded. They conclude their judgment by 
saying: “A decision thus arrived at ought 
not to be set aside on appeal unless it 
clearly appeara to be wrong.” It may be 
that the last decision of Dhanipal Das v. 
Rajah Maneshar Bakhsh Singh (8) is difficult 
to reconcile with -the two earlier dezisions. 
It: seems to me, we ought to apply the 
principle as laid down in the latest case; 
and applying that principle Í am of opinion 
that it was not open to the District Judge 
to reduce the rate of interest unless he was 
of opinion (and in the absence of any issue 
or finding I do not think we can assume he 
was of opinion), that the stipulation as to 
interest was procured by the exercise of 
undue influence as defined by section 
16. We have a state of things in 
which the District Judge has found we 
must take it, against’ the plea of fraud; 
because if the plea of fraud was made out, 
he, of course, would not have giventhe plaintiff 
a decree for the amount of the principal with 
interest at the rate which he thought was 
equitable. Wemust take it that he finds 
against the plea of fraud, that he finds that 


the document was a genuine document in the ' 


sense that it was executed by the parties 
by whom it purports to have been 
executed and that he does not find that it 
was brought about by undue influence. In 


(4) 6 Ind. Cas. 439; 34 M. 7; 8 M, L. T. 108; (1910) 
M. W. N. 505; 20 M. L. J. 785. 

(6) 12 L A. 215; 12 C. 225. 

(6) 20 I. A. 127; 15 A. 352, 
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these circumstances, | think that his judg- 
ment that the rate of interest ought to be 
cut down cannot be supported. Then I 
assume for the purposes of this appeal and 
only forthe purposes of this appeal, that it 
is open to us to deal with this case as if 
there had been the plea of undue influence 
raised and to consider whether, on the 
evidence, the plea is established. On the 
evidence it seems to me clear that that plea 
is not established. The transaction was 
carried out by the fifth witness for the 
plaintiff, who is the futher of the defendauts 
Nos. 4 and 5 and the husband of the second 
defendant and who acted under a power-of. 
attorney which was given to him by his own 
daughters and by the other defendants in the 
case—the  exeeutants of the note. The 
difficulty, about the case-is, to say who is the 
party who exercised the domination and who 
is the party whose will was dominated. The 
Sftk witness for the plaintiff, the agent, was 
acting under a power-of-attorney and there 
is no evidence to support the suggestion 
that his wil was dominated in that he 
entered into & transaction which he knew 
was inequitable or which he knew was 


contrary tothe isterests of his principals, ` 


the parties who gave him the power-of- 
attorney. The 
raise the money for the purposes of saving 
the estate from sale but there is no evidences 
‘from which we can draw theinference that 
their agent brought pressure to bear upon 
the ladies or that-they were in a position of 
“helplessness. Then can it be suggested that 
his wil was 
evidence to show that he entered into an 
agreement by which the original payee, who 
is the first witness for the plaintiff, agreed 


to advance the amount of Rs. 1,500. It is 
not found that this Rs, 1,500 was not 
advanced. The original payee in turn 


endorsed the note to the plaintiff. Ib is not 
found thatthe plaintiff did not advance 
Rs. 1,500 to the original payee. I can find 
no evidence inthe casa, at any rate our 
attention has not been called to any, which 


would, in my opinion, warrant us in holding - 


that the wills of the exesatants of the note 
were dominated by anybody or that the will 
of their-agent was dominated by anybody so 
as to bring ia the provisioas of section 16 of 
the Contract Act. No doubt, the rate of 
interest is high and it may ba that a very 
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high rate of interest is not only evidence of 
the unconscionable nature of a bargain 
but is also evidence that the will of the 
party who consented to pay the exorbitant 
rate of interest was dominated. Here we 
have the rate of interest at 60 per cent. In 
the circumstances of this case it seems 
impossible to hold on that alone that the 
contract was brought about by undue 
influence and, in my opinion, there is really no 
other evidence in the case which would 
Warrant usin coming to that conclusion. 
There isa farther question that I need not 
discuss, 7. e., as to the rights of the plaintiff as 
the holder of the note by indorsement from 
the original payee. Then there is another 
defence put forward; so far as I understood it, 
it .was that the payee wasa mere name 
lender for the fifth witness for the plaintiff 
who held the power-of-attorney and that the 
benefit of the transaction was to be enjoyed 
by, this fith witness. If there was any 
evidence atall that there was any thing like 
collusion or conspiracy’ as between the 
payee and the fifth witness for the plaintiff 
that they would be sharers of the spoils, 
then, of course, we should have to consider 
whether we could allow the transaction to 
stand. But so faras I can see there is no 
evidence. This defence seems to me merely 
a suggestion which is quite unsupported by 
the evidence. For these reasons'lthink we 
must allow the appeal and give the plaintiff 
a decree for'the amount of the principal and 
interest at the rate provided for iu the nots. 
We modify the decree of the lower Conrt by 
substituting the rate of interest as.provided for 
in the promissory-note for the interest ab 24 
per cent. Interest at 6 per cent. after the 
date of the plaint will be allowed. Tho 
piaintiff will have zosts here aad in the 
lower Court to be paid by the first defendant 
and.the second defendant's legal represen- 
tatives. 

SANKARAN NAIR, J.— Under section 15 of 
the Indian Contract Act, LX of 1872, before it 
was amended a contract which was entered 
into by one party under undue influence aa 
defined therein was voidable by him. The 
following is the definition of undue in- 
flaence. “Undue influence is said to be 
employed in the following cases: — 

(1) When a person in whom confidence is 
reposed by another, or who holds & real or 
apparent authority over that other, makes 
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useof such confidence or authority for the 
purpose of obtaining an  advantageover 
that other, which but for such confidence 
or authority, he could not have obtained: 
(2) When a person, whose mind is en- 
feebled by old age, illness, or mental or bodily 
distress, isso treated asto make him consent 
to that, to which, but for such treatment he 
would not have consented, although such 
treatment may not amount to coercion.” 
Srimati hamini Sundari Ohaodhrani v. 
Kali Prosunno Ghose (5) was decided while 
this provision of-law wasin force. That 
was asuit for the recovery of money due 
under a mortgage-bond. The plaintiff was 
the makhtear of the defendant who wasa 
rurdanashin lady; and the question was 
whether with regard to the rate of interest 
ib was aL unconscionable bargain in which 
undue advantage was taken of the lady by her 
mukhtear, the plaintiff. Their Lordships of 
the Privy Council accepted the finding of the 
lower Court against fraud and undue 
influence and they were of opinion that the 
whole transaction could not be, therefore, set 
aside But assuming the validity of the 
mortgage, the qaestion was argued before 
them whether the agreement about the rate 
of interest was not an unconscionable bargain 
such as a Court of Equity could relieve 
against. They followed the English Law as 
laid down by the Master of the Rolls in 
Beynon v. Ccok (7), and quoted the following 
passage with approval: “The point to be 
considered is, was thiga hard bargainP The 
doctrine has nothing to do with fraud. . . 
jt has been laid down in case after case 
that the Court, wherever there isa dealing 
of this kind, locks at the reasonableness of 
the bargain, and ifit is what is called a 
hard bargain, sets it aside. It was 
obviously a very hard bargain indeed, and 
one which cannot be treated as being within 
the rule of reasorableness which has been 
laid down byso many Judges.” 
this judgment they held that the compound 
interest charged was exorbitant and uncon- 
scionable and as the purchaser took full 
notice of these circumstances it should rot 
be allowed and accordingly reduced it.. The 
decision establishes that though the agreement 
is valid so far as the Contract Act is 


(7) (185 75) Dr EAR Cas, 389 at p. 391; 32 L, T. 
363; 28 W. R 
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concerned, though there is neither fraud nor 
undue influence, it will not be enforced if it 
is such as will.be relieved against in a Court 
of Equity. Their Lordships say: “The 
finding of the lower Court against fraud and 
undue influence must now be accepted; a 
contrary finding would have avoided the 
whole transaction. But assuming the validity 
of the mortgage, a question arises whether, 
under the circumstances,- the rate of interest 
exacted did not amount to a hard or 
unconscionable bargain such asa Court of 
Equity will give relief against" and 
accordingly reduced the interest as pointed 
out above. Similarly’ in another case where 
the plaintiffs had, in the belief that the 
defendant's claim to an estate was well 
founded, advanced the sums necessary to 
enable him-to prosecute the successful appeal . 
to the Privy Council it was held that the 

reward stipulated for was inthe circum. | 
stances, excessive and unconscionable, The 
Jadicial Committee of the Privy Council 
held that it was so and they accordingly set 
aside the agreement and awarded the plaintiff 
reasonable damages. See Rajah Mokham 
Singh v. Rajah Rup Singh (6). It will be 
observed that relief was awarded to the 
plaintiffs in these cases noton the ground 
that they were procured by undae influence 
as defined by section 16 of the Indian 
Contract Act but on the broad grounds on 
which relief was awarded by the English 
Courts of Equity. Io Dhanipal Dasv Raz ch 
Maneshar Bakhsh Singh (3), Lord Davey is, 
however, reported to have said: “The 
Subordinate Judge was wrong in deciding 
the ease in accordance with what he supposed 
to be English equitable doctrine. He ought 
to have considered the terms of the amended 
section 16 only." This would be in direct 
conflict with the judgment of Srimati Kamini 
Sundari Ohuodhrant v. Kali Prosunno Ghose 
(5), already cited, unless we are to assume 
that by amending the Act the legislature 
intended to embody in section 16 the rules 
enforced in this respect by the English 
Courts of Equity and among them the rule 
that a transaction may be so unconscionable 
and tbe extortion so great as to be evidence 
of undue influence. Iam of opinion that 
the amendment was made for that purpose 
and thatthe substituted definition of undue 
influence includes within its scope cases which 
did not fall within the section as it originally 
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stood. According to this section there are 
two elements necessary. One of the parties 
to the contract must be in a position to 
dominate the will of the other and he must 
have used that position to have obtained 
unfair advantage over the other. Now 
excessive interest in itself may not be a 
ground for relief but it may be evidence of 
the fact that the debtor must have been in a 
very helpless condition to accept the terms 
imposed by the creditor. The exorbitant 
nature of the interest itself may be evidence 
of that. It mayalso be evidence that ke 
must have used it to obtain unfair advantage 
over the other if the pozition of the parties is 
such that we may fairly presume that 
otherwise the debtor would not have accepted 
these terms. In the present case the contract 
raie of interest is 60 per cent. The debtors 
were women who were notable to enter into 
the transaction themselves. They had 
applied for loans in other quarters and they 
had failed. The properties were going to be 
sold. If, therefore, these facts had stood 
alone it might befairly presumed that unless 
the defendants were in a distressed condition 
and utterly helpless in the matter and the 
plaintiff had not taken advantage of this 
position, they would not have cared to pay 
this interest. -In this case, however, it 
appears that the loan was negotiated by the 
plaintiff's. fifth witness, Sitapathi Naidu, who 
had a power-of-attorney from all these 
defendants. Itis impossible to hold that he 
was in any condition of helplessness ‘and 
that his mind was in any way dominated by 
that of the creditor. It was suggested in 
argument before us that the creditor, the 
payee, was only the benamz holder but the 
evidence does not support this suggestion. It 
was also argued that he was in some way 
. interested in the loan. That also has not 
been established whereas we have the facts 
admitted that some of the debtors in this 


ease are his own daughters and that the | 


promissory-note was attested by the husband 
of another female debtor. I am, therefore, 
clearly of opinion that one of the conditions 
necessary for the granting of relief does not 
exist in this case. 


promissory-note in itself might, in the 
circumstances, show that the transaction was 
unconscionable and that the plaintiff used 
his position to ‘dominate the will of the 


Though, as I have pointed | 
out above, the rate of interest provided in the, 
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defendanis, in this case such presumption is 
rebutted. Iam, therefore, of opinion that 
the defendants are not entitled to any re- 
duction of interest and I agree in the decree 
proposed by his Lordship the Chief Justice. 
Decree modified. 


CALCUTTA HIGH COURT. 
Civit Rore No. 123 or 1918. 
July 10, 1913. 

Present: —Mr. Justics Richardson and 
Mr. Justice Mullick. 
TRIPURA CHARAN KUL AND ANOTHER 
— DEFENDANTS—PRTITIGNERS 

^— wVer&us 
SHOROSHI BALA —PraiNTIFF— 


Orro-1vE PauTY. 

Civil Procedure Code (Act V of 1908), s. 104 (2), 
el. (i), O. X LIII, r. 1 cl. (w); O. XCVII, vr. 4, T—Appeal 
— Reviéw—rounds of appeal. i 

There is no appeal from an order granting a 
review except on any of the grounds mentioned in 
rule 7 of Order XLVII of the Civil Procedure Code. 

Jagar Nath Prosad Singh v. Ramavatar Singh, lí 
Ind. Cas. 39, followed. j 

Rule against the order of the Sub-Judge 
of Chittagong, in Miscellaneous Appeal 
No. 67 of 1912. | 

Babu Dhiren-tra Lal Kastgw, for the Ap- 


‘pellants. 


ri 


Babu Khitish Ohandra Sen, for ihe Re- 
spondent. 

JUDGMENT.—The question is whether 
an appeal lies from ar order granting a review 
in cases other than those provided for in 
rule 7 of Order XLVII of the present Civil 
Procedure Code. 

Rale 7 corresponds to section 629 of the 
Code of 1882. Under that section it was held 
that no appeal would lie except on the grounds 
therein mentioned [ Munni Ram Ohowdhry v. 
Bishen Perkash Narain (1)]. But section 588 
of the Cote of 1882 did not include orders 
granting a review among the orders thereby 
made appealable. Now under section 104 
sub-zection (1) clause (7) an appeal lies from 
"any order made under rules from which an 
appeal is expressly allowed by rules" and 
under Order XLIII, rule 1, clause (w), an 
appeal lies from "an order under rule 4 of 


(1) 24 C. 878. 
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Order XLVII granting an application for 
review.” 
general provisionempowering or directing the 
Courts according to the circumstances to 
reject or subject to certain conditions to 
grant applications for review. 

The contention urged on behalf of the 
petitioners is that under toe present Code 
all orders granting reviews are appealable. 
On inquiry we have ascertained that this 
contention was considered and rejected by 
another Bench of this Court in Jagar Nath 
Prosad Singh v. Ramavatar Singh (2). It was 
held that taken together the provisions in the 
present Code leave the law as it was before. 

Following that case we discharge the Rule 
with costs. We assess the hearing fee at one 
gold mohur. l 


Rule discharged, 
(2) 14 Ind, Cas, 89. 


MADRAS HIGH COURT. 
Civit MiscELLANEOUS Petrrion No. 1056 
or 1910. 
January 5, 1914. 
Present: —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Tyabji. 

. À. R. A. R. SOMASUNDARAM 
CHETTYAR AND ANOTHER— PETITIONERG 
VErSUS 
THIRUMALA GONDAMA GONDALA 
NAGAYA RAMA KRISHNA KADIR 
VELASAMI NAIOKHER (MINOR ZigMINDAR 
BY GUARDIAN HIS MOTHER AND NEXT 

FRIEND VEELU THAYI AMMAL AND - 


OTHERS—~ RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), s, 206— 
Civil Procedure Code (Act V of 1908), s. 152 — Decree — 
Amendment— Mistake in plaint copied into decree, 

A. Court has power to amend. clerical errors, which 
had crept into decree by following similar errors 
in the plaint, without, as a preliminary requisite of 
such amendment, causing the pleadings in which 
the errors first appeared to be amended, 

Narayanasami v. Natesa, 16 M. 424, followed. 


Petition praying that in the cireumstances 
stated in the affidavit filed therewith the 
High Court will be pleased to issue an order 
directing the decree in Appeal Suit No. 166 


Rule 4 of Order XL VII contains a - 


of 1901 on the file of the High Court 
(Original Suit No. 65 of 1827 on the fite 
of the Sabordinate Judge of Tinnevelly), to 
be amended in the manner indicated. 


Mr. A. Krishnaswami Aiyar (with him 
Messrs. King and Partrige), for the Peti- 
tioners. 


Mr. T. Rangachariar (with him Messrs. C. V. 
Ananthakrishna Atyar, N. Rajagopalacharzar, 
V. Parthasarathy Áiyangar and O. A. Seshagirt 
Sastri), for the Respondents. 


JUDGMENT.—There are palpable clerical 
errors in the decree as it stands. Those 
errors consist in the misdescription of the 
boundaries of the properties in the A 
Schedule. The names of the seven villages 
and the Sub-District, the Tulug and the 
District in which they are situated are all 
correc'ly given but instead of describing 
each village as bounds! on the north by such 
and such a property (say property A), 
bounded on the easí by such and such a 
property (say property B) and so on, they 
were described as £o the north of A, to ihe 
south of B and so on, thns making the 
description by boundaries palpably erroneous. 

In connection with very similar errors 
which had crept into a decree, this Court 
held in Marayanasamt v. Natesa (1), 
that such errors could and ought 
to be corrected by an application under 
section 206 (old Civil Procedure Code) 
corresponding to section 152 of the new 
Civil Procedure Code, even though the 
errors had crept into the decree by its 
having followed the similar errors made in 
the plaint. There is no dispute in this case 
as to what the lands intended tobe affected 
by the litigation and the decree are. Follow- 
ing the ruling of Narayansamt v.. Natesa 
(1) we hold that the time when the clerical 
errors (provided they are asin this case 
palpable clerical errors) were firat introdaced 
in the transactions or proceedings between 
the parties is immaterial and that the 
Court has got power to amend such clerical 
errors if they are found in tbe decree, 
without the necessity: of having the prior | 


. pleadings in which the same errors had 


formerly appeared themselves amended as 
a preliminary requisite to the amendment 
of the decree. 


(1) 16 M. 424 at p. 426, 
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We, therefore, grant this petition for 
amendment as prayed for. The respond- 
ents will pay the petitioner's costs of 
this application as they ought not to have 
opposed it. 

Petition granted. 


MADRAS HIGH COURT. 
FULL BENCH. 


Civ. Revision Petition No. 952 or 1912. 
January 6, 1914. 
Present: —Sir Charles.Arnold White, Kr., Chief 
Justice, Mr. Justice Sankaran Nair and 
Mr. Justice Oldfield. 
MADURAI PILLAI—DEFENDANT— 
PETITIOEER 
VET SUS 


T. MUTHU OHETTY.—PrArwTIFF— 


* RESPONDENT. 

Presidency Small Cause Courts Act (XIV of 1882), 
ss, 9, 38-—New trial — Rules made by High Court 
under 8& 9—0. XLI, v. 2 ultra vires—Power of 
Small Oause Court "to impose ierms—Interpretation 
ot statute—Power to make rules and regulations— 
General rule—Euception—Practice—Procedure-—Sub- 
stantive Law—Right to apply for new trial, whether 
“a matter of procedure— Appeal, right of, is indistin- 
guishable from right of applying for new trial. 

Order XLI, rule 2 * of the Presidency Small Cause 
Court rules is ultra vires of the High Court, although 
‘the Small Oause Court, if ib thinks fit, can make “it 
one of the terms, which it is entitled toimpose under 
section 38 of the Presidency Small Cause Courts Act, 
when making an order for a new trial, that the con- 
dition similar to that imposed by Order XLI, rule 2, 
should be satisfied before it grants the application. 

The general rule is that where a power to make 
regulations is given by a statute, no regulations made 
under the statute can abridge a right conferred by 
the statute itself. But if by statutor y enactment a 
power is given to & rule making authority to make 
rules, the rules, if they are within the power given, 
would be good even if they purport to abridge the 
` rights given by the statute. 

Section 9 of the Presidency Small Cause Courts 
Act only empowers the High Court to make rules 
with reference to matters of practice or procedure. 
The terms of the section are not wide enough to give 
the High Court power to make rules with regard to 
matters of substantive right or matters which are 
not practice or procedure. 

Section 38 of the Presidency Small Cause Courts 
Act gives aright toa party to apply'for a new trial 
and as this right cannot be distinguished from aright 
of appeal, it is not a matter of practice or procedure 
but, like the right of appeal, a matter of substantive 
right. 














-~ =e Tamam 


* No application shall be entertained, unless the 
applicant shall, at the time of presenting his applica- 
tion, either deposit i in Court the amount due from him 
under the decree or order, or give security to the 
satisfaction of the Court or the Registrar, for the 
performance of the desree or order in respect of 
which the application is made. 
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Petition, under section 115 of Act V of 
1908, praying the High Court to revise tho 
order of the Court of Small Causes, Madras, 
in Full Bench Application No. 96 of 1912, in 
Small Cause No. 12034 of 1912, dated 25th 
November 1912. 


Mr. 0O. Krishnamachariar, (for Mr, K, 
Bhashyam Atyangar) for the Appellant.— 
Order XLI, rule 2 requires deposit to be 
made. 


Section 38 of the Act gives the right of 
appeal. 

In Heard v. Pickthorne (1) it is pointed 
out that when aright is given, any rale 
framed to abridge that right is ultra vires. 


' [Sangaran Narr, J.—In all these cases the 
question ‘is to whom the power was given, 
is 15 to the Oourt or to the authority. If the 
rule had said "no rule shall be made,” then 
it is quite a different matter. 

Section 9 gives the power to frame rules]. 

Mr. P. M. Stvagnana Mudalar, for the 
Respondent.—-The rule is in force from 1882 
to 1895, and all these years -no one even 
doubted that the rule is ulira vives, when the 
Small Cause Courts Act was amended in 1895, 
the power previously possessed by the Presi- 
dency Small Qause Court was transferred to 
the High Court, 


[OrpriELD, J.—In the Presidency Court of 
Small Causes Act, section 38 does not come 
under the procedure, under section 9, the High 
Court can frame rules relating to practice or 
procedure. Chapter. VI is headed "New 
irials and appeals." 

Mr. P. M. Sivagnene  Mudalíar.—'This is 

purely a question of procedure. 


ORDER OF REFERENCE TO A FULL 
BENCH, 


SANKARAN Narg, J.—A decrees was passed 
against the petitioner by a single Judge of 
the Madras Court of Smali Causes. He made 
an application to the Small Cause Court to 
order a new trial and to set aside the decree, 
under section 88 of the Presidency Small 
Cause Courts Act, 1882. That application 
was rejected by the Full Bench on the 
ground that the full amount under the decree 
was not paid at the time of presenting the 
application, a8. required by Order XLI rule 2 
of the Presidency Small Cause Court rules. 


776 
MADURA! PILLAI v. MUTHU CHETTY. 


The petitioner now applies to this Court to 
set aside the order of the Small Cause Court, 
on the ground that the rule above referred to 
is ultra vires, as it contravenes section 38 of 
the Presidency Small Cause Courts Act and 
that, therefore, they were wrong in rejecting 
his application. 

Section 38 runs in these terms— Where 
a suit has been contested, the Small Cause 
Court may, on the application of either 
party,......order a new trial to be held, or alter, 
set aside etc." Order XLI, rule 2 runs in 
these terms— No application shall be 
entertained, unless the applicant shall, at 
the time of presenting his application, either 
deposit in Court the amount due from him 
under the decree or order, or give security 
to the satisfaction of the Court or the 
Registrar, for the performance of the decree 
or order in respect of which the application 
is made.” ‘The general rule is that, where 
a power fto wake regulations 18 given by a 
statufe, no regulations made under it can 
abridge a right conferred by the statute itself. 
[See Hey. v. London Justices (Bird); Ha parte 
Needes (2)]. Now, iu this case, the section 
confers no right upon the petitioner himself. 
He cannot, therefore, complain that any right 
of his has been taken away by the regulations. 

The next’ question is, whether the right 
whieh is vested in the Small Cause Court 
under section 88, has been taken away by 
the regulations. The section states that the 
Small Cause Court may order a new trial; 
it is not imperative. Iam of opinion, that 
it was open to the Small Cause Court to lay 
down certain conditions under which alone 
it would exercise the jurisdiction conferred 
by that section. If, therefore, the Small 
Cause Court had framed the rule under 
which this application of the petitioner was 
rejected, ib would apparently, be a valid 
rule. But the rule was made, not by the 
Small Cause Court, but by the High Court, 


and the question is, whether it is open tothe . 


High Court to cut down the jurisdiction of the 
Small Cause Court. The rule is said to 
have been framed by the High Court, “by 
virtua of the powers conferred by the Pre- 
sidency Small Cause Courts Act, 1882 and the 
Acts amending the said Act and of all other 
powers hereunto enabling.” If itis this Act 


(2) (1898) 2 Q. B. 340; 67 L. J. Q. B. 618; 79 L. T. 
156; 46 W. R. 528; 02 J. P. 422; 14 T, L. R. 884. 
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itself that gives power to the High Court fo 
frame rules, then, apparently, the High.Oourb 
has no power to cut down the jurisdic- 
tion. The section in the Small Cause Courts 
Act under which these rules are framed, 18 
apparently section 9 of the Act. Thatsectiou 
»laces the Small Cause Court under the 
jurisdiction of the High Court, for the 
exercise of the powers which are conferred 
upon it by the Letters Patent, by the Civil 
Procedure Code, the Legal Practitioners 
Act and 24 and 25 Victoria Chapter 104, 
seotion 105. Now, if that is the only section 
under which the High Court can frame these 
rules, then, as I have said before, I am diae 
posed to think that the High Court had no 
jurisdiction to frame this rule. 

But apart from the Small Cause Courts 
Act, the High Court has certain powers over 
the Civil Courts in the Presidency, under the 
enactments and Letters Patent above referred 
to, and the rules are also said to have been 
framed under all other powers enabling the 
High Court to make the rules. Therefore, the 
question arises, whether, apart from section 
9 of the Small Cause Courts Act, the High 
Court had not the power under the other 
provisions of law to make the rule in ques- 
tion. This question has not been argued 
before us, Such power, if vested in the 
High Court under the above provisions of 
law, cannot be taken away by implication. 
If the Indian Legialative Council is entitled 
to out down the power of the High Court, 
then it must be done by express enactment 
and not by implication. I have also consider- 
ed the question, whether the Small Cause 
Court, having acted under these rules or rules: 
similar to these, framed under the same powers, 
from 1852 up to this date, may not have 
impliedly accepted the rules as their own. 
But I am not able to accept this suggestion. 
The mind of the Small Cause Court was 
never direcied to that question, and they never 
considered whether they had the right to 
accept or discard these rules. The question 
is one of. great importance and affects the 
procedure of tke Court and might affect the 
validity of numerous decisions. L, therefore, 
refer to a Full Bench the question, whether 
Order XLI rule 2 of the Presidency Small 
Cause Court rules is ultra vires. 


AYLING, J.—I agree to the reference pro- 
posed by my learned brother. 
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This petition eoming on for hearing before 
the Full Bench ou Monday, the 5th day of 
January 1914 and this day upon perusing 
the petition, the order of the lower Court, 
and the resord in the case and the Order 
of Reference to a Fall Bench, and upon 
hearing the arguments of the Counsel, the 
Court expressed the following 


OPINION OF THE FULL BENCH. 


Wuits, C. J.—The question which has been 
referred to us in this case is,— Whether 
Order XLI, rule 2 of the Presidency Small 
Cause Court Rules is ultra vires" The rule 
provides that no application (for & new trial) 
shall be entertained unless the applicant at 
the time of presenting the application either 
deposits in Court the amount due from 
him under the decree or order, or gives 
security to the satisfaction of the Court 
.or the Registrar for the performance of 
the decree or order in respect of whish the 
application ia made The power to grant 
a new trialin a suit in the Presidency 
Small Cause Court is regulated by section 
98 which provides:—~ where a suit is con- 
tested, the Small Cause Court may, on the 
application of either pariy made within 
eight days from the dateof the decree or 
order inthe suif, order anew trial to be 
held, or alter, set aside or reverse the 
decree or order upon such terms as it 
thinks reasonable.’ The rules of the 
Presidency Small Cause Court are made 
under the powers conferred by section 9 
of the Presidency Small Cause Courts Act 
of 1882. Under the Act, agit originally 
stood, there was a power in the Small 
Cause Court itself, with the previous 
Sanction of the High Court, to make rules. 
In 1895 that section was repealed and 
the power to make rules was given to 
the High Court. The terms of the section 
which empower the High Court to make 
rules in reference to the Small Oause 
Court are very wide. The general rule 
is, no doubt, that stated inthe case re- 
ferred in the order of reference, Queen v. 
Bird, Ha parte Needes (2), that is, where 
a power to wake regulation: is given by 
,. & Statute, no regulations made under the 

statute can abridge a right conferred by 
the statute itself.” That is the general 
rule. But. if by statutory enactment a 
power is given to a rule-making authority 
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io make rules, the rules, as it seems to 


me, if they were within the power given, 


would be good even if they purport- 
ed to abridge the rights given by the 
statute. : 

I think the only question we have io 
deside is,is this rule within the powers 
conferred upon the High Court by the 
section which was introduced into the Aat 
in 1895? Now whatever may be the true 
construction of this section, one thing seems 
clear and .that is, it only empowers the 
High Conrt to make rules with reference 
to matters of practice or procedure. It 
cannot, as it seems to me, be suggested 
that the terms of the section are wide 
enough to give this Court power to make 
roles with regard to matters of substantive 
right, or matters which are nt practice 
or procedure. Then the question is,—can 
it besaid that the right to apply for a 
new trial is a matter of practice or pro- 
cedure.? Section 38 which regulates this 
question of new trials is, perhaps, somewhat 
curiously worded. It does notsay in so 
many words that a party has the right 
to apply for a new trial. It says that 
"the Small Cause Court may, on the 
application of the party, order a new trial.” 
But I think on the true construction of the 
section it gives aright to a party to apply 
for a new trial. 

As regards the right of appeal, the 
right of appeal being a creatare of that 
statute, I think it is well settled that a 
right of appeal is nota matter of practice 
or procedure. I may refer to certain 
observations made by Lord Westbury iu a 
case to which our attention has been galled, 
Attorney-General v. Herman James Sillem 
(3). The Lord Chancellor thus describes 
the right of appeal: he says: "An appeal is 
the right of entering a superior Court, 
and invoking its aid and interposition to 
redress the. error of the Court below. It 
seems absurd to denominate this paramount 
right part of the practice of the inferior 
tribunal.” Oar. attention has also been 
called to a decision of the House of Lords, 
Colonial Sugar Refining Company v. [rving 
(4), in which there is an observation by 


Lord Macnaughten:—‘‘To deprive a suitor 
(3) 11 E. R. 1200 at p. 1209; 10 Jur. (x. s.) 446; 10 
L. T. 434; 33 L. J. Ex. 209; 4 N. R, 29. 
(4) (1905) A. C. 369; 74 L. J. (P. C.) 77; 92 L.T 
738; 21 T. L, R. 513. 
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in a pending action of an appeal to a 
superior tribunal which belonged to him 
as of right is a very different thing from 
regulating procedure.” Now can we draw 
any distinction between a right of appeal 
conferred by statute and the right to apply 
for new trial? I think we cannot. Our 
attention has not been called ta avy case 
in which any such suggested distinction 
has been drawn, nor to any case in which 
it has been held that the right to apply 
for a new trialis a matter of practics or 
procedure. Of course, there is no objec- 
tion to the Small Cause Court, if they 
. think fit, making if one of the terms 
which they are entitled to impose when 
they make an order for a new trial, that 
the condition imposed by Order XL], rule 
2, should be satisfied before they grant.the 
application. But to say that the Small 
Canso Court has the power to do that isa 
very different thing from saying thatthe rule 
in question is & rule of praetice or procedure 
and within the powers conferred by section 
9. The preamble to the rules states 
that- they are made ‘by virtue of the 
powers conferred by the Presidency Small 
Cause Courts Act of 1882,.....and of all 
other powers hereunto enabling, the High 
Court...... " Our attention has not been 
called to any power in the High Court 
in'this connection outside the powers con- 
ferred by section 9 of the Presidency Small 
Cause Courts Act. 

One word with regard to the- case of 
Morgan v. Bowles (5) which was cited iu 
argument in support of the contention that 
the rule is bad. Ido not think that either 
this case or the case of In re West Decon Great 
Consols Mine (6) affords us any assistance 
with reference to the question as to whether 
the rulein question here is uléra vires or 
not. Morgan v. Bowles (5) had reference 
to a provision of an Act which imposed an 
obligation on a party appealing to give security 
for costs. Then certain rules wera passed 
which did not re-produce this provision and 
it was held that the. obligation to give 
security for costs under the Act continued. 
That case was decided upon the questioa 
of construction on the ground that the 


(5) (1894) 1 Q. B. 236; 63 L.J.Q.B. 84; 10 R. 62; 42 
R. 269 


(8) 38 Ch. D. 51; 67 L, J. Ch. 85068 L T. 61; 36 
W. R. 942. 


words ofthe rule did. not abrogate the 
provision of the Act with  refereace to 
security for costs. 

In In re West Devon Great Oonsols Mine (6), 


Lord Bowen said with regard to this matter: 


be [4 4 * i 
The rule generalia specialibus non de. 
rogant! applies" and he decided the question 
purely as one of construction. And Lord 
Justice Cotton in his judgment says: 
Assuming, withont deciding, that the Ruies 
Committee had power to take it away, 
they have not purported to do so, for general 
rules would not do away with this special 
direction to which they do notexpressly refer.” 
It seems to me, forthe reasons I have 
stated, the answer to the question referred 
to us is that the rule is ultra vires. 
SANKARAN NAIR, J.—I agree that the rule 
is ultra vires. 
OLDFIELD, J.—I concur. 
Petition accepted. 


CALCUTTA HIGH COURT. 
M:sc&LLANEOUS Orvic Apesar No. 398 or 1918 
with Civi, Rote No. 1250 or 1912. 
January 29, 1914. 
Present:—Justice Sir Harry Stephen, KT., 
and Mr. Justice Mullick. 

Thakur MADAN MOHAN NATH SAHI 
DHO— Jupanent-pEBsTOR—ORBJEOTOR — 
APPELLANT 
veráus 


MAHARAJA or CHOTA NAGPUR— 


DECREE-HOLDER — RESPONDENT. 

Chota Nagpur Landlord and Tenant Procedure Act 
(I B. O. of 1879), s. 47—Suit for rent— Description of 
property in arrears defective—Amendment ordered by 
High Court by consent of parties to be made by first 
Court—Amendment made by lower Appellate Court, if 
legai—Amendment order made under what power— 
Civil Procedure Code (Act V of1908), 0O. VI, r. 18— 
Amendment made after fifteen days of order, whether 
bad. 

The High Court in an appeal held that the . plaint 
in the suit did not specify correctly the property in 
respect of which rent was due as it should have done 
according to section 47 of the Chota Nagpur Land- 
lord and Tenant Procedure Ast of 1879, and acting 
on an agreement between the parties directed that 
the description in the plaint should be amended, and 
ordered that after such amendment had taken place 
the sale proclamation should be drawn up afresh. 
The case was remitted to the first Court through the 
lower Appellate Court, but the latter Court allowed 
an amendment of the plaint and left it to the decree- 
holder to take further steps: 
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Held, (1) that the “order of amendment made by 
the High Coart was not made under Order VI of the 
Civil Procedure Code, but under the power of the 
Court to order that certain.steps should be taken by 
the parties to enable the differences between them to 
be properly settled, and, therefore, the amendment is 
not out of time though not made within fifteen days 
under Order VI, rule 18 of the Civil Procedure Code; 

(2) that, as the case fell within the scope of sec- 
tion 5 of the Rent Recovery Act, VILI B. C. of 1865, 
there was no necessity for an amendment of the 
decree, the amendment of the plaint being considered 
sufficient, 

(8) and that as the High Court directed an amend- 
ment of the plaint to be made by the first Court, the 
order'of amendment by the lower Appellate Court 
was bad. 


Appeal and Rule against the order of the 
-Deputy Commissioner of Ranchi, dated 
June 26th, 1913. 

Mr.. S. P. Sinha Babus Biraj Mohan 
Majumdar and Bipin Chandra Mullick, for the 
Appellant. 

Dr. Rash Behary Ghosh and Babu Jogesh 
Chandra Dey, for the Respondents. 


JUDGMENT.—We have before us an 
appeal from an order and a Rule which have 
arisen under the following circumstances. 
The respondent who is also the opposite 
party in the Rule obtained a decree for rent 
against the appellant petitioner onthe 19th 
April 1905, uader the Chota Nagpore Tenancy 
Act of 1879. After prolonged litigation he 
obtained an order from the Deputy Collector 
of Ranchi dated the 2nd September 1912, 
that certain villages should be sold in 
execution of his decree. On appeal to this 
Court it was decided that an appeal lay, 
and that the plaint did not specify sor- 
rectly the property in respect of 
which rent was due, as it should have done 
according to section 47 of the Chota Nagpore 
Landlord and Tenant Procedure Act of 1879. 
The result was that the sale proclamation, 
which, if sorrectly drawn up, would by 
force of section 5 of the Bengal Rent 
Recovery Act of 1865 specify the village eto. 
in which the lands wera situated in the 
words of the plaint, would probably be 
defective. This Court accordingly set aside 
the order before it in whieh the provisions 
of the Rent Recovery Act had not been 
observed, and acting on an agreement be- 
tween -the parties directed that the deserip- 
tion in the plaint should be amended, and 
ordered that after such amendment had 
taken place the sale proclamation should 


be drawn up afresh. The case was 'remit- 
ted to the Court that tried the original 
suit"; the plaintiff was to be “at liberty 
to submit a correct description of the 


* v 
tenure’, if there was any controversy as to 


the accuracy of the description the Court 
was to adjudicate upon the matter. The 
casa was accordingly remitted to the Deputy 
Commissioner of Ranchi who overruled an 
objection that the High Court had no 
jurisdiction to make the order we have 
quoted, allowed the amendment of the plaint, 
aud left it to the decree-holder to take fur- 
ther steps. An appeal has been filed against 
this order, which is supported on four 
grounds. 

In the first place it is said that there 
has besn no adjudication on the correctness 
of the description furnished by the decree- 
holder of the property in respect of which 
execution is sought. 

We have carefully considered the terms 
of the order and the observations furnished 
to us by the Judge from this point of 
view, but itis not necessary that we should 
now adjudicate on it. 

The second ground is that the application 
for amendment was made to the Deputy 
Commissioner by whom the amendment was 
ordered, whereas the order of this Court 
was that the case was remitted to the Court 
which tried the original suit, that is the 
Depaty Collector. The result is that the 
order of this Court has not been obeyed, 
and whatever may have been the general 
jurisdiction of the Deputy Commissioner, 
he had no power to deal with this particular 
matter except by remitting the caseto the 
Deputy Collector. This objection is, there- 
fore, valid. 


The third ground is that the application 
for the amendment:of the plaint is out of 
time by force of Order Vi rale 18 which 
provides that where an order for amendment 
of the pleadings in a suit is made and no 
time is limited by ihe order for that pur- 
pose, the amendment must be made within 
fourteen days of theorder. Here no time 
is so limited by the order of this 
Court, and the plaint was not- amended 
until 17th. May 1913 while the order 


. that it should’ ba. amended was made on 


the 13:h March 1913. This argument, 
however, fails, as the order of this Court 
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was not made under Order VI but under 
the power of the Court to order that certain 
steps should be taken hy the parties to 
enable the differences betwesn them to be 
properly settled. ~ 

The fourth ground is that it is of no avail 
to amend’ the plaint if the decree is not 
amended: as it is the deoree and not 
the plaint that is to be executed, This would 
be so were the case one under the general 
law; but this case falls within the scope 
of section 5 of the Rent Recovery Act 
already referred to, and, therefore, apart 
from the order of this Court, the validity of 
which cannot be questioned, there is no 
necessity for an amendmert of the decree. 

The result is that the order of the 
Court below must be set aside, and this 
ease must go back, in the words of this 
Court on a former occasion, to the Court 
which tried the original suit, that is to 
the Deputy Collector of Ranehi, in order 
that he may act in accordance with the 
previous order of this Court. Any 
application that is made before him for 
amerdment of the plaint must be made with- 
out undue delay; but will not be subject to 
Order VI rule 18. For purposes of execu. 
tion ib is not necessary that an amendment 
should be made in the decree to correspond 
to that made in the plaint. 

The Deputy Commissioner of Rauchi in 
forwarding an explanation that was asked for 
by this Court has commented on the 
protracted litigation that has taken place in 
this matter. Itis with much regret that 
we find oarselves obliged to order further 
proceedings. If we had power to cub 
matters short we would certainly do ac; 
but we have not. It is with very great 
regret that we find that the law is as power- 
less as we are. 

We leave each side to pay their 
costs. 

In view of the judgmont we have 
just delivered, it is not necessary to 
goon. The Rule is, therefore, discharged. 

Rule discharged. 


Own : 


MADRAS HIGH COURT. 
ÁPPEAL AGAINST Onpers Nos. 219 anp 242 
or 1911. 

December 23, 1913. 

Present: —Mr. Justice Sadasiva Aiyar and 
Mr, Justice Spencer. 

Is APPEAL No. 219 or 1911. 
SUBBARAYA ROWTHE MINDA NAINAR 
-~—A PPELLANT 
versus 
MUTHAMMAL AND OTHERS— RESPONDENTS. 
In Appeat No. 242 or 1911. 
PONNUSAMI NADAR—- APPELLANT 
versus 
MUTHAMMAL AND OTHERS—H ESPONDENT1S. 


Sale proclamation —Settlement of terms-—Notice to 
judgment-debtors—Failure to appear and object —Objec- 
tion petition put in long time after disnvissal of peli. 
tion— Conclusion and confirmation of sale~ Objections 
to sale proclamation on ground of misdescription — 
Material irregularity —Substantial injury—Ground for 
setting aside sale — Order— Res judicata— Appeal. 

Where, on the date fixed for the settlement of the 
terms of a sale proclamation of several items of im. 
moveable property ordered to be sold in execution of 
a decree, the judgment-debtors did -not appear and 
object, though notice was served upon them, but al. 
lowed the properties to be sold, it is not open to them 
to subsequently raise objections to the sale proclama- 
iion on the ground of misdescription after the sale 
has been confirmed and concluded. 


Arunachellam v. Arunachellam, 12 M. 19 (P.C. 
15 1. A, 171 and Raja of Kalahasts v. Maharaja of Ven- 
katagiri, 21 Ind. Cas, 389; 25 M. L. J. 198; 14 M. L, T. 
820, followed. 


Where some of the objections raised to the sale 
proclamation on the ground of  misdesoription 
were impossible of compliance, and others trivial in 
themselves, but no substantial injury was caused 
thereby to the judgment-debtors but, on the other 
hand, the properties were sold at a fairly good 
price: 

Held, that there was no reason for setting aside the 
sale on the ground of a misdescription in the sale pro- 
olamation. 


Where, without appearing on the date fixed for the 
settlement of the sale proclamation, the judgment- 
debtors appeared subsequently and objected by a 
review petition, which was dismissed: 


Held, that the order operated as res judicata in sub- 
sequent proceedings and was not appealable. 


Stvagauri Achi v. Subramania Atyar, 27 M. 259; 14 
M. L. J. 57 (F. B.), followed. 


Sivasami Naicker v. Ratnasami Naicker, 23 M. 568; 
10 M. L. J. 314 and Ganga Prasad v. Raj Coomar Singh, 
30 C. 617, dissented from. 


Appeal No. 219 of 1911. 


Appeal againsb the order of the Court of 
the Subordinate Judge of Mayavaram, dated 
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the 4th day of September 1911 in Execution 
Appeal No. 225 of 1911, in Original Suit 


No. 26 of 1899 on the file of the Court of the - 


Subordinate Judge of Kumbakona:n. 
» Appeal No. 242 of 1911. 

Appeal against the order of the Sub- 
ordinate Judge of Mayavaram, dated the 
4th day of September 1911, in Hxecation 
Appeal, No. 211 of 1911 in Original Suit 


No. 26 of 1909 on the file of the Subordinate - 


Judge of Kumbakonam. 

Mr. S. Sreenivasa Ayangar (with him Messrs. 
0. V. Anantha Krishna Iyer and K. Bhashyam 
Ayangar,) for the Appellant. 

Mr. Theu Narayanachariar (with him 
Mesars. G. S. Ramachandra Ayer, N. R. K. 
- Thathachariar, S. Muthial Mudaliar and M. 
B. Duratsami Ayangar), for the Respondents. 


JUDGMENT. 


Sapasiva Aivar, J.—These two appeals 
are directed against un order of the Sub- 
ordinate Judge of Mayavaram who dis- 
missed the .two separate petitions of the 
appellants to set aside the sales in Court 
auction of certain properties, the auction 
sales having been held in execution cf the 
decree in Original Suit No. 26 of 1899 
on the file of the Court of the Subordinate 
Judge of Kumbakonam. That decree was 
passed in 1900 and is now nearly 14 years old. 

The judgment. debtors in that decree might 
be called shortly the ‘Nainars” and the 
principal judgment-debtor (the lst defend- 
ant) "Nainar." The decree-holders in that 
decree might be called the '"Nadars" and 
the principal person "Nadar." That decree 
of 1900 was attached by a creditor of the 
Nadars in execution of the decree obtained 
by the said creditor against the Nadars in 
Original Suit No. 2 of 1904 on the file of 
the Court of the Subordinate Judge of 
Kumbakonam. This attaching creditor in 
Original Suit No. 2 of 1904 (Muthammal, 
“by name), was entitled to execute the 
attached decree in Original Suit No. 26 of 1899 
and filed the execution applieation in that sait 
in pursuanece-of which the properties were 
sold in Court auction. She will be called 
"the decree- holder." 

The decree-holder brought several lands 
of the Nainars to salein execution, She 
wanted to have the properties proclaimed 
“for sale and applied to the Court to settle 
the terms of the sale proclamation, submit- 


781 
ting a draft of her own in which the 
numerous items of lands to ba gold 


were divided into 24 lots, each lot con- 
taining saveralitems. Notice was given to 
the Nainar defendants to appsar on the 
9th February 1911 to put forward their 
objections to the draft sale proclamation. 
The Nainar defendant appeared on 9th 
February 1911 and at his instance the 
matter was adjourned to 20th February 
1911 in order that he might formulate his 
objections, On 20th February 1911, the 
matter was again adjourned peremptorily at 
his instance to 28th Febraary 1911. On 
the 23th February also, he put forward no 
objections andthe draft sale proclamation 
pub in by the deeree-holder was approved, 
and the sale was fixed for the 20th April 
1911. Meanwhile, on the 5th April 1911, 
the Nainars applied for a review of an order 
dated 28th February 1911 which settled 
the terms of the sale proclamation according 
to the decree-holder’s draft. This review 
petition was numbered as Hxesution Appeal 
No. 159 of 1911. This. petition for review, 
dated 5th April 1911, was sapported by an 
affidavit (by the Nainar) of the same date. 
Tte objections to the settled sale-proclama- 
tion are mentioned in this affidavit. I will 
set out those objections shortly, using the 
words of the affidavit as far as possible: (a) 
In the settled proclamation there are many 
mistakes. (See paragraph 4 of the affidavit.) 
(b) The division of the lots for sale by 
auction is not one to secure a proper price. 
(2) The kist in the proclamation is given 
roughly aad the kist given is stated to be 
less than the actual éAzst whichis greater. 
(See paragraph 5 of the affidavit.) (d) For 
each of the lots in the division into lots, 
the seed-bad is not given and “only if pro- 


perly, the seed-bed be given, and the property 


be divided into lots of one veld each, ‘the 
property can be sold at auction ata proper 
price.” (See paragraph 6 of the affidavit.) 
(e) The encambrances stated in the proclama- 
tion are said to ba banamz and to hava baen 
discharged and if the auction be held without 
examining the vharge-holderas on the en- 
cambrances and without obtaining their 
statements it will not fetch a proper price, 
(See paragraph 7 of the affidavit.) Of these 
five objections (a) to (e), objection (a) is 
very vague and generaland was proparly 
ignored by all parties. Objection (e) was 
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algo evidently not pressed. The Subordinate 
Judge had thus got three objections (b), 
. (e) and (d) to consider in passing orders 
on this review petition of the Nainar dated 
5th April 1911. 


As regards the first of these three objections 
(b) to (d) which objection is also expanded 
in latter part of the objection (d), namely, 
the objection that the decree-holder’s division 
of the lands into 24 lots for the purpose of 
sale is not equitable and that the properties 
and the Jands should have been divided 
into a larger number of lots so that each 
lot may be ofthe extent of only one velz, the 
Subordinate Judge seems to have asked or 
permitted the Nainar to file a statement of 
his own showing whatin the Nainar’s opinion 
was the proper mode of division of the 
lands into plots. On the 21st April 1911, the 
Nainar accordingly filed & statement dis- 
iributing the 200 and odd items of land 
(which had been distributed into 24 lots by 
the decree-holder) into 43 lots of his own. 
This statement does not indicate in any of 
these 43 lots which of the items in the said 
lot is the seed-bed land. It further does 
not indicate how and to what extent the Aet 
mentioned for the lands in this list of 2ist 
April 1911 differs from the amouuts of 
kists mentioned in the decree-holder’s draft 
proclamation. In fact, the contention as 
to the kisi seems not’ to have peon pressed 
afterwards. 


This review petition Execution Appeal 
` No.159of 1911 came on for hearing onthe 4th 
Joly 1911 and was dismissed bg the learned 
Subordinate Judge in a considered -order, 
The fifth and sixth paragraphs of that order 
are as follows:— (5) And, furthermore, the 


allegations contained in these petitions do . 


not disclose material objections to the draft 
proclamations. A vague objection is taken 
as .regards the amount of assessment, but 
no particulars are given as regards the 
correct assessment. It is not possible to 
allow a seed-bed for every plot. The divi- 
sion of plots in the draft proclamation seems 
to be fair and reasonable. Farther, sub- 
division of these plots is not ealeulated to 
bring with it any compensating advantage, 

"(6) I am of opinion that there is no 
ground for reviewing the previous order of 
this Court. Nor are the objections such as 
can be upheld upon their merits,” 


As I said before, the sale itself was first 
fixed for the 20th April 1911. It was 
afterwards adjourned to 6th July - 1911. 
The learned Subordinate Judge being of 
opinion on the 6th July that the Nainars 
and the Nadars were acting together to 
defeat the decree-holder (Muthammal) and 
that they were using every device of 
chieanery to delay the properties being 
brought to sale in execution, considered it 
best to hold the auction sale of the 24 lots 
in his immediate presence and in the presence 
of the Vakils of the several parties and 
also not to conelude the sale of any lot 
until, in his opinion, a fair price was 
obtained forit. On the 6th July 1911, he 
passed order that the auction sale would be 
continued day by ‘day until the 12th July 1911, 
in order evidently to give full opportunity to 
all bidders to make bids and for the Nainar 
and Nadar defendants to bring upthe highest 
likely bidders. Between the Gth and 12th 
July the Nainar defendants filed a petition on 
the 10th July 1911 praying for adjournment 
of the sale of all properties and for the issue of 
a fresh proclamation. In this petition Hxecu- 
tion Appeal No. 183 of 1911 the Nainar pat 
forward "new ground of objection which he 
did not even hint’ at in the previous pro- 
ceedings. That ground was that some of 
the items inlots 1,11, 12, 14 and 15 had 
been sold away in revenue sale long nee 
(the tamil word usedis * * i 
and that the inclusion of those revenue 
sale lands in the lots was a material 
irregularity which ought to be corrected 
before the sales were held. The carelessness 
of the Nainar is shown even in this belated 
petition for, admittedly none of the items 
in lots 1 and 1l had been sold away in 
revenue sale as alleged in this petition. 
This petition seems to have come on for 
hearing before the Subordinate Judge on 
the 12th July, the date fixed for concluding 
the auction sales and was summarily dis- 
missed as having been pat in too late. On 
that same date (19th July) lots 4, 5, 7, 8, 9 
and 12 to l6 (that is, lO out of the 24 lota) 
were knocked down to the several bidders, 
who made the highest bids, by the Sub- 
ordinate Judge himself in the presence 
of the Vakils. After these 10 lots had 
been so knocked. down, the Nadar seems to 
have pubin a petition for adjourament of 
the sale on the ground - that some properties 
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sold away in revenue sales were included 
among the lands brought to sale and the 
Subordinate Judge adjourned the sales of 
the other 14 plots accordingly to the issue 
of fresh proclamation omitting these lands 
from the 14 plots.. . 

The present petitions Exeention Appeal 
No. 211 of 1911 and Execution Appeal No. 
225 of 1911 were filed on the 25th July 
1911 and the 31st July 1911 by the Nadar 
and the Nainar respectively for ‘setting 
aside the sales of the above 10 lots and it 


' is from the orders dismissing these petitions 


Nos, 211 of 1911 aud 2250f 1911 that the 
present Appeals Against Order No. 242 of 
1911 and 219 of 1911 have been presented to 
this Court. 
` The appeal memoranda practically 
repeat the objections mentioned in the 
Nainar’s petition of April 1911 (omitting 
the kist). They repeat the further objec- 
tion mentioned in the petitions of lOsh and 
12th Jaly 1911 asto some of the items 
which have been sold in revenue sales 
being included in the lO lots brought to 
sales on the 12th July 1911 and they also 
contend that. by reason of these four 
irregularities the properties fetched a much 
lower price and thatthe Nainars aud the 
Nadars have sustained substantial injury. 
It was further contended that besides 
the affidavits filed in support of these ob- 
jections in the lower Court, petitioners were 
ready with the evidences of persons 
deposing to the affidavits and the lower 
Court acted improperly in refusing to 
examine them. 

I shall shortly deal iuh: those of the 
above contentions which are unimportant. 
There is nothing on the record to support 


_ the allegation that the learned Subordinate 


Judge. refused to examine any witnesses and 
I have little doubt that the petitions were 
disposed of onthe affidavits filed on both 
sides with the acquiescence of the parties 
and the Vakils. The objection as to each 
plot not having been given a seed-bed 
adjoining it was properly rejected by the 


Sabordinats Judge as it was not possible | 


to do so and it has not been shown before 
us that it could ba done or that the 
division into £8 plots made in the statement 
of 2lst April 1911 by the Nainar allows 
a seed.bed to each of these 43 lots. The 
objection as to the inaccuracy of the kisis 


amounts, though faintly referred to in the 
arguments, was not even taken in the seven- 
teen grounds of appeal mentioned in Appeal 
Against Order No. 219 of 1911 or in the 
thirteen grounds in Appeal Against Order 
No. 242 of 1911. 


The only contentions remaining to ba 
disposed of are (1) that the two hundred 
and odd lands should have been divided 
into 43 lots as contended for by the defend- 
ants and not into 24 lots; (2) some of the 
items in each of the lots 7, 12, 14 and 15 
out of the 10 lots in dispute had been sold 
away in revenue sales and the inclusion 
of those lands wasa material irregularity 
in the proclamation of sale and in the 
conduct of the sales of those 4 lots; (5) 
this material irregularity also affected the 
sales of the other six lots 4,5, 8, 9, 13 and 
16 as intending bidders knowing that some 
of the ten lots contained items sold away 
in revenue auction, were scared away from 
bidding for even the six lots which did not 
contain revenue sale lands ; (4) the above 
irregularity caused the ion lots to be 
knocked down for substantially lower prices 
than they would have otherwise fetched 
aud hence substantial injury bas baen 
caused to the Nainars and the Nadars. 


Coming to tbe first objection as to the 
division of the lands into 43 lots instead 
of 24 lots, nothing was urged before us to 
show that the division aecepted by the Sub. 
ordinate Judge was less fair than the 
division mentioned by the Nainar defendants 
in their statement of 2lst April 1911. As 
regards the second objection it must be 
admitted that the inclusion in each of these 
lots 7, 12, 14 and 15 of certain items which 
bad been sold away long ago in revenue 
sale was an irregularity. I am, however, 
rather doubtful whether it was a material 
irregularity. Neither side was able to tell 
us when exactly the revenue sales had 
taken place. The Nadar defendants when 
they themselves tried to execute their mort- 
gage decree of 1900 in the years 1903, 1904, 
1906, 1908 and 1909, did not seam to 
have excluded these lands sold away in 
revenue auction. (See Exhibit A). As we 
have seen, even the Nainars when they 
put in their list oa the 21st April 1911 
dividing the 200 and odd lands into 43 
lots, did not exclude any of the items sold 
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away in revenue sale. And it was only 
in the belated petition of 10th July 1911 
that this fact was brought to the .notice 
of the Court.: The items in each of these 
four lots 7, 12, 14 and 15 sold away in 
revenue sale seem in extent to be rather 
small fractions of the total extent of the 
respective lots. For instance, lot 7 contains 
lands of the total area of about 12 acres 
while the items sold away in revenue sales 
in ‘that lot are only to the extent of 27 
cenis. Similarly in lot 12, the total acrage 
is more than 16 acres andthe lots sold 
away in revenue aaction are less than five 
acres in extent. In item 14, the total extent 
is abont 17 acres and the extent of lots sold 


away in revenue auction is less than 3- 


acres, In item 15 the total extent is about 
2 acres and the extent of lands sold away 
in revenue auction is about 30 cents. From 
the bidders! list we see that there was keen 
competition .aud the purchasers at the 
bidding were strangers aud not the decree- 
holder. Under these circumstances, I am 
not sure that the inclusion of these proper- 
ties sold away in revenue sale, was a 
material irregularity. Their inclusion might 
rather be expected to have the effect of 
having made the bidders (if they were 
not aware of the error) bid more than the 
value of the lands really belonging to the 
judgment-debtor in the respective lots 
than the opposite effect of making the lots 
fetch reduced prices by scaring away 
bidders. Of course, the Court sales of the 
lots so far as they related to items already 
sold away in :evenue sales will not pass 
any title to the Court auction purchasers in 
those items. Even taking it that the irregu- 
larity in the inelasion of these lots was a 
materialone,can the judgment-debtor be allow- 
ed, under the circumstances of this particular 
case, to rely upon such irregularities as-vitiat- 
ing thesaleP In dArunachellam v. Arunachellam 
(1), their Lordships of the Privy Council 
gaid:— The judgment-debtors knowing, as 
- they must have known, what the description 
wes in the proclamation, allow the whole 
matter to proceed until the sale is completed, 
and then ask to have it set aside on account 
of this, as they say, misdescription. It ap- 
rears to come within what was laid down by 
this board inthe case of Olpherts and Macnagh- 


(1) 12 M. 19; 15 I. A. 171. 


of material 


ten v, Mahabzr Pershad Singh (2), that if there 
was really a ground of complaint, and if the 
judgment-debtors would have been injured by 
these proceedings in attaching and selling the 
whole of the property whilst the interest was 
such as it was, they ought to have come and 
complained, It would be very difficult, indeed, 
to conduct proceedings in execution of decrees 
by attachment and sale of property if the 
judgment-debtor could lie by and afterwards 
take advantage of any misdescription of the 
property attached and about to be sold, 
which he knew well, but of which the execu- 
tion-creditor or decree-holder might be per- 
fectly ignorant—that they should take no 
notice of that, allow the sale to proceed, and 
then come forward and say the whole pro- 
ceedings were vitiated. That, in their Lord- 
ships’ opinion, cannot be allowed and on that 
ground the High Cuurt ought not to have 
given effect to this objection.” No doubt, in 
this case the objection was taken two days 
before the final bids were accepted on the 
12th July, but as we have seen, the objec- 
tion petitions contained patent mistakes and 
the putting forward of this particular objec- 
{ion was delayed from January 1911 till 
10th July 1911. Whenes, therefore, as 
pointed out in Rajgaof Katahasti v. Maharajah 
of Venkatagiri (3), a judgment-debtor’s 
rights to have a sale set aside on the ground 
irregularity would be much 
weaker if his objactions are made after the 
conclusion of the sale or after the confirma- 
tion of the concluded sale than if he had 
made it before the confirmation of the sale, 
still the principle that a judgment-debtor 
ought to come in with his objections within 
a reasonable time after he becomes aware of 
the existence of the errors in the sale pro- 
clamation on which he relies and that if he 
does not do so he ought not to be allowed to 
put forward those objections, is a wholesome 
principle and it was not intended to be de- : 
parted from in the above case of Raja of 
Kalahasti? v. Maharaja of Venkatagiri (3). 
In that case, again, it was found, as a fact 
that the judgment-debtor was unaware of the 
statements in the sale proclamation to which 
he was bound to object, "and the ignorance 
was one for which he was not in the circum- 


(2) 10 I. A. 25; 11 C. L. R. 494; 9 C. 656. 
(3) 21 Ind. Cas. 889; 26 M. L. J. 198; 14 M. L.T, 
320. 
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. Sbances to blame having been in part induced 
by the conduct of the deeree-holder" in that 
case. In the present case, the Nainar defend- 
ants must have known of the revenue sales 
and far from the decree-holder having misled 
them, they misled the decree-holder even by 
their . statement of 21st April 1911 into 
thinkirg that the properties sold away in 
revenue sales still remained the Nainar’s pro- 
perties. On this ground, I am of opinion 
that the Subordioate Judge was justified in 
dismissing the objection of the Nainar defend- 

ants made. on the 10th July 1911 as com- 

ing too late while the Nadars never raised 
this objection in reepect of the revenue sales 
till after the 10 lots in dispute had been sold 
away. It must, however, be remarked that 
the Subordinate Judge was in error iu think- 


ing that as no appeal was preferred against ` 


the order approving the draft proclamation or 
against the order dismissing the application 
for review, the matter was concluded between 
the parties as res judicata. The case of 
Sivagamrt Achi v. Subrahmanta Ayyar (4) 
shows that such orders are not appealable as 
decrees, the Full Bench ruling in the said 
ease Stvagamri Achi v. Subrahmania Ayyar (4) 
having dissented from Sivasami Naicker v. 
Rainasamt Noickar (5) and Ganga Prosad v. 
Raj Ooomar Singh (6). 


Lastly, even holding that the Nainar and 
the Nadar defendants ate not precluded, by 
their conduct, from raising this objection, 
there is the important question whether the 
irregularity complained of has resulted in a 
substantial injury to them. As their Lord- 
ships of: the Privy Council say in the case 
of <dArunachellam v. Arunachellam (1), the 
words of section 311 of the old Civil Pro- 
cedure Code, corresponding to Order XXI, 
rule 90, clearly state that no, sale should 
be set aside on the ground of irregularity 
unless thé appellant proves to the satisfac- 
tion of the Court that he bas sustained sub- 
stantial injury by reason of such irregularity. 
The Subordinate Judge has considered the 
affidavitson both sides and has cometo the con- 
clusion that the Nainars and the Nadars have 
not proved that substantial injury has been 
caused to them by reason of this irregularity. 
I have considered the affidavita on both sides 


(4) 27 M. 259; 14, M. L. J. 57. 
(5) 23 M. 568; 10 M. D. J. 314. 
(8) 90 C. 617. 
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and I agree with the opinion of the learned 
Subordinate Judge. The four affidavits on the 
side of the defendants contained internal 
evidence that they were made by persons 
who made no serious inquiries as to even 
what properties had been sold away in 
revenue sales as is shown by the mistakes 
made by them as to the lots which contained 
the items which were sold away in the 
revenue ‘auction. The verified petition by 
one of the auction-purchasers shows that 
the affidavits on the side of the Nainars and 
Nadars were made by the close friends of 
the Nainars and the Nadars aud that the 
deponents are not persons capable of 
buying at the sale. The affidavits on the 
side of the austion-purchasers show that the 
properties fetched fair prices; while in one 
of the objection petitions of the Nainars and 
the Nadar defendants a vel? is said to be 


worth about Rs. 2,600 it was afterwards 
contended that they were worth even 
Rs. 3,000. 


Ín short, I am clearly of opinion that 
the appellants have failed te prove that 
they sustained any substantial iojary by 
reason of the irregularity in the inclusion 
of some items in lots 7, 12, 14 and 15 whic 
had been sold away in revenue sales or 
that intending bidders were scared away 
by the inclusion of those lands. In the 
result 1 would dismiss these appeals with 
costs, one sat in each of the two appeals 
is awarded to Muthammal (Ist respond. 
ent) and one set among the auchion-pur- 
chasers. 

SPENCER, J.—I agree. 

Appeals dis misse t. 


PUNJAB CHIEF COURT. 
Review APPLICaTION No. 143 or 1911. 
October 29, 1913. 

Present; —Mr. Justice Johnstone and 
Mr. Justice Chevis. 

Musammet HUSSAIN A —DEFENDANT— 
APPELLANT—-P gTITIONER 

versus 
Musammat SAHIB NUR ANO ANOTHER — 


PLAINTIFES — OPPOSITE Party— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XLVI, v. 
l—Review, grounds for—Appeal badly drafted or baal, y 

argued by Counsel, whether ground for Review. 
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A review of judgment- cannot be granted when 
" no new or important matter " has been discovered, 
nor is there a ' mistake or error apparent on the 


face of the record,” nor “any other sufficient 
reason " for the same. 
An appellant, who has neither contested a 


liability imposed on him by the deoree of the 
original Court in the memorandum of appeal nor in 
arguménts addressed on his behalf at.the hearing of 
the appeal, cannot escape that liability by asking for 
a review of judgment. 

A judgment-debtor, who has never contested the 
decision of the first Court, cannot ask fora review of 
judgment passed on appeal by other judgment-debtors, 

The omission of an appellant to rely on or refer 
toa certain provision of the Code of Civil Pro- 
cedure at the hearing of his appeal amounts to a case 
badly argued but is no sufficient reason for allowing 
a review. 

‘lhe argument that there is another remedy 
open to a party to obtain relief against a decree 
may, if correct, be a reason for not allowing 
review of judgment on which the decree is based. 

A review cannot be granted on the ground of 
the judgment being inequitable or erroneous in law 
when the Court cannot find ib as such without going 
fully into the case. 


Application, under sections 151, 152 and 
153 of the Code of Civil Procedure, for 
review of the judgment and decree passed by 
the Hon’ble Judges of the Chief Court 
of the Punjab in Applicaticn No. 143 of 1911 
and Appeal No. 741 of 1908. For previous 
judgmentg see 7 Ind. Cas. 505 and 20 Ind. 
Cas. 8. 

The Hon'ble Mr. Muhammad Shafi, K. B, 
for the Petitioner. 

Mr. Broadwiy and Bawa Sewa Ran Singh, 
for the Opposite Party. 

JU OGMENT.—This order will cover the 
connected case, Civil Miscellaneous No. 167 of 
1918. The necessary facts are given in the 
previous order of 18th March, 1913, (passed 
by Rattigan and Chevis, JJ.). As set 
forth in that order we have before us 
two applicaticns for review of the judgment 
passed by this Court; one application is by 
Musammat  Hussaina and the other is by 
Fakhar Ali, Zaman Ali and Nasir Ali. Our 
previous order of 18th March 1913 disposes 
of the objection that these applisations are 
time-barred by deciding that an extension of 
time should be allowed, and we have now 
to decide whether thereis any sufficient 
ground for grantivg a review of judgment. 

Mr. Muhammad Shafi has addressed us on 
behalf of Musammat Hussaina while on 
behalf of Fakhar Ali and his two brothers we 
have heard arguments from Mr. Gobind. Das. 

In the first place, it may be noted that 
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certain words in the closing portion of the 


judgment of this Court, which it is now 
sought to have reviewed are somewhat 
misleading. There was only one appeal 


from the decree of thelearned District Judge, 
viz, (he appeal preferred by Mxusammat 
Hussaina. In response to this appeal 
cross: objeciicns were filed by the plaintiffs, 
and another set of cross-objections were 
filed by the defendants, Zaman Ali and 
Nasir Ali. Eakhar Ali did not join in lodging 
cross-objections. It will be noted that 
Musammot Hussaiua, in her grounds of 
appeal nowhere, objects to that portion of 
the District Judge’s decision which makes 
her liableto pay interest. The liability to 
pry interest is contested in the crosg-objac- 
tions lodged by Nasir Ali and Zaman Ali, 
but this Court, holding that cross-objections 
against the plaintiffs.respondents could only 
be entertained so faras they related to 
matters opened up in the appeal, refused to 
interfere with the order of the first Court 
so far as liability to pay interest .was 
concerned. 

Now Musammat Haussaina, Fakhar Ali, 
Zaman Ali and Nasir Ali all seek to seb 
aside the order as to their liability to pay 
interest by asking for a review of judgment. 

No “new or important matter” has been 
discovered, nor is this a case of a “mistake 
or error apparent on the face of the record,” 
so the only words contained in Order XLVII, 
rule (1), which can bə pointed to as a 
ground for applying a review are anv other 
sufficient reason,” 


We will first consider the casa of 
Musammat Hussaina. As a'ready noted, her 
liability to pay interest is nob contested in 
any of the fifteen grounds of appeal lodged 
on her bebalf. Her learned Coursel speaks 
of this as an oversight, but her liability to 
pay interest is most distinctly declared in 
the decree ofthe District Judge and tke 
reason for imposing this liability on her and 
other defendants is clearly stated in the 
concluding: portion cf the District Judge's 
judgment. Tt is, therefore, extremely 
difficult to see howthe matter Could have 
been overlocked when the appeal was drafted, 
if it wasreally intended to contest this 
liability to pay interest. Further it appears 
from notes of argamen's which are still in 
existence that the learned Conrsel for the 
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appellant, though the case was argued in 
this Court at great length,” never addressed 
the Court on the question of liability to interest. 
He could, with-the permission of the Coart, 
have. travelled outside the grounds set forth 
iu the written appeal (see Order XLT, rule 
2) buthe never sought such permission. 
Even ifthe matter had escaped attention 
when the appeal was drafted, the fact of two 
other defendants lodging cross objection on this 
question of interest should have called the 
attention of Musammat Hussaina to ib. 
fail entirely to see how an appellant “can 
expect, by asking for areview of judgment, 
to escape from a liability clearly imposed by 
the decree of the original Court and never 
contested either in the memorandum of appeal 
or in arguments addressed on her behalf at 
ihe hearing of the appeal. 


As to Fakhar Ali, his case is no better 
than that of Musammat Hussaina, He did 
not appeal abal). Nor did he join in lodging 
eross-objections. He could have done so 
had he taken action in time, though his 
Counsel has admitted before us that the 
reason why he did not toin in tbe cross- 
objections lodged by Nasir Ali and Zaman 
Ali was that he was then a major and 
thought that as regards himself the cross- 
objections would be time-barred, (it appeais 
that the cross-objections lodged by Zaman Ali 
and Nasir Ali were not lodged within there- 
quired period of 30days from service of notice; 
whether they could get time extended on 
account of their minority isa point into 
which we need not enter, and we have 
not heard arguments on this point). 
We. hold that Fakhar Ali, never having 
contested the decision of the frst Court, has 
no gronnds whatever for asking us to review 
the judgment of this Court. 


Lastly, as regards the minors, Zaman Ali 


and Nasir Ali. Here the chief argument 
is that the decision of this Court holding on 
the authority of Abdul Ghant v. Muhammad 
Fasth (1) and Bishun Churn Roy Chowdhry 
v. Jogendra Nath Roy (2), that the eross- 
objections could not be entertained, is not 
good law, that at the time when the judg- 
ment of this‘Court was passed, the Civil Pro- 


cedure Code of 1908 was in force, aud that 


(1) 28 A. 95: A. W. N. (1905), 200; 2 A. L, J. 667, 
(2) 26 C. 114. 


We . 
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Order XLI, rule 33, gave this Court full power 
to do whatever was needful in the interests of 
justice. But at the same time it is admitted 
that Order XLT, rule 33, was never relied on 
or even referred to in arguments, So, grant- 
ing for the purpose of argument that this 
Court was wrong in thinking that it was un- 
able to entertain the eross-objections, it is a 
ease of Counsel asking this Court to review a 
judg ment on the ground that the case was 
badly argued, If this bea sufficient reason 
for allowing a review there will be no finality 
to decisions, and every client who is not sabis- 
fied with the way in wnieh his case has basen 
conducted, will promptly engage fresh 
Counsel and ask for a review. We may here 
remark that evenif this Court had not held 
that the cross-objections were barred on the 
ground that they raised matter not touched on 
in the appeal, it by no means follows that the 
cross objections would have met with success ; 
they might have failed on the ground of 
limitation or other technical ground, or on 
the merits. 

Mr. Gobind Das then urges that Nasir Ali 
and Zaman Ali ean sue to get the decree set 
aside on the ground that theirguardian did 
not look after their interests properly, neg- 
lecting to lodge an appeal when there was 
good ground for appealing; this may be so, 
but we cannot aee that this is any good argu- 
ment in support of an application for review. 
On the contrary is might be replied that if 
the minors have another remedy open to 
them there is all the less reason for allowing 
them to re-open this case. 

On behalf of both Musammat Hussaina and 
the two minors it is urged that this is a 
patent case of error of law on the part of this 


' Court, leading. fo serious injustice, and we 


are urged to set matters right; for Musammat 
Hussaina it is pleaded that she is a "parda- 
nashzn" lady and for Nasir Ali and Zaman 
Aliit is pleaded that they are minors, and 
that their interests have not been properly 


‘safe- guarded. 


We are certainly unable to say that, in 
our opinion, they have had good advice 
throughout these proceedings, but that any 
error of law has besn committed by this 
Court is not admitted by Counsel for the 
plaintiffs nor is it admitted that the decision 
is, in any way, inequitable. Without going 
fully into the case we are not prepared to 
say that the decision is inequitable, or that. 
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any error oflaw has been committed. We 
simply note thab, in our opinion, there is no 
ground whatever for reviewing our former 
judgment, and we dismiss both these appli- 
cations, and direct that in each ease the 
applicant do pay Rs. 100 as costa to the 
plaintiffs-respondents in addition to the costs 
already made payable by our previous order 
of 26th February 1912. 
Review applications rejected. 


CALCUTTA HIGH COURT. 
Seconp Civic AprPEAL No. 2421 or 1911. 
November 28, 1913. 

Present: —Mr. Justice Fletcher and 
Mr. Justice N. R. Chatterjea. 
RAKHAL CHANDRA DAS MAITY— 
PLAINTIFF— APPELLANT 

à versus 
UMAPRASAD MISRI AND orH£RS— 


Derenpants— RESPONDENTS. 

Patni Regulation VIII of 1819, ss. b, 6— Bengal 
Tenancy Act (VIII of 1885), ss. 12, 17, 195 (e)— Patni 
tenure, transfer of portion of — Whether transferee can 
compel recognition by zemindar. 

As sections 5 and 6 of the Patni Regulation 
VILLI of 1819 do not permit a partial transfer of a 
patni talug as against the zemindar, without his special 
sanction, a transferee cannot, in view of section 195 
(e) of the Bengal Tenancy Act, claim recognition 
by the, landlord under sections 12 and 17 of that Act. 


Appeal fromthe deeree of the District 
Judge of Midnapore, dated May 17th, 1911, 
modifying that of the Second  Sub.Judge of 
that District, dated July 30th, 1910. 

Babu Tarak Chandra Ohakravarti, for the 
Appellant. . 

Babus Harendra Nath Mukheriee for Babu 
Jyotish Ohandra Hazrah, for the Respondents. 


JUDGMENT. 


PGETOHER, J.— This is an appeal preferred 
against a judgment and decree of the learned 
District Judge of Midnapore passed in an 
appeal presented to him from an order of 
the Subordinate Judge. The learned Dis- 
trict Judge varied the decree of the Sub- 
ordinate Judge by declaring that the 
defendants are nob bound to recognize the 
plaintiff as a tenant. The point lies in a 
very narrow compass. The plaintiff is a 
partial transferee ,of certain properties 
comprised in a paing and the point that has 
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been pressed before us is that being only 
such a partial transferee, the provisions of 
Regulation VIII of 1819 do not apply to 
him and that he is entitled to be recognized 
by the landlord ander sections 12 and 17 of the 
Bengal Tenancy Act. In my opinion, there 
is no foundation for such a suggestion and 
ibis contrary to what has been decided in 
the decisions of this Court on the Regulation. 
The 5th section of the Regulation VIII of 
1819 recognizes the right of the puénidar 
to transfer his patni but subject to certain 
conditions, the conditions being, first of all, 
the payment of a fee to the.zemindar and 
secon tly, the giving of security for half year's 
rent, Then the 6th section of the Regula- 
tion provides that the zemindar may refuse 
to sanction the transfer till the fee and the 
security be tendered. Then comes a proviso 
in these terms:— The rules of this and of 
the preceding section shall not ba held to 
apply to transfer of any fractional portion 
of a paint tilug nor to any alienation other 
than of the entire interest." "Those ave the 
enacting words contained in the provisa. 
Then there is a semicolon and the proviso 
continues thus:— for no apportionment of 
the zemindar's reserved rent can be allowed 
to stand zood unless made under his special 
Sanction." The reasons seem to me to be 
perfectly good and clear but they do not 
cut down the enacting words of the proviso 
even if you come to a, case which does not 
fall within the reasons. In my opinion this 
case does fall within the reasons because if 
the plaintiff can compel the landlords to 
recognize him then there will be an appor- 
lionment of the reserved rent. It seems to 
me that itis a form of transfer which, under 
the terms of the Regulation, the zemindar 
is not bound to recognize. If that be so} 
then, of course, the Bengal Tenancy Act 
has nothing to do in this case at all. 
Section 195 (e) provides that nothing in the 
Bengal Tenancy Act shall affect any enact- 
mont relating to patni tenures in 80 far as 
it relates to those tenures. If, oa the true 
eonstruetion of sections 5 and 6 of Regulation 
VIII of 1819, a partial transfer of a patni 
falug is not permitted as against the 
zemindar without his special sanction then 
under section 195 (e) of the Bengal Tenancy: 
Act the secbions,contaiued in that Ast d, 
not enable the tenant to claim recognitio 
by reason of sections 12 and 17 of the Aci. a 
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my opinion, the learned Judge came to a 
correct conclusion in varying the decree of 
the first Court in the way he did. The 
present appeal must, therefore, fail and be 
dismissed with costs, 

The observations of the learned District 
Judge contained in the penultimate clause 
in his judgment seem to me to be unneces- 
sary and uncalled for and, in my opinion, the 
learned Judge was nob in a position to 
express any opinion as to what the failure 
of the plaintiff to observe a course of 
conduct,’ which he thought the plaintiff 
ought to adopt, would bring upon him if 
& similar case should oceur in future. Those 
observations in the judgment should, there- 
fore, be considered as unnecessary and 
unealled for. 


N. OnatTEBIJEA, J.—I agree. 
Appeal dismissed. 


MADRAS HIGH COURT. 

Secono Civiu Arenan No. 308 or 1910. 

- October 31, 1911. 
Present; —Mr. Justice Abdur Rahim and 
Mr. Justice Spencer. 
BHOGAV ALLI VENKAYYA AND ANOTHER 
DEFENDANTS —À PPELLANTS 
Versus ——- 

KUDAPA SETTAYA-—PLAINTIFF AND 
ANOTHER—DxrESDANT No, 1— RESPONDENTS. 
Lease —Lessee’s title under ewpired lease — Trespasser, 

right to obtain decree in ejectment against. 

An expiry of a lease does not necessarily imply 
a determination of the right to possession. A lessee 
holding under a time expired lease can, therefore, 
maintain a suit in ejectment against a mere tbros- 


passer, 
Gibbins v. Buckland, 32 L, J. Ex. 156; 1 H. & C. 736; 


9 Jur. (N. s.) 207; 8 L. T. 87; 11 W. R. 380 and Knight 


y. Clarke, 15 Q. B. D. 294; 54 L, J. Q. B. 509; 50 J. P. 
84, referred ‘to. 


` Second appeal from the decree of the 
Subordinate Judge's Court of Kistna at Ellore, 
in Appeal Scit No. 42 of 1909, presented 
against that of the Additional District 
‘Mansif of Tanuku, in Original Suit No. 79 of 
1908. 

Mr. P. Narayanamurthi, for the Appellants, 

Messrs. 8. Gopalasam: Atyangar and S. V. 
Padmunabha Áigangar, for the Respondents. 

JUDGMBENE.—The District Munsif has 
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found on the 3rd issue that the appellants 
(defendants Noa. 2 and 3) had no occupancy 
rights and, although the Subordinate Judge 
has not recorded any. express finding on 
this point, it is.clear from his judgment 
that he regarded the relations in which the 
parties stood, as precluding any independent 
right of occupancy existing in these appel- 
lants. We think that Exhibits C and II 
show that the District Munsif’s conclusion 
on this issue wascorrect. It was contended 
for the appellants that the (1st respondent's) 
plaintiff’s title having been determined before 
suit by expiry of his lease deed he was not 
entitled to obtain a decree of ejectment 
against the appellants, but we think that the 
expiration of his lease deed does not neces- 
sarily imply the expiration of his right of 
possession and as against parties who are in 
no better position than trespassers he is Ben- 
titled toa decree. [Vide Gibbins v. Bucktand(1) 
and Knight v. Olurke (2)}. We may add that 
the landlord, who is the Ist defendant, 
acquiesces in the plaintiff getting a decree and 
it has been shown that the appellants are not 
in a position to resist the landlord’s right. 

The second appeal is dismissed with costs. 
(one set). 

Appeal dismissed. 


(1) 32 L, J. Ex. 156; 1 H. & C. 736; 9 Jur. (N. s.) 
207; 8 L. T. 87; 11 W. R. 380. 
(2) 16 Q. B. D. 294; 64 L. J. Q. B. 509; 50 J. P. 84. 





CALCUTTA HIGH COURT. 

Seconp Orcvm APPEAL NO, 1787 or 1911. 
April 23, 1913. 
Present:—Justice Sir Ashutosh Mookerjee, 
Kr., and Mr. Jastica Beachoroft. 
Mir MOZUFFAR ALI AND orners— 
PLAINTIEF3— ÀPPELLANTS 
vOTSULS 


‘KALI PROSAD SAHA AND ANOTHER— 


DEFENDANTS — RESPONDENTS. 

Regulation III of 1872, ss. ll, 25 swb-s. (1), 
25 A— Record of Righta—Entry that party is patnidar, 
efect of—Decree of Oourt—How to avoid—Swit for 
vent on ground that defendaniis dar-mokarraridar— 
Reliance on entry—Res judicata—Defendant to show 
that statute has been Julfilled —Plaintif, whether can 
show fraud —Hvidence Act (I of 1872), s. 41. 

Where certam parties are recorded, in a Record of 
Rights prepared under Regulation IIL of 1872, as 
patnidars of all the lands in a village, that implios a 
decision that they are nob dar-mokarraridars in 
respect of any of tho lands included in that village, 


` 
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The entry in the Settlement Record has, under sec- 
tion 11 of the Regulation, the force of a decree of 
Court. 

Nadiar Chand Singh v. Chunder Sikhur Sadhu, 15 C. 
765, relied upon. 

Consequently, ibis open to the landlord to avoid 
the effect of this decree either by a suit in the Civil 
Court under section 25A of the Regulation or by an 
objection under section 25, sab-section (1). 

In a gnit for rent based on the allegation that the 
defendant is a dar-mokarraridar, if the latter pleads the 
Record of Rights as a bar to the suit, he raises in 
essence a plea of ves judicata, and it is, therefore, 
obligatory upon him to establish the circumstances 
under which the decree was made and to prove con- 
clusively that the decree does operate as res judicata. 
As soon as this has been accomplished, it becomes 
open to the plaintiffs to urge under section 44 of the 
Evidence Act that the entry which operates as a 
decree was obtained by fraud. It is not necessary 
that thé plaintiffs should institale a separate suit to 
set aside the Record of Rights on the ground of fraud; 
the same result may be attained if they are allowed 
to take the plea of fraud under section 44 of the 
Evidence Act. 

Rajib Panda v. Lakhan Sendh Mahapatra, 27 C. 11; 
8 C. W. N. 660 and Nistarint Dassi v. Nundo Lal Bose, 
80 C. 869; 7 O, W. N. 853, relied upon. 


Appeal from the decree of the District 
Judge of Damka, dated March 29th, 1911, 
affirming that of the Sub-Judge of Rajmahal, 
dated December 22nd, 1910. 

Babu Bepin Behart Ghose, for the Appel- 
lanis. 

Babus Dwarka Nath Ohuckerbutty and 
Gunoda Ohurn Sen, for the Respondents. 


JUDGMENT.—This is an appeal by the 
plaintiffs in a suit for rent, The casefor the 
plaintiffs is that the defendants are liable to 
pay rent on the basis of a putni as also a 
dur-mukorrart. The Courts below have deereed 
the claim based on the putni, but dismissed 
the claim founded on the dar-mukarrari, on 
the ground that no such claim can be put 
forward in view of section 20 of Regulation 
111 of 1872 The plaintiffs are zemindars 
to the extent of ten-annas and they also claim 


to be mukarraridars of sixteen-annas in respect — 


of some lands included in. the zemindari. 
Their case is that the defendants hold under 
them as putnidurs and also as dar.mukarrari- 
dars, the hypothesis is that the dar-mukarrard 
lands are distinctfromand not ineluded in the 
puini lands. lu the Record of Rights prepared 
under Regulation III of 1872, the defendants 
are, however, described as putnidars; and 
there is no mention that they are dar- 
makarraridars in respect of any land included 
ju the villageo now lu dispute, Tho Courts 
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below have accordingly held that the defend- 
ants are liable to pay rent only in their 
character as puénid:rs, and thatitis not 
open to the plaintiffs to establish in a suit 
in the Civil Court, that the pini does 
not extend over all the lands of the village 
and that the defendants are dur. makarrari- 
dars of lands not included in the putni. 


It appears to have been argued on behalf 
of the plaintiffs in the Courts below that 
notwithstanding the absences of an entry in 
the Record of Rights to the effect that the 
defendants are dar-mukarraridars, they are at 
liberty to establish by evidence in this suit 
that the defendants are, as a matter of fact, 
dar.mukarraridars of some land. This conten- 
tion bas been, in our opinion, very properly 
overruled, The fact that the defendants 
have been recorded as putnidars of all the 
lands in the village implies a decision that 
they have no dar mukarrari right in respect 
of any of the lands included in that village. 
This decision operates as a decree of Court 
under section 11 of Regulation JIL of 1872. 
Section 9 provides that the Tientenant-Gov- 
ernor may ‘declare that a settlement shall be 
made of the whole or any part of the Santhal 
Parganahs for the purpose of ascertaining 
and recording the various interests aud 
rights in the land, Section 10 lays 
down that the Lieutenant-Governor may 
appoint officers by whom the settlement 
is to be made and may invest any officer or 
officers with the control over them by way of 
appeal and revision and may make rules for 
the procedure of such officers in investigatiug 
into righis in the land, and the hearing of 
suits, and, generally for the guidance of such 
officers. Section 11 then provides that except 
as provided in section ¥5A, no suit shall lie 
in any Civil Court regarding any matter 
decided by any Settlement Court under these 
rules; and the decisions and orders of the 
Settlement Court made under these rules 
regarding the interests and rights mentioned 
above shall have the force of a decree of 
Court. It has been argued on behalf of the 
plaintiffs that as there is no express decision 
by the Settlement Court upon the question 
of the dar-mukarrart status of the defendants, 
the matter is open for investigation in a civil 
suit. In our opinion, this contention js 
obviously fallacious. If this view were 
accopted, the object which the Logislaturo 
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had plainly in view in framing section ll, 


might be completely defeated by the 
omission of a party, it may be a deliberats 
omission, to raise a question befora tha 
Settlement Authorities. In the present case, 
as we have already explained, there is a 
decision, though a decision by implication, 
that the defendants are not dar- mukarraridars 
iu respect of any land included in the disputed 
villages the whole of which is held by them 
in putni right. That decision has the force of 
& decree of Court. The question consequently 
arises whether it is open.to the plaintiffs to 
avoid in any manner the effect of this decree. 

One of the methods by which & decree of 
this character may be avoided is mentioned 
in section 25A, namely, where only the 
rights of zemzndars and other proprietors as 
between themselves are concerned, a enit 
may, uuless it is barred under section 13 of 
the Code of Civil Procedure, 1882, be 
brought in’ a Civil Court to contest the 
finding or reoord of the Settlement Officer 
within three years from the date cf the 
publication of the Record of Rights or of 
the final.order of the Revenue Court. But 
no such suit shall be brought in any Civil 
Court after ihe expiration of three years 
from such date. Another method is 
provided in sub-section (1) of section 25 
which provides that after the expiration of 
six months from the date of publication of 
the Record of Rights in any village, .such 
record shall be conclusive proof of the rights 
and customs therein recorded other than 
the rights mentioned in section 25A, except 
80 far as concerns entries in such record 
regarding which objéction by parties 
interested may still be pending in original 
or Appellate Oourts or may atill be open to 
appeal, Notwithstanding anything con- 
tained in sub-section (1), the Settlement 
Officer may, at any time, before the settlement 
is declared by a notification in the Calcutta 
Gazette to have been completed, inquire into 
and correct any material error in such 
record and revise any order or decision 
passed by himself or by an Assistant 
Settlement Officer. The plaintiffs have not 
adopted either .of these methods. : 


-Bat it has been explained on their behalf 
that they have not done so, because, till the 
"Settlement Records were produced at the 
trial of this suit and used against them, 
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they were nob aware that an entry had been 
made therein to their detriment. It has 
further been argued that they were kept out 
of the knowledge of their right to challenge 
the Record of Rights by reason of the 
fraudulent conduct of the defendants who 


‘concealed from them the fact that the record 


had been made in their favour. Ia support 
of this allegation, it has been stated that, 
even after the record had been mada, the 
defendants confessed judgment in a suit for 
recovery of arrears of rentof the dar-mukurrari 
and that they have thereafter amicably paid 
rent on the same basis. Uader these 


circumstances, it has been argued on behalf 


of the plaintiffs.appellauts that they should be 
allowed even now an-opportunity to controvert 
the Record of Rights, specially as the Record 
of Rights was not specifically pleaded as a bar 
in the written statement although a vaguo 
referenca was made thereto. In support of 
this contention, reliance has been placed 
upon the decisions in Rim Narain 
Singh v. Ram Runjun Ohucterbuity (1) and 
Nadiar Ohand Singh v. Ohunder Sithur Sadhu 
(2). In our opinion,- there is eonsiderable 
force in the contention of the appellants. In 
the case last mentioned, it was pointed out 
that an entry in the Settlement Record had, 
urder section 11 of Regulation III of 1872, 
tlie force of a decree of "Court ; consequently, 
when a defendant pleads the Record of Rights 
as a bar to the suit, he raises in essence a plea 
of res judicata, and it is, therefore, obligatory 
upon him to establish the circumstances under 
which the decree was made and to prove 
conclusively that the decree does operate as 
res judicata. Here, it is worthy of ‘notice 
that under section 24, after the Settlement 
Officer has made the Record of Rights for any 
village, he shall notify the publication of such 
record to the persons interested by posting it 
conspicuously in the village and otherwise in 
such manner as may be convenient, The 
object of this procedure is obviously to enable 
persons interested to bring forward, in the 
Settlement Court, within the prescribed period, 
any objection they may desire to make to any 
part of such record; and, under section 25, it 
is only after the Record of Rights has been 


- published as provided in section 24, that it 


becomes conelusive proof of the customs and 
rights therein recorded. Consequently, if the 
(1) 13 C. 246. 
(2) 15 C. 76 
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defendants rely upon the Record of Rights as 
conclusive under section 25 and urge that the 
entry therein operates as a decree under sec- 
tion 1l they must prove that the requirements 
of the statute have been fulfilled. As s»on as 
this has been accomplished, it becomes open 
to the plaintiffs to urge under section 44 of 
the Indian Evidence Act that the entry which 
operates as a decree was obtained by fraud. 
It is not necessary that the plaintiffs should 
institute a separate suit to seh aside the Racord 
of Rights on the ground of. fraud ; the same 
result may be attained if they are allowed to 
take the plea of fraud under section 44 of the 
Indian Hvidence Act: Rajib Pundi v. Likhan 
Sendh Mahapitrt (3) and Nistarint Dassi v. 
Nundo Lil Bose (4). In view of the circum- 
stances of this litigation, we are of opinion 
that there should be a fall inquiry into this 
matter. 


The vesult is that this appeal is allowed, 
the decree of the Court below set aside, and 
the case remanded to the Court of first 
instance for the determination of thrae 
points; namely, “rst, was the Record of Rights 
published in ascordance with the’ statutory 
provisions on the subject and does it operate 
as u decree between the parties under 
section ll and conclusive under sec:ion 23 of 
Regulation LII of 1872; secondly, if the 
record was published iu. strict conformity 
with the statute, was the entry therein 
obtained by fraud as the plaintiffs allege; 
and thirdly, are the lands alleged to be com- 
prised in the dar-mukarrart, distinct from and 
independent of the lands included in the 
putni. If the first question is decided against 
the defendants, the second question need not 
be investigated ; bat if the first is determined 
against the plaintiffs the second must bs 
examined. Ifthe second questionis deter- 
mined in favour of tue defendants, the record 
is conclusive and the claim for dar-mukarrari 
rent must stand dismissed. If the second 
question is decided against tae defendants, 
the third need not be investigated. 

As the ground on which the appeal 
succeeds was nob taken in the Courts below, 
the appellants must pay the respondents their 
costs both in this Court and in the Court of 
Appeal below; the costs in the Courtof first 
instance will abide the result, 


Appeal ailowed ; Ouse remanded, 
(3) 27 Q. 11; 3 O. W. N, 660. 
(4) 30 C. 369; 7 C. W. N. 353. 
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PUNJAB CHIEF COURT. 
SECOND Crivin APPEAL No. 223 oF 1910.. 
February 17, 1914. 

Present: —Mr. Jaala Johnstons and 
Mr. Justice Shah Din. 

Musammat SUKHAN AND OTHEHBS-— 
DEFENDANTS— ÁPPELLANTS 

versus 
NARAIN SINGH AND OTHERS —P LAINTIFF3 — 


RESPONDENTS, 

Gift-—Donee's lineal descendants in female line 
present— Property cannot revert to donor's line—Aliena =- 
tion of gifted property by widow—Right of donor's de. 
scendants to contest. 

Where the descendants of a donor brought a suit to 
contest an alienation of the gifted property made 
by the widow in favor of her son-in-law and it was 
found that the donee had lineal descendants in the 
female line alone; 

Held, that as on the death or re-marriage of the widow 
holding the gifted property asa life-estate, the pro- 
perty would descend to the donee's lineal descendants 
in the female line, the descendants of the donor had no 
Locus standi to contest the alienation of the property 
by the widow. 


Second appeal from’the decree of the 
Divisional Judge, Ambala Division, at Ambala, 
dated 29th August 19023, reversing thas 
of the District Judge, Ludhiana, dated the 
27th February 1909, dismissing plaintiffs’ 
claim. 

Messrs. Nand Lal and Dew Dial, for the 
Appellants. 

Lala Lajpat Raz, for the Respondents. 

JUDGMENT.—The plaintiffs, who are 
Thuladars of Thula Gandi, Patti Bhola Singh 
in Mauza Kila, have brought the present suit 
fora declaration that an alienation by gift 
made on the 14th September 1908 by defend- 
ant No. 1 Musammat Sukhan, widow of 
Ram Singh in favour of defendant No. 2, 
Jagta, who is her son-in-law, shall not affect 
their rights in toe land gifted, in area 145 
bigahs 17 biswas, after the death or re-marri- 
age of defendant No. 1. The following 
pedigree is material to the case: — 

BHAKHTA 


" 





Basawa, Dakha Singh, 


Ram Singh, " Punjab Singh. 
Musammat Sukhan, 
donor 
(widow of rub Singh), 
Musammat Harkaur, deceased=Jagta, (donee) 


| 
Daughters. 
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The plaintiffs! suit is based on the grounds 
that the land which is the subject of gift is 
situate in their Thula, that Musummat 
Sukban had only a life-interest therein, and 
that after her death, it would ravert to the 
whole body cf Thuladars. The defendants’ 
pleas were to the effec’ that the plaintiffs not 
being ecllaterals of Ram Singh, deceased, 
husband of Musammat Sakhan, had no right 
to eontest the alienation in dispute, and that 
deféndant No. 2 was a resident son-in-law 
of defendant No. | and had been in possession 
of the land as such. One ofthe questions 
raised in the course of the suit was whether 
the land gifted by defendant No. 1 to defend- 
ant No. 2 had been originally granted to 
Ram Singh’s father Basawa by the Raja of 
Nabha, or by the Thuladars of Thula Gandi, 
and the plaintiffs have throughout contended 
that the grantofthe land was really made 
by their ancestors to Basawa, and that on 


the death or re-marriage of Ram Singh's’ 


widow, Musammat Sukhan, it would revert 
tothem. The first Court held that the origi- 
nal graut of the land had been made to 
Basawa by the Raja of Nabha and not by 
the plaintiffs’ ancestors, and that, therefore, 
the plaintiffs had no right of reversion in the 
land such as would entitle them to contest 
the alienation in question. The plaintiffs’ 
suit was, therefore, dismissed by the first Court. 
On appeal tne Divisional Judge has found 
that the land in dispute had been granted to 
Basawa Singh by the Raja of Nabha with 
the approval and concurrence of the plaintiffs’ 
ancestors as T'huladars of Thula Gandi, and 
that as Musammat Sakban had only a life- 
interest in the land, she had no power to 
make a gift to her son-in-law and the plaint- 
iffs were entitled to the declaration asked for. 
He has accordingly decreed the plaintiffs’ 
claim, and the case is now before us on further 
appeal which has been preferred by the de- 
Tendants. 


' The Courts below have not considered the 
question whether, assuming that the granb 
of the land had been made to Basawa by the 
plaintiffs’ ancestors, in the presence of the 
daughters of Musammat Har Kaur (see the 
above pedigree-table) they would be entitled 
to a reversion on the death or re. marriage of 
Musammat Sakhan, widow of Ram Singh. 
It has been admitted before us that Musam- 
mat Har Kaur has lefs daughters; and on the 


authority of the recent desisions of this Court, 
we have no hesitation in holding ihat, even 
ifthe land was granted to Basawa by the 
Thuladars of Thula Gandi, it would descend 
on the death of Musammat Sukhan to her 
grand.daughters in the female line and would 
not revert to the plaintiffs, The plaintiffs’ 
Pleader frankly admits that on this view of 
the case his clients have no locus stand: to 
contest the alienationin dispute, aud all that 
he asks foris that, if the case be decided 
upon that basis, it should bə clearly stated 
in our judgment that the question whether 
the land in suit had been originally granted 
to Basaws by the Raja of Nabha or by the 
aneastors of the prasent plaintiffs is left 
open. 

This request is perfectly reasonable; and, 
therefore, without recording any finding as 
to the nature of the original grant to Basawa, 
we hold that io the presenes» of the lineal 
descendants of Basawa,2 e., the daughters of 
Musammat Har Kaur, the plaintiffs have no 
locus standi to uring the present suit. 

We accordingly accept this appeal, and 
satting asida tha decreas of the Divisional 
Judge we dismiss the plaintiffs’ suit. Under 
the circumstances tha parties will pay their 
owa costs throughout. 

Appeal accepted, 





CALCUITA HIGH COURT. 
Civit Rone No. 1372 or 1913. 
January 28, 1914. 

Present: —Justica Sie Herbert Carnduff, Kr., 
and Mr. Justice Richardson. 
MOHESH CHANDRA KUNDU AN» 
ANOTHER— D $EFENDANTS —PETITIONERS 
LErSus 
AMAR CHAND KUNDU AND oTHERS— 


PrAimNTIFFS—OPPOsITE Party. 
Civit Procedure Code (Act XIV of 1882), s. 525 — 
Civil. Procedure Code (Act V of 1908), Sch, II, Para. 20 


|^o—Bengal, N.-W. P.and Assam Civil Courts Act (KIT of 


1887), s. 21, sub-s. (1) cl. (a) —Dispute referred to pri- 
vate arbitration — Award, application to file —Value— 
Appeal. 

The petitioner elaimed Rs. 6,020 from the opposite 
party who in his turn claimed . Rs. 5,000 from the 
petitioner as balance due on various transactions. The 
dispute was referred privately to an arbitrator who 
awarded Rs. 2,005 as due to the opposite party from 
the patitioner. The opposite partý applied to the 
Sub-Judze to have the award filed, and the applica- 
tion was allowed. The petitioner appealed to the 
District Judge who ordered that the appeal lay to the 
High Court: 
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Held that, (1) by reason of his applieation to have 
the award in his favour filed in Court, the opposite 
party is to be regarded asa plaintiff suing the peti- 
tioner for the amount of the award, that is, for 
Rs. 2,005; 

(2) the value of what may be called a suit was 
simply Rs. 2,005; 

(3) as there is a difference between the words 
“matter to which the award relates’ which were 
employed in the old Code, and the phrase “subject- 
matter of the award” used in the new Oode, the 
Legislature must have intended to make the 
value depend, under the new Code, on the thing 
awarded rather than on the matter originally in 
dispute; and 

(4) under section 21, sub-section (1), clause (a), of 
the Bengal Civil Courts Act, 1887, the apponi lay to 
the District Judge. 

Rule to show cause why the time for filing 
an appeal to the High Court from the order 
of the First Sub.Judge of Baekergunge, 
dated February 25th, 1918, should not b» 
extended, or in the alternative, why the order 
of the District Judge ho!ding that the appeal 
“lay to the High Court should nob ba set aside 
and the appeal which was filed before him in 
time from the aforesaid order of the said 
Sub Judge should not be remanded to him 


for hearing. 

Dr. Sarat Ohandra Basak and Babu Bipin 
Chandra Bose, for the Petitioners. 

Babas Dawarka Nath Ohakravarit and 
Gunoia Oharan Sen, for the Opposite Party. 


JUDGMENT. 
Cagnpurr, J.—The petitioner, Mohesh 
Chandra Kundu, claimed Rs. 6,000 odd as 


the balance due to him on various tran- 
sactions in respect of the purchase and sale of 
iute from the opposite party, Nanda Kumar 
Kundu. The opposite party, on the other hand, 
elaimed that there was a balance of Rs. 5,003 
odd dueto himon the transactions. The 
dispute was referred to an arbitrator without 
the ‘intervention ofthe Court, and the arbi- 
trator eventually awarded Rs. 2,005 as due 
to the opposite party from the petitioner. 
The opposite party then applied to the 
Subordinate Judge at Barisal under paragraph 
20 of the second Schedule to the Code of 
Civil Precedure to have the award filed in 
Court. The Subordinate Judge allowed the 
application. The petitioner thereupon appealed 
against this order under section 104, sub- 
section 1, clause (f), of the Code to the 
District Judge, who held, by an order passed 
on the 24th Sepiember last, that the 
appeal lay to the High Court. Accordingly 


the memorandum of. appeal was returned 
and was presented to this Couré as soon as it 
re-opened after the long vacation. [t was then 
out of time ani the petitioner obtained from 
us the present Rule, by which the opposite 
party was called upon to show causa why the 
time for filing the appeal in this Court should . 
not be extended, or, in the alternative, why 
the order of the District J.idge should not 
be set aside and the appeal remanded to him 
for re- hearing. 

Two questions thus arise, namely, first, 
whether the District Judge was right, and, 
secondly, if so, whether the time for appeal- 
ing to this Court shouid be extended under 
section 5 of the Indian Limitation Act, 1908. 


As regards the first point, section 21, sub- 
section (1), clause (a), of the Bengal, Agra and 
Assam Civil Courts Act, 1887, provides that 
an appeal from a decree or order of a Sub- 


ordinate Judge shall lie to the District Judge 


where the value of the original suit in which, 
or in any proceeding out of which, the decree 
or order was made, did not exceed five 
thousand rupees. 

Paragraph 20, clause (2), of the second 
Schedule to the Code provides that an appli- 
cation for filing an award shall be numbered 
and registered as a suit between the applicant 
as plaintiff and the other parties as defend- 
ante; and paragraph 21 provides that where 
the Court is satisfied that the matter has been 
referred to arbitration and that an award 
which is notimpeashable except on certain 
grounds has been made thereon, the Court 
shall order the award to be filed aud shall 
proceed to pronounce judgment according 
thereto, 

The position, then, seems, to be this: By 
reason of his application to have the award 
in his favour filed in Court, the opposite party 
18 to be regarded aa a plaintiff suing the peti- 
iioners in the Court appealed to for the 
amount of the award, that is, for Rs. 2,005; 
that the Court had nothing whatever to do 
with the merits of the case or the subject- 
matter of the original dispute, but had merely 
to decide, with reference to the provisions, I 
have just quoted, whether there had been an 
arbitration and an award. Had ib found that 
there bad not been such an arbitration or 
award, the parties would, [ presume, have 
been relegated to the position which they 
occupied before the reference to arbitration 
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and would have had to begin again de noco. 
But, as the matter stands, it seems to me 
‘that the value of what may be called the suit 
was simply Rs. 2,005. In this view, the Dis- 
trict Judge was wrong and he ought to have 
tried the appeal. 

An argument bas been founded on the 
language of paragraph 20 of the second 
Schedule to the Code under which the former 
is made to depend in the first instance on the 
‘subject-matter of the award”. [t is con- 
tended that, as was held in Narsingh Duss v. 
Ajudhya Prosad Bukul (1), ander the corre- 
sponding provisions of section 525 of the Code 
of 1882, that what is meant is the dispute 
referred to arbitration. But I am inclined to 
think that there is a difference between the 
words the "matter to which the award re- 
lates," which were employed in the old Code 

and the phrase “the subject-matter of the 
"| award,” which is used in the new. And, 
having regard to the change of language, to 
what an award is, and to the context, l am 
of opinion that the Legislature in 1908 must 
have intended to make the value depend on 
the thing awarded rather than on the matter 
originally in dispute. As I -bave already 
pointed out, the Court asked to file the award 
has nothing to do with the merits of the 
original dispute, and, that being so, I fail to 
see any reason for making the forum depend 
on the value of the whole dispute. 

In the result, I would make this Rule abso- 
lute, set aside the order of the District Judge, 
dated the 24th September 1913, ard direct 
that the appeal be heard by him. I would 
make the costs of this hearing costs in the 
cause, and assess the hearing fee at two gold 
mohurs, : 

Let the records:f both the Rule and the 
appeal be sent down at once. 

Ricaarpson, J.—1 agree though with some 
hesitation as tó the true meaning of the ex- 
pression ‘subject-matter of the award” which 
occurs in rule 20 of the second Schedule of 
the Civil Procedure Code. 


Rule made absolute. 
(1) 81 C. 263. . 
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PUNJAB CHIEF COURT. 
MiscEEbLANEOUS First Civic, Appears Nos. 248 
AND 244 or 1913. 

January 12, 1914. 
l'reseni:— Mr. Justice Rattigan and 
Mr. Justice Beadon. 

In AppreaL No, 244. 

Tas Hon’sue Ra? Bahadur SULTAN 
SINGH AND OTHERS— OBJEOTORS— À PPELLANTS 
Tw APPEAL No. 243. 

Dewan JAGAN NATH AND OTHERS— 

OspsECTORS—APPELLANTS 
VErsUus 
BADHAWA SINGH, Orricrat Liguipatog, 
LAXMI Co. LTD.— RESPONDENT. 


Companies Act (VI of 1882), s. 169—Three weeks? 
notice—Appellants’ duty to be prompt. 

An appellant who desires to contest an order passed 
under the Companies Act must act with promptitude 
and satisfy the Court that he has himself done every- 
thing to comply with the strict provisions of section 
169 of the Act. 


Miscellaneous first appeal from the order 
of the District Judge, Ambala, dated 16th 
January 1913 disallowing the objections of 
the contributories in the matter of the winding 
up of the Company. 

Mr. Sundar Das, for the Appellants. 

Rai Bahadur Pandit Sheo Naraw, for the 
Respondent. 

JUDGMENT. 
APPEAL No, 244. 

Mr. Sheo Narain, for the respondent, 
Official Liquidator, raises ‘the preliminary 
objection that under Basheshar Nath v."Kanhaya 
Lal (1), the appeals in these cases lie to the 
Divisional Judge. The amount in respect of 
which the appellants are respectively liable as 
contributories is in Appeal No. 243, the sam 


. of Rs. 900 due from Jagan Nath and Rs. 1,£75 


due from Khuswakat Rai, and in Appeal 
No..244 the sum of Rs. 3,750 due from Sultan 
Singh and Rs. 2,500 due from Basheshar Nath- 
Ram Saran Das. In the circumstances, a 
first appeal would lie to this Court in Appeal 
No. 244-and not in Appeal No. 243. As we 
considered it advisable that both appeala 
should be heard at the same time, we decided 
to transfer the latter to this Court in exer- 
cise of our power of transferring cases and 
appeals and also of the powers given under 
section 151, Civil Procedure Code. We ac. 
cordingly proceeded to hearthe appeals. Mr. 
Sheo Narain then urged that under section 
169 of the Indian Companies Act the appeal 


could not be heard inasmuch as notice thereof 
(1) 22 Ind. Cas. 250; 34 P. R, 1913; 45 P.L.R. 1914. 
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had not been given within three weeks after 
the order complained of had been made, and 
that there was no ground in the present in- 
stance for grauting an extension of time. 
The order of the District Judge was passed 
on the [6th January 1918 and the appellants 
in Appeal No. 244 applied for asopy on the 
17th of January and recsived sush copy the 
same day. The appellants in Appeal No 243 
did not apply for a copy of the order 
until the 28th of November. The Ap- 
peal No. 243 was filed in this Court on the 4th 
of February and the Appeal No. 244 on the 5th 
of February 1913. There was thus no reason- 
able prospect of notice of the appeal being 
served on the respondent within three weeks 
of the passing of the order complained of and 
in point of fact, such notica did not reach 
the respondent within that period. The 
authorities cited by Mr. Sheo Narain [viz., 
Daulat Ram v. Woollen Mills Oo., Ltd., 
Delhi (2); Hira Lall v. Himalaya Glass Works 
Oo. (8); Hast India Distilleries and Sugar 
Factortes Ltd, v. Tinnevelley Surangapent 
Sugar Milis Co. Lid. (4) and In re Lakhmidas 
Khimjt Spinning and Weaving Co., Ltd., Gover- 
dhandas Khattao v. Sanders Slater (5j] fully 
supported his contention that an extension of 
time should not be allowed by the Court unless 
the appellant can show that he himself has 
been duly diligent and that any delay which 
has occurred has been due to the respondents! 
conduct or to some action or inaction on 
the part of the Court. In the present 
case Mr. Sundar Das was unable to give us 
any ground which would justify our granting 
an extension of time. In our opinion in 
cases of this kind an appellant who desires 
to contest an order passed under the Com- 
panies Act must act with promptitude and 
satisfy the Court that he has himself done 
everything to comply with the strist pro- 
visions of section 169 of the Act. The ap- 
pellants in the present cases have failed to 
show such promptitude and the result is that 
we must dismiss both appeals, as we hereby 
do, with costs. 


APPEAL No. 243, 


For reasons recorded in our jadgmeant in 


Civil Appeal No. 244 of 1913 we transferred 
(2) 95 P. R. 1908; 165 P. W.R. 1908. 
(3) 10 Ind. Cas, 433; 176 P. L. R. 1911; 100 P.W.R. 
1911. 
(4) 4 Ind. Cas, 872; 19 M. L. J. 511. 
(6) 11 Ind, Cas, 562; 13 Bom. L, R, 558, 
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this appeal for hearing to this Court and, 
thereafter, on the preliminary objection of Mr. 
Sheo Narain, were constrained to dismiss itas 
barred under section 169 of the Indian Com- 
panies Act. Itis accordingly dismissed with 
costs. - 

Appeals dismissed. 





CALCUTTA HIGH COURT. 
Second Orvin Arrear No. 2391 or 1912. 
December 4, 1913. 
Present: —Mr. Justice N. R. Chatterjea and 
Mr. Justice Teunon. 
SHYAMA CHARAN PAHARY— 
Dereypant No. l—APeELLANT . 
versus 
RAM PROSAD DAS—Putatstirr — 


RESPONDENT. 

Landlord and tenant—Payment of rent to third. per- 
son —Denial of landlord’s title to his knowledge— 
Adverse possession, 

The mere fact that a tenant paid rent to some 
other person would not necessarily show that tho 
possession was adverse to the landlord unless it was 
shown that such possession wasin denial of title of 
the real owner to his knowledge. 


Appeal from the decree of the Second Sub. 
Judge of Barisal, dated April 29th, 1912, 
reversing that of the First Munsif of Contai, 
dated July 28th, 1911. 

Babu Jyotish Chandra Hazrah, for the 
Appellant. 

Babu Probodh Ohandra Ohaiterise, for the 
Respondent. . 


JUDGMENT.—The plaintiff-respondent 
brought this suit for a declaration of his 
title to the land in dispute after correction of 
the Record of Rights in which the defendant 
No. 1 had been recorded as the landlord ard 
the defendant No. 2 as the tenant of the land. 
The plaintiff claimed title to the land through. 
one Akshoy Acharjee while the defendant 
No. 1 said thatthe land belonged to one 
Kunda Brahmani from whom he and his 
brother obtained it by inheritance and made a 
Will in equal shares and that subsequently his 
brother conveyed his half share to him; that 
Annapurna and Nilmoni were the successive 
under Kundu Brahmani, that the 
defendant No. 2 had acquired the 
interest of Nilmony and that the plaintiff 
had no title to the land. The Court of first 
instance found that neither the plaintiff nor, 
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his predecessor-in-title had ever realized rent 
from the tenants in actual possession and 
that the defendant No. 1 and his predecessors- 
in-title had been in possession of the land by 
receipt of rent from the tenants. On these 
findings the Court of first instance dismissed 
the suit. On appeal the lower Appellate Court 
reversed that decree on the ground that the 
mere fact that no rent was realized by the 
landlord from the tenant for more than 
twelve years would not necessarily show 
that the possession of the defendant No. 1 
was adverse to the landlord unless it was 
shown -that such realization of rent by the 
defendant No.l and his predecessor-in title 


was in assertion of an hostile title to the 


knowledge of the plaintiff and his predecessors 
and that that mot being shown, the plaintiff 
was entitled tosuecesd and ib axcordingly 
gave adecree tothe plaintiff. No doubt, 
the mere fact that the tenant paid rent to 
some other person would not necessarily 
show that the possession was adverse to the 
. landlord unless it was shown that such 

possession was in denial of title of the real 
owner to his knowledge. It appears, however, 
that in 1891, Tara Prosad, brother of the 
defendant No.l by a registered conveyauce 
transferred his 8.annas share to the defendant 
No. 1 and thatin the very same year the 
defendant No.1 took a registered kabuliat 
from Nilmony, the tenant in possession. If 
these documents relate to the land in suit 
they were open assertions of title by the 
defendant No. I in respect of the laud 
and we think that these transactions ought to 
have been taken into cousideration by tha 
` lower Appellate Court in coming to the 
conclusion whether the possession of the 
defendant No. 1 and his tenant the defendant 


No. 9 was adverse to that of the plaintiff. 


Tha judgment and decree of the lower 
Appellate Court are accordingly sət aside 
and the case is sent back to that Court 
for a re-hearing of the appeal and a decision 
of the questions raised on a consideration 
of the whole evidence. Costs will abide the 
result. 
Appeal allowed; Oase remanded. 
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PUNJAB CHIEF COURT. 
SECOND Civi, AppEaL No 5988 or 1911. 
January 31, 1914. 
Present; — Mr. Justice Johnstone and 
Mr. Justice Beadon. 

ANANT RAM AND oTB8ERS— PLAINTIFP3 — 


APPELLANTS 
VETSUS 
DAMODAR DAS AND cTHERS—D PENDANTS 
É — RESPONDENTS. 


Civil Procedure Code ( Act V of 1908),0. XXI, r. 63— 
Objection proceedings, judgment-debtor when a party 
to, 

The question whether a judgment-debtor is to be 
regarded asa party to objection proceedings must 
depend upon the facts of each case. Where in ob- 
jection proceedings the contest was throughout bet. 
ween the judgment-debtor and the objector and the 
executing Court allowed the objection ‘despite tho 
protests of the judgment-debtor: 

Held, that the order of the executing Court was an 
order passed against the judgment-debtor and that 
he wasa party to the execution proceedings and 
therefore, entitled to bring a suit under Order XXT, 
rule 63, of the Civil Procedure Code (Act V of 1908). 

Kedar Nath Chatterji v. Rakhal Das Chatterji, 15 C. 


674 and Shivapa v. Dod Nagaya, 11 B. 114, followed. 


Second appeal from the desree of the 
Additional Divisional Judgs, Amritsar Di. 
vision at Jullundur, dated the 6th June 1911, 
confirming that of the Subordinate Jadea, 
Ist class at Amritsar, dated the z7th 
January 1911, dismissing the suit, 

Lala Bhagwan Das, for ala Parduman Das, 
for the Appellants. 

Mr. Nanak Chand, for the Respondents. 


JUDGMEN P.—The facts of this case are 
as follows: Phaggu Mal and Sant Ram 
obtained a decree against Chet Ram and 
Lachhman Das, On the 91h of March 1910, 
Lachhman Das being then dead, Phaggu 
Mal applied for execution, and certain shops 
and a house belonging to Lachhman Das 
were &btached. On the 2nd of June 1910 
the minor sons of Lachhman Das applied 
through their mother to the executing Court, 
urging that execution should be taken out 
against Chet Ram and not against them, 
and that the mortgage of the attached 
property in favour of Damodar Das was 
nulland void. On the 8th of June 1910 
Damodar Das lodged an objection, urging 
that the attached property had been mort- 
gaged to him for Rs. 4,000 and should be 
sold subject to the mortgage charge. On 
this, notice issued both to the judgment- 
debtors and to the deeree-holders.' The 
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latter admitted the mortgage, bat for 
the sons of Lachhman Das i6. was pleaded 
that the mortgage was nnll and void. On 
the 10th of Octobar 1910, the executing 
Court allowed the objection on the ground 
that the decree-holders admitted the validity 
of the mortgage and remarked that the 
- jadgment-debtors could bring a regular sait, 
if so advised. On the 23rd December 1910, 
the present suit was lodged on behalf of the 
minor sons of Iiichhman Das, asking for a 
declaration that the property was liable to 
attachment and sale free of the mortgaga 
charge. It was pleaded for the plaintiffs 
that the mortgage which was effected by 
their uncle, Chet Ram, was nob binding on 
thom. 

The first Court, relying on Kedar Nath 
Ohatterji v. Rakhal Das Ohatterji (1) and 
Shivapai v. Dod Nag:ya (2), held that in 
the objection proceedings the judgment. 
debtors were not parties in point of law and 
that the suit as lodged was’ not maintain- 
able. The learned Divisional Judge upheld 
the order of the first Court dismissing the 
sait remarking that the plaintiffs, no doubt, 
had a remedy but that their remedy was not 
under Order XXI, rule 63, inasmuch aa if 
they brought a regular suit numerous 
questions would arise whieh would require 
decision. 

The plaintiffs have preferred a farther 
appeal to this Court. We thick that the 
view of the loser Courts is wrong. The 
rulings relied on by the first Court do 
not lay down that the judgment-debtor is 
never a party to objection proceedings. All 
thas they lay down is that, whether a 
judgment-debtor is to be regarded as a 
party to objection proceedings, must depsud 
upon the facts of each case. In the present 
ease the. contest has throughout Kaen 
between the judgmoent-debtors and the 
objector; and we consider that the order of 
the executing Court allowing objection in 
spite of the protests of the judgment-debtors, 
was an order passed against them and that 
they must be regarded as parties to tha 
execution procesdings. We bold, therefore, 
that they have 8 perfect right under Order 
XXI, rule 63, to bring the present suit. The 
reasons given by the learned Divisional 


(1) 15 C. 674. 
(2) 11 B. 114. 
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Judge are to us somewhat unintelligible. 
The Divisional Judge remarks "if they bring 
a regular saih, numerous questions will 
arise”. They have brought a regular sut, 
aud such questions a3 are necassary for the 
decision of that sait must be inquired into 
and decided. 

We may- farther remark that if it were 
held that the judgment.debtors were not 
parties 60 the objection proceedings, ib 
would be hard to say why their right to 
briag a declaratory saik should ba denieg. 
All that is laid down ia rale 63 is that 
the party against whom an order is passed 
in execution proesedings -may bring a suib . 


‘to establish the right which he claims to the 


property in dispute, bnt, subject to the 
result of such suit, if auy, the order shall 
be conclusive. Ifthe present plaintiffs are 
not to bə regarded as parties to the saik, 
then the closing words of rale $3, which lay 
down that subject to the result of sach suit, 
if any, the order shall be conclusive, cannot 
apply to them. 

We hold that the plaintiffs have a right 
to bring the present suit, and we acsept 
the appeal and reversing the orders of,the 
lower Courts dismissing the snit, we return 
the case'to the first Court for decision on 
the merits. Stamp onappeal to this Court 
will be refunded, and other costs will ba 
costs in the cause. 

Appeal accepted. 


CALOUTTA HIGH. COURT. 
Lerrers Patent Apreat No. 8 or 1911. 
June 17, 1913. i 
Present; —Sir Lawrenca Jenkins, Kr., Chief 
Justice, and Justice Sir Ashutosh 
: Mooker]ee, KT. 
BHOLA ROY-—Derenpast No. 1— 
APPELLANT 
CETEUS 
JUNG BAHADUR SINGH AND OTHERS — 
DkFENDANTS— RESPONDENTS. 
Limitation —Swuit for rent instituted within limitation 
— Karta of joint Mitakshara fumily One member 
effect of — Whether 
suit barred —Civil Procedure Code (dct XIV of 1882), 
ss. 27, 82. 
A suit for renb was instituted by the head ofa 
joint Mitakshara family within the period of limi- 
tation, but npon his application that his infant 
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nephew, who was & member of the family and in- 
terested in the property of which the rent was claim- 
ed, might be joined as a co-plaintiff to avoid any 
possible objection on the part of the defendant, the 
nephew was joined after the period of limitation: 

Held, (1) that the order joining the nephew as a 
co-plaintiff was made under section 82 of the Civil 
Procedure Code of 1882, and not under section 27; 

(2) that the original plaintiff was competent to 
maintain the suit, as he alone had always Solienbee 
the rent as the head of the family; 

(3) that the nephew was joined for the purpose of 
protecting his interest and of removing any possible 
objections by the defendant; 

Garurayya Gouda v. Dattatraya Anant, 28 B. 
Bom. L.R. 618, relied upon. 

(4) that the addition of the infant did not affect 
the right of the original plaintiff to continue the suit; 
and 

(8) that, consequently, the claim was not barred by 
limitation. 


11:5 


Appeal under section 15 of the Letters 
Patent. from the jadgment of Mr. Justice 
Caspersz, dated December 5th, 1910, 
reported as & Ind. Cas. 890. 

Babu Raghunuth Singh, for the Appellant, 

Maulvis Serajul Islam and Muhammad 
Yusuf, for the Respondents. 


JUDGMENT.—This is an appeal by the 
defendant in a suit for rent. The only 
substantial ground upon which the judgment 
of Mr. Justice Caspersz has been assailed -is 
that the reasons assigned by him in support 
of his view that the claim for Rs. 1,311 is not 
barred by limitation are erroneous in law. 
The rent for that year fell due on the 24th 
- of September 1904. The suit was instituted 
on the 24th September 1907. 
on the 28th April 1903, the plaintiff intimat- 
ed to the: Court that he had an infant 
nephew, who was a member of a joint 
Mitakshara family along with him and. was 
interested in the property of which the rent 
was claimed. To avoid any possible objec- 
tion the plaintiff prayed that his nephew 
might be joined as c» plaintiff, and he 
himself was appointed his next friend. The 
‘objection of the defendant is that in so far 
as the added plaintiff is concerned the claim 
is obviously barred by limitatiun and that as 
the claim is indivisible itis barred in its 
entirety. Mr. Justice Casper:z has overruled 
this objection on the’ ground that ‘the order 
was made under section 27 of the Civil Pro- 
cedure Code of 1882, and consequently no 
question of limitation arises. In support of 
this view he has placed reliance on the case 
of Subodint Debt v, Oumar Ganoda Kant Roy 
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Bahadur (1). In our opinion, the order was 
not made under section 27. Consequently 
the decisicn mentioned has no application. 
If the decision in question, however, had any 
application, it would. have been necessary 
for us to consider whether it gives & correct 
expression of the law in view of the provi- 
sions of section 22 of the Limitation -Act, to 
which attention of the Court was not invited, 
It is plain that the order was made under sec- 
tion 32 of the Civil Procedure Code of 1882. 
-Ib is further plain that the original plaintiff 
was competent to maintain ihe suit, as he 
alone had always collected the rent as the 
head of the joint Meíikshara family. This, 
therefore, was a case in which the infant was 
joined as co-plaintif for the purpose of 
protecting his interest and of removing any 
possible objection by the defendant. The case 
is thus governed by the principle recognized 
in Guruvayya Gouda v. Datiutraya Anant (2). 
The addition of the infant as co- plaintiff does 
not affect the right of the original plaintiff 
to continue the:suit. Consequently the claim 
is not barred by limitation. 
The result is that the decree made by 
Mr. Justice Caspersz is affirmed with costs. 
Appeal dismissed. 


(1) 14 C. 400. 
(2) 28 B. 11; 5 Bom. L. R. 618. 


MADRAS HIGH COURT. 
Civit Revision Petitions Nos. 744 to 746 
AND 748 ro 819 or 1910. 

: December 10, 1918. 
Present:-—Mr. Justice Sadasiva Aiyar and 

Mr. Justice Tyabji. 
R. M. P. S. MUTHIAH CHETTIAR ayo 

OTHERS— PETITIONERS 

VETSUS 


AUTHINAMULAGI AND OTHERS— 


RESPONDENTS 

Provincial Small Cause Courts Act (IX of 1887), s. 28 
— Title to land—Status as trustee—Jurisdiction—Re- 
turn of pluint for presentation to Revenue Court. 

The plaintiff, alleging himself to be the trustee of a 
temple, sued for the recovery of rent of a certain 
land. The defendant denied that the plaintiff wasa 
trustee and also asserted  Ludivaram right in the 
land : 

Held, that as the Small Cause Court has no juris- 
diction to determine the plaintiff's title as & trustee 
and as the jurisdiction in this case depends u on title 
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to land disputed between the parties, the Small Cause 
Court was justified to return the plaint for presenta- 
tion to & Revenue Court. 


Petitions, under section 25 of Act IX of 
1887, praying the High Court to revise the 
orders of the Court of the Subordinate Judge 
of Ramnad, in Small Cause Suits Nos. 612 
‘to 614 and 616 to 624 and 626 to 488 of 
1910. i 

FACTS.—The plaintiff is the trustee of a 
temple. He sued to recover rent from the 
tenants. They asserted kud?varam right in 
the Jand, and contended that the Small Cause 
Court, as a Civil Court, has no jurisdiction 


to try the suit and that what was granted ' 


to the temple was only laud revenue. The 
Inam lands constitute an "estate" within the 
meaning of section 2 (2) and that Revenue 
Courts alone’ have jurisdiction. The Sub- 
Judge, without deciding that question, re- 
turned the plaint to be presented to the 
proper Court. Hence this revision petition 
against the order. 


Mr. P. R. Srinivasa Ayangar (with him Mr. 
A. Krishnaswam? Atyur), for the Petitioners. 
Mr. T. Rangachariar, for the Respondents. 


JUDGMENT.—The Subordinate Judge as 
a Small Cause Court has returned the plaints 
onder section 23 of the Provincial Small 
Cause Courts Act because the "relief claimed" 
by the plaintiffs cannot be granted by the 
Small Cause Court without determining the 
question whether plaintiffs have the hudzvaram 
right in the plaint lands. The determination 
of that question is necessary owing to the 
defendants questioning the jurisdiction of the 
Small Cause Court (which is a Civil Court), 
defendants contending that the Revenue 
Courts alone have jurisdiction. 

Ultimately, therefore, as the ‘relief claim- 
ed" by the plaintiffs cannot be granted by 
the Small Cause Court without deciding 
the question cf plaintiff's title to the kud?ca- 
ram it is not inappropriate to say that the 
décision as to the grant of that relief "depends 
upon the proof or disproof of a title to 
immoveable property" within the words of sec- 
tion 23 of Act IX of 1887. Mr. Varada- 
chariar for the petitioners in revision conterds 
that the relief itself for recovery of rent does 
not ‘depend upon the proof or disproof of 
plaintiff’s udiraram title but itis only the 
jurisdiction of that particalar Court asa 
Civil Court to grant such relief that so de. 
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pends upon the proof or disproof of the 
kudivaram title aud hence section 23 does not 
apply. We hold (though not without hesi- 
tation) that this contention cannot be ao. 
cepted. The reason forthe rule enacted in 
section 23 seems to be that, where it is 
considered advisable by a Small Cause Court 
that a final decision on a question of title, 
which decision would if given by an original 
Court ordicarily besubject to appeal and 
even to second appealand which decision 
would ordinarily be res judicata between the 
parties should be given in the particular 
case before the Small Cause Court by an 
original Court, the Small Cause Court, 
though competent to decide incidentally the 
question of title in that particular case, 
might exercise with discretion the power of 
returning the plaint to be presented to the 
Original Court which would have jurisdiction 
to so decide on that title finally. That reason 
applies also to cases where a question as to 
jurisdiction between Revenus and Civil 
Courts depends npon the title to immoveable 
property disputed between the parties. We, 


' therefore, hold that the Subordinate Jadge’s 


order "under section 23 was nob illegal or 
passed without jurisdiction. 

Even if we are wrong ia the above view 
the defendants (or at least some of them) in 
their written statements have denied plaintiffs’ 
title as trustees of the temple to sue for tho 
rent ani such title as trustees is, again, a 
title which a Small Cause Court cannot finally 
determine and on that gronod also the return 
of the plainis (or at least thos3 plaints against 
which that contention was raised) can be 
justified. l 

We, 
petitions. 

Costs will abide. In one of the petitions 
(Civil Revision Petition N». 7680f 1910) 
in which the respondent died abd which 
has abated, there will be no order as to 
costs, 


therefore, dismiss these revision 


, LI t 14 j 
Peiildon dismissed, 
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CALOUTTA HIGH COURT. 
Civin Rose No. 879 or 1913, 
August 29, 1918. 

Present: —Justice Sir Ashutosh Mookerjaa, 
KT., and Mr, Justice Beachoeroft. 
ASITA MOHAN GHOSE MAULIK— 
PLAINTIFE — PETITIONER 

i VETIUS ; 
Syed SHAHA HABIBUR RASUL — 


Derenpant—Opposite Parry. 

Review —Whether primary Court can review its decree 
merged in appellate decree—Two contradictory decrees 
of District Judge —Order made three years ago-—High 
Court, whether should interfere — Revision. 

An Appellate Court has no authority to direct 
the lower Court to review its decree which had 
merged in the appellate decree, 

Where the final decree of a Sub-Judge declared 
that the defendants were not liable for mesne profits 
at all, but the previous decree of the District Judge 
in the same case declared, on the other hand, that 
the defendants were liable for mesne profits up to 
the date of delivery of possession: 

Held, that two such contradictory decrees should 
not be allowed to stand; that the orders and decrees 
should be set aside and the whole matter remanded 
to the District Judge. 


The High Court should not touch in revision an 
order made so far back as three years, unless it feels 


that by its interference complete jastice would be 
done to both the parties, 


Rule against the -order of the District 
Judge of Birbhum, dated the 13th May 
1913, confirming thatof the Subordinate Judge 
of Birbhum, dated the 4th Jane 1910. 


Babu Panchanan Ghose, for the Petitioner. 
Babu Ram Ohunder Mozsumdar, for the 
Opposite. Party. 


JUDGMENT.—We are invited in this 
Rule to set aside two orders; one by the 
Subordinate Judge granting review of an 
order previously made by him, another by 
the District Judge dismissing an appeal 
against the order granting review. The 
circumstances under which the orders in 
‘question have been made are not in con- 
troversy and may be briefly recited. The 
petitioner was the plaintiff iù a suit for 


partition of joint property, for separate. 


possession and for mesne profits, The Oourt 
of first instance made a decree in favour 
of the plaintiff. The decree directed the 
defendants to give mesne profits to the plaint- 
iff for the years 1302.4, Both the parties 
were dissatisfied with this decree. The 
plaintiff appealed on the ground that the 
mesne profits should have been awarded 
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up to the date of delivery of possession; the 
defendants preferred a cross-appeal in which 
they objected that the plaintiff was not 
entitled to any mesne profits at all as against 
them. The District Judge heard the appeal 
and allowed it. He heard the cross-appeal 
also and dismissed it. The result was that 
the plaintiff obtained a decree for mesne 
profits up to the date of delivery of possession. 
This decree was made on the 20th July 
1809. Subsequently the defendants asked 
the District Judge to review his order of dis- 
missalin the cross-appeal. This application 
was granted and the District Judge decided 
that the matter mooted in the cross-appeal 
be left open and that the defendants be at 
liberty to apply to the Court of first instauce 
to review its judgment upon the question 
raised in the cross appeal. The District 
Judge further stated that, subject to this 
modification, the judgment in the appeal 
would stand. The result of this order 
obviously was that the decree in the appeal 
by the plaintiff stood in so far as it decided 
that the plaintiff was entitled to mesne profits 
uptothe date of recovery of possession. 
But the effect of the order was also this, that 
the question of the liability of the cross- 
appellants for mesne profits was left open for 
re consideration by the Court of first instance. 
The District Jadge overlooked that the order 
made by him was thus essentially self. 
contradictory, and this is apparent from the 
subsequent proceedings. The cross-appel- 
lants, after the order of the District Judge 
had been made, went before the Subordinate 
Judge and asked bim to review his decision 
as regards their liability for mesne profits. 
The Sübordinate Judge has granted the 
application for review and has beld that they 
are not liable for mesne profits. The decision 
of the Subordinate Judge has been unsuccess- 
fully challenged on appeal before the District 
Judge. The-result consequently is that we 
have now got two contradictory decrees. 
The final decree of the Subordinate Judge 
declares that the cross-appellants are not 
liable for mesne profits at all. The decree 
of the District Judge made on the 20th 
July 1909, on the other hand, declares that 
these cross-appellants are liable for mesna 
profits up to the date of delivery of posses. 
gion. It is obvious that two such contradictory 
erees should not be allowed to stand, 


Ai DUL SATTAR t. MAUNG LU MAUNG., 


The plaintiff row invites usto seb aside 
the final decree made by the Subordinate 
Judge on the ground that it has been 
made without jurisdiction. His argument is 
that the District Judge had no authority 
to confer upon the Subordinate Judge 
power to review his decree after it had 
merged in the decres made by the District 
Judge himself. The contention is mani- 
festly well-founded. This plaintiff, however, 
seeks an order from this Oourt, only in 
so far as it is likely to ba beneficial to 
him, and invites us to discharge the final 
decree made by the Subordinate Judge as 
also the order made by the District Judge 
on the 20th September 1909, In substance 
he invites us to restore the decree of the 
District Judge by which the cross-appeal 
was dismissed on the £0th July 1909; and 
he conterds that this Court. cannot, in the 
present proceedings, interfere with the decres 
of the District Judge in so far as it allowed 
his appeal on the 20th July 1909. We are 
of opinion that this Court cannot be feitered 
_in the way suggested by the plaintiff. He 
invites the Court to examine the legalily of 
the order made by the Subordinate Judge. 
That order, he convinces us, has been made 
without jurisdiction, because the District 
Judge had no authority to direct the Subor- 
dinate Judge to review his decree which had 
merged in the appellate decree. But the very 
moment the plaintiff satisfies the Court that 
the order of the District Judge was erroneous- 
ly made, the Court is called upon te consider 
whether the order in the cross-appeal was 
not inconsistent with the order made in the 
appeal itself. There is no question that 
the order by which the matter in controversy 
in the cross-appeal was left open, was con- 
tradictory to the order made by the District 
Judge in the appeal. Under these cireum- 
stances, we are of opinion, that tbe proper 
order to pass in these proceedings is to 
make the Rule absolute and to set aside 
all the orders aud decrees made in this 
case, beginning with the decree made by 
the District Judge on ihe £0:h July 1909 
in the appeal preferred by tho plaintiff, 
The result wil be that the appeal by the 
plaintiff to the District Judge as also the 
ercas-appeal by the defendants will stand 
-yevived. The District Judge will now pro- 
ceed to consider and determine the appeal 
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and the cross-appeal on the merits. If for 
the decision of the points in controversy, 
he finds it necessary to investigate any 
question of fact, he may take evidence him- 
self or direct the Subordinate Judge to do 
80 under his instruction. Batit is to .be 
clearly understood that the ultimate decision 
of the appeal and the cross appeal rests with 
the District Judge himself. 

We may add that as we are invited to 
exercise our revisional jurisdiction, we would 
not feel inolined to touch an order made 
so far bask as the 20th September: 1909, | 
unless we feel that by our interference 
complete justice conld be done to both the — 
parties, The plaintiff did not challenge the 
order of the 20th September 1909 as soon 
as it was made; cn the other hand, he took 
his chance; and it is only after the order of 
the Subordinate Judge has gone against him 
that he invites this. Court to hold that the 
order was made without jurisdiction because 
based on an order made without authority 
by the District Judge. Under these 
circumstances, we would not feel inclined 
to interfere, but for the fact that there are 
now two contradictory decrees which may, 
if allowed to stand, lead to serious complica- 
tions. The Rule is made absolute on the 
lines already indicated, but we make no order 
as to costs, 
Rule made absolute. 


LOWER BURMA CHIEF COURT. 
SgcoND Civic Appeat No. 227 or 1912. 
February 4, 1914. 
Present:—Mr. Justice Robinson. 
ABDUL SATTAR —DLrAINTIFF —ÁPPELLANT 
versus 
MAUNG LU MAUNG AND ANCTYHER— 


DEFENDANTS — RESPONDENTA. 

Civil Procedure Code (Act F of 1908), ss. 100, 101 
— Lower Burma Couris Aet (VI of 1900), s. 80 — 
Second appeal—Mived question of law and fact— 
Coniest between verbal sale and registered deed of 
sale —Sale and agreement to sell. 

Questions of fact which can be gone iuto in second 
appeals under section 30, Lower Burma Courts Act, 
cannot be opened up insecond appeals under section 
100, Civil Procedure Code, unless the lower Appellate 
Court made a new caso for the parties, which was 
not warranted by the pleadings and the evidence. 
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The question of contest between a verbal sale 
and a registered sale-deed is a mixed question of fact 
and law and cannot be allowed to be raised in second 
appeal under sections 100 and 101, Civil Procedure 
Code, for the first time. . 

Per Robinson, J.—]t is a common experience that 
witnesses do loosely speak of agreements to sell, sub- 
sequently carried out as if they were sales. 

Shivabasava v. Sangappa, 29 B. 1; 8 C, W. N. 8651 
A,.L. J. 867; 6 Bom. L. R. 770; 31 L A. 154, consider- 
ed, 


Mr. Vertannes, for the Appellant. 

Mr, P. D. Patel, for the Respondents. 

-JUDGMENT.— Mr. Vertannes in this 
case has opeued at some length on the fasts 


and history of the litigation leading upto the 


present suit. 

One Hussain Ali alias Ko Shwe Maung died 
intestate in 1899. His heir was his brother, 
Safar Ali, who is said to have been absent 
in Chittagong at ‘the time of his death. It 
is. alleged tbat there was a scramble for the 
estate which was taken possession of by 
various persors who combined to defeat 
the claims of the real heir. One Ko La 
Maung, lst defendant, and his son, 2nd 
defendant, are now ia possession of the land 
sued for. Plaintiff alleges that he entered 
into an agreement with Safar Ali to whom 
Letters of Administration had been granted 
by which it was agreed between them that 
plaintiff should bring & suit against 
defendants and obtain possession of the 
land for which he was to pay Rs. 700 minus 
such expenses as he may have to incur on the 
litigation and on the same day a registered 
deed of sale was executed, the price being fixed 
at Rs. 700. Plaintiff brought the suit. Defend- 
ants alleged that defendant No.1 had pur- 


chased this land from Safar Alitwo or three. 


months after Ko Shwe Maung’s death; that 
there had been an agreement to buy and sell 
with Ko Shwe Maung prior to his death, and 
that the sale was carried through after his 
death in pursuance of that agreement. 

In the Court of first instance seven issues 
were drawn; the Ist was, 

Was there a sale of the land in suit to the 
plaintiff by Safar Ali as Administrator of the 
estate of Ko Shwe Manng? 

(2) 1f so, was the sale collusive? 

The Court of first instance found against 
plaintiff on these two issues and dismissed 
his suit holding that if was unnecessary to 
decide any of the remaining issues, On appeal 
the Divisional Judge decided these issues in 
favour of the plaintiff and remanded the 
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case for a decision on the remaining issues, 
They were these, , 

(3) Was there a aile to the lat defendant 
by Safar Ali as slleged in paragraph 3 of 
the written statement? 

(4)1f so, is that sale valid? 

(5) Are the defendants in adverse posses- 
sion of the land ia suit as alleged in para- 
graph 6 of their written statement? 

(6) lf so, is plaintiff cntitled to possession? 

(7) To what relief, if any, is plaintiff 


‘entitled? Jt will be seen that issues Nos. 3 


and 4 are practically one, and so are issues 
Nos. 5 and 6. The Conrt of first instance found 
all these issues in favour of the defendants. 
On appeal the Divisional Judge concurred 
and by both Courts plaintifi’s suit was dis- 
missed. 

The present suib is a second appeal under 
sections 100 and 101 of the Civil Procedure 
Code. Mr. Vertannes before concluding his 
opening urged that he also appealed under 
section 30, Lower Burma Courts Act, and 
argued that he was entitled to open up ques- 
tions of fact. He subsequently admitted 
that he could rot base his prayer on section 


30 and this appeal was under the Civil Pro- 


eedure Code only, but he urged that there 
bad been a substantial error of fact in the 
procedure of the lower Appellate Court such 
as would justify this Court in going into the 
question of fact relative to the cecision of 
the issue as to whether the land had been 
sold to defendant No. 1. 

In the course of the previous litigation 
there had been a suit by plaintiff against 
certain persons who were in possession of 
certain other plots of land and it is alleged 
that in that suit the defence had been that 
Ko Shwe Maung at the time of his death 
owned no property whatever, having parted . 
with all either by gift or by sale. Defendant 
No. 1 as a witness in that case put forward 
to support the plea that Ko Shwe Maung 
died without any property. In the course 
of his evidence in that case he made certain 
statements with reference to the land that 
forms the subject of the present suit. ln 
the present shit his evidence is that he pur- 
chased the land two or three months after 
Ko Shwe Maung’s death from Safar Ali: 
in the former suit he had stated that he had 
purchased the land two months befora Ko 
Shwe Maung’s death. He was cross-examined 
as to these different statements and he 
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stated that he did nət remember making 
ihese síatemenis in the previous case, that 
he had stated that Ko Shwe Maung had 
said he would spend the purchase price on 
a mosque and atank, and that his present 
statement of fact was correct, With 
reference to this evidence the learned Divi- 
sional Judge in his judgment said: "I agree 
with the lower Court that, since the 
sale was not an issue in Civil Revision No. 
137 of 1907, the witnesses were not closely 
questioned about what was an irrelevant 
matter, and Lu  Maung's statement 
is not irreconcilable with what he now has 
stated”, It is urged that the lower Appel- 
late Court did not take into consideration 
ihe fact, that the previous statement was 
made with a deliberate purpose of support- 
ing the plea in that case that Ko Shwe 
Maung had parted with all his property 
prior to his death; that the statement that he 
made ther, was, therefcre, deliberateand that 
it is flatly contradicted by the statement that 
he made in tbis suit. 
Courts in this case have held with regard to 
this prior statement of defendant No. 1 is, I 
think, clearly tbat the agreement to sel] was’ 
made before Ko Shwe Maung’s death and was 
‘loosely referred to by the witnesses in the 
former case as if it had been an actual sale. 
Tt is common experience that witnesses do 
loosely speak of agreements to sell subsequent- 
ly carried out as if they were sales and I 
see noreason to think that the lower Appellate 
Court did notconsider the alleged contradiction 
and come to a finding on itin order to weigh 
the value of the evidence of Lu Maung in the 
present case and the truth-of the plea that he 
was a previous purchaser for value. It has 
been pub to me the decision of their Lordships 
of the Privy Council in the case of Shzvabasaza 
v. Sangappa (1), which shows that the Court 
has on second appeal authority to go into 
questions of fact, such as this where the lower 
Court has failed to appreciate the essence of 
the argument. What their Lordships decided 
in that case was that where the lower Ap- 
pellate Court has made -a new -case for the 
parties and nob warranted by the -pleadings 
and evidence, the High Court had jurisdiction 
to interfere: as they had also if the decision 
is arrived at without any evidence to sup- 
port the finding. I am unable to see that 


(1) 29 B, 1;8 C. W. N, 865; 1 A. L. J. 867; 6 Bo , 
ln R. 770; 31 I. A. 164. 
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this ruling applies to the present case in 
apy way. There was no question here of 
the Court setting up a different case from 
defendant No. 1 that he had set up himself. 
It was merely & question of weighing evi- 
dence and I am satisfied that the decision 
arrived at was sound and one in which I see 
no reason to differ. I must hold, therefore, 
that this Court has no power on 2nd appeal 
to go into questions of fact on which there have 
been concurrent findings in both lower Courts 
and I cannot, therefore, go into the question 
now as to whether or not defendant No. 1 had 
purchased this land in suit as he alleged. 

It remains to consider the remaining 
grounds of appeal that have been put forward. 
The grounds of appeal which are put forward 
in this case are based on a contest between the 
verbal sale to defendant No. 1 and the regis- 
tered deed of sale to the plaintiff. The first 
three grounds all refer to this. This was a, 
point which was not taken in the pleadings 
or in the grounds of appeal. {bisa point 
which involves a decision of questions of 
fact, riz., as to whether plaintiff bad notice 
of the prior sale to defendant. It would 
not be right to decide this question witbout 
defendant having an opportunity of produc- 
ing evidence or the question of notice. 
lb is a mixed question of fact and law 
and it cannot, therefore, be allowed to be 
raised in 2nd appeal. The 5th ground of 
appeal also refers to this question of notice 
and the 4th merely puts it in another 
form. The 6th ground was a ground 
which was abandoned before the lower 
Appellate Court and is not urged now. 
The finding, therefore, that the land was 
sold to defendant No. 1 and that the sale to bim 
was valid must stand and 1 dismiss this 
appeal with coster 

Appeal dismissed, 
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PUNJAB CHIEF COURT. 
SECOND Civis Appear No. 251 or 1911. 
January 21, 1914. 

Present; —Mr., Justice Johnstone and 
Mr. Justice Chevis. 

AKBAR AND orHERJ—PUAINTIFFS— 

“ APPELLANTS 
< versus 
TABU AND OTHERS—DEFENDANTS— 

l RESPONDENTS. 

Adverse possession by co-sharer—Overt act-—Retention 
of names by Revenue Authorities after, dees not pre- 
went limitation. 

Possession of one co-sharer is ordinarily possession 
of all the co-sharers; but the éo-sharer in possession 
can convert his possession into adverse possession by 
an overt act showing unequivocally to the co-sharers 
that in future he intends to holding for himself alone, 
and this adverse possession so begun cannot be stopped 
by the other co-sharers merely by affirmations 
that they are co-sharers or by mere applications for 
partition. It is the business of those co-sharers 
within limitation actually and effectively to assert 
their rights and to break up the usurper’s exclusive 
possession. The mere retention by the Revenue Au- 
thorities of the names of those co-sharers as such 
after the aforesaid ovort act has been done, does not 
prevont limitation from running against them, nor 
does oven a flecreo in their favour, not accompanied 
by actual effective assertion of rights and taking of 
possession of those rights, help them. 

Ram Chand v. Kirpa Ram, 4 Ind. Oas.: 912; 120 P. 
R. 1908; 18 P. L. R. 190? and Gangadhar alias Baburav 
Balwant v. Parshram Balachandra, 29 B. 300; 7 
Bom. L. R. 252, followed. 

Second appeal from the decree of the Divi- 
sional Judge, Gajranwala, dated the 26th Nov- 
ember 1910, reversing that of the Munsif, 1st 
class, Montgomery, dated 27th January 1910, 
decreeing plaintiffs’ claim. 

The Hon’ble Mr. Muhammad Shafi, K. B , and 
Mr. Balwant Raz (for Rai Bahadur Lala Suki 
Dial) and Lala Parduman Das, for the Ap- 
pellants. 

Mr. Sangam Lal, for the Respondents. 

JUDGMENT.—In this case two of the 
respondents were chosen to represent the rest, 
and those two have been served. A respond. 
ent, Musammat Fatima, died- long ago; but 
Mr. Sangam Lal agrees that the case cau go 
on without her. i 


In their plaint a number of plaintiffs sued 
for a declaration that, notwithstanding that in 
the Revenue Records defendants Nos. 1 to 38 
were shown as owning 89-2/3rd shares out of 
1220 shares in khewat No. 19, a large area of 
‘94,725 kanals 18 marlas, in reality those de- 
fendants owned no shares; and the plaintiffs 
based their claim not only on an assertion of 
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title, but on an allegation of long adverse 
possession. Of the 33 real defendants, No. 29 
confessed judgments ab orce, and threa more 
later confessed judgment, buf withdrew their 
confeasion and itis clear enough as the Courts 
below have seen that Tabu, defendant, alone 
who owns between two and three shares only 
is the real antagonist of the plaintiffs, His 
contentions in the first Court were that he 
and his comrades had been in possession 
along with plaintiffs, that plaintiffs’ posses- 
sion had not been adverse, that a similar 
claim had been already made by plaintiffs 
and had been dismissed, and that some of the 
defendants had actually obtained partition of 
their shares. 

The oceasion for the bringing of this suit 
was an application in 1907 by soma defend- 
ants for partition on the basis of the entries 
in the Revenue Records, plaintiffs objecting 
that the entries did not representthe real 
facts. 

The first Court found for plaintiffs on the 
score of a title matured by over 12 years ad- 
verse possession. The first Court noted thas 
some of the defendants did, undoubtedly, get 


.gome share by partition, but that it did not 


follow that the other defendants, who bad 
now lost their rights, if any, by the operation 
of the law of limitation, should also get 
shares, 

. When the defendants, or some of them, 
appealed to the Divisional Court, that Court 
took a different view, and dismissed the 
plaintiffs’ claim, and plaintifía have now 
come up here on further appeal In oar 
opinion this appeal must succeed, 


There is little or no doubb as regards the 
facts. Tn 1891 certain persons, including 
some of the present plaintiffs, applied for 
partition of this very land, aud in doing so 
denied defendants’ right to a share, and were 
told to bringa civilsait. This they did on 
6th April 1894, and that suit was ultimately 
dismissed in 1897 on the ground that plaint- 
‘ffs had nob yet acquired a title by ad- 
verse possession, In 1907 Tabu, defendant, 
aforesaid, applied for partition, as already 
stated, All that time plaintiffs alone were 
in possession: this is patent on the record and 
Mr. Sangam Lal has not been able to show 
us a particle of evidenca to the contrary on 
the record. It is idle of him to point cartain 
khasra numbers said to baye been caltivated 
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by Tabu and other defendants in 1825 —1896, 
for those persons cultivated those fields as 
tenants of plaintiffs, and are shownin the 
papers as actually paying bataz thereon. 

In these circumstances it seems to us clear 
enough that plaintiffs’ adverse possession, 
beginning in J891, though not sufficiently 
long in 1894 and 1897 to warrant a decree 
in their favour, continued uninterrupted until 
tne date of the institution of the present suit, 
9th February 1908, & pericd more than suffi- 
cient for plaintiffs’ purpose. 

The first part of the lower Appellate Court’s 
judgment js all infavour of plaintiffs. Mr. 
Agnew held thet the decree of 1894 does not 
operate as res judicata here and does not pre- 
vent plaintiffs from trying to prove the acqui- 
sition of a title by adverse possession since 
1894; ard Le rightly went on to note that, 
in view of Ram Chand v. kirpa Ram (1), 
the land in suit being joint property, it was 
for plaintiffs to establish in the clearest way 
"their adverse possession or abandonment by 
the contesting defendants.” (We may say at 
once that plaintiffs never pleaded abandon- 
ment by defendants, and that no such matter 
appears to us to arise inthe case.) 


Then Mr. Agnew recognised the fact of 
plaintiffs’ exclusive possession since 1891; 
but he could not -see how 1891 was the 
starting point for “adverse possession, inas- 
much as any assertion of adverse possession 
then made was “contradicted” by the 
“decree of 1£94," which remained "unchal- 
lenged;" and his final opinion is that adverse 
possession at the soonest began in 1897, 
when the previous snit finally failed, and 
that even this adverse possession was inter- 
rupted in 1907 by Tabu applying for parti- 
tion. | 

We cannot assent to this way of looking 
at the case. We agree that possession of 
one co-sharer is ordinarily possession of all 
the co-sharers; but the co-sharer in possession 
can convert his possession into adverse 
possession by an overt act showing uneguivo- 
cally to the co sharers that in future he 
intends to hold for himself alone, and this 


adverse possession so begun cannot be stopped . 


-by the other co-sharers, merely by affirm- 
ations that they are co-sharers or by mere 
applications for partition. Itisthe business 


(1) 4 hid. Cas. 912; 120 P.R. 1903; 18 P. L. R. 1903. 
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of those co-sharers within limitation actually 
and effectually to assert their rights and to 
break up the usurper’s exclusive possession. 
The mere retention by the Revenue Authori- 
ties of the names of those co-sharers as such 
after the aforesaid overt act has been done, 
does not prevent limitation from running 
against them—Gangadhar alias Baburav 
Balvant v. Parashram Bhalchandra (2); nor 
does even a decree in their favour, not 
accompanied by actual effective assertion of 
rights and taking of possession of those 
rights, help them— Puthia Valappil Ayissa alias 
Hayumma v. Lakshmana Prabhu (3), a case 
apparently exactly in point. la the present 
case the overs acts, the declarations of exela- 
sive title in 1891 and 1894, are unmistak- 
able. : 

We need not pursue the matter further. 
Plaintiffa have fally made out a title by 
long adverse possession and must have their 
decree. Mr. Sangam Lal has not been able 
to show us any proof that any of the 
defendants has ever succeeded in gotting a 
share by partition, and we nead not, therefore, 
consider what the efast of sach an occur- 
renes would be. 

We acespt the appeal and give plaintiffs 
a decree in full with costs in all the Oouris. 

Appeal accepted. 


(2) 29 B. 320; 7 Bom. L. R. 232. 
(3) 9 Ind. Cas. 793; (1911) 1 M. W. N. 207; 9 M. 
L. T. 420, 


LOWER BURMA CHIE? COURT, 
SPECIAL SECOND Oivi A?PRAL No. 237 
or 1912. 
February 3, 1914. 

Present; —Mr. Justice Robins». 
MAUNG SHWE MIN AND ANQTHE t — 
DEFENDANTS — APPELLANTS 

f versus 
MAUNG SAN NYUN— PLMNTIES — 


ResPONDENT, 

Morigage or sale —Burden of proof—Usufructuary 
mortgage after sumple mortgage —No mutation of name. 

Where the plaintiff mortgaged his land to defend. 
ant No. 1 by way of simple mortgage and when 
the latter pressed for payment, he mortgaged the 
same land to the latter’s brother, defendant No. 2, 
by usufruotuary mortgage but consistently opposed 
any transfer of names in the Revenue Kegister and 
the defendant No.2 did not apply for the matation 
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tillabout two years after the transaction, the onus 
ui in the first instance on the defendants to prove 
sale, 


Ma Dun v. Lu O, 2 Ind. Cas. 535; 5 L. D. R. 40, 
followed. 


Mr. Ba Dun, for the Appellants. 

Mr. N. O. Sen, for the. Respondent. 

JITTDGMBENT.—This is the usual dispute 
as to whether a certain transaction was a 
mortgage or a sale, 

Plaintiff alleges and ib is admitted that 
he mortgaged the land to defendant No. 1 
for Rs. 40, interest 12 per cent. per annum. 
It is also admitted that he paid the first 
year's interest but not that for the 20d year, 
It is alleged that he then gave defendant 
No. 1 possession in lieu of interest and that 
the principal was to be called Rs. 50, 
Defendant No. 1 wanted his money and not 
possession and with his consent and in his 
house and presence plaintiff transferred the 
land todefendaat No. 2, the brother of defend- 
ant No, 1, for Rs. 50 and he was given 
possession. Some years later defendant 
No. 2 sold the land to defendant No. 3, who is 
also his brother, for Rs. 90. 

It is clear from the evidence that plaintiff 
always opposed any transfer of names in the 
Revenue Registers and no change was made, 
It is significant that defendant No. 2 did not 
apply for mutation of names till December 
1911, about two years after the transaction. 

The first transaction was a mortgage and 
then a usufructuary mortgage. When the 
mortgagee pressed for his money his 
brother advances it and iakes his place. 
On the principle laid down in Ma Dun v. 
Iu O (1) and the cases therein cited I 
must hold the onus lies iu the first 
instance on the  defendants-appellants, 
They bave not discharged it. It is true that 
plaintiffs have not given much proof either 
but the fact that no mutation was asked 
for and that the money was at once 
handed over to defendant No.1 and that 
the transaction was in his house shows 
that if was intended merely to re-place 
defendant No. l by defendant No. 2. They 
are brothers and I consider that on the facts 
and circumstances of the case the decision of 
the District Judge was right, - 

I dismiss the appeal with costa. 


Appeal dismissed. 
(1) 2 Ind. Cas. 535; 5 L. B. R, 40. 


INDIAN 


OASES. 307 


ALLAHABAD HIGH COURT. 
First Civic Aepgat No, 101 or 1912. 
January 7, 1914. 
Present; ~Sir Henry Richards, Kr., Chief 
Justice; and Justice Sir P. C. Banerji, Kr. 
SHEIKH MAHAMMAD—Dersspant— 
APPELLANT 
x VETSUE 
KHUDIJA BIBI-P.AISTIFF ~Respoyoenr. 


Muhammadan Law —Gift— Maraz-ul-mauti 

Where a Sunni Muhammadan, who had been suffer. 
ing from Bright’s disease and whose condition was 
grave and growing from bad to worse everyday, 
executed a deed of gift a week before his death aud 
died of the same disease: 

Held, that the donor was suffering from maraz.ul. 
maut and the gift made by him in that condition was 
void. 

Fatima Bibee v. Ahmad Baksh, '31 C. 319, distingu- 
ished. 


Firat appeal from a deeree of the District 
Judge of Azimgarh, dated the 16ch January 
1912. 

Mr. B. E. O'Oonor (with him the Hon'ble 
Mr. Abdul Raoof), for the Appellant. 


The Hon'ble Dr. Sunder Lal (with him 
Mr. Gokul Prasad), for the Respondent. 


JUDGMENT.—This appeal arises out of a 
suit in which the plaintiffs sought to have a 
deed of gift cancelled and prayed for a decree 
for possession of certain shares in immoveable 
property. The plaintiff claimed that she 
was a danghter of one Haji Muhammad 
Salim, who is dead: thatthe deceased made, 
or was induesd to make,a certain deed of 
gift shortly before his death, which she 
contended was void under the Muhammadan 
Law of Maraz ul maut, and that, consequently, 
she was entitled to her share of her father’s 
property as one of his heirs under tha 
Muhammadan Law. 


The question to be decided is whether or 
not the deed of gift mentioned above was or 
was nob void as having been made when the 
donor was suffering from his death-illness, 
If we are in favour of the plaintiff on this 
point if will not be neesssary to consider 
whether the gift was obtained by undue 
inflienee or whether any condition binding 
on the defendant was attached thereto. 


Haji Muhammad Salim was a Pleader who 
practised for a considerable period at 
Azamgarh in these Provinces. Heseem3 to 
have been a man of some position, to have 
belonged to a respectable family, aud to have 
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been successful in his profession. He had 
twice made pilgrimages to Mecca. There 
cannot be the smallest donbt that he died of 
Bright’s disease. ‘It is also clearly shown by 
the evidence that. he suffered from this 
disease for several years prior to his death. 
The attacks in previous years were sufficient 
to make him for the time being give up his 
practice but he recovered and resumed his 
practice. Some time 
1908 he had great attack. He went to 
Lucknow in July of that year and placed 
himself under the treatment of Dr. Abdur 
Rahim. He stayed there for something over 
two months when he left and came to 
Allahabad and placed himself under the 
treatment of Dr. S, P. Roy. On the 14th 
of December 1908, he left Allahabad and 
returned to his home, a place called Phariha, 
in the Azamgarh District, He died on the 
14th of February 1909. The document in 
question bears date the 26th of December 
1908, but the plaintiff alleges that it was 
really executed on the 7th of January 1909 
the same day as it was registered. The 
deceased left Lucknow and removed himself 
from the care of Dr. Abdur Rahim on 
account of some real or imaginary social 
grievauce. The evidence of the two doctors, 
who attended the deceased, clearly shows 
that his condition was extremely grave. 
Their evidence does not show that his case 
was hopeless, or that his life might not be 
prolonged for some time if he received 
proper care but they considered his condition 
grave. It isto be borne in mind that the 
deceased was at this time well advanced in 
years, being about 63 years of age. Beyond 
- all doubt the deceased never recovered or got 
any better than he was when he left 
Allahabad on the 14th of December 1908. 
On the contrary, in our opinion, the evidence 
shows that his condition got steadily worse 
from that time. 

‘ The learned District Judge has found in 
favour of the plaintiff; and inasmuch as 
we agree for the most part with his 
judgment, wedo not consider it necessary 
. to go ab any very great length irto the 
evidence. It is necessary to fix the date of 
the execution of the deed, because it is of 
very great importance to ascertain, if possible, 
the condition of the deceased on the day 
upon which the deed was executed. We 
have already mentioned that the deed bears 
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date the 26th of December 1908. The 
learned District Judge has found that the 
deed was not executed upon that date but 
that ib was executed on the 7th of January 
1909.- We entirely agree with this 
finding. 

A letter, which will be found at page 40 
of the respondent's book, and is numbered 
Exhibit 166-4, was admittedly written by 
the defendant, Sheikh Muhammad. In that 
letter he states that heis sending a draft 
of the deed of gift to Hafiz Hasan Ali, a 
Pleader and friend of his father, the deceased 


Haji. The draft, it appears from the 
letter, was being sent for perusal and 
consideration to Hafiz Hasan Ali. The 


defendant admits in his evidence that when 
this letter was written by him the deed of gift 
had not been executed. In a very half-hearted 
way he attempted to throw doubt, upon the 
word ‘Id-ul-euwha’ but when further examined 
all he could say was “the words, no doubt, 
resemble my handwriting but I cannot say 
with certainty if they are in my handwriting." 
We have not the. least donbt that the words 
were in his handwriting and that that letter 
was dated the 3rd of January 1909. Hafiz 
Hasan Ali returned the draft endorsiag on 
the letter that he was doing 8» and tha» he 
had made corrections, and dases the endorse- 
ment the 3rd of January 1909. One of 
the amendments suggested by him wasa 
statement that the donee had "accepted" 
the gift. This was an important amendment 
having regard to the rules of Muhammadan 
Law as to the acceptances of a gift by the 
donee. This amendment was suggested in 
the margin of the draft. The amendment 
was adopted, though not in actually the 


game words, andis found put into the draft 


in the handwriting of the defendant; and the 
amendment thus made by the defendant 
finds its way into the deed of gift itself in 
the identical words of the draft as altered 
in the handwriting of the defendant himself. 
We need say no moreon this matter. It 
is abundantly clear that the finding of 
the learned District Judge that the deed 
was not executed on. the 25th of Decembar 
1908 is correct. There can, of coucse, have 
beon only one reason for ante-dating the 
document, that is to say, that the condition of 
the deceased was better on shat date than it 
was at a later date. We see no reason 
whatever to doubt the evidence of the 
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witnesses including Hafiz Hasan Ali who 
state that the document was in fact executed 
on the 7th of January 1909, the very day on 
which the deceased came to Azamgarh for the 
purpose of having the document registered. 
If there was any reason for ante-dating the 
deed other than because the condition of 
the deceased was not satisfactory on the 7th 
of January, the defendant has not given us 
such reason. The important date, therefore, 
to ascertain the condition of the deceased is the 
7th of January 1909. No important inde- 
pendent evidence is given by the defendant 
as tothe condition of the deceased on this 
day. The evidence which hehas adduced, 
such as itis, applies to the earlier date on 
which the document was alleged to have 
been executed. 


We have, however, the evidence of two 
independent witnesses who were examined on 
behalf of the plaintiff, namely, Hafiz Hasan 
Ali Khan and Haji Inayatullah. Hasan Ali 
states in his evidence, and we have no reason 
to doubt its truth, that he was a very great 
friend of the dečdadėd. Admittedly he was 
consulted by him as to the disposition of his 
property. He came to see him in December 
1908. The witness said he went to see him 
four or five times. He saw him some time be- 
fore Christmas and he says that when he first 
saw him, the deceased's hands, legs and face 
were swelled. We may mention „that 
according . to the evidence of both Dr. 
Abdur Rahim and Dr. Roy dropsy had set 
in whilst the deceased was still nuder their 
care aud treatment. ‘The witness proceeds 
to say that he rose from his charpoy with the 
help of other men. The Sunday before 
Christmas he considered his case had become 
more critical: "he had become weak and had 
cough and could spsak with great difheulty. 
There was swelling on his hands, feet, face 
and allover the body. Hecould say his 
prayers lying but could not perform ablution. 
He performed tayammum (purifying bsfore 
prayer with sand or dust when water can 
not be had)”—he was unable to perform his 
ablutions with water and had to use sand or 
dust. The deceased was unable to perform 
his private work. When he had to answer 
a eallof nature he would make signs to 
the witness to leave him. -He 
paid the deceased a third visit during the 
Ghristmas holidays and on this occasion 
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he found him “in the same condition as on 
his last visit. He says he saw him 
again when he came in to execute the 
deed of gift and finally some time during the 
Muharram holidays. He describes his 
condition on the day on which the deed of 
gift was registered. He says he was 
“sitting ona palanquin. He was ill and 
confined to bed. . He could not walk or move 
about., He offered the afternoon prayers 
lying in his palanquin. After saying his 
prayers he was lying supported by a big 
pillow and looked as if he was sitting." He 
says that he considered that the deceased 
was in his death illness. In answer to a 
further question he said that he (the 
witness) had no hope, and then added volun- 
tarily that the Haji Sahab also had no hope 
of recovery. This witness has apparently 
nothing to gain by giving afalse evidence. He 
does not appear to be a partisan of either one 
side or the other.. He was the trusted 
friend of the deceased and was consulted by 
him about his private affairs. He was the 
very person to whom the defendant sent the 
draft p of gift for correction, addressing 
him "kind friend Hafiz Sahib.” The 
eee Ou nad on behalf of the appellants 
stated that there is nothing ou the record 
which would justify him in attacking the 
truthfulness of this witness. 


Next, we have the evidence of Haji 
Inayatullah. This witness was employed at 
the Registration Office on the day upon 
which the deed of gift was execated. He had 
gone on a pilgrimage to Mecca the very 
year upon which he was giving evidence. 
He knew the deceased and went to see him 
about a week before the registra'ion of the 
document, He saysthat when hesaw him 
he had a swelling of both his feet and was 
having powder rubbed on them. He also 
rubbsd powder on them. He could not seo 
the condition of the other parts of the body 
as only the feet wereexposed. He goes on 


‘to describe the condition of the decsased 


when the deed was being registered. He 
says that he came there in a palanquin which 
was placed in front ofthe western door of the 
verandah. Q1estions relating to the registra- 
tion were put to him while he was lying in 
the palanguin. He says that he was very 
nearly in the same condition as he was when 
he saw him at Phariha but he had not 
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much opportunity of observing hia condition 
a8 he was engaged ia his office 
work. His opinion was that the decsas- 
ed was past reeovery. There is n» reason 
whatever to suggest that this witness is nob 
telling the truth. He is not related to 
either side Ib was attempted to show that 
he was under the influence of another wit- 
ness of the name of Muhammad Umar, who 
is, no doubt, interested in the litigation. But 
all that could be said was that ab one time 
he was in the same offica and subordinate to 
Muhammad Umar. At the time of the 
registration of the deed he was not in the 
same office as Muhammad Umar nor was 
he in Muhammad Umar 's office when he was 
giving evidence 

Of course, if we were to believe all the 
evidence adduced on behalf of the plaintiff, 
it would prove that the deceased was in a 
very bad condition from the -moment he 
arrived back from Allahabad right up to the 
time of his death. If, on the other hand, we 
were to believe all the evidence adduced on 
behalf of the defendant it would show that 
there was very little difference in the condi- 
tion of the deceased after be left Allahabad 
than for many years previous. Wemore or less 
discard the evidence of all the interested 
witnesses. But considering the evidence of 
the doctors, the natore and history of the 
disease, coupled with the evidence of thet wo 
witnesses we have just named, we have come 
to the corelesion without hesitation that the 
deceased died of Bright’s disease, that he was 
in a serious condition when he left Allahabad, 
that he never raliied but that on the contrary 
his condition grew worse from day to day, 
and that on the date upon which he executed 
the deed of gift he was, and knew himself to 
be, in a very serious condition. 


We are strengthened in this opinion by 
the fact that the defendant or those who 
sere responsible for the execution of the deed 
of gift thought it necessary to ante-date it 
by some 12 days. We consider that at the 
date upon which the deed was executed the 
deceased was suffering from the very disease 
which was the immediate cause of his death. 
We consider that the disease was of sucha 
nature and character on that day as to induce 
the deceased to believe that death might 
result, or at least it was sufficient to engender 
in him an apprehension of death. We also 
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consider that upon the day on which the 
deed was execated the illness of the de2sa35d 
was sufficient to restrain him from tho par- 
suit of ordiaary avoctbions and fram saying 
his prayers, save in recambent position. All 
these things were calculated to createin the 
mind of the sufferer an apprehension of 
death. If we believe the statement of Hafiz 
Hasan Ali the impression given by the 
deesased to him was that he had no hopa of 
recovery. 

We have baan roaferrel to the cisa of Fa- 
iima Bibee v. Ahmal Baksh (1). The decision 
of the Caleitsa High Court in this ease was 
subsequently afficmad by their Lordships of 
the Privy Couaeil. In that eise, which is 
somewhat like the present case, the donor 
had for & number of yeara been suffering 
from diabetss, On the facts of that particular 
case the Court found that owiug to the 
long continuanes of the illness the deceased 
had no apprehension of death. Tha case, we 
think, was decided (agall these cases must 
be) entirely on its own facts and cir- 
cumstances. 

Arriving abthe conclusion on the evidence 
at which we have arrived, and assuming 
that conclusion to be correct, it is quite 
clear that the decision of the Court below 
on the main qaestion was right and ought to 
be upheld. 

There is only one other question, uamely, 
that relating tea grove, which was claimed 
by the defendant as belonging to him ab- 
solutely and not as forming portion of his 
father’s eatate. Onthis question we entirely 
accept the view of the learned District 
Judge. 

The rezult is that we dismiss the appeal 
with costs ineludingin this Court fees on the 
higher seale. 


Appeal dismissed, 
(1) 310. 319, 
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— APPELLANTS 
versus 
SHIV DIAL AND ANOTHER— PLAISTIFE3 — 
' RESPONDENTS, 

Civil Procedure Code (Act V of 1908), Sch. II, Paras. 14, 
15, 18— Power to stay suit discretionary—Contract Act 
(IX of 1872), s. 7 — Qualified acceptance—Counter-pro- 
gosal, must be accepted to make contract — Acceptance 
in writing or by conduct —Award, signed at different 
dates, whether valid. 


The action of a Court under section 18, Schedule II, 


of the Civil Procedure Oode (Act V of 1908) is only 
to be taken when one of the parties to the suit has 
applied to the Court to stay the suit. Such an 
application is in all cases to be made ator before 
the settlement of issues, even when an application 
has been made, the Court has a discretion whstner 
or not to stay the proceedings. 

An acceptance of an offer with a variation is no 
acceptance at all, itis simply a counter-proposal which 
must be accepted by the original promisor before a 
contract is made. 

Haji Mohomed Haji Jiva v. E. Spinner, 24 B. 510 at 
p. 523; 2 Bom. L. R 69!, referred to. 

The acceptance of a counter proposal need not be 
in words orin writing. The subsequent condaos of 
the’ party concerned may constitute acceptance. : 

An award cannot be considered a valid award 
unless it disposes of all the matters referred by the 
parties to arbitration. 

All arbitrators should execute their award at the 
same time and place. An award signed by several 
arbitrators at different dates is invalid. ; 


First appeal from the decree of the Dis- 
trict Judge, Delhi, dated the 8th February 
1910, decreeing the claim. 


The Hon'ble Mr. Shadi Lal, R. B., Mr. 
Iestonj Dadabha? and Lala Kishen Dial, for 
the Appellants. 

Mr. Raj Narain and Bhagat-Gobind Das, for 
the Respondents. 


JUDGMENT.—The parties to this suit 
are piecs-goods merchants residing and carry- 
ing on basiness in Delhi. Plaintiffs’ firm 
imports gcods from  Barope. Defendants’ 
firm gave them indents for goods required 
which plaintiffs imported to Bombiy. From 
there they brought them to Delhi, stored 
them in godowns and handed them over to 
defendants from time to time. The goods 
about which this sait has been brought were 
imported in 19C7 and 1908. The defendants 
tock delivery of some of the goods but dis- 
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putes arose in regard to 23 cases. Arbitrators 
were appointed to settle the dispute aud they 
gave an unanimous award as regards 21 cases 
in plaintiffs’ favour. The arbitrators then ap- 
pointed ar umpire but he eventually refused 
to act. Tbe arbitration proceedings thus 
proved abortive. 


The plaintiffs then gave notice to defendants 
and subsequently sold all the goods which 
were the subject of the dispute by publie auc- 
tion and the sale resulted in a loss of | 
Res. 6,407-14.10. The plaintiffs sued for this 
sum and for Rs. 92-1-2 interest, total Es. 6,500 
and for this the lower Gourt has given them 
a decree with future intorest at 6 per cent. 
per annum onthe principal sum. The de. 
fendants appeal. 

The gist of the defendants’ pleas is given 
in the judgment of the learned District Judge. 
The issues, eleven in number, will bs found in 
his judgment at page 92 of the paper-book, 
and it 1s unnecessary to recapitulate them in 
detail here and we proceed at once to diseuss 
in order the various points raised by Mr. Pes- 
tonji cu behalf of the appellants 


The first point raised by him is that stated 
in the 10:h ground of his appeal, namely, 
"The lower Court should have stayed the suit 
until proper arbitration was held and should 
have held that section 18, ‘second Schedule, 
Civil Procedure . Code, fully applied." In 
connection with this he bases his argament 
upon the 15th paragraph of the indent form 
used by the parties printed at page 4 of the 
paper-book. This paragraph lays down that 
"all disputes or objections regarding this con- 
tract must be referred to arbitration in Delhi 
and the Delhi Hindustani Mercantile Asso- 
ciation’s decision shall be binding and con- 
elusive, as provided for in the agreement 
between the European Piece-Goods Merchants 
and the Delhi Hindustani Mercantile Associ- 
ation excepting when I (we) refuse to accept 
aod to pay the draft, in which case the goods 
may be surveyed at the Port of discharge by 
the Chamber of (Commerce). If within 20 
days (should the 19th or 20th day be Sunday 
it will not count) after being requested by 
letter addressed to his or their usual place of 
business either party fail to appoint an 
arbitrator or surveyor ready and willing to 
act, the decision of the arbitrator or surveyor 
appointed by the cther party shall be in like 
manner binding on both parties, it shall be 
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obligatory on the party requesting a survey 
to see that the same takes place within 20 
days from the date of his letter asking fora 
survey; failing which he or they lose the right 
to a survey. If an allowance of ten per cent. 
or more be granted by arbitrators it shall be 
optional on my (our) part either to take the 
goods with the allowance offered or to 
cancel.” 


Section 18 of the second Schedule of the 
Civil Procedure Code is as follows:— ‘Where 
any party to any agreement to refer to arbi- 
tration, or any person claiming under him, 
institutes any suit against any other party to 
the agreement, or any person claiming under 
him, in respect of any matter agreed to be 
referred, any party to such suit may, at the 
earliest possible opportunity and in all cases 
where issues are settled at or before such 
settlement, apply to the Court to stay the 
suit; and the Court, if satisfied that there is 
no sufficient reason why the matter should 
not be referred in accordance with the agree- 
ment to refer to arbitration, and that the 
applicant was, atthe time when the suit was 
instituted and still remains, ready and willing 
to do all things necessary to the proper con.» 
duct of the arbitration, may makə an order 
staying the guit." 


Mr. Pestonji's argument is tbat in accord- 
ance with the above the Court should have 
made an order staying the euit. The action 
of the Court, however, under this section is 
obviously only to be taken when one of the 
parties to the suit has applied to the Court 
to stay the suit and such an application is in 
all cases to be made at or before the settle. 
ment of issues. Now in the present case we 
find that the defendants-appellanta never 
pleaded that the proceedings should be 
stayed and never made any application 
under this section. It is true that the 10th 
issue refers to this section but we cannot find 
from the record what induced the Court to 
frame it at all. Even under that section the 
Court had a discretion whether or not to stay 
the proceedings, and had it decided in the 
present case not to stay them we should have 
been reluctant to interfere with its order. 
There had already been an attempt to get the 
dispute settled by arbitration and this had 
proved aborbive. The Court has tried -the 
suit on the merits and even if a proper objec- 
tion had been taken under the section in ques. 
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tion we should not have interfered ‘on this 
ground. 

The second point raised by Mr. Pestonji is 
that there was no legal acaeptanee by the 
plaintiffs of the indents sent to them by the 
defendants. In this connection he relies upou 
section 7 of the Contract Act which says: 

"In order to convert & proposal into a pro- 
mise the acceptance must: 

"(1) be absolute and unqualified....... ái 
His contention is that the acceptances in 
the present ease were not absolute and un- 
qualified. A copy of’the acceptance note is 
printed as Exhibit P-15 at page 7 of the 
paper-book. The second paragraph runs as 
follows: 

“Please note that if we received any letter 
of our home friends asking alteration of the 
above order weshall advise you in due course, 
else this will be the firm one," This is no 
doubt a qualification of the acceptance. In 
support of this contention the Counsel has re- 
ferred to Haji Mahomed Haji Jira v. E. Spin- 
ner (1). At page 523 Jenkins, C. J., saya: — 

“The Jaw on this point is thus formulated in 
the most authoritative mode by the Contraet 
Act (IX of 1872), section 7: ‘in order to convert 
a proposal into a promise the acceptance must 
be absolute and unqualified.” That is to say, 
until there is such an acceptance the stage of 
negotiations has not been passed, and no legal 
obligation is imposed. Similarly, any depar- 
ture from the termsof the offer or any qualifi- 
cation vitiates the acceptance it accompanies 
unless it is agreed to by the person from whom 
the offer comes. In other words, an accept. 
ance with a variation is no acceptance; it is 
simply a counter-proposal, which must bo: 
accepted by the original promisor before a 
contract is made," 

The learned Chief Jnstice then went on to 
consider whether the oaounter-proposal in 
question had ever been accepted by the de- 
fendant and came (o the conclusion that it had 
not been so accepted. Mr. Pestonji urged 
that the acceptance of the fresh proposal 
must be in words or in writing, but we can 
find no support for this proposition in the 
authority quoted by him. In fact the learned 
Chief Justice in that case considered whether 
the deferdatts’ subsequent conduct indicated 
ar y acceptarce of the new proposal. What 
we have to see then in the preseut case is 


(1) 24 B. 510; 2 Bom. L, R. 691, 
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whether the defendants accepted this qualified 
acceptance of the plaintiffs. We have no 
hesitation in holding that the defendants did 
accept it. "The defendants not only never 
objected to it, but sent further indents which 
were accepted by plaintiffs subject in 
every case to the same qualification as pointed 
out by the learned District Judge in his judg- 
ment (page 93 of the printed .paper-book). 
There was a good deal of correspondence 
between ihe parties relating to’ the transac- 
tions between them, and though defendants 
objected to the quality of some of the gocds 
they never at any time objected to the form 
of the acceptances. We agree with the lower 
Court that the proper inference from this is 
that the defendants considered that the ia- 
dents had been accepted. 

The ‘third point taken by the learned 
Counsel was in connection with the fourth 
issue which is as follows: 


"Were the goods of the indents in dispute 
obtained in Delhi, according to defendants’ 
directions; or in any case, did defendants 
acquiesce P”’ 

In support of his argument Counsel points 
out that six of the indents contain the letters 
“F. B. H.” which means "Free Bombay Har- 
bour,’ whereas the other two contain the 
words "EF. D. Yard" which means "Free 
Delhi Yard," He argues that the goods of 
the ‘former indents were for delivery at 
Bombay, and of the latter at Delhi. We 
think that these words,referred to the price 
and not to the place of delivery, for instance 
“E. B. H.” mean that the sellers, ze, the 
plaintiffs wil pay all charges up to Bombay, 
whereas the words F. D. Yard" ‘mean that 
they will pay them up to Delhi. The parties 
live and transact their business in Delhi and 
the contracts were made there, and in the 
absence of any evidenceto the contrary the pre- 
sumption is bhat the goods were to be deliver- 
ed in Delhi. In accordance with the course 
of business adopted by the parties, the plain- 
tiffs on the arrival of the goods or of the 
railway receipts in Delhi used to send invoices 
to the defendants; Exhibits P-89 to P-105 
are copies of these invoices and they were pro- 
dused by the defendants. The foot-note to 
these invoices shows that it was the custom 
of the plaintiffs’ firm to get all the goods to 
Delhi for their customers. Defendants never 
signed this foot-note, but the fact that they 
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received the invoices and never objected to 
the goods being got up to Delhi by the plaint- 
ifs shows that they acquiesced in this arrange- 
ment, Exhibits P-27, P-28, P-29, P-30, P.32 
and so on, are letters in whioh the plaintiffs 
informed defendants that the railway receipta 
for the gooda had arrived. Defendants never 
raised any objection on the score that the 
goods ought to be delivered to them in Bom- 
bay. Plaintiff’sEnglish Clerk, Narsingh Das, 
P. W. No 10, has deposed that it was the 
standing order of the defendants, that plaint. 
iffs should get the goods up to Delhi and 
this is certainly borne out by the facts above 
stated. We hold, therefore, that the plaintiffs 
were fully authorized to get the goods up to 
Delhi. 

This brings us to the 6th issue which 
relates to the charge for godown rent and 
interest. We agree with the lower Court 
that tke plaintiffs were authorized to bring 
the goods to Delhi. They were authorized 
to store them there and to charge godown 
rent tothe defendants. We also think that 
they are entitled to charge interest. They 
imported the goods in consequence of the 
defendants’ indents and had to meet the 
Bank’s drafts as they became due. The 
Bank charged them interest on these drafts 
atthe rate of 6 per cent. per annum and we 
see no reason why plaintiffs should not be 
re-imbursed by the defendants. We do not 
think that the plaintiffs are entitled to more 
than the rate which the Bank charged them. 
The lower Court has allowed 7% per cent. 
bat we consider that the plaintiffs are entitled 


' to charge 6 per cent. only. 


The next point discussed by Mr. Pestonji 
is whether the defendants’ objections to 
the quality of some of the goods supplied were 
in time or not. The lower Court has held 
that they were notin time. Mr. Pestonji 
admits that the objections were only in 
time as regards the goods covered by indents 
Nos. 459 and 432. On this point the lower 
Court in its judgment at page 95 of the 
paper-book says :— 


" The latest due date would appear to 
be the 28th January 1908 (see Exhibit 
P..99). The earliest objection taken by 
delendant would appearto have been made 
on the 19th May 1908, and then only for 
the two indents Nos. 482 and 459, to be 
delivered at Delhi (vide Exhibit P. 19), 
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It would, therefore, seem that the objection 
was time- barred, " 

The District Judge is wrong in his view 
that the latest due date was 28th January 
1908. According to the list filed by the 
plaintiffs themselves marked as Exhibit P. 71 
(page 48 of ‘the paper-book) the due 
dates of indent No. 459 were 6th 
March 1903 as regards five boxes and 24th 
April 1908 as regards three boxes, and the 
due date of indent No. 482 was 25th April 
1908. Ina list of invoices filed by the 
plaintiffs marked as Exhibit P.&8 the due 
date of the five boxes covered by indent 
No. 459 is given as 6th May 1908 and not 
6th March 1908. According to paragraph 14 
of the indent 60 days from the due date are 
allowed for objections. By plaintiffs’ own 
shewing, then, the objections us regards {the 
goods covered by these indents were in time. 

Mr. Raj Narain for the respondents is 
quite unable to support the view of the 
District Judge that the objections were time 
barred. His contention is that tne award 
of the arbitrators is binding on the parties 
as regards the 21 cases abont which they 
agreed and tbat as regards the other 
two cases no objections were made within 
time. It, therefore, becomes necessary for 
us to consider whether there was a valid and 
binding award. There are two objections 
raised by Mr. Pestonji to this award:— 

(1) That it is not conclusive as to all thé 
matters in dispule between the 
. parties; 
(2) That the arbitrators signed it on 
different dates. 

It is obvions that the award did not 
decide allthe matters in dispute between 
the parties because it left undecided the 
dispute as to 2 out of 23 cases of goods. On 
general prinsiples we are of opinion that an 
award cannot be considered & valid one 
unless it disposes of all the matters referred 
by the parties to arbitration. When parties 
consent to abide by the award of arbitrators 
they obviously desire that all their disputes 
which they refer should be decided, and if 
-any are left undecided they can fairly object 
to being boand by the award. The Code 
of Civil Procedure recognizes this principle, 
for by section 14 of the second Schedule the 
Court ia authorized to remit the award or 
any matter referred to arbitration to the 
re-eonsideration of the same arbitrator or 
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umpire, where it has left undetermined any 
of the matters referred to arbitration. And 
in section 15 itis laid down that an award 
remitted under the preceding section becomes 
void on failure of the arbitrator or umpire 
to re-consider it. See also in this connection 
Russell on Arbitration and Award, 9th edition, 
page 195, where it is said “The arbitrator 
must be careful to see that his award is a 
final decision on all matters requiring his 
determination. If an arbitrator determine 
all matters except one, his award will be 
bad in toto.” 

These propositions are supported by 
several English authorities. Inthe Law of 
Arbitration in India by D. O. Banerjee at 
page 164 we find the following: — 


"An award should extend bò all matters 
submitted to the arbitrators; where the 
award leaves undetermined any of the 
matters referred, the Court has power to 
remit the award to the arbitrator to complete 
the deficiency (section 520, Civil Procedure 
Code). Bat æ private award if it exceeds 
the submission is void to that extent and 
cannot be rectified, andif a private award 
does not extend to all matters submitted to 
the arbitrator, it is wholly void.” 


As regards the second point we find that 
one of the arbitrators, Mr. Thomas, appir- 
ently wrote out and signed the award on the 
22ad January 1909 whereas the other nrbi. 
trator, Sita Ram, signed it on the 925:h of 
January. See page 50 of the printed paper- 
book. Ona this point at paga 169 of Ruasell’s 
Book we find it is laid down that the 
arbitrators must all act together and where 
there are twoor more arbitrators all should 
execute th3 award atthe same time and 
place. We, therefore, hold that there is no 
valid award. The arbitratora having failed 
to azree as to parb of their award an umpire 
was appointed by them. He eventually 
refused toact for the reasous given in hi3 
letter, Exhibit P-84 printed at page 54 of 
the papar-book This appears to hava boen 
dua to some default on ths part of Mr. Sita 
Ram, but we cannot hold that the defendants 
were in any way. to blame forthis. Their 
responsibility ended under paragraph 15 of 
tho indent when they hai appointed an 
arbitrator and when they had s932 that he 
cried out his daty. They had n» responsi. 
bility as regards the umpire at ail. - The 
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‘arbitration having in this way fallen through, 


the plaintiffs proceeded to sell all the goods 
of which the defendants had not taken 
delivery. 
Now ll cases out of these goods had been 
objected to by the defendants aud their 
objections were within time and we are of the 
Opinion that the plaintiffs had no right 
under the indent to sell these goods until 
the objections had been disposed of. They 
should, when the umpire failed to act, have 
taken steps to. get'another appointed or have. 
attempted to settle the dispute in some 
other way. Jnstead of this, they at once 
proceeded to sale of the goods. The seller's 
right of re-sale is governed by section 107 of 
the Contract Act which is as follows:— 
"Where the buyer of goods fails to perform 
his part of the contract, either by not taking 
the goods sold to him, or by not paying for 
them, the seller, having a lien on the goods, 
or having stopped them in transit, may, after 
giving notice to the buyer of his intention to 
do so, re-sell them after tho lapss of a 
reasonable time, aud the buyer must bear 
any loss, but is nob entitled to any profit, 


‘which may oceur on such re-sale.” 


As it cannot be said that the defendanis 
had as yet failed to perform their part of the 
contract, the plaintiff had no right of re-sale. 
In ease of a wrongful re-sale, s buyer, if he 
has suffered loss may ba entitled to maintain 
& suit for damages, but a seller must take 
the consequences of his own wrongful act. We, 
therefore, hold that the plaintiffs have no 
right to recover any damages for any loss 
they may have sustained as regards these 
1l cases. 


The next question is whether the plaiatiffs 


,Were entitled to sell the cases other than 


those covered by indents Nos. 459 aud 482, 
The defendants had taken no objection to 
these goods in time and had refused or 
neglected to take delivery though invoices 
had, been duly handed to them. These’ 
invoices are not provided for in the indents, 
but having regard to the course of dealings 
between the parties, itis clear that they 
took the place of the drafts provided for in 
clause [| thereof. Under these ^ireumstances 
it is hard to see what course was open t? 
the plaintiffs, except to have them sold and 
we hold that they were entitled to adopt 


this course under section 107 of the Contract 
Act. 
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i. The next question for decision is whether 
the sale was carried out legally. Clause 3 
of the indent provides that in case of 
publie auction printed notices of sale are to 
be distributed in the Delhi Market at least 
10 days before sale. Appellants’ Pleader con- 
tends that this was not done. We note that 
no specific plea to this effect was ever raised 
aud the plaintiffs were not put to strict proof 
of the fact. Defendants’ letter, Exhibit P-86, 
(printed at page 56 of the paper-book), 
shows that the plaintiffs had sent them a 
printed notice of sale dated the 13th of May. 
Ram Saran Das, plaintiffs’ witness No. l, 
(page 75 of the paper-book), saya that 
notices were duly printed and distributed. 
The sale did not take place till the 24th 
May, more than 10 days after the printed 
notice. Under these circumstances we see 
no reason for holding that the due form- 
alities were not earried out and we decide 
that the sale was a perfectly legal one. 

The original value of the 14 cases covered 
by indents Nos. 459 and 482 was, according 
to Mr. Pestonji, Rs. 11,489.9.11. Out of 
these, three cases were taken delivery of and 
the value of the remaining 8 is said to have 
been Rs. 8,906-8-2. This is also clear from 
Exhibit P.106 printed at pages 60 and 61 
of the paper-book; these were cases of dhotis 
and the sum of the first four items on 
page 61 comes to the amount stated. Mr. 
Pestonji further states that the auction price 
realised for these 8 cases was Rs. 5,543 8.7; 
we are unable to check this from the paper- 
book, but its correctness has not been denied 
before us and we take it to be correct. The 
loss on these cases was thus Rs. 3,362-15-7. 
Plaintiffs claimed altogether Hs. 6,407-14-10 
plus Rs. 92-1.9 on account. of interest from 
date of auction to date of institution of suit. 
Deducting from this Rs. 3,862-15.7 and 
Rs. 48.0.5 a proportionate share of the in- 
terests, the balance is Rs. 2,089. We find 
from page 61 of the paper-book that the 
interest charged by plaintiffs in their account 
was Rs, 976, and a3 we are reducing the rate 
from 7$ to 6 per cent. a deduction of 1/Sth of 
this sum, or of. Rs. 195 plus Ks. 4 interest 
thereon must also: be made. A sum cf 

g. 2,890 remains to which plaintiffs are 
equitably entitled. 

As regards costs we consider that the 
plaintiffs should get their costs in proportion 
to the sum now decreed to them. The 
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defendants have been chiefly responsible for 
this litigation and have raised many frivolous 
pleas and we consider that they should bsar 
their own costs. 


We, therefore, accept the appeal and in , 


modification of the lower Court's order give 
the plaintiffs a decree for Rs. 2,290 and pro- 
portionate costs in both Courts. 

We also order that the sum decreed shall 
bear interest at 6 per cent. per annum from 
the date of the institution of the suit to the 


date of realization. 
j Appeal accepted. 


ALLAHABAD HIGH COURT, 
SEGOND Crvin Apeeat No. 412 or 1912, 
December 2, 1913. 
Present:—Justice Sir P. C. Banerji, Kr. 
BHOLA NATH— DEFENDANT— ÀPPELLANT 


versus 
GHURE AND OTHERS—PLAINTIFFS— 
RESPONDENTS. 


Jurisdiction —Suit for profits of sir land, cognizable 
by Civil Court —Convpromise—Admission of right— 
Limitation Act (IX of 1908) s. 20. 

The parties were formerly - aemindars and were 
holding the plot iù dispute as their joint sir. The 
proprietary interest of the plaintiffs was sold and was 
purchased by the defendant. The plaintiffs, therefore, 
became ex-proprietary tenants to the extent of their 
share in the joint sir. The plaintiffs and defendants, 
however, continued to cultivate the plot jointly, each 
taking half share in the profits. In 1909, both parties 
entered into a compromise whereby ib was agreed 
that the plaintiffs should continue 1n possession as 
before and pay the defendant & fixed rent. The 
plaintiffs’ share for the years 1315, 1316 and 1317 Fastis 
was withheld by tite defendant, and they, therefore, 
sued for recovery of the same: 

Held, that the suit was really a suit for the pro- 
fits of immoveable property which had been wrongly 
withheld from the plaintiffs and as sach was cogniz- 
able by the Civil Court. l 

Held, further, that the compromise was an ail- 
mission of the plaintiffs’ title, and the suit was not 
time-barred, E 

Second appeal from the decision of the 


Second Additional Subordinate Judge of Agra, 

dated 29th February 1912. : 
Mr. J. N. Ohaudhri, for the Appellant. 

- Mr. S. K. Dar, for the, Respondents. 

PRELIMINARY JUDGMENT. 

Gairrin, J.— The plaintiffs in this case 

sued to recover a certain sam of money as 

compensation for the loss incurred by them 

by "being kept out of possession of their share 
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in certain holding in which they alleged 
that they and the defendant were e»-tenants. 
In the first paragraph of their plaint they ` 
allege that the parties were occupancy 
tenants in eqaal shares of holding No. 117 
comprising 44 bigkas 19 bzswas of land in a 
certain village, Then the plaintiffs went on 
to say thatthe defendant is the zemindar 
of the land aforesaid. The suit was con- 
tested by the defendant on various 
grounds. The first Court held that thersnit 


should be dismissed on the’ grounds that it 


was not cognizable by a Civil Court, that it 
was barred by limitation, thata certain 
document calleda twelve years’ statement 
is not shown to refer to the land in suit, 
and that a compromise filed by the plaintiffs 
is nob also shown to refer io the land in suit. 
On appeal the lower Appellate Court took a 
different view from the Court of first instance 
on all these points and decreed the suit. 
The defendant comes here in second appeal. 
The case does not appear to me to have been 
very satisfactorily tried by the Courts below. 
The Courts below have not attempted to 
ascertain tbheexact status of the parties in 
relation to the land iu suit. .Itis not clear 
how the defendant could be a co-tenant with 
the plaintiffs while at the same time he is 
z£em?ndar. Possibly on further inquiry the 
matter might receive elucidation. The 
lower Appellate Court while holding that 
the twelve years’ statement andthe com- 
promise do refer to the land now in sait, 
gives no reason for its finding and does not 
explain why it differs from the Court of first 
instance. In view of the very definite 
finding, the lower Appellate Court should, 
before holding that these documenta had 
reference to the land in suit, have given, 
distinct reasons for that finding. In second 
appeal I do not wish to go into evidence and 
it appears to me that the proper course would 
be tosend issues to the Court below which 
would have the effect of clearing up the 
points which areat present somewhat in 
doubt. L refer the following issues to the 
Court below for determination.— 

(1) Whether the statement called the 
twelve years! statement has reference to the 
land now in suit? Jfso, what does that 
statement prove? 


Similarly with regard to the compromise 
of the 28th June 1910—Does the compromise 
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refer to the land in suit, and if so, what is 
its effect? 

I also require & findiog as to the exact 
status of the parties in regard to the land 
now in suit. Such farther evidenceas may 
be necessary for determination of the issues 
remitted may be taken. .On receipt of the 
findings ten days will be allowed for objec- 
tions, 

JUDGMENT. 

Banzssi, J.—In this case issues were 
referred to the Court below by Mr. Justice 
Griffin for the elucidation of the facts of the 


ease which had not been clearly found. by 


either of the Courts below. Those facts were 
also incorrectly stated in the plaint by the 
plaintiffs. The facts asnow ascertained are 
these: The holding in dispute which is 44 
bighas 19 biswasin area crigically formed 
the sr of two persons, Meghraj and Hira 
Singh. On the 28th of September 1880, 
the interests of Meghraj were sold by 
auction and were purchased by the defendant, 
Bbola Nath. On the 20th of November 
1880, Hira Singh’s interests were similarly 
sold, and Balwant, the predecesaor-in.title 
of the plaintiffs, purchased them, In the 
twelve years’ statement prepared in 1303 
Wasili and 1304 Fosili, this land was entered 
as the sir of Bhola Nath and Balwant, and 
ib continued to be so entered till the 8th of 
June 1896, on which date Balwant’s interests 
inthe zemindart 
defendant, Bhola Nath. Thnsa half share 
of the land in question became the sir of 
Bhola Nath, andthe other halfthe ex-pro- 
prietary holding of Balwant. The plaintiff's 
case is that Balwant and Bhola Nath jointly 
cultivated the land, each taking a half share 
of the profits, and that the plaintiffsare, there- 
fore, entitled to their half-share of the usufruct 
of tha land for the years 1315, 1316 and 1317 
Fasli, They brought the suit out of which 
this appeal has arisen for recovery of their 
share of the usufruet which they stated to 
be Rs, 168-11-9. In the plaint the plaintiffs 
wrongly stated that the land was the 
occupancy holding of themselves and Bhola 
Nath. As a matter of fact, as 1 have pointed 
out above, it was originally the sèr of Bhola 
Nath and Balwant, and subsequently after 
the sale of Balwant’s interests to Bhola Nath, 
half of it was the str of Bhola Nath and the 
other half, the ex-proprietary holding of 
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Balwant. The Court of first iastaneo 
dismissed the suit holding that it 
was not cognizable by the Civil Court. This 
view of the learned Munsif was claarly 
erroneous. Thesuit was nat by one co sharer 
against another: for his share of the profits 
of the zemindar?, nor was ita suit by a 
tenant who had been wrongfully dispossessed 
for compensation for such wrongful disposses- 
sion. It was really a suit for the profits of 
immoveable property which had been wrongly 
withheld from the plaintiffs. The lower 
Appellate Court came bo the finding that the 
plaintiffs and Bhola Nath were co tenants of 
theland insuit. For the reasons I have already 
s'ated,that finding was also erroneousinasmuoh 
as Bhola Nath is the zeeind rand rot the tben- 
antof any portion of the land. He holds half 
of it as his sir, The lower Appellate Court, 
however, made a decree in the plaintiffs’ 
favour for a portion of their claim. When the 
ease was sent down to the Court below under 
the order of Mr. Justice Griffin, the lower 
Appellate Courts came to the finding that 
the plaintiffs or their predecessor, Balwant, 
did not actually cultivate the land for a large 
number of years and apparertly fora period 
exceeding twelve years. On this ground it is 
contended on behalf of the appellant that the 
plaintiffs not being in possession, their claim 
ought to have been dismissed. [n my opinion 
this contention is without forse and for this 
reason Balwant was eutitled to the possession 


- of half of the land as his ex-proprietary hold- 


ing and, therefore, he had a right to half of 
the profits arising from the land after deduc. 
tion of the rent which Bhola Nath was to got 
from him for his ex-proprietary holding. No 
doubt, Balwant and after him the plaintiffs 
have not cultivated the land. But by reason 
of their not doing so their right has nob be- 
come extinct inasmuch as we find that on the 
23th of June 1902 (not 191C as is stated in 
the judgment of the Court below) the parties 
to the present snit in a litigation then pend- 
ing in a Revenue Court entered into a com- 
promise by which it was agreed that the 
present plaintiffs should continue-in posses- 
sion a8 before aud pay to Bhola Nath a rent 
of Rs. 55 per annum. It has been found that 
this compromise relates to the land now in 
suit as did the litigation in which the eom. 
promise was filed. This compromise was ar 
admission by fhe defendant, Bhola Nath, of 
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the right of the plaintiffs in respect of the 
holding, and, therefore, the title of the plaint- 
iff had not become extinct in the years to 
which the present suit relates. The fact of 
their not actually cultivating the land 
during those years does not deprive them 
of their right to the profits to those years 
which were wrongly withheld from them 
by the defendant. The Court below has 
some to a finding as to the amount 
of the profits and has made a decree 
for that amount. That is a finding 
of fact which must be accepted in this 
appeal. The result, therefore, is that this 
appeal fails. It is accordingly dismissed 
with costs. 


Appeal dismissed. 





LOWER BURMA CHI#£F COURT. 
Civic Revision No. 2 or 1913. 
January 28, 1914. 

Present; —Mr. Justice Twomey. 
HAJI SADULLA—- APPLICANT 
versus 
JAWAHIR KARIM BUN -— PGAINTIEF 


— RESPONDENT. 

Fraud—Misrepresontation—DBroker —Identifytug wit. 
mess-—Liabiity of broker and identifier for false repre- 
sentation. : 

The purchaser of a house sued to recover its price 
fvom the broker who had arranged the salo and the 
attesting witness who had also identified the vendor be- 
fore the registration officer on the ground of falserepre- 
sentation by the broker and false identification by the 
witness. The lower Court decreed the claim against 
both defendants but its finding against the identifier 
was only this that, though he pointed out the false 
man as the real owner, he did not know that the re- 
presentation was false: 

Held, that the fiuding is defective and that for the 
plaintiff to succeed as against the identifier it was 
necessary to prove that he represented the false man 
io be the owner of the property sold and that he 
made this representation knowing it to be false or 
made it without belief in its truth or recklessly 
without caring whether it was true or false and also 
that the plaintiff was intended to act and did in 
fact act in reliance on the said representation. | 

Peek v. Derry, 37 Ch. D. 541; 57 L. J. Ch. 347: 59 L., 
T. 78; 36 W. R. 899, relied on. 

Mr. Vertannes, for the Applicant. 

Mr. Israel Khan, for the Respondent. 

JUDGMENT.—The — plaintiff-respondent 
Jawahir Karim Bux on the 15th May 1911 
bought & house for Hs. 700 through a 
broker Mahomed Ismail from a man repre- 


senting himself to be the owner, Girdhari 
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Ranchod Talai. The conveyance was 
attested by the  plaintiff-respondent’s 


friend Haji Sadoola and according to the 
endorsements made at the Registration Office 
it was Haji Sadoola who identified the vendor. 
When the plaintiff-respondent went to take 
possession he found that he had been cheated. 
The person who posed as vendor and took the 
Ra, 700 was not the owner Girdhari at all. 
The plaintiff-respondené tried to find the false 
Girdhari without success. He then prosecuted 
the broker Mahomed Ismail for cheating him 
by representing that the person to whom the 
plaintiff-respondent paid the money and who 
then disappeared, was Girdhari, the owner of 


‘the house. Haji Sadoola was the plaintiff- 
respondents chief witness in the cri. 
minal case and the case ended in the 


conviction of Mahomed Ismail, the fraudulent 
broker, who was sentenced to suffer three 
months’ rigorous imprisonment and a fine on 
llth March 1912. On 25th May 1912 the 
plaintiff- respondent filed the presentsuit in the 
Small Cause Court against both Mahomed 
Ismail and Haji Sadoola claiming that the 
broker Mahomed Ismail and the “identifier” 
Haji Sadoola jointly had indaeed him to pay 
his money Rs. 700 to the false Girdhari 
representing him to be the real Girdhari 
who was owner of the house. The plaintiff- 
respondent asked for a decree against both 
Mahomed Ismailand Haji Sadoola for the 


“amount of the purchase.money paid to the 


false Girdhari together with the costs of the 
conveyance. The learned Judge has granted 
a decree as prayed against both defendants. 
There can be no doubtas to the liability of the 
broker Mabomed Ismail. But the 2nd de- 
fecdant Haji Sadoola applies for revision, 
mainly on the ground that he is not proved 
to have made any representation with intent 
to deceive the plaintiff-respondent. 

The plaintiff-respondent relied upon the 
record of the Criminal Trial (No. 441 of 
1911, lst Additional Magistrate, Rangoon) 
as ‘the chief material to prove his ease in 
Court” (wide affidavit of llth September 
1912) and it was called for and presumably 
put in evidence. 

The criminal record does not support the 
plaintiff-respondent’s case as against Haji 
Sadoola. If the  plaintiff-respondent con- 
sidered that Haji Sadoola had conspired with 
Mahomed Ismail to cheat him one would 
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expect that Sadoola 
definitely 
criminal case. When first X examined 
Jawahir did say “the accused (Mahomed 
Tsmail) and Haji Sadoola cheated me by 
inducing me to believe that the man brought 
by them was the owner of the honse." But 
the evidenes shows that ib was Mahomed 
‘Ismail alone who brought the false Girdhari 
to the Registration Office, "There is no evi- 
dence whatever to show that Haji Sadoola 
knew either the false or the real Girdhari, 
and nothing to show that Jawahir had any 
reason to think that Haji Sadoola did know 
the real or the false Girdhari. In the criminal 
case Jawahir stated definitely iù cross-ex- 
amination “Haji Sadoola did not tell me he 
knew Girdhari. I swear by the Koran in my 
hand that Sadoola did not tell me that that 
man (2.6, the false Girdhari) was Girdhari.” 
Jawahir further said: “Haji Sadoola identified 
Girdharit in the Registration Office because 
the accused (Mahomed Ismail) asked him to 
do so. Haji Sadoola was my advisor in the 
transaction.” Finally he said: “I have no 
suspicion on Haji Sadoola.” The Magistrate's 
judgment exculpates Haji Sadoola, The 
following passage shows the Magistrate’s view: 
“Tt is an admitted fact that Haji Sadoola had 
identified the vendor as Girdhari in the 
Registration Office but it appears to me that 
he had done so because the accused 
(Mahomed Ismail had made both the 
complainant and Sadoola believe that man 
was the vendor (Z.&, that the man was the 
real owner)." 

As to what really happened at the Regis- 
tration Office the evidence is clear. The 
false Girdhari went in but the fraudulent 
broker Mahomed Ismail made an excuse for 
staying outside and asked that the pur- 
chaser’s friend Haji Sadoola should act as 
identifier before the Registration Officer. 
Sadoola agreed and thus his name appears as 
identifier in the endorsement. 

In the crimiual case in order to get 
Mahomed Ismail punished; it suited Jawahir 
to say that he had no suspicion against Haji 
Sadoola, and that the latter acted as identifier 
in the Registration Office only because 
Mahomed Ismail asked him todo so. But 
two months after Mahomed Ismail was 
convicted, Jawahir came to the Civil Court 
with his story that he was actually induced 


would have been 
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to pay the Rs. 700 because Haji Sadoola as 
well as Mahomed Ismail vouched for the 
identity of the vendor Girdhari. 

For the plaintiff to succeed as against 
Sadoola if was necessary to prove that 
Sadoola represented the false Girdhari to be 
the owner of the property sold and that he 
made this. representation knowing it to be 
false or made it without belief in its truth or 
recklessly without caring whether it was true 
or false [Peek v. Derry(1)]. It was also 
necessary to show that the plaintiff was 
intended to act and did in fact act in reliance 
on the suid representation. 

The learned Judge on the evidence of the 
Registration clerk and in view of the endorse- 
ment showig Sadoola to be the identifier, found 
it proved beyond doubt that Sadoola did point 
out the false Girdhari as the owner. As to 
Sadoola’s knowledge and intention the Judge’s 
finding is thatas Sadoola denied having identi- 
fied the false Girdhari as the owner he can- 
not be held to have had an honest belief in the 
truth of the representation that the false 
Girdhari was the owner. But the Judge 
acquits him of actual knowledge that the 
representation was false. 

It will be seen that the findings of the 
lower Court are defective as there is no 


' decision as to whether the plaintiff relied on . 


Sadoola’s alleged representation as to the 
vendor's identity. It was all the more 
necessary to come to a finding on this point 
since the Magistrate who convicted Mahomed 
Ismail decided that Mahomed Ismail deceived 
Sadoola as well as Jawahir., 


As regards the “identification” at the 
Registration Office all that Mr. Gregory, 
the clerk, could say was that he always 
asked the identifier whether he knew the 
contracting parties and was sure he did so 
in this case. This is, in my opinion, a very 
slender basis for the conclusion drawn by the 
Judge. So far asthe evidence shows, Sadoola 
like the plaintiff-respondent had met the false 
Girdhari for the first time that dayand neither 
of them knew the real Girdhari. Sadoola 
did not go to the Registration Office to act as 
identifier. He went to the plaintiff-respond- 
ent’s friend andit was apparently expected 
by the plaintiff-respondent that the broker 


(1) 87 Ch. D. 541; 67 L. J. Oh. 347; 59 L. T. 78; 
36 W. R. 899. 
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Mahomed Ismail who knew the other con- 
tracting party would act as identifier. But at 
the last moment Mahcmed Ismail backed out 
and asked Sadoola to act as identifier. It was 
foolish of Sadoola to accede to this proposal 
butas he and the plaintiffi-respondent both 
trusted the broker they saw no objection to 1t 
at the time. In the circumstances I think it 
is plain that Sadoola in identifying the false 
Girdhari before the Registrar was relying 
(as the plaintiff. respondent himself was vely- 
ing) on the word of the broker that the false 
Girdhari was the right man. If the plaintiff- 
respondent was content with the broker's 
word on this point Sadoola too might 
well be content with it. In the Small 
Cause Court, Sadoola said: “Mr. Gregory 
asked me if 1 knew the partiesand I said I 
did not know the seller." This statement is 
probably untrue and it sbows to what ex- 
tremes a man will go in defending a suit. It 
would have been sufficient for Sadoola to 
say: ‘J identified the false Girdhari as the 
vendor because Mahomed Ismail the broker 
assured both Jawahir and me that this was 
the vendor and we both believed him, and 
Jawahir knew I had no knowledge as to, the 
man's identity apart from Mahomed [smail’s 
assurauce that he was. Girdhari the owner.” 
. This, I think, is the true construction of 
what took place. J can see no reason what- 
ever to hold that Jawahir relied on 
Sadoola’s identification at all. For as 
already stated there is nothing to skow that 
Sadoola knew the false from the real Girdhari 
and nothing to show that the plaintiff-re- 
spondent had reason to believe that Sadoola 
had this knowledge. It, is not even suggested 
that  Sadoola conspired with Mahomed 
Ismail to cheat the plaintiff-respondent or 
that Sadoola gained any benefit whatever from 
the transaction. “Ib must be held that the 
plaintiff-respondent acted on the representa- 
tion of the lst defendant Mahomed Ismail 
only. The decree so far as Sadoola is cən- 
cerned ig set aside and the plaintiff- 
respondent will pay Sadoola's costs in both 
Courts. 
. Decree set aside. 
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ALLAHABAD HIGH COURT. 
SEcoND Civiu Appzat No. 1446 or 1912. 
December 13, 1913. 

Present: —Mr. Justica Piggott. 
BINDRABAN —PLAINTIFF —ÁPPZLLANT 
VETSUS 7 
MOTI AND oTHERS — DEFENDANTS — 


. RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), ss. 102, 103 
—Qivil Procedure Code (Act V of 1908), s. 11—Dís- 
missal of suit in default —Swbsequent suit on difer- 
ent cause of action, whether res judicata, 

In a previous suit between the parties for arrears 
of rent, the defendant pleaded that he held the 
land as his sir and not as tenant of the plaintiff. 
That suit was dismissed in default. The plaintiff 
instituted a second suit to recover the arrears of. 
rent alleged to have fallen dife during the year 
subsequent to those the rent of which he had sued 
for in the previous Brit: 

Held, that the dismissal of the previous suit for 
default could not be regarded as involving a finding in 
favour of the defendant on the question of facts 
raised by him in his written statement, and did 
nob operate as res judicata. 

Chand Koer v. Partap Singh, 16 C. 98; 15 I. A. 156, 
followed. 

Held, further, that the plaintiff was nob prevented 
from maintaining the second suit which was in 
respect of arrears of rent due for a period subsequent 
to the former suit and based ona different cause of 
action. 


Second appeal from the decision of the Dis- 
trict Judge of Aligarh, dated 12th July 1912. 

Mr. Guizar? Lal, for the Appellant. 

The Hon’ble Dr. Te; Bahadur Sapru, for 
the Respondents. 

PRELIMINARY JUDGMENT. 

Piagott, J.—In this case two plaintiffs 
sued two defendants for arrears of rent in res- 
pect of certain land. Ibis an admitted fact 
that the plaintiffs and defendants are all of 
them co-sharers in the mahal or pati 
to which this land appertains. Whether | 
there are or are not other co sharers 
as well is nob. equally clear bat there 
is no distinct reference to the existence of any 
other co sharer in the pleadings. | The 
defendants replied that they did not hold the 
land in suit as tenants of the plaintiffs, but 
that the land was their own sir. The Court 
of first instance found against the defendants 
ou this point and decreed the claim as 
brought. The learned District Judge has 
reversed that nding on appeal; but the ques- 
tion is whether his decision on this point is 
not based on an error of law. The judgment ` 
of the lower Appellate Court begins by discuss-- 
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ing the evidence on the record at some length. 
It appears that the land in snit was at one 
time the tenant holding of Thauua the father 
of the defendant, Moti, Against this Thauna 
the plaintiff, Bindraban, took proesedings in 


ejeetment under the provisions of the 
N.W. P. Rent Act of 1881. Although 
Thauna contested the notice of eject- 


ment thus served on him, the question 
was decided against him and he was ordered 
to be ejected. Bindraban then seems to have 
granted a lease of this land to certain other 
persons not concerned in the present litiga- 
tion, But it is clear that these lessees either 
never obtained possession under their lease, 
or abandoned such possession as soon as their 
right to it was contested by the descendants 
of Thauna. In view of the finding that 
Tbauna was all alonga cosharerin the 
mahalalong with Bindraban, it wonld seem 
that, whatever right Bindraban might have 
had to eject Thauna from his possession as 
tenant, if would not follow that Bindraban 
alone without the concurrence of Thanna or 
of other co-sharers in the mahal, was entitled 
to grant & fresh lease of the land. In any 
case 15 appears that the land in suit somehow 
or other passed into the asparate cultivation 
. of the two defendants, Bulwant and Moti, the 
latter of whom is a son of Thauna. The real 
question in issue is whether these defendanta 
obtained this land and have continued to hold 
it, under a contract of lease from the other 
o»-gharers of the mahal, or whether they took 
possession of it as khud kasht laud in their 
capacitys-of co sharers of the mahal. The 
record shows that as long ago as 1904, the 
plaintiffs were again taking proceedings 
to eject the defandants from this land. These 
proczelings ended in a compromise which left 


the defendants in possession, but sabject ' 


apparently to some sort of an agreement on 
ihe part of the latter to pay rent for the 
same. After this the present plaintiff 
sued the present defendants for 
arrears of rent in respect of this land. 
That suit came up for hearing on the 24th of 
April 1908 and, therefore, its trial was 


. subject tothe procedure laid down puder 


the former Code of Civil Procedure 
(Act XIV of 1882). When the suit came 
up for hearing one of the two defendants 
was present, but no plaintiff appeared. The 
defendant who did appear denied the 
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plaintiffs claim to recover rent and set up 
the same plea which has been raised in the 
present suit, namely,- that the land in suit 
was the sr holding of himself and his 
co-defendant. The Court could not, however. 
under the circumstances proceed to try and 
determine this issue. Under the provisions 
of sec'ion 102 of Act XIV of 1882 it was 
bound to dismiss the suit, aud the order 
which ib proceeded to pass to that effect can 
only be regarded as having been passed 
under section 102 aforesaid. The result of 
this was to preclude the plaintiffs from 
bringing & fresh saitin respect of the same 
cause of action, that is to say, for the recovery 
of the arrears of rent claimed in that suit. 
I cannot, however, agree with the learned 
District Judge that the dismissal of this 
Buit can be regarded as involving a finding 
in favour of the defendants on the question 
of fact raised by their written statement or 
can operate as res judicata under section Il 
of the present Code of Civil Procedare. 
The Privy Council ruling in Chand Kour v. 
Partab Singh (1) seems quite clear on this 
point, and, as I have already remarked, the 
Court cannot be said to have determined 
any issue in favour of the defendants when 
all it could do by law was to take note that 
the plaintiffs did not appear, that the 
defendant who was present did not admit 
any part of the plaintiffs’ claim, and 
thereupon pass an order dismissing the suit. 
1 am eqoally clear that the provisions of 
section 103 of the Code of Civil Procedure 
of 1882 would not operate so as to prevent 
the plaintiffs from maintaining the present 
guit, whichisin respect of arrears of rent 
alleged to have accrued due subsequently 
to those claimed in the former suit, and is 
not, therefore, based on the same cause of 
action. If the learned District Judge had 
said that he regarded the failure of the plaint- 
iffs to prosecute the former suit as an 
important pieceof evidence against them, 
and that upon a review of the evidence as a 
whole (including this circumstance), he 
came tothe conclusion that the defendants 
were not holding this land as tenants of the 


plaintiffs, there would probably have been 
no second appeal at all.’ The District 
Judge has, however, treated this decision of 


(1) 16 C. 98; 15 I. A. 156. 
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the 24th of April 1908 as "conclusive" and 
as binding against the plaintiffs.” I can only 
take him tomean that he was of opinion 
that this decision of the 24th April 1903 
was & determination ou the merits of a point 
in issue between the parties and, therefore, 
operated as res judicata againat the plaintiffs. 
Being unable to concur in this . view I can- 
not accept the decision of the lower Appellate 
Court as it stands. Although I have 
considered the question whether i$ might 
not be.advisable for me to record a finding of 
fact on the evidence as it stands, I am not 
dispused on the whole to adopt that course, 
but prefer to remit an issue for 
determination by the lower Appellate Court. 
The point for determination is whether the 
defendants are holding the land in suit as 
tenants of the plaintiffs, or whether they 
took 16 into their cultivation, and have 
continued to hold it aince in their capacity of 
co-sharers in the mahal. I remit this issue 
to the lower Appellate Court for determina- 
tion within three months. In the event 
of either pariy desiring to tender fresh 
evidence on this issue the lower 
Appellate Court is at liberty either to receive 
this evidence itself or to remand the case to 
the Court of first instance to record this 
evidence; but it should record its own 
finding. On receipt of the finding ten days 
will be allowed for objections. 
JUDGMENT.—In this second appeal an 
issue was remitted by me under my order 
dated July 12th, 1913, in which the facts 
of the ease are diseussed at considerable 
length. A finding has now been returned 
on tbe issue thus remitted which is in 
favour of the defendant-respondent, Moti, 
and is conclusive of the appeal before me 
unless ib can be disturbed or reversed upon 
some ground capable of being pressed in 
second appeal. The plaintiff-appellant has 
filed a petition of objection under Order 
XLI, rule 26, of the Code of Civil Procedure, 
and I have heard arguments in support 
of the same. I think the lower Appellate 
Court was within its diseretion in ad- 
mitting a piece of documentary evidence, 
namely, a copy of the Settlement jamabandz 
of the year 1973, on the last date fixed 
for hearing before the said Court. The 
finding recorded has been arrived at upon 
a review of the evidence as a whole and 
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ihe only objection which can fairly be 
taken tə it is that the learned District 
Judge has perhaps expressed himself loosely 
when he says that the compromises discussed 
in his order are no evidence against 
the defendant in the present case. Read- 
ing his order as a whole his meaning 
seems to me to be sufficiently clear, namely 
that by reason of the minority of the 
present defendants, these compromises are 
not binding upon them, and, therefore, 
caunot be regarded as decisive of the 
question raised by the issue under con- 
sideration. 

It is contended that the fact of such 
compromises having been entered into should 
have been considered as evidence for 
what it may be worth. But I think ib 
suffieienb to say that, even admitting this 
argument to be deserving of some con- 
sideration, the evidential value of thesa 
compromises under the circumstances of the 
case seems to me practically negligible. 
I accept the finding returned by the lower 
Appellate Court aud accordingly dismiss 
the appeal with costs, including fees on 
the higher seale. 

Appeal dismissed. 


CALOUTTA HIGH COURT. 
ReauULAR Civiu Aepeats Nos. 178 AND 172 
‘or 1910. 

February 5, 1914. 

Present: —Justice Sir Harry Stephen, KT., 

_ aud Mr. Justice Mallick. 

Mahar) Kumar SRI NEWAS PRASAD 

^. SINGH-—PLAINTIFF— APPELLANT 
VETEUS 
RAM RAJ THWART AND ANOTHER -—- 
DEFENDANTS— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 52 (1) (b), 
180 —Kabulyat— Provision in kabulyat that no custom 
should be allowed. as ground for non-payment of full 
yent—Suit for rent—Plea of custom that rent should 
be reduced when lands were damaged by river, whether 
can be allowed —Diara lands not held for 12 continuous 
years — Section 52 (1) (b) not applicable. 

A kabulyat provided that neither celestial or terreg- 
trial disturbances nor any village practice or usage, 
not specified in the kabulyat, should be allowed as 
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a ground for non-payment of the full rent reserved. 
No eustom or usage of the village to this effect was 
go specified: 

Held, that a plea by the defendant in a suit 
for rent upon the kabulyat, that there was a ocus- 
tom in the village, that when lands were damaged 
by the river, reduction shonld.be made in the 
rent, should not be allowed to be taken, for, in 
the first place ib was contrary to the specific pro- 
vision in the kabulyat and in the second place opposed 
to proviso (8) of section 92 of the Evidence Act: 

Heid, also, that the provisions of section 52 of the 
Act did not apply, as the lands held by the defend- 
ant were diura lands over which he had not acquired 
the right of occupancy arising after au occupation 
of 12 years. 

Jahandar Baksh Mallick v. Ram Lai Hazra, 5 Iud. Cas. 
565; 110. L. J. 364; 37 C. 449; 14 C. W. N. 470, 
referred to. 


Appeal from the decrees of the First Sub. 
Judge of Arrab, dated December 1, 1909. 

FACTS.—Thesa two rent suits are based 
on two registered kabuliats. The first kabu- 
liai was execated for 200 bighas of land at a 
rental of Rs. 1,443-12. The second kabuliat 
was executed for 229 bighis odd land at a 
rental of Rs. 1,689 46. The amount claimed 
is Rs. 7,218-12-0 in one suit, and Rs. 8,446.6.6 
in the other. 

The defendants plead reduction of rent on 
account of diluvion. 

The Court below found that about 110 
bighus 10 cotlahs have been diluviated out of 
the holding in the first suit, and 92 bighas 6 
cottahs out of the holding in the second suit. 
The Court held that the defendants are en- 
titled to a proportionate reduction of rent on 
account of the lands which have been diluviat- 
ed. The plaintiff appealed. 


Babu Provash Chandra Mitter with him 
Babu Sushil Madhab Malik, for the Appellant, 
contended that with respect to dzara land, 
section 180 of the Bengal Tenancy Act pro- 
vides that the tenant until he acquires a right 
of occupaucy is liable to pay the rent agreed 
between the parties and not entitled to any 
reduction even if the land is washed away, 
He cited Jahandar Baksh Mallick v. Ram Lal 
Hazra (1). 

Babu Tarakeswir Pal Chowdhury, for the 
Respondents, contended that section 178 clause 
(f) of the Bengal, Tenancy Act lays down 
that nothing in any contract between a land- 
lord anda tenant takes away the right of a 
rayat to apply for redaction of rent under 


(1) 5 Ind. Oas. 565; 11 C. L, J. 3064, 37 O. 449; 14. 
C. W. N. 470, 
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section 52; therefore, although in the present 
case the kabulzat provides that no reduction 
in the rent shall be made on account of any 
celestial or terrestrial disturbance, the tenant 
is entitled £9 a reduction under section 52. 
Section 180 does not override the provisions 
of section 52 and 178 clause (f). Hoe also 
contended that on general principles of law, 
the tenant would be entitled to a reduction of 
rent if he looses a portion of his holding by 
an act of God. If'the tenant lost the whole 
of the holding, that is, if the whole holding 
had been washed away by the river, 
it would be inequitable to hold that the ten- 
ant is still liable to pay the rent. 


Babu Sushil Madho Mallik in reply said 
that sections 52 and 178 clause (f) do not 


-apply to dara land, for if they applied, then 


their provisions would be inconsistent with 
the provisions of section 180. 


JUDGMENT.—These appeals arise ont 
of two decrees in two suits which were 
tried togéther. The plaintiff sued on two 
kabuliats, one executed on the 10th Novem. 
ber 1903 andthe other on the 8th March 
1905. They were couched in similar 
terms. 


The defence set up' by the defendants is 
that a great portion of the land which they 
took under the kabulinis has either been 
washed away by the river or rendered unfit 
for cultivation by reason of the accumulation 
of sand and other matters upon it. 
Looking into the case from the point of view 
of facts it is necessary for the defendants 
to prove that the land became unculturable 
during the whole or part of the period 
in respect of which the plaintiff is suing 
for his rent, This the defendants have, iu 
our opinion, failed to do. Their case, as made 
out in the written statements as amended 
by their subsequent petition, and by their 
evidence, is that the damage was done to the 
land referred to in the kabulzais in 1311 Fas 
which is equivalent to 1904, that is to 
say, at all events after they had executed the 
first ‘abuliat and before they had executed 
the second. If the land had been so damaged 
it is impossible to suppose that they 
would have executed the second kabuliat 
after thedamage was done, We, therefore, 
cannot place any reliance on the evidence 
given by the defendant or that of their 
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witnesses ag to the date of the damage 
caused. They have, therefore, failed to 
prove that the damage was caused during 
the period in suit. The land was investi- 
gated by an officer of the Court below 
after the actions had been brought, 
at ‘a reasonably early opportunity, and 
there is no doubt that in a holding of 200 
bighas there were then found only 8 bighes 
eulturable, and in another holding of 299 
bighas there were only 28  bighas found 
culturable. The damage, therefore, must have 
been caused before then, but the defendants 
have failed to prove as they should have 
proved, in order to establish their 
case, when the damage did actually occur. 
The dereng ambi case, therefore, must fail in 
point of. fact. Nor would their ease be any 
the better if the confention advanced as to 
ihe date of the damage to the Jand in question 
were allowed to prevail. The two kabuliats 
- which are in the same form contain 
clauses which we read as providing that 
neither celestial or terrestrial disturbances 
nor any village practice or usage not 
specified in the kabulzet shall be allowed 
asa ground for non-payment of ihe full 
rent reserved. No custom or usage of the 
village is so specified. Inthe first place the 
defendants set up before the lower Court 
a plea that there was a custom in the village 
that wken lands were damaged by the river, 
reduction should be madeinthe rent; and 
this contention was allowed by the Court 
below. In this, we think the lower Court 
was wrong; for, in the first place, sucha 
claim is met by the aspeoific provision in 
the kabuliot which we have just quoted. 
In the second place it is met by the fifth 
proviso to section 92 of the Evidence Ast, 
The defendants, therefore,can make no case 
on the point of custom in the village. 


In the next place the defendants rely on 
the provisions of section 52 clause (1) sub- 
clause (b) of the Bengal Tenancy Act and 
say that they are entitled to a reduction 
of rent on it being proved that there is a 
deficiency in the holding which they took 
under the Aahuliols, The answer, however, 
to this contention is to be found in section 
180 of the Bengal Tenancy Act wherein it 
is provided, that notwithstanding anything 
inthis Act, a ratyot who holds diara lands 
(and these lands are admitted tobe dara 


lands) does not acquire any right of oceu- 
pancy till-he has occupied them for 12 con- 
tinuous years, and that until he acquires 
such right he is liable to pay such rent for 
his holding as may be agreed upon between 
him and his landlord. In this section the 
words his holding” must be taken to mean 
the holding as he received from his landlord, 
and consequently the provisions vf section 52 
of the Bengal Tenancy Act to which we have 
referred, do not apply. After a careful 
consideration we are of opinion that this 18 
the effect of the words of the section as they 
stand. There is not direst authority on the 
point, but the view which we have expressed 
is consistent with the application of the 
section which was given effet to in a decision 
in the case of Juhandar Baksh Mallik v. 
Ram Lal Hazra (1). 

The result is, that these appeals must be 
allowed and the landlord is entitled to his 
full rent for the two holdings for the period 
in suits, that is to say, for the un amount 
planed 1 in the plaint, 

The appellant is entitled tọ his costs in 
this Court and also in the Court below. 


Appeals allowed, 


PUNJAB OHIEF COURT. 
SECOND CIVIL APPEAL No. 183i or 1912. 
January 28, 1914. 

Present: — Mr. Justice Rattigan and 
Mr. Justice Beadon. 
SANGHAM LAL AND OTHERS —PLAINTIFF3 
— APPELLANTS 
vETSUS 


Tug MUNICIPAL COMMITTEE or DELHI 


—DirENDANT— RESPONDENT, 

Makbuza tenure in Delhi District, nature of —Public 
purpose, use of land for an octroi post. . 

The makbuza tenure by which the State or & public 
body, such as the District Board, may, with the 
consent of the owner take possession of land free of 
cost for public purposes, though not definitely re- 
cognised by the Civil Courts, exists as a custom 
beyond doubt in the Delhi District, one of its 
cardinal principles being that the State or public body 
must return the land, if it is no longer utilizéd for a 
public purpose. 

The use of the land held by a Municipality on 8 
makbuza tenure for building an octori post is clearly 
à public purpose. 
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Second .appeal from the decree of the 
Divisional Judge. Delhi Division," dated the 
Sth May 1912, affiemiag thab of the Sabor- 


dinate Judge, 2nd Class, Delhi, dated the 9th - 


February 1912, dismissing plaintiffs’ claim, 
.The Hon'ble Messrs. Muhammad Shafi, 


K.B., ard Shadi Lal, R.B., for the Appellants. | 


Mr. Pestonjz the Re- 


8pondent, 

JUDGMENT.—The Grand Trunk Road 
is admittedly a Governmsnt.road. In 1903 
the Government handed over a portion of 
this road to the Municipal Committee of 
Delhi for management and provided a money 
grant to cover the annual expense of main- 
tenance of this portion. Besides that part 
of the road which is actually used for traffic, 
the road includes a strip of. land on each 
side from which material can be dug ont for 
repairs to the road. The Municipal Com- 
mittee, with the consent of Government, has 
erected an octroi post at the edge, and within 
the limits-of the portion of the road which 
has been handed over to then, and the site of 
this octroi ‘post is the sabject of the plaint- 
iffs-appellants’ present claim against the 
Municipal Committee. 


The site in dispute is in that part of the 
road which passes throagh the plaintiffs’ 
village aud in the Settlement and Revenue 
Records the plaintiffs are recorded as owners 
with the Municipal Committee ia possession. 
In fact, in so far as the road is within the 
limits of the plaintiffs’ village, they are the 
owners of the sub-soil. 


We have been referred to general prin- 
ciples of law relating to highways in support 
of the contention that on diversion of the 
land to any purpose other than the highway 
the plaintiffs are entitled to resume it. These 
general principles, however, do not, apply to 
the present case because we find, agreeing 
with the lower Courts that the land is held 
in a special manner on what is locally known 
as the “mal buza” tenure. The Deputy Com- 
missioner as a witness in the case has 


Dadabhn, | for 


explained the nature of this special tenure- 


and this evidence has vot been rebutted. On 
the contrary this evidence is corroborated by 
the final report of the third Regular Settle- 
ment of the Delhi District in which at page 
13 a reference is made to this special tenure 
as follows:— 


- 


et 

Another curious tenure is known as the 
makbuza tenure by which the State ora 
public body, such as the District Board, may, 
with the consent of the owners take posses- 
sion of land free of cost for public purposes. 
The tenure originated when waste land at all 
events had no great value and when zemin- 
dars did not mind land being. utilised iu this 
way, more especially for roads and canals. 
Now-a-days the zemindars receive payment 
for land so utilised because it is usually 
acquired outright, bat in the case of land 
utilised as a bund or other land improvement, 
which will be of advantage to the owners and 
villagers concerned, the people willingly give 
up land on this tenure. [t isa cardinal 
principle of this tenure that the State or 
publie body musk retura the land if itis no 
longer utilised for a public purpose, a con- 
dition of the agreement which has been 
frequently falülled. The tenure has not been 
definitely recognised in a Civil Court, still 
the custom exists beyond doubt, so in any 
claim for restoration of land the issue should 
be one of fact, 7. ¢., whether the land is still 
required fora public purpose or not". 

We find, therefore, that as long as theland 
is used for any public purpose, the plaintiffs 
eaunob resume ib, It is necessary that an 
octroi post should be established on the road, 
and the use of this land for such a post is 
clearly a public purpose. Consequently, the 
plaintiffs’ suit has, in our opinion, been rightly 
dismissed. i 

We note that Counsel wished to urge that 
the plea relating to the makbuza tenure was 
taken at & late stage and was inconsistent 
with other pleas. We were, however, unable 
to hear him on this point as it had not been 
taken in the grounds of appeal to the 
lower Appellate Court. , The appeal fails 
and is dismissed with costs. 


Appeal dismisse li 
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MADRAS HIGH. COURT. 
Second Civi, ÀÁpPEAL, No. 1355 or 1909. 
January 27, 1914, 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 
ANNAMALAI VELAN AND ANOTHER— 
PLAINTIFFS— APPELLANTS 
VETSUS 
MURUGAPPA VELAN AND OTHERS— 


DEFENDANTS— RESPONDENTS. > 

Madras Rent Recovery Act (Mad. Act VIII of 1865), 
a. 399— Civil Procedure Code (Act T of 1908), 0. I, v. 8— 
Suit for setting aside rent sale—Party, whether person 
at whose instance sale was brought about. 
- In a suit to set aside a-rent sale, under section 
39 of Madras Rent Recovery Act VIII of 1865, the 
person at whose instance the sale was brought about 
is nob & necessary party. 

A deeree-holder is, however, a necessary party to a 
sale held in execution proceedings. 

Bal Mookund Lall v. Jirjudhan Roi Y 9 C. 271; 
C. L. R. 466, distinguished. 

Ballvishen Das v. Simpson, 26 C. 833; 25 I. A. 161, 2 
C, W. N. 513, referred to. 

Gurvayya v, Dattatraya, 28 B. 11; 5 Bom. L. R. 618. 
followed. 


Second appeal against the deoree of the 
District Court of Tanjore, dated the 2lst 
April 1909, in Appeal Suit No. 226 of 1909, 
preferred against that of the District Munsif 
of Patukota, in Original Suit No. 312 of 
1905. 

Mr. T. Natesa Atyar, for the Appellants, 

Mr. F. R. Venkaturama Sastri, for the Re. 
spondents. 


JUDGMENT.—The plaintiffs are the ap- 
pellants in this second appeal. The suit was 
brought for the cancellation of a rent sale 
held at the instance of a receiver who repre- 
sented the melvaramdars of certain lands, The 
Receiver as such melvaramdar became the 
landlord of the plaintiffs and of the lat defend- 
ant who are brothers. The rent sale. was 
held on the footing that the 1st defendant 
was the tenant owning the kudivaram right, 
and after notice to him under section 39 of 
the Rent Recovery Act VIII of 1865 (now 
superseded). The plaintiffs’ contention is 
that the lst defendant did not own the 
kudivaram right on the date of notice under 
section 39, that in a partition effected bot. 
ween the plaintiffs and the defendant about 
1890, the plaint land and trees fell to the 
plaintiffs! share, that the proceedings con- 
nected with that rent sale cannot bind the 
plaintiffs a8 they were not made parties to 
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the said sale proceedings and they were not 
given notice under section 39 (Rent Recovery 
Act) and the notice given to the let defend- 
ant will not bind them, aud that “there was 
no muchilika, attachment or sale proclama- 
tion with regard to plaint lands and trees." 
In the suit, they joined about 80 persons as 
defendants, the defendants Nos. 8 to 80 
being the melvaramdars of the village in 
which the plaint lands are situated. Oae of 
the defences raised by these melvaramdars 
was that as a Receiver had been appointed in 
Original Suit No. 8 of 1901 on the file of. the 
Subordinate Judge’s Court of Taujore to be 
in possession of the entire melvaram rights 
of all the melvaramiars till the disposal of 
that suit, and as it was that Receiver, who gave 
the notice under section 39 of the Rent Re- 
covery Act and brought the plaint properties 
to the sale in auction in which the second 
defendant purchased them, the said Receiver 
was & necessary party defendant to the suit 
and the suit was bad for non.joinder of that 
necessary party. The District Munsif over- 
ruled thia contention on the ground that the 
Receiver had no personal interest in the-sub- 
ject-matter of the present snit and the 
melvaramdars (defendants Nos. 3 to 80) and 
the purchaser, 2nd defendant, were the per- 
sons directly interested. On appeal, the 
District Court of Tanjore held that the Re- 
ceiver was a necessary party. Its reasons 
are "that a Receiver'a acts are not necessarily 
or probably for the benefit of each of the 
parties to the proceedings, that he is not the 
representative of any orall of them, but of 
the Court and of the estate, the ownership 
of which is uncertain; that the object of his 
appointment is to provide a provisional re- 
presentative of the estate, who can do legal 
acts without the question of title in dispute 
arising, and this object would be frustrated, 
if a plaintiff would go behind him and im- 
plead the contesting melvaramdars them- 
selves." The District Court, therefore, re- 
manded the suit to the District Munsif’s 
Court for re-trial after giving the plaintiffs 
an opportunity to make the Receiver a sup- 
plemental defendant. When the Recaiver 
was accordingly made a supplemental de- 
fendant, moré than one year had elapsed 
from the date of the rent sale and the Dis- 
trict Munsif dismissed the whole suit as 
barred by limitation as the necessary party, 
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the defendant, Receiver, was impleaded only 
after the period of one year preseribed by 
Article 12 (b) of the Limitation Act. This 
second- decision of the District Munsif's 
Court dismissing the suit as barred by limi- 
tation was confirmed by the District Jucge 
on appeal. In second appeal before ug 
various contentions have been raised, but we 
think it is necessary to set out only the 6th 
and 8th grounds of the appeal memorandum 
which are as follows:— 6, The Receiver being 
an unnecessary party, the lower Appellate 
Court has erred in directing the plaintiff to 
add him asa party and then to dismiss the 
whole suit on the ground of limitation.” 

“8. The lower Appellate Court has erred 
in remanding the case. It should have dis- 
posed of the case on the merits.” 

We are of opinion that none of the 
melvaramdars nor the receiver is a necessary 
party to this suit to set aside a rent sale and 
that it is only the 2nd defendant, the pur- 
chaser at the rent sale, whois a necessary 
party defendant. A landlord, who under the 
Rent Recovery Act VIII of 1865, takes steps 
by the issue of notice under section 39 and 
otherwise to bring the tenant’s property to 
sale is not a party tothe sale. Nor is such 
a sale held in execution of any decree to 
which heis a party. He has only to send 
a duplicate of the notice under section 39 
to the Collector with an endorsement stating 
the date of service of the notice and the 
mode of service effected and the Collector 
proceeds to sell the property under sections 
40, 18, 33 and 35 of the Rent Recovery Act, 
(section 40 making the other sections which 
directly’ relate to the mode of sale of 
moveable properties, also apply to the mode 
of sale of immoveable properties). There is 
no provision in the Act indicating that the 
landlord who brings about an illegal or 
irregular’ sale is a necessary party to a suit 
brought in this Civil Court to have the 
sale set aside. Under Order I,rule 3, Civil 
Procedure Code, the proper persons to be 
joined as defendants ina suit are those 
“against whom any right to relief iu respect 
of or arising out of the same act or transac- 
tion or series of acts or transactions is 
alleged to exist, whether jointly, severally 
or in the alternative.’ When the sale of the 
kudtvaram right in a laud takes place under 
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Rent Recovery Act and the tenant (the 
owner of the sudivaram right) brings a suit 
to set aside that sale, the relief (the 
granting of which establishes or re-establishes 
the title of the plaintiff when so granted,) 
wili affect only the purchaser at the rent 
sale and no other person and hence the 
right to sach relief exists only against 
the rent auction purchaser. In the case 
of asale under the Civil Procedure Code 
in execution of a deeree, the setting aside 
of the sale will affect the deeres-holder 
also under Order XXI, rule 93; if the 
sale is set aside, he cannot take or retaiu 
the  purchase.money towards his decree 
amount aud he will be further delayed 
in obtaining the fruits of his decree. 
Hence to the proceedings under Order 
XXI, rule 90, he has been held to be a 
necessary party. Sales under the Rent 
Recovery Act, however, stand on a different 
footing. In Bal Motoond Lall v. Jéirjudhun 
Roy (1) the question was considered whether 
in a suit to set aside even a revenue sale, 
the Collector was a necessary party under 
the Bengal Act XI of 1859. We shall quote 
the following paragraph of Mr. Justice 
Mitter’s jadgment (which on this point was 
concurred in fally by Norris, J.):—“Then a 
question wasraised tothe effect that the 
plaintiff was bound to make the Secretary of 
State a party to this suit, and ia support of 
the appellant’s contention upon this point 
our attention was drawn to the provisions 
of section 35, Act XI of 1859. That section 
says:— inthe event of a sale being annulled 
by a final decree of a Court of Justice, and 
the former proprietor being restored to 
possession, the purchase money shall be re- 
funded to the purchaser by Government, 
together with the interest at the highest 
rate of the current public securities. Com- 
paring this section with the analogous 
section in Regulation VILL of 1819, viz., 
section 14, which is to the effect that ‘the 
purchaser shall be madea party in such 
suits, and upon decree passing for reversal 
of the sale, the Court shall be careful to 
indemnify him against all loss, at the charge 
of the zem2ndar or person at whose suit the 
sale may bave been made,’ it appears to ma 
that this section 35 by itself does not afford 


the auspices of the Collector under the, (1) 90. 270; 11 C. L. R. 456, 
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any ground for the contention that the 
Secretary of State was a necessary party 
to the suit. It merely provides that in 
the event of a sale being annulled by a final 
decree of a Court of Justice, and the formar 
proprietor being restored to possession, the 
purchase-money shall be refunded to the 
purchaser by Government, togather with 
interest at the ‘highest rate of the current 
public secutities. Bat although it appaars 
to me to be clear that section 35 does not 
afford any support to the contention raised 
before us, yet it is by no means clear that 
the Government was not interested in the 
question raised in the suit, because, if the 
sale be seb aside, the Collector will have 
to proceed de novo in the matter for the 
realization, of the arrears of revenue, The 
Government, therefore, have such interest 
in -the suit as would, on their application, 
entitle them to be made a party to ip." 
Thus it was held that the Secretary of 
Sate is nota necessary party to the soii 
even if the Government wonld have to 
refund the! purchase-money if the sale 
was setaside. But as the Government was 
interested in the result of the suit by reason 
of the provision that the Government should 
refund the purehase-money in the event 
of the sale being set aside. the Govern- 
ment might on their application be made a 
party to the suit. This view of the position 
of a person who brings about and conducts 
a revenue sale under the Bengal Act applies, 
it seems io us, a fortiori to the case of the 
person who brings about and conducts a rent 
sale under the Act VIII of 1865.. In 
Balkishen Das v. Simpson (2), their Lordships 
of the Privy Council had to deal with an 
objection raised by the respondent that the 
Seeretary of State for- India had not been 
joined as a party to the appeal before them 
in a caze which related to the setting aside 
of a revenue sale., Their Lordships say that 
"In their opinion the position of the Indian 
Secretary, in cases like the present, is oor- 
rectly explained by Mr. Justice Mitter in 


Bal Mokoond Lall v. Jirjudhun Roy (1)”. db 


is clear to us that but for the provision 


in section 315, Civil Procedure Code, (Order. 


XXI, rule 93) even the decree-holder «will 
not be a necessary party to an appli- 


(2) 25 C. 883; 25 I. A. 161, 2 C. W. N. 518. 
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eation under Order XXI, rule 90, or Order 
XXI, rule 91, to set aside a Court .austion 
sale and because the general rule of 
ezwveat emptor was relaxed in favour of a 
Court auction pnehaser ia Order XXT, rule 
91,and Order XXI, rale 93, the decree. 
holder is a necessary party in applications 
to set aside Court auction sales. , The order 
of remand, therefore, by the District Court, 
cannot be supported but it need not ba set 
aside at this stage. Neither the melvaram- 
dars nor the Reosiver being unocossary 
parties to the present sait, the addition of 
the Receiver merely for the purpose of safe- 
guarding their interest (if any), will not 
make the provisions of section 22 of the 
Limitation Act applicable. [See Gurvagya v. 
Dattatraya Anant (3)] And the suit brought 
within the limitation period (assuming as 
against the, plaintiffs, the suit has to be 
brought within one year after the sale) 
against the only nesessary party defendant 
(namely, the purchaser, 2nd defendant) is 
not barred by limitation. Wo, therefore, set 
aside the decisions of thelower Courts dis- 
missing the saib as barred aud remand the 
suit to the Court of first instance to decide 
the case on the issues Nos. 2 to 6 and any 
other questions which might arise other than 
those dealt with by us, thatis, other than the 
question of limitation and the question of the 
Racaiver, being a neceasary party. None of 
the party defendants need, however, be 
struck off the record. The District 
Mansif will, in disposiag of the case de novo 
give findings on the merits of the case also, 
(unless the suit is dismissed for default, 
or is withdrawnor is compromised) in order 
to prevent farther remands in this suit which 
is nearly-nine years older already. All parties 
shall be at liberty to addaos evidence. 
Costs hitherto will abide the result of the 
fresh decision of the District Munsif, 
Appesl allowel; Oase remanded. 


(3) 28 B. 11; 5 Bom. L. R. 618. 
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LALJI DAS €. CHET RAM. 


PUNJAB CHIEF COURT. 
Secoxp Civit, Aeprats Nos. 650, 651 awp 652 
or 1911. 

February 16, 1914. 

Present: —Mr. Justice Rattigan and 
Mr. Justice Scoth-Smith. 

IN No.-650 or 1911. 

LALJI DAS —PLAINTIFF —ÁPPELLANT 

Jn No 651 or 1911. 
GANDOO MAL AND OTEERS—PLAUTIFF3— 
. APPELLANTS 
In No. 652 or 1911. 
SHANKAR- DAS AND OTHERS —PLAIANTIFES 
—APP&LLANTS 
VET SUS 
CHET RAM AND OTHERS — DEPENDANTE — 


RESPONDENTS (IN ALL). 

Guardians and Wards Act (VIII of 1890) , s. 80— 
“Any other person," whether include creditor injuri- 
ously affected. 

The words “any other person affected thereby” | 
in section 30 of the Guardians and Wards Act (VIII 
of 1890) do not include a creditor who might he in. 
juriously affected by a transfer of property. 


Second appeal from the decree of the 
Divisional Judge, Lvhore Division, dated the 
10th December 1911, reversing that of the 
Subordinate Judge. lat class, Lahore, dated 
the 23rd December 1907, decreeing the claim. 

Lala Laipat Raz and Lala Bhagwan Das, for 
the Appellant in No. 650. 

Rai Bahadur Pandit Sheo Nurain, for the 
Appellants ia Nos. 651 ard 652. 

The Hon’ble Mr. Shadi Lal, R. B, and Mr. 
Parker and Pandit Juwala Parshad for Chet 
Ram: and Pandit Rambhaj Datta, for the 
other Respondents (in all). 


JUDGMENT. : 
C. A. No. 650 of 1911. 

This order disposes, of Civil Appeal 
Nos. 650, 651 aud 682. 

Briefly the facts of those ‘cases areas 
follows:— 

The plaintiffs appellaats in execution of 
their decrees passed against the estate of 
Jai Gopal deceased, got the houses in dis- 
pute attached. Chet Ram, defendant re- 
spondent, filet objections on the strength of 
a deed of'sale.execated in his favour prior 
to the passing of the decrees by Musimmat 
Paran Devi; defendant No. 4,03 guardian 
- of her then minor sons defendants Nos, 2 and 
3.. The executing Court released the pro- 
perty from attachment and the plaintiffs 
then filed regular sutts. 


to this Court and the appeals 
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The first Court held that the sale was 
fictitious and without - consideration, and 
was effected in fraud of the creditors, -aud 
gave plaintiffs desrees laccordingly. 


The Divisional Judge after a remand for 
further inquiry held it to be proved that 
all the assets realized by Musammat 
Puran Devi had been satisfactorily account- 
ed for, and that, therefore, there were no 
good grounds for holding thatthe sale to 
Chet Ram was collusive or without con- 
sideration. He accordingly dismissed the 
suits. 4 2D 

The plaintiffs have filed further appeals 
have been 
argued before us at very great length. 
Every item of the accoants has been 
exhaustively dealt with and learned legal 
arguments have been addressed tous. We 
do not fina 16 necessary to deal with the 
accounts or with the arguments in detail 
for ia the view we take of the aases, they 
can be very simply and briefly disposed of. 


Jai Gopal died on 18th April 1903 leaving 
a good many liabilities and considerable 
assets. On 27th May 1908 an agreement 
was come to between his widow Musammat 
Paran Devi as guardian of her minor sons 
and the creditora. Two lists A and B 
were prepared and aunexed to the agree- 
ment. List A is one of the creditors and 
their debts, the total of the latter being 
Rs. 29,600. Bis a list of Jai Gopal's pro. 
perty moveable and immoveable, and one 
clause of the agreement provided that 
Musammat Paran Devi should not dispose 
of or alienate any of the property in list B 
until the debts in list A were paid off. 
Another clause provided that no interest 
should be chargeable on the debts if they 
were paid off to the extent of Rs. 12,000 
in six months. 


The sale to Chet Ram took place on 26th 
November 1903 and the consideration 
entered in the deed is Rs. 5,000. 


The agreement of 27th May 1903 is 
unrbgistered. The Divisional Judge has 
held thas it required registration since it 
pucported to limit Musammat Paran Devi’s 
rignts to dis29239 of im moveable property. 


We have vo doubt that his decision on 
this point is correct and that the deed 
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required registration so far as it purported 
to limit her rights in immoveable property. 
[t cav, no doubt, be used for other purposes 
but being unregistered it cannot be held to 
affect any immoveable property named 
therein. The sale to Chet Ram is, therefore, 
not invalid by reason of the agreement. 


On 30th June 190838: Musammat Puran 
Devi applied tothe District Judge to be 
appointed guardian of her minor sons 
under the provisions of -Act VIII of 1890 
and on 15th August 1903 she was appointed, 
It is contended that thereafter she had no 
authority to sell any ofthe minor’s property 
without the previous sanction of the Court 
and that, therefore, the sale to Chet Ram was 
illegal. 


Section 30 of the Act rans as follows: 


"A disposal of immoveable property by a 
guardian in contravention of either of the 
two last foregoing sections is voidable at 
the instance of any other person affected 
thereby.” 4 


Mr. Sheo Narain ' contended that the 
words ‘any other person’ would inclade cra- 
ditors who might be injuriously affected 
by a transfer of property. 


We are not able to accept this conten. 
tion. The Act is designed to safeguard the 
interests of minors and the restrictions on 
the powers of guardians are also in their 
interests. Section 31 lays down the prin- 
ciples on which permission to the guardian 
should be granted; clause (1) lays down that 
permission shall not be granted except in 
case of necessity or for an evident advantage 
to the ward. - Clause (4) provides that 
before granting permission the Court may give 
notice to any relative or friend of the ward 
who should, in its opinion, receive notice. 
Nothing is anywhere said about giving 
notice to creditors of the ward, and we, 
do not think a ereditor can object ba a sale 
like this, which has been accepted by the 
now adult son of Jai Gopal, merely on the 
ground that it was nob authorized by the 
Court, 


When Musammai Puran Devi applied to 
be appointed guardian she filed with hər 
application a list of the minor's properiy. It 
was a8 follows: — 
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Value. 
Rs. 
l. Land situate in Gujranwala” 
District joint with Hira Nand 
and Kahn Chand . 30,000 
2. House in Garhi Shahu 4,000 
8. Shop 23 storied .. 39,000 
4, Stable and Shop .. 8,000 
5. Half & hoase .. 8,000 
6. Engine in Railway Godown ... 2,000 
7. Furniture and wood .. 2,000 
8. Coal and iron material 2,000 
9. Debts due from various 
persons ^. 19,807 
Toran .,. 70,307 


Items Nos. 3, 4 and 5 are the houses now 
in dispute and a great deal of stress has been 
laid on the fact that whereas in this list 
their value is given as Rs. 11,000 they wera 
sold to Chet Ram for Rs. 5,000. 


A pre- -emption suit was brought on acsount 
of the land ifem No. 1, and the pre-emptors 
had ta pay only some 'Bs. 7,000, and only 
half of thi8 sum was due to Jai Gopal. Itis 
quite possible that it was supposed when the 
list was prepared that the land was worth a 
good deal more than Rs. 7,000, but for our 
present purpose we take the latter figure as 
approximately correct. 


The house referred to as item No. 2 was 


subsequently sold for Rs. 2,700. 
The engine was sold for Rs. 2,000. 


Item No. 7 is included in No. 4 of the list 
of income printed at page 13 of the paper- 
book, the ahatz is the same item being item 
No. 2 of this list. 

It appears, therefore, that only Rs. 714 
was realized on account of item No. 7 instead 
of Rs, 2,000. 

ltem No. 8 is included in item No. 2 on 
page 13 of the paper-book and is said to have 
realized only Rs. 269. 


Out of item No. 9, Hs. 
mittedly realized. 


9,300 were ad- 


We, therefore, arrive at the following value 
of assets actually realized or said by appel- 
lants to have been realizable;— 
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No. 1 m .. 3,500 
5 2 IT T" 2,700 
Nos. 3 to 5. , 11,000 
„ 6 2,000 
7 - 714 
8 269 
9 9,300 
TOTAL . 29,483 


But though only Rs. 9,300 was realized on 
account of outstandings, we see no reason to 
doubt that much more was really due to the 
estate. The first Court in its report of 4th 
July 1910 caleulaties the amount of outstand- 
ing debts to be Rs, 14,285, see page 12 of the 
paper- book, and in addition to this R3. 4,500 
was due on some deeds of mortgage. At the 
lowest estimate it would thus appear that the 
widow had good grounds for supposing that 
the value of her deceased husband’s assets 
was some Rs. 39,000, and she may well have 
supposed it to be a good deal more. 
At the time when she made the 
agreement with the creditors the estate does 
not at allappear to have been a bankrupt 
estate, and we cannot accept the contention 
of appellants Counsel that her execution of 
the agreement, which appears to have been 
forced upon her, was an act of insolvency. 

Omitting the property in dispute there 
were apparently sufficient assets to meet the 
debts due from Jai Gopal and we do not, 
therefore, consider that any presumption of 
bad faith can be made against Chet Ram, 
even if he brought the property for somewhat 
less than its value. 

We are not satisfied that he paid much 
less than the market-value. Being brother-in- 
law of Musammat Puran Devi he ~ probably 
made a-good bargain for himself, but this of 
itself is not a sufficient indication of bad 
faith. It must be remembered that he suc- 
ceeded in the objection ease, and that, there- 
fore, the onus of proving that the sale was a 
fraudulent one was upon the plaintiffs. We 
think that the first Court somewhat lost 
sight of this fact. 

We hold then, having regard.to the value 
of the assets available at the time of the sale 
that there ean- be no presumption of bad faith 
either on the part of the transferor or irans- 
feree, aud that there is no evidence that the 
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sale was effected in order to defeat and delay 
the creditors. 
We, therefore, dismiss the appeal with 
costs. 
Civiu APPEALS Nos. 651 AND 652 or 1911. 
Appeals dismissed with costs. 
Appeals dismissed. 
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MADRAS HIGH COURT. 
ORIGINAL Crvr, Petition No. 17 or 1911. 
December 16, 1913. 
Preseni;—Mr. Justice Wallis. 


In ihe matter of MANI BAI —Perrrioner. 

Parent and child—Right- of mother to select 
bridegroom for daughter. 

A mother has a right to select a bridegroom for her 
daughter and her right should nof be interfered with 
by the Court except in very exceptional circum- 
stances. 

Acha Ranganaikanmmal v. Acha Ramanuja Atyanyar 
il Ind. Cas. 570; 21 M. us. J. 620; (1911) 2 M, W. N. 
235; 35 M..728; 10 M. L. T. 57, followed. 


FACTS.—Rukmani Bai, the widow of the 
late Dewan Bahadur Krishna Doss Balam. 
kunda Doss, soon after the death of her 
husband, filed two suits against her step-son, 
Lodd Govind Doss. The'second of the suits 
was instituted by her as next friend for her 
minor daughter, Mani Bai. By a decree dated 
8th December 1910,made in the said suit, Lodd 
Govind Doss was directed to pay into Court 
Rs. 15,000 which was to be invested for the 
benefit of the minor. The decree also con- 
tained a clause that the mother should be 
appointed guardian of the minor and that 
she should make a formal application to tne 
Court for the said purpose. [n pursuance 
of this direction Rukmani Bai made an 
application to the High Court under the 
Guardians and Wards Act and by an order 
made in Original Petition No. 17 of 1911 
she was appointed gaardian of her minor 
daughter. 


Lodd Govind Doss presented an application 
in September 1913 to the Court that his 
step-mother should be restrained by an 
injunction from marrying the minor Mani 
Bai to Manilal, a candidate selected by the 
mother. Rukmani Bai also presented an 
application asking permission of the Court 
to marry her daughter to the said 
Manilal. 

On 29ch September 1913 both the appli- 
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cations came on for hearinz before Mr, 
Justice Wallis. His Lordship being of the 
opinion that an opportunity might be given 
to the parties to submit to the. Court the 
names of suiteble candidates, adjourned the 
applications for six weeks. Affidavits were filed 
by Lodd Govind Doss nominating several 
candidates, Rukmani Bai was able to give 
only one name to the Court. vic, that of 
Mani Lal. 


In an affidavit filed by Rukmani Bai she 


set out the history of the litigation between 


herself and her step-son since the death 
of her husband. She stated that  Lodd 
Govind Doss made the application not in 
the interestsof the minor, but to molest 
her. He made in the courseof the litiga- 
tion frivolous and vexatious charges against 
her. She further alleged with reference to 
the eum of Rs. 15,060 payable to the minor, 
that Lodd Govind Doss paid the amount 
into Court only after he had been arrested 
in execution of the decree. Being a wealthy 
man he was able to harass her by 
numerous applications and proceedings 
which invariably terminated in her favour. 
Ladd Govind Doss’s -wishes should, therefore, 
noi be considered by the Court in selecting 
a bridegroom. 


Lodd Govind Doss in his counter-affidavit 
stated that the said several allegations 
made by his step-mother were irrelevant 
for the purpose of the said applications. 

Messrs. Venkaíasabba Rao and Radhakrish- 
nayya, for Rukmani Bai. In the interests 
of the minor, unless the Court is 
satisfied that the candidates suggested by 
the step-son are so superior to the one 
suggested by the mother, that the mother’s 
chuice should be disregarded, the Court is 
bound to accept the candidate nominated bg 
the mother. In this ease the candidates 
put forward by Govind Doss do not satisfy 
this test. 

I refer to Acha Ranganatkammal v. Acha 


Ramanunja <Atyangar (1), Bat Ramkore v. 
Jamnadass Mulchand (2). 


M. D. Devados for Lodd Govind 
Doss:— The ‘candidates put forward by 


(1) 11 Ind. Cas. 570; 10 M. L. T. 57; 21 M. L. J. 
600; (1911) 2 M. W. N. 285; 35 M. 728. 
(2) 17 Ind. Cas. 95; 14 Bom. L, R.766; 37 B. 18. 
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Govind Doss are infinitely superior to the 
one chosen by the mother. T rely on several 
passages in S, Namasevayam Pillay v. 
Annammai Ümmal(3) for the position that 
Govind Doss should ba preferred to Rukmani 
Bai in the matter of choosing a husband 
for the minor. 

ORDER.—The minor's mother applies for ` 
permission to marry the minor who is a 
ward of Court to one Mani Lal and her 
brother for an injunction to restrain the 
mother from giving her in marriage. 
According to law as laid down in the most 
recent cas3 of Acha Ranganaikam mal v. Acha 
Ramanuja Aiyangar (1) the right of selection 
is in the mother and should not, in my 
opinion, be interfered with by the Court 
except in very exceptional circumstances. 
Then the brother is reputedly a man of great 
wealth and although his relations with the 
mother, who was his father’s second wife, have 
been exceedingly bad, it seemed to me that 
he might be in a position to bring forward 
a candidate so far superior to any the- 
mother could find, that it would be neces- 
sary in the interests of the minor to interpose. 
He has not, however, succeeded in doing 
so. OF the three candidates put forward 
by him the last is an acsount clerk in 
a District Court on a salary of Hs. 40 
who is said also to have private means, 
Another is an employee in a mill. The 
third Modhu Lal has not yet adopted 
any profession and is said on the other sida 
to be too nearly related to the minor. 
Nore of these is so superior to the mother’s 
candidate who carries ou business in piece- . 
goods at Baroda where the family comes 
from, as to justify the interference of the 
Court, Accordiogly I grant the mother the 
permission asked for and sanction an 
expenditure of Rs. 7,500 for the marriage 
of which 5,000 is to be ba spent on the 
purchase of jewels. The application for 
an injunction is dismissed with costs. 


Payment to petitioner or agent, 
(3) 4 M. H. C, R. 339. 
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CALCUTTA HIGH COURT. 
Sedah Civit APPEAL No. 1559 or 1910. 
January 12, 1914. 

Present; —Mv. Justice Teunon. 
KIRTIBAS PANJA AND OTHERS— 
DEFENDANT3— APPELLANTS 
versus 
RAM PADA BANERJEE AND CTHERS— 


PrAINTIFFES— RESPONDENTS. 
Document — Production —Imporiance of document rea- 
lised in Court of Appeal —Opportwnity to be given for 
proving document. 
When the importance of a document is for the first 
time realised in an- Appellate Court, an opportunity 


should be given by that Court of producing and, prov- 


ing the document. 

Second appeal from the decrea of the 
Additional Sub-Judge of Hooghly, dated April 
21st, 1910, setting aside that of the Munsif of 
E ramo; dated August 30th, 1909. 

Baba Shiba  Prosonna Bhattacharjya, for 
the Appellants. 

Babus Bipin Bihary Ghose (Junior) aud 
Lalit Mohan Ghose, for the Respondents. 
JUDGMENT, —This appeal arises out of a 
scit brought by the plaintiff for declaration 
of title to and recovery of possession of four 


plots of lands measuring some 5 bighas 16 


cottas. 

The lands originally chaukzdari chakran, were 
resumed by Government, and transferred tothe 
zemindar (the Maharaja of Burdwan) in or 
about the year 1900. With effect from 1901, 
the lands were next transferred by the 
zemindars to defendants Nos. 11 to 16 the 
painidars and from them the plaintiffs 
obtained a lease on the oth Sraban 1315 
(July 1908.) 

Under the pain? there is again a dar-patni 
of the mouzahin question Kuthghari and the 
case of the principal defendants Nos. 1 to 3, 
who may be called the tenant-defendants, was 
that after the resumption and transfer pro- 
ceedings in 1900—Ol and some time before 
1907 they were inducted upon the land by 
the darpatnidar defendant No. 10. 

In the Court of first instance, on the 
authority’ of a number of reported cases cited 
in his judgment, the Munsif was of opinion 
that the right to settle the lands was in the 
dar.painidar but considered . the determing- 
tion of that question unnecessary inasmuch as 
he held that both dar-patnédar and the 
tenant-defendants having acted in good 
faith, the tenant-defendants had acquired 
the status of non-oceupancy ryots and could 
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not be ejected by the patnzdars or their lessee. 
In taking this view he relied on the case of 
Binad Lal Pakráshé v. Kalu Pramanik (1). 
On appeal by the plaintiff the learned 
Subordinate Judge held on the authority of 
the case of Shaikh Jonab Ak v. Rakibuddin 
Mallik (2), that the principle laid down in 
the case of Binad Lal Pakrashi v. Kalu 
Pramanik (1), does not apply in the case of 
resumed chaukidari chakran lands and, the 
dar-paint patta not having been produced, 
further held that the der-painidar had no 
right to settle the lands with tenants. On 
these findings the learned Subordinaty Judge 


“decreed the plaintiffs! snit. 


The tenant-defendants now appeal to this 
Court, and their main contention before me 
is that they should be allowed afurthec 
opportunity of producing the dar-patint patta 
andthereby proving that the lands in question 
are within the dar-painz. 

The suit was instituted on the 28rd 
December 1908 and was contested both by the 
tenant-defendants and by the dar-painidar 
defendant No. 10. But on the 19th of 
August 1909, two days after the hearing had 
begun, defendant No. 10 came to a compro- 
mise with the plaintiff and withdrew from 
the contest. There can be no doubt that this 
took the tenant-defendants by surprise and , 
placed them at a disadvantage. Moreover, in 
the Court of first instance the plaintiffs appear 
to have relied not so much on the exclusion 
cf the lands in suit from the dar-paíni as 
on the dar-patnidar's alleged refusal to accept a 
transfer or settlement from the patnedars. 

Further, there are indications in the judg- 
ments of the Courts below that the Munsif and 
to some extent the Sub-Judge also overlooked 
the fact that by coming to terms with the 
patnidar the dar. patnidar defendants could not 
prejudice the rights if any, previously cone 
ferred by him upon the tenant-defendgnts. 
For these reasons apparently and, no doubt, 
also because of the view taken by him of the 
land as laid down inthe case of Binud Lal 
Pakrasht v. Kalu Pramanik (1) the. Munsi£ 
omitted to try his 4th issue, namely: “Did the 
Dutt defendants (thatis the patnidar) by 
their alleged lease acquire any right to let out 
to any personj4other than the dar-painedar of 
the mouza.” 


(1) 20 C. 708. 
(2) 9 C, WAN, 571; 1 C. L. J. 803. 
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I am, therefore, of opinion that when the 
importance of the dar-patni patta was for the 
first {ime realised in the Court of first appeal 
the learned ‘Subordinate Judge should have 
given the tenant-defendants a further 
opportunity of producing the dar-paínz patta 
and of proving that it included the chakran 
lands or expressly provided that in case of 
resumption they should be settled with or 
transferred to the dar-patnidar. The case will, 
therefore, be remanded to the learned Sub- 
ordinate Judge for the trial of the following 
issues, namely, (1) whether under the terms of 
the dar-paini lease the dar patnidar is entitled 
to the lands in suit: (2) if so, whether before 
settling the tenant defendants upon the land 
the dar-patnidar had relinquished or forfeited 
the rights inthe said lands in favour of his 
patnidar. On the first issue it will be open to 


both parties to adduce such further evidence |. 


a8 they may be advised. 
The findings to be returned to the Court 
within two months from this date. 
Case remanded. 


MADRAS HIGH COURT. 

SkcoND Civip APPRALS Nos. 505 AND 511 To 

922 oF 1912, ° 
January 16, 1914, 

Present: — Sir Charles Arnold White, Kr., 
Chief Justice, and Mr. Justice Tyabji. 
SEGU ROWTHEN AND OTHERS— 
DEFENDANTS— À PPELLANTS 
versus 
MUTHU K. R. Y. ALAGAPPA CHETTY 
AND OTHERS—P tA1INTIFFS— H ESPONDEN'TS. 

Madras Estates Land Act (I of 1908),8s. 3 (11) 4— 
Payment of rent on both cultivated and uncultivated 
lunds actually occupied, general rule--Intention of par- 
ties, may override general law. 

Section 4 * of the Estates Land Act (I of 1908) 
merely lays down & general rule which can be dis. 
placed by the execution of a pattah stipulating pay- 
ment of rent, only in respect of lands actually under 
cultivation. 

Where a pattah in one clause provided that 
u tenant shall be liable to pay rent for lands 
whether cultivated or not and in another, that it 
was open to the tenant to relinquish thé lands, 
if found unproductive or impossible to cultivate, 
and where rent in previous years had been levied only 
on the basis of lands actually under cultivation: 


eR A A 





— 


*Section 4. Subject to the provisions of this Act, a 
landholder is entitled to collect rent in respoct of all 
ryott land in the oceupation of a ryot. 
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“Held, that the intention of the parties was to 
override the provisions of the Act and to stipulate rent 
only in respect of Jands actually under cultivation. 

Vedanta Chariar v, Ayyasami Mudali,4 M. 822, 
followed. 


Second appeal against the decrees of the 
District Court of Ramnad, in Appeal Suits 
Nos. 502, 536, 504, 506, 505, 524, 538, 546, 
547, 528, 542, 548 and 526 of 1910, respec- 
tively presented against the decree of the 
Special Deputy Collestor of Ramnad, in 
Summary Suits Nos. 402, 748, 408, 415, 412, ' 
ipn 849, 843, 717, 785, 844 aud 710 of 
1910. : 

Mr. V. Viswanetha Sastri, for ihe Appel- 
lants, i 

Mr. T. lt. Ramachandra Atyar, for the Re- 
spondents. 


JUDGMENT. 


Wuitt, C. J,—This is a suit for rent. 
The claim is in respect of two Faslis before the 
Madras Estates Land Act, 1908, came into 
operation, andone after. The question is, 
is the defendant liable to pay rent in respect 
of the entire area of his holding or is he only 
liable to pay rent in respect of so much cf 
his holding as was in fact cultivated during 
the period, for which rent is claimed by the 
plaintiffs. The paita which is in evidence 
bears date the 30th June 1907, a date prior 
to the coming into operation of the Madras 
Estates Land Act. itis nob clear whether 
there has been any formal acceptance of the 
patla by the defendant—it is.not suggested by 
him there has not been—and the plaintiffs’ 
case is that the patia has been accepted, 
The plaintiffs do not suggest that the patta 
is not binding on them. In paragraph 2 
of the patia we have a provision that for the 
lands whether cultivated, or left waste by 
the defendant's default, rent at a certain 
rate has ot be paid. That, standing alone, 
clearly suggests that rentis only payable on 
lands in fact cultivated or on lands which 
might in fact have becn cultivated but were 
left uncultivated by reason of the defendant's 
neglect. We have a later provision in the 
pitta, clause 6, that ifthe defendant finds it 
impossible to cultivate or does not want any 
portion of the lands comprised in his holding, 
he should apply for relinquishment. I shall 
have to refer to that in a moment; all that 
is necessary to say now, is that so far as 
that particular provision in the patia goes, it 
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does help the plaintiffs’ contention. 
the issue, and the only issue with regard to the 
question —and it is an issue of fact —1s this: — 
"Is the whole land comprised in the acant 
eultivable and is waste due to the neglect of 
the ryotsP" The issue seems to have been 
framed on the assumption that the defendant 
was only liable to pay rent in respaot of 
land which was cultivable, and which was 
not cultivated by reason of the neglect of 
the defendant. According to the form of 
the issue—and ib has not been suggested the 
issue is wrong—the plaintiff had to prove 
two things, first, that the land in respect of 
which he claims rent was cultivable, secondly, 
that it was on account of the neglect of the 
defendant, that cultivable land had not 
been cultivated. That this was the plaintiff's 
case, at any rate ia the Court of first 
instance, is clear from the opening words of 
the judgment of the Deputy Collector: "The 
plaintiffs allege that the defendants have 
left the lands to lie waste and this was 
due to their neglect, and that rent is conse- 
quently payable for the same.” There is 
no finding that the lands were allowed to 
remain uncultivated by reason of the neglect 
of the defendants. Inferentially the findings 
are all the other way. The findings of the 
District Jadge are: “The lower Court found 
that the lands are pecaliarly unproductive 
aod that the same field cannot be cultivated 
every year and Jl see no reason, to disagree." 

Again, "there is ala no doubt that until 
Fasli 1316 the custom was to charge only 
for the areas a3tually cultivated each ye.” 
Now, what have we to guide us as to what 
was really meant when this patta was ac- 
cepted? First, we have the admitted fact 


that up to the granting of this patta the | 


plaintiffs only charged for the areas actually 
cultivated. Unless there was indication to 
the contrary there is a presumption that the 
parties intended that their respective obli- 
gations should continue to be the same. That 
that was the intention, as it seams to’ me, is 
borne out by the provision in the patta itself 
contained in clause (2) to which L have 
already referred. [t seems clear, that in the 
Court of first instance no reliance was placed 
upon the provisions of. the Estates Land Act. 
In the District Court an attempt was made 
to set up acase under the Act which had been 
passed subsequently to the granting of the 
pattajwhich is in evidence. Tho plaintiffs 
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relied upon section 4 aud the definition of 
‘rept’ contained ia section 3 sub-section Ll. 
Section 4 says that the landlord is entitled 
to collect rent in respect of all ryoé land in 


the occupation of a ryof. Prima facie it is 89, 


but if the evidences shows that 16 was not the 
intention of the parties that he should collect 
reat in respect of all land in occupation of the 
ryot but should collect rent only in respect of 
the land in fact cultivated by the ryot, of 
course, the intention of the parties overrides 
the provision of the Act. This section of the 
Act merely lays down the general rule, and, 
in my opinion, can be displaced by evidence 
as to what the parties meant, and intended. 
As regards clause 6 of the patia, that no 
doubt supports the plaintiff's contention. We 
were referred to a case reported as Velianti 
Ohariar v. Ayyasamz Mudali (1), where a 
provision similar to this was objected to. 
The Court took the view that such a pro- 
vision was unreasonable aad they weut on to 
observe: The removal of this clause would not, 
of course, affect the landlord’s right to collect 
the whole rent, notwithstanding that lands 
are left uncultivated.” 

In that case the report does not state all 
the terms of the paita, Here, reading the 
patia as a whole, the iatention of the parties 
seems reasonably clear. I think the conclu- 
sion arrived at by the Deputy Collector is 
right, and that the decree of the lower Court 
should be set aside and that of the Deputy 
Collector restored with costs here and in the 
Court below. 

This judgment will govern Second Appaals 
Nos, 511 to 522 of 1912, 

TYABJI, J.—I agres in the order proposed 
by the learned Chief Justice. 

This appeal arises out of a suit for the rent 
under seation 77 of the Hstates Land Act. 
The question that is involved seems to me 
to be, on what basis the rent of the land in 
the occupation of the defendants is to be 
calealated. The Special Deputy Collector 
proceeded on the basis that the rent should 
be calcnlated in respect of the years in 
question, namely, Faslis 1316, 1317 
and 1318, in the same manner in which the 
rent had been calealated for the previous 
fusis and he, therefore, came to the coneln- 
sion that the plaintiff was entitled to a decree 
for Rs. 42.6.3. The basis on which 


the rent was calculated in ne previous 
(1) 4 M. 322. 
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faslis was that the plaintiff was paid by way 
of rent a sum of money determined with 
reference to the land actually cultivated by 
the tenant: it was not determined with 
reference to the extent of the land occupied 
by the tenant. ln appeal the District Judge 
gave to the plaintiff a decree for Rs, 111-5-7 
in respect of arrears of rent and the basis 
on which he proceeded was that the rent 
should be calculated in other respects in the 
same way in which it was calculated in 
‘previous years, but that though in the 
previous years it was calculated with respect 
only to the portion actually cultivated by 
the tenant, it should in respect of the arrears 
in dispute be calculated as though the whole 
land in the occupation of the tenants had 
been cultivated. The District Judge was of 
opinion that section 4 of the Madras Estates 
Land Act required him to do so. From the 
penultimate paragraph of his judgment it 
would appear that the learned District Judge 
was loth to come to the conelusion he did 
but that he thought the Act left him no 
option. With all respect to the learned 
District Judge ib seems to me that he has 
misunderstood the provisions of the Madras 
Estates Land Act. Section 4 gives the right 
to the landholder to collect rent in respect 
of all ryoté land in the occupation of a ryoé. 
That section by itself does not suffice for the 
determination of the total amount of rent that 
has to be collected. The amount of the rent 
to be collected can be determined only if 
both the extent of the land in respect of which 
rent is to be charged and the rate at which 
the rent is to be calculated are known. 


The way in which the rate of the rent is 
to be calculated is fixed by Chapter III of 
the Act. The first section of that Chapter 
is section 24 which lays down that "the rent 
of the ryot shall not be enbanced-except as 
provided by this Act," It is evident that if 
in respect of the same land the ryot is made 
to pay a higher rent, then there is an 
enhancement of the rent. The learned 
Judge’s error seems to me to have arisen 
from his considering that the rent paid in the 
previous years was not in respect of all the 
land in the occupation of the ryof. It was 
in fact in respect of all the land, that the 
mode in which the amount payable was deter- 
mined in the past was by reference not to the 
extent of all the land in the occupation of 
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the tenant but to the extent of land cultivat- 
ed. There is nothing in the Aet which 
makes it necessary to alter this method of 


determining the amount of rent payable, nor 


does the Act provide the landholder may 
exact a higher rent from the tenant. for the 
same piece of land beeanse he is entitled 
io obtain rent in respect of all the 
land in the occupation of the ryofs. On the 
other hand, the provisions of Chapter III of 
the Act lay down explicitly that the basis on 
which the rate of rent is to be determined is 
to be presumably the same as that on 
which ib has been recovered by the land- 
lord in the previous faslis. Now, the basis 
on which the rent has been recovered in the 
past in respect of the lands in question seems 
to me to be perfectly clear and legal.. On 
the facts found it is not questioned that the 
lands could not all be cultivated and it seems 
to have been elearly understood and agreed 
upon between the landlord and the tenant 
that the rent had to be paid by a calculation 
based on the land actually cultivated by the 
tenant. That is a basis of calculation which 
is capablecf being made perfectly certain and 
capable of being adhered to. [ see no 
reason why the same basis should not be 
continued to be utilized for the purpose of 
calculating the rent aud it seems to me the 
Act expressly provides that the same 
basis shall bs continued, in the absence of 
another agreement being proved. 


The plaintiff also relied on Exhibit O 
which purports to be a pattu tendered to the 
defendants. Tke plaint refers to this patta 
as having been tendered. It is not alleged 
in the plaint that the patia was accepted. 
There is no reference in the jadgment of 
either Court to the fact of the pottas having 
been accepted, at least so far as our attention 
has been drawn to the judgments; still 
less is it alleged that there is any finding to 
the effect that the patta has been accepted. 
It is true that the learned District Judge 
refers to the patta and apparently considers 
that the rights of the parties are to be deter- 
mined with reference to the contents of the 
patta: but that could only be so if the patta 
was in the natare of a contract entered into 
between the parties and valid under the 
Estates Land Act. The plaintiff has uot 
proved those facts which- are necessary in 
order that such a contract may result. It is 
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not contended before us that the patta can 
affect the rights of the parties without being 
accapted, and it is admitted that the 
rights of the parties must continue to be 
what they were before, unless there is a 
patta tendered and accepted which alters 
the relation between the parties. We have 
clear findings as to what the rights of the 
parties were, previous to the tender of 
. the patta. Both the Courts are agreed as 
to that,and those findings are, as I have 
indicated above, entirely in favour of the 
decree passed by the Special Deputy 
Collector. It seems to me, therefore, to 
be unnecessary to deal with the construction 
of the patta. But I sea no difficulty in 
reconciling clauses 2' ard 6 of the patta. 
Clause 2 lays down that when the land 
is left waste by the neglect of the tenant, 
rent shall be charged in respect of such 
land; apparently not otherwise. Clause 6 
lays down that in case the tenant wishes to 
relinquish any land then he should apply 
to the landlord. These two clauses seem 
to me to be reconeilable on the ‘basis that 
failure to cultivate under circumstances 
which would be the neglect onthe part 
of the tenant under clause 2 can be pre- 
vented from being so considered by giving 
previous intimation, to the landlord under 
clause 6 to the effect that the tenant does 
not intend cultivating the land. I consider, 
however, that the rights ‘of the parties 
have to be determined irrespective of 
Exhibit C. For these reasons | agree that 
the appeal should be allowed with costs. 


This judgment will govern Second Appeals 
Nos. 511 to 522. 


Appeals accepted. 


PUNJAB CHIEF COURT. 
SgcoND Civit, AePgAc No. 264 or 1912. 

P February 2, 1914, 
Present:—8Sir Alfred Kensington, Kr., 
Chief Judge and Mr. Justice Shah Din. 
BULAKI MAL-—DEFENRDANT—-APPELLANT 
versus 


DUNI CHAN D —PLAINTIFF—RRSPONDENT, 

Foreclosure condition to follow on non-payment of 
two years’ interest, whether can take efect—Interest, 
post diem, recoverable for six years only prior to suit. 
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Where the foreclosure of a mortgage was co- 
venanted to follow on failure of payment of two years’ 
interest on the mortgage money: , 

Held, that there could be no foreclosure either 
under Regulation XVII of 1806 or under clause 7 of 
section 8 and section 12 of the “Rules for the Civil 
Administration of Civil Justice in the Punjab” etc. 

` Where interest is not made a charge upon the mort- 
gaged property, the mortgagee cannot recover more 
than six years’ interest. 


Second appeal from the decree of the 
Additional Divisional Judge, Lahore, dated 
the 8th August 1910, affirming that of the 
District Judge, Lahore, dated the 7th July 
1909, decreeing plaintiff's claim 

Mr. Fazl 7-Husain, for the Appellant. 

Lala Durga Das, for the Respondent. 


JUDGMENT.—This suit was brought by 
the plaintiff-respondent against the defendant- 
appellant for possession by redemption, 
of a house situate in Lahore which had 
been mortgaged by way of conditional 
sale by the predecesscr-in-title of the plain- 
tiff to the defendant by a registered deed, 
dated the 6th October 1870, for Rs. 300. 
Briefly, the terms of the deed were that of 
the mortgage-money, Rs. 200 would carry 
interest at the rate of Re. 1 per cent. per month 
and that interest on the balance, Rs. 100 would 
be set off against the rent of the house, the 
mortgagee being put in possession of it, 
Farther, it was stipulated that if the interest 
on the sum of Rs. 200 was not paid as agreed 
upon for a period of two years, the mortgage» 
deed would, after the expiry of the said 
period of two years, be treated as a deed of sale 
and the house would become the absolute 
property of the defendant. 


The present suit for redemption was brought 
on the 7th March 1908; and in answer 
to the plaintiff's claim the defendant mort- 
gagee pleaded, inter alza, that under the terms 
of the morbgage-deed of 1870 the mortgage 
had been foreclosed and the defendant had 
become the full owner of the house, that the 
defendant had, io the bona fide belief that the 
house was his absolute property, expended a 
large amount of money on improvements; and 
thatif thd mortgage be held as still subsist- 
ing the plaintiff must pay to the defendant 
the full value of the improvements before he 
could obtain possession of the house by res 
demption. The District Judge framed issues 
covering the pleadings of the parties, and 
held (1) that the mortgage sued upon had 
not been validly foreclosed under Regulation 
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XVII of 1806, which having been extended 
to the Punjab by the Punjab Laws Act, IV 
of 1872, (which had come into force on the 
Ist June 1872) governed the mortgage in 
question; and (2) thatthe plaintiff was entitl- 
ed to redeem the mortgage on payment of (a) 
the principal mortgage money Rs. 300, (b) 
interest on Rs. 200 at the rate of Re. 1 per 
cent, per mensem for eight years Rs. 192, t.e. 
Rs. 43 for two years under the terms of the 
mortgage-deed, and Es. 144 by way of 
post diem damages for six years next preced- 
ing the date of suit, and (c) compensation 
for improvements effected by the defendant 
Rs. 1,625 1-0, total Rs, 2,117.1.0. The 
District Judge passed a decree for redemp- 
tion in favoar of the defendant accordingly. 
From the decree of the District Jadge cross- 
appeals were preferred to the Divisional 
Court by the plaintiff and the defendant, bat 
the learned Divisional Jadge agreed with 
the District Judge on all the points raised 
before him on both sides, and he dismissed 
both the appeals with costs. 

A petilion for revision under section 70 
(1) (b) of the Panjab Courts Aet (as it 
stood before its amendment by the Punjab. 
Courts Act I of 1912) was filed in 
this Court by the defendant-mortgagee, 
urging (1) that the mortgage-deed, dated 
the 6th October 1870, was not governed by 
Regulation XVIE of 1806 and that: the 
defendant became full owner of the house 
in dispute on 6th October 1872; and (2) 
that the Divisional Judge was wrong ia 
not allowing interest according to the terms 
of the deed on Rs. 200 up to the date of 
redemption. The petition for revision was 
admitted as an .appeal by a Judge in 
Chambers with referanc3 to the questions 
of law raised in the grounds for revision; 
and the plaintiff has filed cross.objections 
under Order XLI, rule 22, Civil Procedure^ 
Code. 

In support of the first ground of appeal 
the appellant’s Counsel has relied on the 
terms of the foreclosure clause iu the deed 
as set forth in the beginning of this judg- 
ment, and also on two decisions of: this 
Court—-Bhag Singh v. Basawa Singh (1) and 
Har Gopal v. Bhagwan Sahai (2). The con- 
tention is that as "nó stipulated period for 


. R. 1906. 
R. 1907; 88 P. L, E, 1908. 
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redemption" is mentioned in the mortgage-. 
deed, the mortgage is not governed at all by 
Regulation XVII of 1806, and that the 
mortgage was zpso facto foreclosed, according 
to the terms of the deed, as soonas the 
interest, as agreed upon by the parties 
was not paid for two years from the 
date of the mortgage. According to the 
wording of section 8 of the Regulation and 
on the authority of the decisions of this 
Court cited above, the first branch of the 
contention advanced by the appellant’s Coun- 
sel is doubtless sound; but, as pointed out in 
those very decisions, it does not follow that 
the mortgage was foreclosed owing to the 
default made by the mortgagor in paying 
the interest for two years as stipulated in 
the deed. There being no stipulated period 
for redemption the mere covenant between 
the parties relating to payment of interest 
and providing thatin the event of ‘default 
being made in the payment of interest for 
two years, the house would become the 
absolate property of the mortgagee, does not 
suffice to deprive the mortgagor of his right 
of redemption within sixty years from the 
date of mortgage. Besides, as pointed out in 
Gurmukh Singh v. Malla (3) the mortgage- 
deed sued upon in this case was, at the time of 
its execution, subject to the provisions of 
clause 7 of section 8 and section 12 of the 
" Rales for the administration of Civil Justice 
in the Panjab and Ois-Satlej — Provines 
published by order of the Right Hon'ble the 
Governor-General of India,” which rules 
were promulgated in the Panjab soon after 
its annexation under the authority of the 
Governor-General’s despatch No. 413, datel 
the 3lst March 1849, paragraph 10. This 
order had the force of law in the Punjab 
under section 25 of the Indian Cosacils 
Act, 1861. Under the aforesaid rules the 
mortgage in question was not zpso [cio 
foreclosed on the failure of the mortgagor to 
pay interest for two years from the date 
of the mortgage; and we must accordingly 
hold that the plaintiff’s suit for redamption 
was maintainable. 

There remains the question whether the 
defendant-appellant is entitled to recaiva 
interest at the rate mentioned in the mort. 
gage-deed on the Rs, 200 out of the morte 
gage-money up to the date of redemption. 


(3) i P, R, 1881, 


Ld 
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This question has been fully discussed by 
the Courts below; and after hearing the 
appellant' Counsel on this point, we hold 
that the principle laid down in the decision 
of this Court, Jawahir Mal v. Rija Shah 
(1) applies to this case. The defendant is, 
therefore, not entitled to recsive interest 
for a longer period than eight years, 7. g., 
for two years under tha terms of the dead 
and for six years by way of post diem 
damages. As a result of the above findings, 
we dismiss the defendant's appeal. 


a 


We come now tu the plaintiff's cross-ob- 
jections. His Pleader has contendei (1) 
that the lower Courts are wrong in law iu 
allowing the defendant interest on Rs, -209 
for .more than two years, as also in awarding 
interest, onthe amount of the redemption 
money payable by the plaintiff io the de- 
fendant (2) ‘that the defendant is not 
entitled to tha costs of the improvement 
alleged to have been made by him and that 
in any case the amount allowed is excessive; 
and (%) that the order of the lower Appel- 
late Court as to costs is illegal and in- 
ejuitable, We think that these contentions 
have no force and we have no hesitation in 
overruling them. It seems to us to be clear 
on the authority of Jawahir Mal v. naja 
Shah (4), which reviews most of the autho- 
tities bearing on the point, that the defend. 
dant mortgagee is entitled to receive, not 
merely two years’ interest on Rs. 200 accord- 
ing to the terms of the decd, but also post diem 
interest on the said amount at the stipulated 
rate by way of damages for six years prior 
to the institution of the suit, We are 
further of opinion that the District Judge 
was right in awarding interest on the redemp- 
tion money at the rate of Re. 1 per cent. per 
month from the date of the decree up to the 
date of payment into Court. Thedefendant was 
entitled to receive from the plaintiff the amount 
settled by the decree of the District Judge 
as redemption money, and so long as the 
plaintiff .did not pay fhat amount to the 
defendant, the latter was entitled to receive 
interest on the same. The plaintiff could 
and should have paid the redemption money 
into Court, and in that event he would not 
have been called upon to pay interest thereon 
to the defendant. 


(4) 95 P. R. 1902; 21 P. L. R. 1968. 


As regards the nature and extent of the 
improvements effected by .the defendant 
while in possession of the house, and also as 
regards the cost of those improvements, the 
Courts below have discussed both these 
points at considerable length, and we need 
say no more inthis place than that we 
entire y agree in their conourrent findings 
upon them. We cannot see how the order 
of the lower Appellate Court as to costs is 
illegal or inequitable, and there is no reason 
whatever for interfering with it. For 
these reasons, we maintain the decree of the 
lower Appellate Court and dismiss plaintiff's 


, eross objections, 


As both the appeal and the cross-objec- 
tions have been dismissed, we think the 
parties should pay their own costs in this 
Court, and we order accordingly. 


Appeal dismissed, 


OALCUTTA HIGH COURT. 
MiscELLANEOUS' Cryit ÀAPPEALS Nos. 149 AND 
174 or 1912. 

|. February 4, 1914. 
Present;—Mr, Justice Imam and 
Mr. Justice Chapman. 
AMIRANNESSA CHOWDHURAIN— 
JULTOXENT-DEBTOR—-ÁPPELLANT 
versus - 
KARIMANNESSA CHOWDHURAIN AND 

ANOTHER — AUCTION- PURCHASERS— 


RESPONDENTS. 

Qivil Procedure Code (Act V of 1908), ss, 2, 47,144, 
151— Decree — Sale in execution, set aside on account of 
fraud between auction-purchaser and decree-holder— 
Fraud — Abuse of the process of the Court —Application 
to executing Court by judgment-debtor for mesne profits, 
if . maintainable ~Compenaation, 

When a sale in execution of a decree was set aside 
on account of fraud between the decree-holder and 
the anclion-pnrohaser: 

Held, that on an application by the judgment. 
debtor to the executing Court for mesne profits from 
the auction-purchaser during the period the latter 
was in possession, the Court has jurisdiction, under 
section 151 of the Civil Procedure Code, to grant 
the application, as the auction-purchaser is guilty 
of an abuse of the process of the Court, and to 
order compensation instead of mesne profits as the 
use of ihe latter term is incorrect. 

Beni Madho Singh v. Pran Singh, 14 Ind. Cas, 456; 
15 C. L. J. 187, follówed, although its correctness has 
been rendered open to doubt by Sajaraddi v. Durga 
Prosad, 16 Ind. Cas. 966; 16 C. L. J. 83, 
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Obiter dictum:;— The case does not fall within the 
terms of section 144 of the Civil Procedure Code, in- 
asmuch as what is seb aside is the sale itself, which 
is not à decree but a mere transfer of property. . 


Appeals from the orders of the District 
Judge of Tipperah, dated December 21, 1911, 
reversing those’ of the Third Munsif of 
Comilla, dated August 11,1911. 


FAOTS,—These are two applications under 
sections 47 and 144 of the Civil Procedure 
Code made in the execution department for 
mesne profits, by the  judgment.debtor 
against the auction-purchaseron a reversal 
of an execution sale. The auction-purchaser 
raised the objection that the applications are 
not maintainable in the execution department 
as the matter does not fall within sections 47 
and 144, Civil Procédure Code. 

‘The learned Munsif held that the order 
for sale is a decree and falls within sec- 
tions 47 and 144 of the Civil Procedure Code 
and clause (2) of section 144 bars a fresh 
suit. 

The learned Judge on appeal. held that 
the matter does not fall within section 47 as 
the auetion-purchaser was nob a party to 
the original deeree and the question is not 
one relating to the execution, discharge or 
satisfaction of the decree. He also held that 
it does not come under section 144 as the 
decree in pursuance whereof the sale had 
been held stands good. He dismissed the 
applications, 

The judgment-debtors appealed 
High Court. 

Babu Upendra Kumar, Roy, for the Appel- 
lants:—An order for sale is an order under 
section 47 of the Oivil Prosedure Code, and 
as such, is a decree within the meaning of 
section 2. Therefore, oa reversal of such 
an order, restitation may be made under 
section 144. At any rate, the Court can 
deal with the. matter under its inherent 
jurisdiction under section 151 as the auction- 
purchaser having been guilty- of fraud, has 
abused the process of the Court. See Ben: 
Madho Singh v. Pran Singh (1). 

Babu Jatindra Mohun Ghose, for the Re- 
spondents:—-An order for sale is not a decree. 
It is not even an appealable order. . See 
Order XLIII, rule 1. Sale is nothing buta 
conveyance through Court and sucha sale 
being voidable itis valid wnless set aside. 


to the 


(1) 14 Ind. Cas. 456; 15 C. L. J. 187. , 


Therefore, 
purchaser is good and not wrougfal,"so as 
to give rise to a question of mesas profits. 
See Safaraddi v. Durga Prosad, Sen (2) and 
President and Governors of Magdalen Hospital v. 
hnotts, (3). 

JUDGMENT.—One Syed Hossain Hydar 
Chowdhury obtained two decrees for rent 
against one Velayatunnessa. Velayatnnnessa 
is a lunatio and was represented by her 
husband as her guardian. The tenures were 
sold in execution and were purchased by 
Velayatunnessa’s son's wife Karimunnessa. 
Subsequently Velayatunnessa’s daughter 
A mirunnessa applied on behalf of Velayatun- 
nessa to have the sales set aside on the 
ground of fraud. She alleged that the 
former guardian, the decree-holder and the 
auction-purchaser were parties to the fraud. 
The applications were successful and the 
sales were set aside. Amirunnessa then 
applied on behalf of the lunatic for mesne 
profits from the auction-purchaser during 
the period the latter was in possession. The 
first Court granted the applications. These 
orders were set aside in appeal by the 
District Judge. The applicant now appeals 
to this Court. 

In support of the appeals ib has first been 
contended that section 144 of the Code of 
Civil Procedure applies, That section is 
to the effect that “where andis so far asa 
decree is varied or reversed, the Court of 
first instance" may cause restitution to be 
made to any party entitled to the benefit of 
restitution asthe result of the variation 
or reversal. It is contended that having 
regard to the definition of the word decree 
in section 2 (2) of the Code, an order for sale 
is a decree. We are not- satisfied that the 
ease falls within the terms of section 144, 
What was set aside was the sale itself, the 
transfer of the property. Itis difficult to 
say that a transfer 18 a decree, 

It is not, however, necessary to decide this 
point for we are of opjnion that the case falls 
within the provisions of section 151 of the 
Code. The auction-purchaser was held to be 
privy to the fraud. He was guilty of an 
abuse of the process of the Court. Sec- 
tion 151 says that the Court has an inherent 


(2) 16 Ind. Cas. 966; 16 C. L.J. 83. 
(3) (1879) 4 App. Cas. 324 at p. 334; 148 L. J. Ch, 
579; 40 L. T. 466; 27 W. R. 602. 


the possession of the suction- , 
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power to prevent abuse of its processes, It 
has already been held in the case of Beni 
Madho Singhv. Pran Singh (1), that a 
Court has power under section 151 to. order 
restitution in a case of this kind when a s:le 
in execution is set aside. lt is true that the 
correctness of the decision has been rendered 
open to doubt by the decision in the case of 
Safaraddi v. Durga Prosad Sen (2) but the 
present case is indistinguishable from the 
case of Bend Madho Singh v. Pran Singh (1), 
and we are bound by the latter decision. 

It is true that it 18 not strictly correct to 
use the term mesne profits in this connection. 
The sale was not void. It was only void- 
able. The auction-purchaser was not in 
wrongful possession, But clearly the appli- 
cant is entitled to be restored to the position 
in which he would have been if the fraud 
had not been perpetuated” He is entitled 
to an order to that effect. The amount of 
compensation will be assessed accordingly 
in the subsequent proceedings in the Court 
of firat instance. 

The appeals are allowed. The orders 
of the District Judge are set aside. The 
appellant is entitled to orders for compensa- 
tion to be assessed upon the principles set 
forth. 

The appellant is entitled to bis costs in all 
Courts. We assess the hearing fee in this 
Court at three gold mohurs. A single fee for 
the two appeals. 

Appeals allowed. 


ALLAHABAD HIGH COURT. 
Seconp CIVIL ÀÁpPEAL No. 349 or 1913. 
December 4, 1913. ` 
Present:—Mr. Justico Piggott. 
SHEO DIAL— DEFENDANT—ÀPPELLANT 
versus 
Musammat PARBATIA AND OTBHERS— 


PLAINTIFFS AND DgrENDANTS— Resron DENTS. 

Suit by one joinot wner for ejectment of trespasser— 
Other co-sharers made defendants— Form of decree. 

W here one of several joiut owners of certain properby 
sues in  ejectment against a trespasser, making 
the remaining ‘owners defendants on ihe ground 
that they would not join as plaintiffs, the decree 
should be one not for joint possession but for posses- 
sion in favour of the plaintiff aud should make it 
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clear that the plaintiff's possession is on his own 
behalf and on behalf of his co-sharers to the extent 
of their shares. 


Second appeal from the decision of the 
District Judge of Banda, dated 8rd January 
1913. 

Mr. Sarat Ohandra Choudhri, for the Appel. 
lant. 

Mr. Govind Prashad, for the Respondents, 

JUDGMENT.—The point raised by this 
second appeal is asto the precise form of 
the decree which ought to be passed when 
one of five joint owners of property sues in 
ejectment againsta trespasser, making the 
remaining owners defendants on the ground 
that they would not join as plaintiffs. The 
lower Appellate Court has decreed the plain- 
tiff’s claim for possession as brought. Al- 
though the appeal before me is simply on behalf 
of the defendant No. 1, who has been found to 
have been a trespasser, I have no doubs 
that I have jurisdiction under Order XLI, 
rule 33 of the Civil Procedure Code to pass 
whatever decree ought to have been passed by 
the Courts below. [ do not consider that there 
ought to be a decree for joint possession. In 
the first place there might be some difficulty 
in executing that decree under Order XXI, 
rule 35, clause (2) of the Civil Procedure Code. 
In any case the defendants Nos. 2, 3, 4 and 5 
who refused io join in the suit and put in no 
&ppearance in the Courts below, are not en- 
titled to come in as deeree. holders with the 
plaintiff under whatever sort of decree may 
be passed. It has, however, been pressed upon 
me that the decree might advantageously be 
so modified as to make it clear that the 
plaintiff obtains possession .thereunder on 
behalf of herself and her co sharers, and not 
adversely to the latter. I think this course 
Should be adopted, because if may save 
further litigation hereafter. I modify the 
decree of the lower Appellate ‘Court by 
decreeing possession of the property in sait in 
favour of the plaintiff by ejectment of the 
defendant No. 1, the plaintiff’s possession to 
be on her own behalf and on behalf of her 
co-sharers, defendants Nos. 2, 8, 4 and 5 to 
the extent of their shares, I leave the parties 
to bear their owu costs of this appeal. 


Appeal cllowed. 
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CALCUTTA HIGH COURT. 
MiscELLANEOUS Sivit ÁPPEAL No. 470 or 1911. 
November 24, 1913. 

Present: —Mr. Justice Fletcher and 

- Mr. Justice N. R. Chatterjea. 
Munshi GHOLAM MAHOMED MUSTAFA 
AND OFHERS— JUDSMENT- DEBTORS — 
APPELLANTS | 
versus 
MANINDRA NATH BHATTACHARYYA 
AND OTAERS—-DECREE-HOLDERS — RA3IPONDENTS. 

Civil Procedure Code (Act V of 1903), O. XXI, r. 89 
— Deposit by judgment-debtor to have sale set aside — 
Deposit short-—-Mistake of judgment-debtor due to 
information received from Sheristadar or chief minis. 
terial officer of Court, effect of —Act of Court, 

Under Order XXI, rule 89 of the Civil Procedure 
Code, a jadgment-debtor deposited in Oonrt within 
the prescribed period an insufficient amount repre- 
sented to him by the Serishtadar of the Court as 
being recoverable under the decree. The jadgment- 
debtor, however, petitioned for permission to deposit 
the balance but the lower Court rejected the petition 
a3 filed after the prescribed time and confirmed the 


sale: 
Held, that as the judgment-debtor was led into the 


mistake by an officer of the Court who was entitled in 
the course of his duties to represent what was the 
amount due from the judgment-debtor, the sale should 
be set aside. 

Ugrah Lall v. Radha Pershad Singh, 18 C. 255 and 
Palturam Singh v. Kamini Mani Dasi, T Ind. Cas. 52, 


followed. 
Chundt Charan Mandal v. Banke Behary Lal Mandal, 
26 C. 449 (F. B.); 8 C, W. N. 283, referred to. 


Appeal from the order of the Third Sub- 
Judge of Hooghly, dated August 28th, 1911. 


FACTS.—This appeal arises out of an 
application for setting aside an execution sale, 
under .section 174 of the Bengal Tenancy 
Act, The sale was held on the 18th Juue 
1911. Oa the 12th July 1911, the jadg- 
ment.debtors deposited in Court the amount 
stated in the proclamation of sale, with an 
excess amount of Rs. 3 only, to get the sala 
set aside under section 174. The auction. 
purchaser who happens tobe one of the 
decrea-holders, objected on the ground that 
the amount deposited was insufficient inas- 
much as it does not cover the fall amount 
dae under the decree on the date of deposit. 
It was in evidence that the amount deposited 
by the judgment-debtors wasthe amount 
represented to them by the sheristadar of the 
Court as being recoverable under the decree. 
The Court below said:— In my opinion 
the case of Sheth Fakir v. Bera) Mohini Das 
(1) cannot govern this case. In the case 


(1) 11 C. W, N. 116. 


cited, the aid of the Court was invoked by 
the jedgment debtor for ascertainment of 
the exact amount that was to be deposited 
in. Court to get the sale set aside under 
section 174 of the Bengal Tenancy Act. 
The officer of the Court made some mistake 
in the ealculation and. hence it was that a 
lesser amount than was necessary came to 
be deposited in Qourt. It was, therefore, 
that the Court set aside the sale. In the 
present case, however, the aid of the 
Court was not invoked by the judgment- 
debtors. The chalan itself ahows ou the 
very faceof itthat the judgment debtors 
deposited the amount that was mentioned 
in the proclamation of sale The provision of 
section 174 (1) is clear and unequivocal. 
"The amount recoverable under ihe decree 
with costs," and “asum equal to five per 
centum ‘of the pfirchase money" should be 
deposited. The debtors cannot avail them- 
selves of the provisiors of section 310A. 
old Civil Procedure Code. I hold, there- 
fore, that the deposit was not sufficient.” 

On July 29th, 1911, the judgment debtors 
had made an application for permission t> 
deposit the bulance of the decretal money, 
but-the lower Court rejected the petition as 
filed after the arguments were heard. 

Eventually the sale was confirmed. 

The judgment-debtors appegled to the 
High Court, 

Mr. S, P. Sinha and Moulvi 
Mustafa Khan, for the Appellants. 

Babas Mohentr: Nath Roy, Broja fal 
Chakruvart: and Surendra Kumar Bose, for the 
Respondents. 


Mahommed 


JUDGMENT.. 


Fu&TCHER, J.— This is an appeal against 
an order of the Third Subordinate Judge of 
Hooghly, dated the 28th August 1911. The 
order complained of is an order refusing to 
set aside a sale in execution under the pro- 
visions of section 174 of the Bengal Tenancy 
Act. The landlords, on the 13th January 
1911, obtained a decree for rent against their 
teuants for a sum of Rs. 21,295-4-9 together 
with costs which were subsequently assessed 
at the sam of Rs. 1,404-3.2. In execution of 
that decree the Jandlords brought the interest 
of the tenants to sale on the 13th June 1911 
and the property was sold for the sum of 
Ra. 9,500 and, as is not unusual in this 
country, one of the decree-holders was the 
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purchaser of the tenant’s interest. On the 
12th July 1911, the judgment-debtors applied 
under section 174 of the Bengal Tenancy 
Act to pay into Court the money recoverable 
under the decree and, as a matter of fact, 
the sum of Rs. 23,382.10.9 plus Rs. 475 as 
compensation to the purchaser was paid into 
Court. The evidence given by the judgment- 
debtors is that the amount so paid was the 
amount represented to them by the sheristadar 
or the chief ministerial officer of the Court as 
being recoverable under the decree and they 
accordingly say that, if the amount was in- 
sufficient, they were led iato that mistake by 
an officer of the Court who was entitled in 


the course of his duties to represent what was 


the amount due from them under the terms 
of the decree. The objection was taken be- 
fore the learned? Subordinate Judge but it 
was disallowed. The net result is that the 
landlords have got the tenure that belonged 
to the tenants. They have also attached in 
execution of their decree the amount that has 
been paid into Court under section 174 of the 
Bengal Tenancy Act; and there cannot be 
any doubt that the landlords, if that order 
complained of stande, will get both a large 
portion of the money and the property that is 
about double the amonnt of the decree. That 
fortunately, I think, is a course which the 
Court is not pound to lend itself to. There is a 
decision on section 174 which stands unaffected 
by the Full Bench decision reported as Chund: 
Oharan Mandal v. Banke Behary Lal Mandal 
(2). Theexact point that is raised in this 
appeal was decided in the case of Ugrah Lali 
v. Radha Pershad Singh (3). That. was a 
decision of Chief Justice Sir Comer Petheram 
and Mr. Justice Amir Ali, and the facts of 
that case are not distinguishable from the 
facts of the present case. It is quite trae 
that that decision was noticed in the Full Bench 
ease reported as (nandi Oharan Mandal v. 
Banke Behari Lal Mandal (2), but the decision 
remains unaffected. A more recent‘ decision 
reported, only so far as I know, in-the 7th 
Volume of the Indian Cases at page 52 is a 
decision of Mr. Justice Holmwood and Mr. 
Justice Digambar Chatterjee, the name of 
the case being Paliuram Singh v. Kamini 
Mont Dasi (4). Inthat case so far as I can 


(2) 26 C. 445; 3 OC. W. N. 283, 
(3) 18 C. 255. 
(4) 7 Ind. Cas. 52. 


are entitled to recover their costs from 


gather, the judgment-debtor acted upon a 
conversation with the Moharir of the Court. 
Speaking for myself, I should wishto guard 
myself against saying that whenever a judg- 
ment-debtor has a conversation with a 
Moharir of the Court, it should be taken to be 
the act of the Court. It may be that in some 
other cases any other Bench might consider 
that a mistake which arose from a bona fide 
conversation with a Moharir should not . be 
attributed to the Court. However, in this case, 
we have not got to consider whether we 
approve of those two decisions of Ugrah Dall 
v. Radha Fershad Singh (3) and Palturam Singh 
v. Kamini Moni Dasi (4), but whether if in fact 
weshould come to the conclusion thatthosetwo 
decisions do not commend themselves to us 
that this is a casein which we shculd refer 
for the consideration of a Fult Bench. In 
my opinion, it wonld be impossible to select 
a worse case if we consider that a reference 


should be made, than the present one. All 
the merits are on the side of the 
appellants. If the order that is appealed 


from stands, a grave and serious injustice 
would be done tc the tenants and the land. 
lords would receive practically twice the 
amount of the decree when the whole dispute 
between the parties was whether the unfor- 
tunate tenants should have paid, over and 
above sucha large sum as Rs. 23,000 and 
odd, & sum of Rs. 100 and odd to cover the 
interest on the decretal amount from the 
date of the sale to the date of the deposit. 


It seems to me that in a case like this, the 
Court should not take any steps to assist the 
landlords working out such a manifest 
injustice to the tenants, The learned Sab- 
ordinate Judge onght to have followed the 
decision of Ugruh Lall v. Radha Pershad 
Singh (3), the facta of which are indistin- 
guishable from the present case. For the 
purposes of this appeal, it is sufficient to say 
that this case being concluded by the deci. 
gions of Ugrah Lall v. Radha Pershad Singh 


(8) and  Palturam Singh v. Kamini 
Moni Dasi (4), the appeal should be 
allowed. We accordingly set aside the order 


of the lower Court and direct that the sale 
complained of be cancelled. The appellants 
the 
respondents both in this Court as well "as in 


` the lower Cocrt. 


The appeal having been disposed of, no 
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order is necessary to be made in the Rule. 


N, OBaTTERJEA, J.—I agree. 
Appeal allowed, 


.  OALCUTTA HIGH COURT. 

SgcouND Civi, ApPgAL No. 2303 or 1911, 
January 30, 1914. 
Preseni:—Mr. Justice Coxe and 
Mr. Justice D. Chatterjee. 
G. M. ANDERSON AND ANOTHER —DEFENDANTS 
— ÁPPELLANTS 
vOTS"US 

De. JAMES HENRY GEORGE HILL 
AND OTHERS— P LATNTIFF3— RESPONDENTS, 


Jalkar, meaning of—Right to snare water-fowl, if | 


included in jaikar. 

As a matter of law, the term jalkar does not in- 
clude a right to snare water-fowl. 

Amriteswart Debi v. Secretary of State for India in 
Council, 24 C. 504, 241. A. 33; 1 C, W. N. 249, referred 
to 


Appeal from the decree of the District 
Judge of Mozafferpore, dated May 30, 1911, 
reversing that of the Munsif of Motihari, 
dated November 23, 1910. 

FAGTS.—In this suit the plaintiffs seek 
to recover arrears of rent together with cess 
and damages for 1317 at an annual rent of 
Ra. 455 in respect of a jaltar. The defend. 
ant No. 1 contends that the galkar leased to 
her included not only a right of fishery but 
also a right to catch and snare waber-fowl; 
that in December 1909, Mr. Fraser who is 
an Assistant in the Turkaulia concern of the 
plaintiffs went to shoot on this water; that 
the defendant No. 1 objested to his doing so; 
and that thereupon Mr. Fraser prevented the 
defendant from catching water-fowl, and put 
the defendant to great loss. The defendant 
No. 1 alleges that as she was dispossessed 
from the property demised to her, by Mr. 
Fraser who is the actual person who leased 
the property to her, she is not liable for tha 
rents claimed. 

On this point the first Court said:— It is 
contended on behalf of the plaintiffs that this 
right of catching and netting water-fowls 
was never settled with the defendant and, 
therefore, there was no dispossession. Ex- 
hibit I showed that the entire Jjulkar 
Bariaria was settled with the defandant, aud 
Mr. Fraser in his cross-examination stated 


that at the time of Settlement by auctiom, he 
did not give out that the jalkar included only 
ihe right of fishing in the water and that it 
did not include the right of catching water- 
fowls. The word jalkar is a wide and com- 
prehensive term and it does not appear that 
at the time of Settlement any reservation was 
made on behalf of the plaintiffs. The bando- 
bust book does not show that only the right 
of fishing in the jalkar was put up to auction. 
No doubt, after the out-break of dispute, this 
contention was put forward by Mr. Fraser. 
But the bundobust book does not support this 
contention. Ths word jalkar certainly in- 
cludes the right of catching birds in water. 


. Thase birds come there annually in winter 


and go away as soon as winter is over. They 
are neither reared nor maintained by any 
body ia this water; so that the right to catch 
or net these birds must necessarily pass with 
the water. The word jalkar means and in- 
cludes all animals found in the water includ- 
ing fish and fowls as well asthe produce of 
water.plants etc. I, therefore, fail to see how 
can it be said that the right of catching 
these birds was never leased out to the de- 
fendant. It is admitted in this case by 
plaintiff’s witnesses that the right of catching 
and netting these water-fowla was never 
separately leased out; and the bandobust bock 
also does not show that this was ever done. 
Mr. Fraser admits that if the birds be settled, 
they would fetch som» rent; and that 
the mallahs catch these water-fowls at night, ` 
According to Mr. Fraser, these water-fowls 
are reserved for shooting by the factory 
people. Bab 16 does not appear that any 
precaution was taken in order to pravent 
the mallahs from catching these water-fowls 
at night. Moreover, these birds fiy away 
from this jalkar after winter, so I fail to see 
how can ib be said that they are reserved for 
shooting by the factory people. * * I find that 
the right of catching these water-fowls was 
included in the jaltar and that this right 
was leased out tothe defendant. It, there- 
fore, follows that the plaintiff cannot recover 
any rent in this suit.” 


The suit was, therefore, dismissed. On 
appeal by the plaintiffs, the learned District 
Judge said on this point:— The frst 


“point to be considered is what really was 


leased to the defendants. The  bandobust 
book of the factory has been filed, and all it 
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shows is that Bariaria jalkar was leased, and 
the question is what is included in this term 
jalker. Now jalkar is stated in Wilson's 
Glossary to mean '" water.iax, profits or rents 
derived from water, lakes, ponds or the like, 
upon a tract of country or estate with the 
right of fishery and of cultivating the beds 
if dry." It is also said to be generally used 
for a fishery or the right of fishing, and in the 
Privy Council casereportedas Amriteswart Debit 
v. The Secretary of State for India in Council (1) 
their Lordships of the Privy Councilstated that 
the term was a general one and might in- 
clude the right to drift and strand timber as 
well as the right to fish or any other interest 
of asimilar kind in the produce of a river. 
I have also examined a number of other cases 
including the cases reported as Forbes v. Meer 
Mahomed Hossein (2) and Rakhal Ohurn 
Mundul v. Watson and Uo (3) and Ram Gopal 


Bysoch v. Nurum- ud-din (4), in all of which * 


cases the word jalkar was taken to mean a 
right of fishery. Similarly I find in Wood- 
man’s Digest a reference to two old cases, 
. one reported as $uroop Ohunder Mozoomdar v. 
Jardine Skinner and Qo (5) and one reported as 
Gopee Thakoree v. Sheo Sevuk Missir (6), which 
indicate that in those cases a jaikar right was 
only a right to fish, and I do not think that 
the term jalkar can be extended to mean a 
right to snare wild fowl flying overa lake 
and occasionally visiting it, nor do I know of 
any case in which this extended meaning has 
been given to the term 3alkar.” 


The learned Judge then discussed the 
evidence and came to the conclusion that the 
right to snare water-fowl was not leased to 
the defendant. With reference to the mallahs 
catching water-fow] stealthily, he remarked:— 

In fact all that the defence evidence at 
most establishes ik that mallahs do occasionally 
snare birds in this water, and this may pos- 
sibly be true, but the fact that these men 
stealthily snare water. fowl from time to time 
is no indication that any right to snare these 
birds was leased to the defendant, nor have 
I ever heard of a jalkar right being supposed 
to include a right to catch birds occasionally 


! (1) 24 C, 504; 24 I. A. 38; 10. W. N. 249, 
(2) 20 W. R. 44; 12 B. L. R. P. C. 210. 
(3) 10 C. 50. ` 
(4) 20 C. 446. 


(6) 2 Hay. 468; Marsh 384. 
(6) ON. W..95. 


settling on the lake. I find, therefore, tbat 
what was demised to the defendant was a 
right of fishery and in any case that the right 
to snare water-fowl was not leased out to 
her. Mr. Fraser was, therefore, within his 
rights in shooting over this water himself, and 
it cannot be said that he substantially inter- 
fered with the defendant's enjoyment of the 
property leased to her." 

The learned Judge decreed the plaintifi’s 
suit with costs. 

The- defendants appealed 
Court. 

Babus Atulya Charan Bose and Lakshmi 
Narayan Singh, for the Appellants, 

Babus Umakalt Mukherjee and Manmatha 
Nath Mukherjee, for the Respondents. 

JUDGMENT. 


Coxs, J.—This appeal arises out of a 
suit for the rent of a certain galkar leased 
to the lst defendant, the 2nd defendant 
being said to be a sureiy for the payment 
ef ihe rent. The  Munsif dismissed the 
suib on the ground thatthe plaintiffs had 
interfered substantially with the defendant’s 
possession of the jgalker by preventing her 
men from snaring — water-fowl. He 
also held thatthe 2nd defendant was not 
a .surefy. This decision was set aside by 
the District Judge and the defendants 
appeal to this Court. 

The main question in controversy is 
whether the lease of the jalkar included 
the right to snare water-fowl. Reliance 
is placed on the decision of Amrzteswart Debi 
v. The Secretary of State (1),in which it 
was held thata right to drift timber was 
included im the term ‘jalkar’. Obviously, 
however, it would be a considerable extension 
of this decision to hold that, as a matter of 
law, the term ialkar must include the 
right to snare waber-Iowl. 

Is seems to me that the only way by 
which the appellants could avoid the findirg 
of fact of the Court below, thatthe right 
to snare water-fowl was not demised, would 
be by showing that evidence to elucidate 
the true meaning of the term dalkar was 
inadmissible under section 93 of the 
Evidence Act. I donot think that this 
contention would be sustainable. The 
subject is fully discussed in the notes to 
sections 93 and 98 of the Act in the 
work of Woodroffe and Ameer Ali, But 
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if the contention succeeded, tha resalt would 
be that the term ‘julkir’ would remaiia 
-untranslateable aad: the defendants (wh» 
admittedly took the lease and are bouud 
to show why they should not pay the rent) 
would necessarily fail. The learned Dis- 
trict Judge in his remarks ou Mr. Freaser's 
evidence clearly held that this demise 
does. not include the right to snare water- 
fowl and I am nob prepared to say that 
there is anything erroneous in law ia that 


‘decision. 
The decision that the 2ad defendant was 


a surety is one of pure fact and cannot be 


questioned in second appeal. 
The appeal must, therefore, be dismissed 


with costs. 
Appeal dismissed. 


ES 


PUNJAB CHIEF COURT. 
FiBsr Civit Apesas No, 854 or 1911. " 
Febraary 4, 1914. 
Present; —Mr. Justice Rattigan and 
Mr. Justice Scott-Smith. 
SHI GOPAL AND OTHERS —DEFENDANTS— 
APPELLANTS 


VETsus 
Musammat AMBA DEYV (.—PLAINTIFF — 


RESPONDENT. 

Fatal Accidents Act (XIII of 1855), s. 1—Child, 
son adopted after death of deceased by widow, mot— 
Compensation, apportionment of, among relatives, dis- 
cretionary-— Widow. . 

Where the Railway Authorities awarded Rs. 10,090 
compensation to the widow, father, mother and grand. 
father of a person killed in a railway accident, under 
Act XIII of 1855, and a suit was afterwards brought 
by the widow against the father, mother and brothers 
of the deceased and also aginst another, alleged by 
father, mother and brothers to have been adopted 
by the widow to her late husband, for recovery of her 
share: 

Held, (1) that à son adopted after the death of the 
deceased is not a *ohild" of the deceased for the par- 
poses of Act XIII of 1855; 

Vinayak Raghunath v. The Great Indian 
Peninsula Railway Company, 7 B. H.C. R. O. C. J. 
118, followed. ` 

(2) that the grandmother of the deceased, who 
was a lady of very advanced age at the time of the 
deceased’s death and was then being supported by her 
son earning Rs. 15 per mensem was nob entitled, in 
the circumstances of the case, to any part of tho com- 
pensation; l 

(3) that the Act specifies certain relatives to whom 
compensation is awardable but if leaves ib fo tae 
Court to grant such compensation to all or to any of 


such person»; 
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(4) that the widow being entirely dependant upon 
her late husband, and the father earning Rs. 15 
per mensem and having two sons living to whom he 
can look for support, if necessary, bhe District Judge 
exercised a reasonable discretion in granting to the 
widow jrds of the compensation awarded by the 
railway; 

(5) that proportionate deductions should be made 
from the widow’s share on account of the funeral ox- 
pensos of the deceased, and the expenses of recover- 
ing the compensation and that the widow must also 
refund ihe amount paid during her illness after her 
husband's death for medical attendauce. 


First appeal from the decree of the District 
Judge, Delhi, dated 17th June 1911, deoree- 
ing plaintiff’s suit with costs. 

The Hon'ble Mr. Shad: Lal, R. B., for the 
Appellants. 

Mr. Shah Nawaz, for the Hon’ble Mr. 
Muhammad Shafi, K. B., for the Respondent. 


J UDGMENT.—~On the 6th May 1908, one 
Chhutan Lal was killed in & railway accident 


eand on the 12th May, the widow, Musammat 


Amba Devi, the father, Shi Gopal, the 
mother, Musammat Gomti, and the grand- 
mother, Musammat Ram Devi, preferred a 
claim, through their legal adviser, for com- 
pensation under Act XIII of 1855, 

The Railway Authorities awarded a sum 
of Rs. 10,000 as compensation for the loss 
caused to the deceased's family by his death, 
and the whole of this sum was admittedly 
received by the said Shi Gopal, on behalf 
of himself and the other persons thereto 
entitled. 

In the present suit the plaintiff. is tha de- 
caased’s widow, and she claims to recover $«ds 
of the said sum of Rai, 10,000 on the ground 
that she was entirely dependant upon her 
hasband, and that she is the person who 
has suffered most severely iu consequences of 
his death. 

The defendants are the father, mother aud 
two brothera of the deceasad, and one Bishen 
Sarup, who is alleged (by defendants) to have 
been adopted by plaintiff asa son to her 
late husband. Ihe brothers of the deceased, 
and the allegel adopted son were added as 
co-defendants upon the application of Shi 
Gopal. 


Tha pleas of the defendants were that the 
sum of R3. 10,000 was realized for the benefit 
of a joint Hindu family of which the deceased 
and defendants were members; that plaintiff 
was entitled merely to maintenance, or at 
most to ith of the snm awarded; that Sai 
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Gopal was entitled to deduct from the said 
sum (4) Rs. 600 paid by him for the funeral 
expenses of the deceased; (b) Ra, 400 paid to 
the Pleader who had acted for the family in 
securing compensation from the railway; (c) 
Rs. 100 paid for medical aid to plaintiff after 
her husband's death; and (4) Rs. 200 being 
the value of ornaments made over to plaintiff 
by Shi Gopal. It was also urged that 
Musammat Ram Devi, deceased’s grandmother 
who was alive when compensation was given 


but had died prior to suit, and Bishen Sarap, 


the alleged adopted son, were entitled to share 
in the sum awarded. 

Plaintiff in her replication denied that lis 
had adopted Bishen Sarup, and upon the 
other points raised by defendants, joined issue. 

- -Hight issues (page 9 of the paper-book) 
were originally framed by the then District 
Judge, but these were subsequently re- 
framed and reduced to five by his successor 
who decided the case. They run as follows: — 

» (1) Whether an adopted son is entitled to 
share: in money received as compensation 


under Act XITt of 1855P 


"(9) Whether the apportionment of money 
paid by way of compromise by a person liable 
under the said Act is governed by the same 
rules as if the money had been recovered by 
suit? 

"(8) Whether in apportioning the amount 
sa received a8 compersation, the Court has 
power, under the Act, to grant an;ananity in 
lieu of a lamp-sum to any party entitled? 

"(4) To what share of the amount received 
as compensation is plaintiff entitled? 


"(5) To what share, if any, was Musim nat 
Ram. Devi, entitled, and who is her 
legal heit? Z 

The District Jadge, in hia judgment, iunor- 
ed the 5csh issue altogether, and upon the 
other issues he held (1) that an adopted 
gon is not entitled to a share; (2) that 
there was no distinction under the provisions 
of the Act between money realiz:d as oom. 
pensation by compronise and money received 
after contest, and that under the said pro- 
visions, relief is granted to spacified relations 
of the deceased and not to the joint family 
to which he belonged, (3) that the said pro- 
visions did not justify the Court in awarding 
au anunity, in lieu of a share in the sum 
awarded, to any persona entitled to receive 
compeusation, aul Ch) that fur resia) set 
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forth in paragraph 5 of the plaint, plaintiff 
was entitled to $rds of the sum awarded. 
The Court further held that even after de- 
ducting “the Rs. 400 alleged to have been 
spent on lawyer's fees, defendants, Shi Gopal 
and Musammat Gomti, will have an ample 
sum left for their maintenance,” and added 
"they have not very loog to live." He 
refused to make any deductions on account 
of the expenses incurred by defendant upon 
the funeral of the deceased, and passed a 
decree for Rs. 6,666- 10. 8, with costs in favour 
of plaintiff. 


Defendants have appealed to this Court 
from this decree, but the only points urged 
on their behalf are (1) that Bishen Sarup, 
as adopted son of the deceased, is entitled to 
a share in the sum awarded; (2) that Musam- 
mat Ram Devi, deceased's grandmother, 
who was alive at the time when the compen- 
sation was made, was also entitled to a share, 
(3) that defendants were entitled to deduct. 
from the sum awarded, the amounts paid by 
Shi Gopal to the Pleader through whom they 
recovered compensation, for the funeral 
expenses of the deceased, for medical aid to 
plaintiff, and the value of the ornaments 
given to her after her husband's death and 
fioally (4) that plaintiff was not entitled to 
elaim $rds of the compensation. Mr. Shadi 
Lal admitted before us at the hearing that 
all other points urged by defendants in the 
lower Court .were unsustainable and were 
given up by him. 


We proceed to deal seriatim with the 
above points. (1) There is no proof that 
Bishen Sarup was adopted by plaintiff as 
a son to her late husband after the latter's 
death. Plaintiff has denied the allegation 
when she was examined as a witness in the 
case and there is no evidence to the con- 
trary. But even if she had adopted Bishen 
Sarup, the ease reported as Vinayak Raghu- 
nath v. The Great Indian Peninsula Railway 
Oompany (1) is good authority for holding 
that a son adopted after the death of the de- 
ceased is not a child of the deceased for the 
purposes of Act XIII of 1855. The reasons 
given by the Bombay High Court for arriv- 
ing at thia conclusion appear tous to be 
conclusive, and Mr. Shadi Lal, in replying 
to Mr. Shah Nawaz, was spliced to admit 


(1) 7 B. H C. R, O. C, J, 113. 
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that in face of the authority cited, he could 
not press the claims of Bishen Sarup. 

(2) Musammat Ram Devi was the grand- 
mother of the deceased. She must have 
been a lady of very advanced age at the 
time of her grandson’s death, and it is not 
denied that she was then living with her 
son, Shi Gopal, and was maintained by 
him. There is no evidence that she received 
any maintenance from the decsased, or’ that 
she was in any respect put to pecuniary loss 
by the latter’s death. In these circum- 
stances, and having regard to the fact that 
Act XIII of 1855 was intended to compensate 
families for loss occasioned by the death, 
through actionable wrong, of a member of 
the family, we are of opinion that no part 
_of the compensation was equitably claimable 
by the deceased’s grandmother. The act 
specifies certain relatives to whom compen- 
sation is awardable, but it leaves it to the 
Court to grant such compensation to all, or 
any, of such persons, and in the present case 
we can see no justification for allotting any 
part of the compensation to the heir of 
Musammat Ram Devi. 


(3) We think that plaintiff must par, from 
the share of the compensation to be awarded 
to her, a proportionate part of the amounts 
paid by Shi Gopal to the Pleader, through 
whom such compensation was obtained, and 
for the general expenses of the deceased, we 
also. hold that she must refund defendant, 
Shi Gopal, the Rs. 100 paid by him for 
medical attendance upon plaintiff after her 
husband's death.. We see no reason to doubt 
that Shi Gopal paid Rs. 400 tothe Pleader, 
as he alleges, but we do not think that he 
expended so large a sum as Rs, 600 upon the 
funeral ceremonies of the deceased. In our 
opinion, the sum of Rs. 200 woald, in all 
probability, represent the actual sum so ex- 
pended by him. 


(4) As to the amount which plaintiff 
should receive from the sum awarded, we 
agree with the District Judge that she is 
the person who has suffered most severely in 
consequence of her husband's death. She 
was entirely dependant upon her husband, 
and is now left penniless, save as. regards 
such part of the compensation as- may be 
given to her. On the other hand, the de- 
ceased’s father, Shi Gopal, is himself earning 
Rs. 15 per mensem, and he has two sous 
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living to whom he can look for suppori if 
necessary. In the circumstances the District 
Judge exercised a reasonable discretion in 
granting the plaintiff two-thirds of the 
amount awarded by the railway as compen- 
sation. 

The result of our findivgs is that plaintiff 
must dedact from the amount to be awarded 
to her twothirds .of (1) the Rs. 400, 
Pleader’s fee, and of (2) the sum of Rs. 200 
paid (as we find) by Shi Gopal for funeral 
expenses. She must also pay the sum of 
Rs. 160 expended on her by Shi Gopal durisg 
her illness, Thus the total amount to be 
deducted from her share will be Rs. 500 
and she will be entitled to a decree for 
Hs. 6,166-10-8. Her costs in the lower 
Court will be in proportion to the said 
amount. 


We.accept the appeal tothe extent above 
indicated, but as it is obvious that appellants 
have practically failed in their appeal, we 
direct, that they shall pay defendani’s costs 
in this Court, and we fix Rs. 250 as the sum 
to be paid by them to eee as Pleader’s 
fee upon this appeal. 


Appeal accepted, 


CALOUTTA HIGH COURT. 

Civit Rose No. 1363 or 1913. 
February 17, 1914. 
Present: —M r. Justice Coxe and 
Mr. Justice D. ‘Chatterjee. 
SARDARI SH. A—DaoREE-HOLDER— 
PETITIONER 
versus 
HUKUM CHAND AND ANOTHER—JUDGAENT- 
DEBTORS—OPPosrrE PARTY. 

Civil Procedure Code (Act V of 1908), s. 115—Ligh 
Courts Act (24 iy 25 Vict, C. 104), s. 15—Superintend- 
ence of High Court—Sonthal Parganas Act (XXXVII 
of 1855), s. 2—Prcviso -sonthal Parganas Regulation 
V of 1893, s, 27-—Gwit valued at more than 
Rs. 1000—ortgage decree — Evecution —Adjournment 
of sale by Sub-Judge--Order, if revisable by High 
Court. 

The petitioner obtained a decree for more than 
Rs. 1,000, for sale ona mortgage and the property 
was adver tised for sale. The landlord objected to the 
description of tho proporty us beiug moharrary mauraat 
and he alleged that it was & tenancy-at« will. Uiti- 
mately the petitioner obtainod a Rule from the High 
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Court, which with the consent of the parties was made 
absolut® and the landlord was discharged from the 
record and the property was ordered to be sold as 
tenancy.at-will. The case went back to the Snb- 
Judge of Deoghur. The landlord also applied to the 
executive authorities-for a further enquiry which 
was ordered to be held by the Sub-Divisioual Officer 
who was also the Sub-Judge who adjourned the sale. 
The petitioner obtained a Rule for the immediate sale 
of the mortgaged property: 

Held, that (1), as the subject-matter of the snit ex- 
ceeded ono thousand rupees, it was governed by the 
general laws and Regulations; 

(2) the High Court's general powers of superin- 
tendence under the Charter are in no way restricted 
by the Sonthal Perganahs Regulations and Rules. 

Dungaram Marwari v. Rajakishore Deo, 18 C. 138, 
followed. : 

(3) the order of the Sub-Judge adjourning the sale 
can be examined by the High Court, though not 
under section 115 of the Civil Procedure Code, yet 
under section 15 of the Charter, and that the Sub- 
Judge should be directed to proceed with the sale at 
once, A 


Tej Ram v, Harsukh, 1 A. 101, cited. 


Rule-against the order of the Sub-Judge of 
Deoghur, dated September 29th, 1913 

Mr.*$. P. Sinha, Babus Bipin Behary Ghose 
and Mohini Mohan Chatterjee, for the Peti- 
tioner. 


Mr. C, R. Dass and Babu Surendra Nath 
Ghoshal, for the Opposite Party. 


JUDGMENT, 


Coxg, J.—The petitioner in this case 
obtained a decree for sale on the mortgage 
and the property was advertised for sale 
on the 18th April 1912. The opposite party, 
Surajmal Marwari, claims to be the land- 
lord of the judgment-debtor and he objected 
to the description of the property as being the 
motarrart maurasi property of the judgment- 
debtor, inasmuch as he contends that the 
judgment-debtor is a mere tenant-at-will. 
Various references were made to the land- 
lords and the executive authorities and 
ultimately the petitioner came up to this 
Court and obtained a Rule on the opposite 
party to show cause why the property should 
not be sold. The order ultimately passed on 
that Rule ran as follows: — 


"After some discussion the decree holder, 
petitioner, has agreed that the objector 
zemindar shall be discharged from the 
record- and that the property shall be put 
up for sale as described in the mortgage- 
decree, 5 ` 

Let the opposite party, Suraj Mal Marwari, 
be discharged from the record and the 
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property sold as described in the mortgage- 
decree. 

The opposite party is entitled to his 
costs throughout. We assess the hearing-fee 
of this Court at three gold mohurs. 

The property will, of course, be sold subject 
to the objection of the landlord Suraj Mal 
Marwari, that it is nob maurasi mokarrari 
and that it isa tenancy-at- will." 

The case then went back to the Subordinate 
Judge. Thereupon Suraj Mal applied to the 
executive authorities for a further inquiry. 
The Deputy Commissioner called for a report 
from the Sub- Divisional Officer who happens 
That 
Officer accordingly, as Subordinate Judge, 
has adjourned the sale proceedings while he 
makes an inquiry as Sub-Divisional Officer. 
The petitioner accordingly came again to 
this Court and obtained this Rule on the 
opposite party to show cause why the mort- 
gaged property should not be sold without 
further delay. 

So far as the opposite party is concerned 
the Rule presents no difficulty. The former 
order was passed with his consent and he 
cannot be heard to say that the Subordinate 
Judge must again decide his objection 
before proceeding with the sale. His 
contention that he did not agree to the order 
and that it is not binding on him is childish. 

` But as I had grave doubts whether the 
matter was within our powers and as the 
Deputy Commissioner in submitting the re- 
cords reported that application had been made 
to Government to be represented at the 
hearing of the Rule, notice was given to the 
Government and we have heard the Deputy 
Legal Remembrancer against the Rule. 

On consideration I do not think that we 
are debarred by anything in the Local Acts 
and Regulations of Sonthal Perganahs from 
revising the Subordinate Judge's proceed- 
ings. The learned Deputy Legal Remem- 
brancer has relied on Rule 29 of the Rules 
for. the guidance of _Civil Courts in the 
Sonthal Parganahs issued on the 18th August 
1905, which reproduced in a modified form 
earlier rules on the subject. This rule pres- 
eribes that the sale of tenants’ rights shall 
be subject to the consent of the Deputy Com- 
missioner, the landlord also being given an 
opportunity to object. These rules are 
issued "with reference to the provisions of 
section 1 clause (2) of the Southal Parganahs 
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Act, 1855, and section 27 of the Sonthal Par- 
ganahs Justice Regulation, 1893, for the guid- 
anceof the officers appointed under section 2 of 
the said Act toad minister civil jastice.” Section 
27 of the Regulation need not detain os as 
it merely enacts that directions issued under 
the Act must be corsistent with the Regula- 
tion. Under the Act officers are made sub- 
ject ‘to the ‘directions of the Lieutenant- 
Governor, and the administration of civil 
justice among other things is vested in 
these: officers. It may, therefore, seem to 
follow that officers administering civil 


justice are subject to the directions of the * 


Lieutenant- Governor. Then, however, 
comes a proviso that all civil suits 
over Rs. 1,000 in value shall be tried and 
determircd according to the general law in 
the same manner asif the Act had not been 
passed. Officers, therefore, trying such suits 
are independent of tho Lieutenant Governor's 
direction and have to try them as if the Act 
from which alone the directions derive their 
validity had not been passed. Can it, therefore, 
be said that this state of thingslastsonly up 
to decree and has no application to proceed- 
ings in executicn, which are proceediugs in 
suits? 1 think it clear that this was not the 
intention of the Legislature. Turning to the 
Sonthal Perganahs Justice Regulation, 1893, 
Tfind-the Civil Courts divided into (1) 
Courts established under the Courts Act, and 
(II) Courts of officers appointed by the Liieute- 
nant-Governor under section 9 of ihe Act. 
This surely justifies the inference that 
the Legislature not only did not regard Sub- 
ordinate Judges as subject to directions under 
the Act of 1855 but did not even regard them 
as officers appointed by the ITientenant- 
Governor under that Act. That being so, I 
think it is impcssible to hold that such Courts 
are subject to the directions of the Lieutenant- 
Governor under the Aot of 1:55,  Thisseems 
to be in accordance with the decision of 
Dunga Ram Marwari v. Rajakishore Deo 
(1). 

Of course we cannot interferé with an 
order of the Deputy Commissioner directing 
an inquiry or with an inquiry by the Sub- 
Divisional Officer. 
Judge is subject to our jurisdiction and an 
order by him adjoarning a sale, may he 
examined by us. 


(1) 18 C, 188, 
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Reference has also been made to section 27 
of the Sonthal Parganahs Settlement Regula- 
tion. Itis contended tbat this section binds 
all Courts whether trying suits over Rs. 1,000 
or not. J see no reason to doubt that this is 
so but the section has no application to the 
present case. Assuming that itapplies to 
execution sales ab all, an assumption with 
which the words every other contract or 
agreement ". seem somewhat inconsistent, the 
section only applies to transfers by razyats 
and the learned Pleader for the opposite 
party admits that the judgment-debtor is not 
a razyat. 

I do not think that an order of this nature 
comes within section 115 of the Code. No 
case has as yet been decided. But we have 


- general power of superintendence over the 


Subordinate Courts under the Charter and 1 
think that this is a casein which that power 
might fitly be exercised. Personally I should 
be very loth to hold that we can alter 
wrong judicial orders under that power and 
incline to the views stated in Tej Ram v. Har- 
sukh (2). But here though 1 do not for-a 
moment suggest that the Subordinate Judge 
desires to be anything bab entirely loyal to 
the orders of this Court, the practical 
effect of his action 18 tbat the orders of this 
Court passed last July with the sonsent of 
the party who is now endeavouring to ob- . 
struct their fulfilment, are still being dis- 
regarded while the gentleman who fills the 
office of Subordinate Judge, makes in another 
capacity an enquiry which from the point of 
view of a Subordinate Judge, must be deemed 
wholly irrelevant and unnecessary. That is 
an evil which this Court, in my opinion, is 
entitled to remedy in the exercise of its power 
of superintendence, and we are entitled to 
direct that, whether the Sub-Divisional 
Officer holds an inquiry or. not, ihe Sabordi- 
nate Judge shall proceed with the sale at 
once. 

The Rule is accordingly made absolute. 
The petitioner is entitled to his costs from 
the opposite party. We fix the hearing fee 
at five gold mohurs. 


Rule made absolute.. 
(2) 1 A. 101. 
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PUNJAB CHIEF COURT. ' 
MisÜgtLANEOUS First Civit, APPEAL No, 627 
; or 1911. 
-June 25, 1913. 
Present: —Mr. Justice Rattigan and 
Mr. Justice Shah Din. 
RAM CHAND AND ANOTHER— DECREE- HOLDERS 
—APPELLANTB 
CETEUS 
SHAM PARSHAD —JUD3MESNT-DEBTOR— 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), ss. 2 (2), 47, 
144—Applicaiion for restitution—Decision—Mertts 
Collateral facts—Decree —Limitation, question of. 

An application for restitution made under section 
144 of the Civil Procedure Code (Act V of 1908) is not 


_ an application for execution of a decree and stands 


altogether on a separate footing. A decision of any 
question on any such application, to come within the 
meaning of section 144, Civil Procedure Code, must be 
a decision on the merits of the application, and must 
not relate to matters incidentally connected with or 
collateral to the decision of any such question. 

Where an application under section 144, Civil 
Procedure Code, was made to the District. Judge, and 
objection having been taken on the plea of limitation, 
the District Judge held the application not to be time- 
barred: 

Held, that the order of the District Judge was not 
a “decree” as defined in section 2 (2). of the. Civil 
Procedure Code and, therefore, not appealable, as 
the question of limitation is one collateral to the 
merits of the application for restitubion and does not 
fall under section 144, Civil Procedure Code. 

Obiter dictum. — The decision of a question of limi- 
tation which may arise in execution proceedings is the 
decision of a question within the purview of sec- 
tion 47 of the Civil Procedure Code and is, therefore, 
a decree as defined by the Code. 


Miscellaneous first appeal from the order 
of the District Judge, Delbi, dated 4th March 
1911, holding:that Sham Parshad’s applica- 
tion of the 17th October 1910, is not barred 
by limitation. 

Mr. Pestonj? Dadabhaz, for the Appellants, 

Rai Bahadur Pandit Sheo Narain, for the 
Respondent. 

JUDGMENT.—This appeal is connected 
with Sham Parshad v. Ram Ohand (1) which 
has already been disposed of by us in a 
separate judgment of to-day’s date. 

In execution of the ex parte decree which 
Ram Chand and Ram Singh had obtained 
against Sham Parshadin June 1904, the 
decree-holders got ‘two houses in Mahalla 
Churiwalan in the City of Delhi attached 


‘onthe l5th July 1904. A two-thirds share 


in these -houses was released on the objec- 
tion of one Imam Din; but the remaining 

(1) 20 Ind. Cas. 2083; 10 P. R. 1914; 25 P. W. R. 
1914; 217 P. W. R. 1913, 
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one third share which belonged to Sham 
Parshad was sold to the decree-holders 
themselves for Rs. 2,500 and the sale was 
confirmed on the 12th October 1904. 


As has been stated in our judgment in the 
connected appeal, the ex parie decree was 
set aside by this Court on the 16:h May 
1903, and the suit of Ram Chand and Ram 
Singh was ultimately dismissed on the 
merits against Sham  l'aershad by this 
Court on the 31st October 1907. After 
Sham Parshad’s application for recovery of 
Rs. 2,714-12 from the decree-holders had 
been dismissed by the District Judge of 
Delhi on the 28th February 1910 (as to 
which see our judgmentin the connected 
appeal), Sham Parshad on the 16th April 
1910 made an application under section 144 
of the Civil Procedure Code for restitution 
of his one third share in the two houses 
in Mahalia Churiwalan, Delhi, but this 
application was dismissed in default on the 
6th July 1910. He, thereafter, made another 
application under the same section on the 
17th October 1910; and one of the pleas 
raised by the decree-holders in answer to 
that application was that it was barred by 
limitation. The District Judge has held by 
order dated the 4th March 1911, that Article 
182 of the first Schedule to the Limitation 
Act IX of 1208, governs the application in 
question and that it is not barred by time. 


From the order of the District Judge the 
present appeal has been preferred to this 
Court; and the first question for decision is 
whether the said order is appealable or 
not. This depends upon the determina- 
tion of the further question whether the 
order appealed from is an order deciding a 
question within section 144, Civil Procedure 
Code, for if it is one of that nature, then it 
is a decree" within the meaning of section 
2 (9) of the Code and an appeal would lie 
therefrom to this Court. In our opinion the 
decision of the Distriet Judge that the ap- 
plication of Sham Parshad for restitution of 
his Delhi property is within limitation does 
not amount tothe determination of a ques- 
is not, there. 
fore, a “decree” as defined by section 2 (2) 
of the Code. Section 144 deals with applica- 
tions for restitution made under circum- 
stances set forth in the section, and from 
its wording, when contrasted with the 
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language of section 583 of the old Code of 
Civil Procedure (Act XIV of 1882), it isclear 
that the applications which fall within its 
purview are not applications for execution 
of a decree but stand altogether on a 
separate footing. “The determination of 
a question within section 144” means, in 
our opinion, the determination of a question 
directly covered by the section and not of 
one ineidentally connected with or collateral 
to, the decision of any such question., The 
section says: ‘Where aud in so far as a 
decree is varied or reversed, the Court of 
first instance shall, on the application of any 
party entitled to any benefit by way ofre- 
stitution or otherwise, canse such restitution 
to be made as will, so far as may be, place 
the parties in the position which they would 
have occupied but for such deeree or such 
part thereof ns has been varied or reversed; 
&nd, for this purpose, the Court may make 
any orders including orders for the refund 
of costs and forthe payment of interest, 
damages, compensation and mesne profits, 
which are properly consequential on such 
variation or reversal.” 

From this language it seems clear that the 
decision of a question within the section 
must be a decision on the merits of the 
application for restitution; and the orders con- 
templated by the section are generally 
those, the nature of which its indicated in 
the latter part of the section. The question of 
limitation is one collateral to the merits of the 
application for restitution, and is not, therefore, 
a question within section 144, the determina- 
tion of which would amount to a “decree” 
as defined by section 2 (2) of the Code. A 
comparison of the language of section 47 of 
tke Code with thatof section 144 streng- 
thens the view that a question of limitation 
is not a question within the last mentioned 
section. According to section 47, “all 
questions arising between the parties to the 
suit in which the decree was passed...and 
relating to the execution, discharge, or 
satisfaction of the decree, must be determined 
by the Court executing the decree;” and sec- 
tion 2 (2) lays down that the determination of 
any questicn within section 47 isa "decree." 
It is, therefore, clear thatthe decision of a 
question of limitation which may arise in 
execution proceedings is the decision of a 
question within the purview of section 47 
aud is, therefore, & decree as defined by the 
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Code: the same, however, cannot be said of a 
question of limitation arising in connastion 
with an application for restitution made 
under section 144, the langaage of this sec- 
tion being very different from that of 
section 47, 

We accordingly hold that the order of 
the District Judge, dated the 4th March 
191], not being an order within section 14d 
of the Civil Procedure Code, does not 
amount to a decree as defined by that Code, 
and that, therefore, no appeal lies there. 
from to this Court, The appeal accordingly 


fails and is dismissed. Costs in this 
Court will be costs in the cause. Pleader’s 
feo Rs. 16. 


Appeal dismissed. 





MADRAS HIGH COURT. 
Seconp Civi, AeegaL No. 28 or 1912. 
January 19, 1914. 
Present:—Mr. Justice Sankaran Nair and ` 
Mr. Justice Tyabji. 
GURUSWAMI ALYAR AND OTHERS— 
APPELLANTS 
wa versus 
MARI CHETTY AND OTHERS— 
RESPONDENTS. 

Hindu Law—Title-deeds in the name of one member 
of joint — family—Preswmption, whether properties 
self-acquisition.. . 

The mere fact that title-deeds stand in the name - 
of one memberof a joint Hindu family gives rise to no 
presumption that the properties covered by them are 
his self-acquisitions but if there is proof that he had 
a trade of his own and that there was no ancestral 
property in his possession out of the income of which 
he would have acquired any property, the properties 
mentioned in the title-deeds must be held to be his 
acquisitions, 

Mari Veelil Chathu Nair v. Mari Veelil Mulamparal 
Sekhuram Nair, 6 Ind. Cas, 148; 20 M. L. J. 85; 7 M. 
L. T. 382; 83 M. 250, followed. 

Second appeal against the deeree of the 
Distries Court of Ramnad, in Appeal Suit 
No. 438 of 1911, preferred against that 
of the District Munsif of Sivaganga, in 
Original Suit No. 319 of 1909, 

Mr. B Sitarama Rao, for the Appellants. 

Mr. Rangachartar with him Mr. O. &, 
Ventatachariar, for the Respondents. 

This second appeal coming on for hearing 
on Thursday the 13th day of March 1913, the 
Court (Benson and Sundara Atyar, JJ.) deli- 
vered the following 

JUDGMENT.—We are usable to accept 
the District Jadge’s finding in this case on 
the question whether the properties in 
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dispute are the plaintiff's self-aequisition 
or not. He starts with the proposition 
that because the title-deeds stand in the 
plaintiff name, the presumption is that 
they are his self-aequisitions. 
no authorities for this proposition. Mur: 
Veehi Chathu Nair v. Mari Veelal 
Mulamparal Sekharam Nair (1) is against 
this view. Tho District Munsif started with 


the contrary presumption and held that there: 


was no evidence to rebut it, 
plaintifi’s own statement. The 

that the presumption in the 
favour is not sufficiently rebutted. In the 
view of both the Jower Courts, the 
decision of the case would depend on the 
-view taken as to the onus of proof, It 
is at least clear that in the circumstances 
of this case there can be no presump- 
tion in the plaintiffs favour, because, 
although he was junior to Chidambaram, 
another member of the family, it ia not denied 
that Chidambaram had left the place to 
live elsewhere. The plaintiff who came to 
Court was bound to prove that the 
properties were his self-acquisitions. We 
must also observe that Exhibit C supplies 
strong prima facie proof against the plaintiff. 
The circumstances that the ‘instrament 
purports to be a deed of release and not of 
partition is immaterial unless property worth 
Rs. 9,000 was given gratuitously by the 
plaintiff to Chidambaram. The Judge has 
not found that such was the case. We must 
request the lower Appellate Court to submit 
a fresh finding on the first issue on the 
evidence on reeord. The finding will be 
submitted within one month from the date 
of receipt of this order and seven.days will be 
allowed for filing objections. 

In compliance with the above judgment, 
the District Judge of Ramnad submitted the 
following 

FINDINGS.—Under Exhibit C the 
plaintiff gave up property of considerable 
value. His explanation that this was done 
merely because the plaintiff's brother was 
poor is hardly likely. His case is that he 
lent money and carried on Shroff’s business 
on capital borrowed by his mother. There 
is no document or other evidence to prove 
this loan and its re-payment by the plaintiff. 


except the 
Judge says 
plaintiff's 


oo 143; 33 M, 250; 20 M. L. J. 86; 7 M. 
L. T. 382. 
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It has to be noted that in Exhibit I—a 
deposition in a previous suit—the plaintiff 
began by stating that he had borrowed the 
money though he did not finish his evidence 
without amending his previous statement by 
putting his mother forward as the borrowing 
party. The plaintiff states that his brother, 
Chidambaram Chetty, from whom he gob 
the release deed, Exhibit C, was not earning 
anything in any way. The plaintiff’s 3rd 
witness states that the plaintiff’s brother 
had nothing to do with the  plaintifi’s 
trade. The plaintiffs 2nd witness, who is 
related to the plaintiff, states that the 
plaintiff only got a tiled house as his 
ancestral property and that all the rest of 
his property was self-acquired. This 
witness, however, in a previous deposition 
(Exhibit VI) admitted that the plaintiff's 
brother used to lend money. He also 
admitted that the plaintiff's brother olaimed 
some property thereby  contradieting the 
present case that the property was gifted 
to the plaintiffs brother in Exhibit O out 
of charity. The circumstances of the family 
do not appear to have been strained. A 
charity, small though it be, was conducted by 
it. Twoof the widows in the family were 
possessed of property. I have little doubt 
that the plaintiff had a substantial nucleus 
to work on and that Exhibit O evidences 
a partition of ancestral joint property, its 
accretions and of other property that has 
been treated as joint. This being so, none 
of the property obtained by the plaintiff at 
the partition can be regarded as solf-acquired. 
The plaintiff has since ExhibitC obtained $ths 
pangu in Kottakudi from Veerayee his 
uncle’s widow. There appear to be good 
grounds for supposing that this property 
also was aucestral for the plaintiff admits 
that his grandfather gave it to Veerayee for 
her maintenance though he seeks to destroy 
the value of his own admission by stating 
later on: that it was based only on hearsay. 
The fact that the property came back to the 
nearest reversioner goes to support the 
admission. I, therefore, find that the plaint 
properties are not the separate self-acquired 
property of the plaintiff. 


This second appeal coming on for final 
hearing this day, after the return of 
the above finding, the Court delivered the 
following 
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JUDGMENT.—We are unable to accept 
the finding. Itis found that the plaintiff 
had his own trade and that he was acquiring 
properties. There is no evidence that he 
had any ancestral property in his possession 
out of the income of which he would have 
acquired the plaint property. We according- 
ly confirm the decree of the District Judge 
and dismiss the second appeal with costs 
except as to the building on the site admitted 
to be family property. 

Appeal dismissed. 


CALCUTTA HIGH COURT, 
SgooND Civiu ÀAPPRAL, No. 684 or 1911. 
February 17, 1914, 
Present:—Justice Sir Herbert Carnduff, Kt., 
and Mr, Justice Richardson. 
TARAMANI CHAUDHURANI-—PzLAINTIF? 
a — APPELLANT 

versus 


Sheikh SAFATULLA MANDAL AND OTHERS 


— DEFENDANTS— RESPONDENTS, 

Bengal Tenancy Act (VIII of 1885), s. 29 cl. (b)— 
Enhancement of rent by contraci—— Limit of enhancement 
—Bettlament of additional land with original holding — 
Original holding sub-divided among three brothers— 
Kebuliat for enhanced rent executed by one—Non- 
receipt of nazrana for additional land — Recognition 
of sub-division of original holding-- Agreement to pay 
enhanced rent, at more than 2 annas in rupee, whether 
legal. 

There was originally a jama held by the defendant 
and his two brothers. This jama was partitioned 
by the three, and then the defendant alone executed 
a fresh kabuliat on an enhanced rent for an area 
which included not only the part of the original jama 
allotted to him on the partition, bub also some ad- 
ditional land of which he had taken possession. 
There was no evidence to show how much of the new 
holding belonged to the original holding and how 
much was additional land. The increase in the rent 
was.agreed to in consideration of the landlord’s re- 
mitting the nazrana usually.payable on the settle- 
ment of fresh lands with a tenant, and also of his 
recognizing the sub-division of the original holding: 

Held, (1) that the onus of proviug that a kabuliat 
contravenes the provisions of section 29, clause (b), of 
the Bengal Tenancy Act, is on the tenant; 

Luchmi Pershad v. Ekdeshwar Singh, 4 Ind. Cas. 
677; 18 O. W. N. 181, followed. i 

(2) that section 29 clause (5) had no application to 
the circumstances of this case. 

(3) that as for the  kabuhat it either contravenes 
the section, or it does not; if it does, ib is bad in toto 
and cannot stand in part, as the good cannot be 
severed from the bad. 

Kristodhone Ghose v. Brojo Gobindo Roy, 24 C. 895; 
1 €. W. N. 442, followed, 
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Appeal from the decree of tne Sab- 
Judge of Mymensingh, dated Deesember 
7th, 1910, modifying that of the Muosif of 
Sherpur, dated December 11th, 1909. 

Babus Dwarka Nath Ohakravarit, Gobinda 
Ohandra Dey Roy, Saiindra Nath Muhherjee 


for Babu Axhil Bandhu Guha, for the Appel- 
lant. 


Moulvi A. K. Fazlul Hug, 
spondents. 


for the Re- 


JUDGMENT, 


Carnpurr, J.— The  appellant's suit for 
rent has been dismissed in part by the lower 
Appellate Courton the ground thatthe kabulzat 
upon which it was brought, infringed the 
provisions of section 29, clause (5), of the 
Bengal Tenancy Act, 1885. 

It appears that there was originally a jama 
held by the respondent Safatullah and his two 
brothers. This jama was partitioned by 
the three, and in the year 1905 Safatullah 
alone executed a fresh kabuliat, which is 
the instrament now before us, for an area 
of 94 bighas on a rental of Rs. 30-11 
per annum. This area includes not only 
the partof the original jama allotted to 
Safatulla on the partition above referred to, 
but also some additional land in the mouza 
of which Safatulla had taken possession. 
The kabuliat is not easily construed; but 
on the face of it shows that Safatullah . 
agreed to pay some additional rent (kabula 
beshi) tothe extent of Rs. 7-3-9, Ib was 
farther, the learned Subordinate Judge 
states, frankly admitted before him thas the 
apparently unintelligible reference in it to 
"kat Company” meant that Safatullah had 
also consented fo an enhancement from 
Rs. 21-15-3 to Rs. 23-7-3, that isto an 
enhancement of Re. 1.12.0. The total 
increase consented to was, therefore, 
Rs. 8.13.9, and the Subordinate Judge 
bas inferred that this was enhancement 
on the amount (Rs. 21-15-3) calculated 
at the rates fixed by the landlord for 
the various classes of lands in the mouza, 

This finding is, tomy mind, insufficient: 
and there seems to me to be no evidence 
to support the ground upon which the 
claim was rejected. The onus of proving 
that a kabuliat contravenes the provisions 
of section 29, clause (b), of the Act is, as 
was heldin Luehmi Pershad v. Ekdeshwar 
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Singh (l1),on the tenant and Í think it 
impossible to say that it was discharged 


by bêm in this case. The evidence, 
including the kabultat, really leaves 
everything inthe air. We do not know 


how much of the uew holding belonged to the 
original holding of the three brothers, and 
how much ‘is additional land. It is not 
found, and it nowhere appears, that 
Safatalla had been paying rent for the 
added area, and the most that can be said 
is that he agreed to pay more rent than 
before. Moreover, it appears that the 
increase was agreed to in consideration of 
the landlords remitting the xnasrana 
usual payable on the settlement of fresh 
lands with a tenant, and also of his recogniz- 
ing the sub division of the original holding of 
the brothers. In all these circumstances I am 
of opinion that section 29, clause (b), of the 
Act cannot he applied, and that the Oourt of 
Appeal below was wrong. 

I would add that the decision of the lower 
Appellate Court is open to attack on yet 
another ground. It finds the kabulzat bad 
under the section only in respect of the 
enhancement of Hs. 7-3-9, but allows ib to 
stand in so far as i5 provides for the smaller 
enbancemest of Re. 1-12 0. But either the 
kabuliat contravenes the section, or it does 
not. Tf it does, the whole goes; for, as was 
pointed out in Kristodhon Ghose v. Brojo 
Gobindo Roy (2), the good cannot be severed 
from the bad. 

In the result, [ would allow this appeal 
with oosts, discharge the decree of the 
Subordinate Judge and restore that of the 
Manaif. 

RICHARDSON, J.— I agree. 


g Appeal atlowed. 
(1) 4 Ind. Cas. 577; 18 O. W. N. 181. 
(2) 24 C. 895; 1 C. W. N, 442, 
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PUNJAB CHIEF COURT. 
SEGOND Crvir; ÁPPEAL No. 351 or 1911. 
. January 31, 1914. 
Present: —Mr. Justice Johnstone aud 
Mr. Justice Ckevis. 
Raja Sir BALDEO SINGH or POONCH 
—DEFENDANT— Å PPELLANT 
VETEUS 
Bhat MOHAN SINGH. AND ANOTHER — 
PLAINTIFFS—AND OTHERS — DEFENDANTS — 


: RESPONDENTS. 

Limitation Act (IX of 1908), Sch, I, Arts. 140, 141 — 
Adverse possession— 'Trespassers, when can tack on their 
periods of enjoyments. 

Article 141, Schedule first, of the Limitation Act, IX 
of 1908, is intended to apply only to the case of a 
reversioner entitled to succeed on the death of a 
female heir, 4. e., a female who has succeeded as heir 
and not taken possession of the property in any 
other capacity, e. g., as trespasser, legatee, or by way 
of favour. 

Bura Mal v. Narain Das, 102 P, R. 1907; 78 P. W. 
1907, distinguished. 

Article 140, Schedule first of the Limitation Act, IX 
of 1908, applies fo a case where an heir first succeeds 
as such, and not to cases where having succeeded, 
he creates a life-interest in favour of some other 
person inasmuch as by giving the widowe a life-estate 
the owners who create that life-estate do not become 
reversioners or remainder-men and their estate does 
not fall into possession on the death of the widows. 

Roda v. Harnam, 18 P. R. 1895, Bala v. Jati, 155 P. 
R. 1883, distinguished, 

One trespasser cannot tack on his possession to 
that of another trespasser where the former holds in 
a capacity different from or antagonistic to that of 
the latter, but where the interests of both are identi. 
caland similar, there is a continuity of adverse 
possession. 

Ditu v. Devi Dial, 189 P. R. 18389, followed. 

Second appeal from the decree of the 
Divisional Jadge, Rawalpindi Division, dated 
the 3rd January 1911, varying that of the 
District Judge, Rawalpindi, dated the 31st 
Marsh 1910, dismissing plaintiffs’ claim. 

Mr. Beechey, for the Appellant. 

Mr. Bent Pershad Khosla, for Teja Singh, 
defendant, Bawa Sewa Rum Singh, for 
plaintiffs and Bhagat Gobind Das for Bhai 
Moban Singh and Hari Singh Respond- 


ents. 

JUDGMENT,—This judgment will cover 
the connected Appeal No. 352 of 1911. 
The dispute relates toa sera? which formerly 
belonged to Mohan Singh, who died in or 
about 1875. His son Hukm Singh (vide 
genealogical tree on page 11 ofthe paper- 
book) had died before him leaving two 


` widows. 


According to Hindu Law the widows were. 
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nob entitled to a share in the estate, but when 
on the death of Mohan Singh, Bhagwan Singh 
sued Ghamanda Singh for $rd of the estate 
the brothers effected & compromise by which 
each brother took ird of the estate, leaving 
ird for the widows and agreeing that on the 
death of the widows their share should be 
divided equally between the brothers. It 
was arranged that the seraz, garden and some 
other property should be kept joint for 
the sake of the family dignity, 

Bhegwan Singh then died. In 1878 Teja 
Singh sued Ghamanda Singh and his own 
brothers for his 1/9th share of the estate (i.e. 
31d of his father's share) and got a decree; 
the serat, however, was still kept joint. 


Later on Teja Singh sold i of his 1/9th. 


share to one Jawahir Singh. Mohan Singh 
and Hari Singh had abandoned their shares to 
Ghamanda Singh in (or about) 1876. 

Now the widows of Hukm Singh are 
dead, so Teja Singh’s share of their 3rd share 
is 1/6th. Thus Teja Singh is entitled to2/36ths 
out of what he received from his father, and 
2/36ths as his share of the widows’ share. 
Total 4/86ths. 

Mohan Singhand Hari Singh each get 2/36ths 
as their share of the widows’ share, total 4/36ths 
butthey claim 5/36ths on ncconntof a compro- 
mise with Ghamanda Singh, dated 21st July 
1901. Teja Singh has brought one suit for 
4/83ths of the serai, and for mesne profits, 
while Mohan Singh and Hari Singh havo 
brought another .suit for 5/36ths. The real 
defendant is the Raja of Poonch, who holds 
the .whole serat as mortgagee. 

The first Court dismissed both suits, but 
the learned Divisional Judge has givena 
decree in each suit for 4/36ths, and in the case 
of Teja Singh for mesne profits, 

The Raja of Foonch is the appellant in this 
Court, and Mohan Singh and Hari Singh 
have lodged cross-objections asking for their 
share to be increased to 5/36ths. 


The plea that the sanction given by 
Government does not warrant these two 
separate suits has been given Wp by the 
learned Counsel for the appellant, whose 
main arguments are that the suit is barred 
by limitation and also by sections 13 and 43 
of the Civil Procedure Code of 1882 (the suit 
was brought before the Civil Procedure Code 
of 1908 came into force.) 

The following facts are to be noted. On 
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2nd February 1887 Ghamanda Singh mort- 
gaged tke whole sera? along with some other 
property to Sardar Sujan Singh for Rs. 7,000. 
The mortgage was with possession, but a part 
of the mortgage money was also to bear inter- 
est, and there was a clause in the deed as to 
conditional sale, On 2nd April 1895, Sardar 
Sujan Singh started foreclosure proceedings, 
and a foreclosure notice issued. The year of 
grace would have expired on 13th May 1896 
bat on 16th April 1896 Ghamanda Singh 
mortgaged the same property to the Raja of 
Poonch for Rs. 15,709-14 and the Raja 
paid Rs. 13,841-0-6 into Court on 20th 
April 1896 to pay off Sardar Sujan Singh. 
It is alleged on behalf of the Raja that 
Sujan Singh was in possession from 2nd 
February 1887 until the Raja took possession 
from him, and that the Raja has been in 
possession ever sine; this is not admitted by 
the plaintiffs, but seeing that both the mort- 
gages were with possession, and that the 
Raja is now in possession we take the above 
allegations to be correct, there being no 
good evidence on the record to the contrary. 
No doubt, Ghamanda Singh in his mortgage 


to the Raja said the prior mortgagee 
had not taken possession but this 
appears to be incorrect. It appears that 


Sujan Singh held possession through tenants, 
including Ghamanda Singh, and realized 
rents from them. 

The present suits were brought on 28th 
August 1906, and the contention on behalf 
of the Raja is that Article 144 of the 
Ist Schedule of the Limitation Act 
applies and that possession has been 
adverse ever since 1887 when Sardar Sujan 
Singh took possession, such possession being 
adverse to allthe family except Ghamanda 
Singh, so that even if there be any flaw in 
the mortgagee’s title it has been cured by 
long adverse possession. It may be noted 
that in both mortgage-deeds Ghamanda. 
Singh poses as sole owner of the seraz, and - 
mortgages the whole of it. 

For the plaintiffs’ reliance is placed on 
Articles 141 and 140, and ib is urged that 
one or other Article applies. 


We will first consider Article 141. There 
is no ground for supposing that Mohan 
Singh’s family are not governed by pure 
Hindu Law; nothing to the contrary has 
ever been urged, and no special or local 
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custom has ever been pleaded. We must, 
therefore, assume tbat the widows had no 
right toa share in the estate, and that it 
was only by favour that they were enabled 
to take a one-third share. Itis argued that 
whether the widows took, by right or by 
favour, makes no difference, and that in 
either case Article 141 applies. Here Bura 
Mal v. Narain Das (1) is quoted; this, 
like the present, was a case of Khatris of 
the Rawalpindi District. We fail to see 
how this case helps the plaintiffs. A plea of 
the applicability of Article 141 was put 
forward too late for the evidence necessary 
for its decision to be taken, and was, there- 
fore, brushed aside summarily. There are 
numerous rulings to the effect that Article 
141 is not applicable to a case of a widow 
who takes possession, not by reason of her 
being entitled by law to succeed to a 
widow's life-estate, but in some other 
capacity, e. g., a8 trespasser or as legatee 
ete. These rulings are to be found brought 
together on pages 735 and 735 of Sanjiva 
How's Limitation Act, Ist Edition, and ib 
is unnecessary to lengthen this judgrhent 
by referring to them in detail. We consider 
that the widows in this case were not the 
real heirs to Mohan Singh, and holding, 
as we do, that Article 141 applies to cases 
where a female has succeeded as heir and 
not by favour we hold that Article 141 is 
inapplicable. We note that the correspond- 
ing Article in the old Act of 1871 only 
referred to suits by a Hindu entitled to 
possession of immoveable property on the 
death of a Hindu widow; we think that the 
Article: was und still is intended only to 
apply to the case of a reversioner entitled 
to succeed on the death of a female heir. 
Then as to Article 140 it is contended that 
by giving the widows a life-estate, the 
owners, who had created that life-estate 
became the reversioners or remainder-men 
and that their estate fell into possession on 
the death of the widows. Certain remarks 
in Roda v. Harnam (2) ave here relied on, but 
the facts of that case are quite different to 
those of the present case; the same may be 
said of Bala v. Jati (8). It is true. that 
certain rulings lay down that Article 140 ia 
not applicable to cases of succession under 


(1) 102 P. R. 1907; 78 P. W. R. 1907. 
(2) 18 P. R. 1895. 
(8) 155 P. R. 1883, 
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Customary Law, but this does not amount 
to a decision that Article 140 is applicable 
to cases where an heir who has once succeed- 
ed under his personal law has created a 
life-estate in favour of some other person, As 
tothe ruling, Kalidas Mullick v. Kanhaya Lal 
Pandit (4), we fail to see how it helps plaint- 
iffs; Article 140 was not applied tc the case, 
We are of opinion that Article 140 applies 
to a case where an heir first succeeds as 
such, and not to cases where, having sue- 
ceaded, he creates a life-iuterest in favour of 
some other person. 

Failing Articles 140 and 141 we find no 
other Article applicable except Article 144, 
Here we find that Sujan Singh was in 
adverse possession from 1887, and thatthe 
Raja of Poonch paid him off and took over 
the possession in 1896 and held up to date of 
institution of this suit. 

Teja Singh, no doubt, has been getting 
decrees for rent against Ghamanda Singh 
from time to time, but the mortgagees were 
not parties to these suits, and if Ghamanda 
Singh, while tenant under the mortgagee, or 
while out of possession, became a judgment. 
debtor of Teja Singh that is no interruption 
of the mortgagee’s possession. 


We see no ground whatever for supposing 
that Ghamanda Singh ever got possession 
in 1893, and unless we can find ground for 
supposing that the Raja's adverse posses- 
sion cannot be tacked on to that of the prior 
mortgagee, 80 as to make up the full period 
of 12 years, we think the claim must fail as 
time-barred. Now there are rulings which 
lay down that one trespasser cannot tack 
on his possession to that of another treg- 
passer, but these are rulings where the one 
trespasser holds ina capacity different from 
or antagonistic to that of his predecessor. 
But where the iuterests of both are of an 
identical and similar nature there 


is a 
continuity of adverse possession. [Vide Ditu 
v. Devt Dial (5), remarks on page 670], In 


the present case we have one mortgagee 
paying off and taking over from a prior 
mortgagee, and though it is not a case of the 
prior mortgagee selling his rights to the 
later mortgagee we consider that as both 
held in an exactly similar capacity, the later 
mortgage was merely a continuation of the 


(4) 11 C. 121; 111. A. 218. 
(b) 189 P, R. 1889. 
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earlier so far as the natare of the mortgagee’s 
possession is concerned. We hold, therefore, 
that in this case the claim to possession of 
ihe sera? is barred by Article 144. 

As to mesne profits, setting limitation 
aside we concur with the first Court ia 
holding that as there are no data available 
for saying what sum should be decreed, the 
claim for mesne profits must fail. 

We accept both appeals and reversing the 
decrees of the learned Divisional Judge we 
dismiss both suits with costs. 


Appeals accepted. 


CALCUTTA HIGH COURT. 
Sugono Civit ApPEAL No. 2869 oF 1911. 
August 13, 1913. 
Present;—Justice Sir Ashutosh Mookerjee, 
Kr., and Mr. Justice Beachoeroft. 
SITARAM- —PLAINTIFF — ÁPPELLANT 
VETEUS 
RAM PROSAD RAM AND OTHERS— 


DEFENDANT3— RESPONDENTS. 

Acknowledgment—Stamp—-Acceptance by Court as 
evidence without stamp— Whether ought to be rejected 
at subsequent state—Stamp Act iII of 1899), s. 36— 
Commissioner, examination of—Civil Procedure Code 
(Act V of 1908), O. XXVI, r. 10 (2). 

A statement thata certain sum of money is due, 
is an acknowledgment when signed, and as such it 
“requires to be stamped under the provisions of the 
Indian Stamp Act. But if it is accepted in evidence 
by the Court of first instance, it should not in view 
of the provisions of section 36 of the Stamp Act 
be rejected by the Court at a subsequent stage of 
the proceedings. 

Punchanund Das Ghowdhry v. Taramont Chowdhrain, 
12 C. 64, relied upon. : 

Objection was taken to the report of a Commis. 
sioner on the ground that it did not give reasons for 
the conclusions. The party objecting prayed that the 
Commissioner may be examined: 

Held, that the permission asked for, for the ex- 
amination of the Commissioner could not be arbi- 
trarily withheld, and that itis precisely in a case 
of this description that the examination of the Com- 
missioner may prove useful. ' 

Appeal from the decree of District Judge 
of Cuttack, dated the 21s6 July 1911, confirm- 
ing that of the Munsifof Puri, dated the 
12th September 1910. 

Babus Provas Chandra Miller and Susil 
Madhub Mullick, for the Appellant. i 

Babus Batdya Nath Dutt and Bhupendra 


Mumar Ghose, for . the Respondents. 
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JUDGMENT,—This ia an appeal by the 
plaintiff in a suit for recovery of money from 
four persons as defendants. Of these, tho firat 
two are brothers, and they are the step- 
brothers of the other two defendants. The case 
for the plaintiff is that the defendants were 
members ofa joint family, thatthe first 
defendant was the head and as such looked 
after their affairs, The plaintiff asserts that 
the defendants have from time to time bər- 
rowed money from him to carry on a trade 
in rice, that accounts were adjusted between 
the parties on the 25th October 1908, when a 
sum of Rs. 2,115.9 was found due; and 
that the third defendant on behalf of himself 
and his brothers signed the statement The 
plaintiff allows credit for payments alleged to 
have been subsequently made to him, and 
seeks to recover the balance of Rs. 2,000. 

The two sets of defendants filed distinct 
written statements. The first two defendants 
admitted that there had been transactions 
between them and the plaintiff; but they 
alleged that although a sum of more than 
Rs. 10,000 had been paid to them on differ- 
ent* occasions, the debt had been re-paid. 
The third and fourth defendants denied that 
there had ever been any transactions between 
them and the plaintiff; they further stated, 
that they were separate in mess and residenca 
from the other defendants and had no concern 
with them. In substance, they repudiated 
all liability under the transactions mentioned 
in the plaint, On these pleadings four issues 
were raised in these teims: first, whether 
the third and fourth defendants are liable 
for the transactions; secondly, whether there 
wasan adjustment of accounts: bebween the 
parties on the 25th October 1908 and 
Rs. 2,118 9 was then found due by the defend- 
ants aud whether they had signed the plaint- 
if's account-bookin acknowledgment of that 
deb'; thirdly, to what rate of interest are the 
defendants liable? and fourthly, whether the 
debt had been paid off? When the case came 
up for trial before the Court of first instance, 
the matter was réferred for disposal to a 
Commissioner on the assumption that the 
case was one for adjustment of accounts. 
This order was made appirently with the 
assent of both the parties. Before the 
Commissioner, the parties went into evidence 
in detail and the proceedings were much 
protracted. He ultimately submitted a 
report in favour of the plaintiff. This report 
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was rejected by the Court of first instance 
and the Court proceeded to consider the 
case on the merits. As regards the state- 
ment signed by the third defendant, the 
Court came to the conclusion that it was not 
properly stamped and was not admissible in 
evidence. The document was consequently 
rejected and the result was that from the 
remainder of the evidence on the record, no 
decree could be made in favour of the plaint- 
iff. Upon appeal that decree of dismissal 
has been affirmed by the District Judge. 
In the present appeal, the decree of the 
District Judge bas been assailed on the ground 
thatthe procedure adopted by the Court of 
first instance was substantially erroneous and 
had produced an error in the decision of the 
case on the merits. The argument has been 
developed under three heads; first, the 
statement of account should not have been 
thrown out in view of the frovisions’ of 
section 36 of the Indian Stamp Act of 1£99; 
and ifthe statement is accepted, itis good 
evidence against the third defendant and 
affords sufficient foandation for a deoree 
against kim; secondly, that even if the 
statement is not held to be admissible, the 
first two defendants are liable upon the 
admission made in their written statement, 
ramely, that they had from time to time re- 
ceived large sums of money from the plaintiff; 
and the burden of proof was upon them to 
establish that the debt -had been re-paid as 
alleged in their written statement: thirdly, 
that the report of the Commissioner. should 
nob bave been rejected, that even if it was 
rejected, the Court should bave eitber 
directed a fresh inquiry by the Commis-, 
sioner or based its decision upon the entire 
evidence on the record, that is, the evidence 
taken in Court as also the evidence taken by 
the Commissioner. In our opinion, it is 
clear thatthe suit has not been properly 
tried, l 

In so far as the statement alleged to have 
been’ signed by the third defendant on the 


25th October 1908 is concerned, the District - 


Judge has found that it was, as a matter of 


fact, executed by the third defendant. Its 
genuineness cannot consequently be 
questioned in second appeal. The only 


question for consideration is, whether it was 
inadmissible in evidence, because it was not 
stamped. On behalf of the appellant, it has 
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been contended that it was not an 
acknowledgment within the meaning of the 
Indian Stamp Act; and in support of this 
view, reliance has been placed upon the 
decision in Galstun v. Hutchison (1). We 
are not prepared to accept this contention 
as well-founded. The statemeut isin these 
terms: "Rupees 2,115 baki dena miti Kartick 
Sudi ekam Sambat 1965. Bakalam Gouri 
Sankar.” This plainly is an acknowledg- 
ment that Rs. 2,115 was due atthe date 
when the statement was signed. The terms 
of this statement are in material particulars 
different from those before the Court in the 
ease of Galstun v. Hatchison (1). This was 
clearly a document which was required 
to be stamped under the provisions of the 
Indian Stamp Act. Bab it was accepted 
in evidence by the Court of first instance, 
and in view of the provisions of section 36 
of the Indian Stamp Act, it is plain that it 
should not have been, at a subsequent stage 
of the proceeding, rejected by the Oourt: 
Punchanund Dass Ohowdhry v. Taramont 
Chowdhrain (2). The document must 
thus be treated as part of the evidence on 
the record; ibis prima facte, good evidence 
against the third defendant and affords 
foundation for a decree against him, unless: 
heis able to exolain how and why it came 
to be signed by him. He may possibly be 
able to show that he executed it under 
circumstances which do not make it binding 
as against him. This, therefore, will be 
the first point for consideration. 

If itis found that the document binds 
Gouri Sankar; the next question will be, 
Does it bind the other defendants, that is, 
had Gouri Sankar authority to make an 
acknowledgment so as to prejudice their 
position? If this is answered in the negative 
the case against these defendants must be 
investigated onthe accounts between the 
parties. As already stated, the plaintiff 
founds his claim on the transactions 
mentioned in the plaint which, according to 
his allegation, culminated in a settlement 
of accounts onthe 25th Ostober 1908, If 
the defendants or some of them ara able 
successfully to repudiate that statement, the 
matter will be re-opened; and in that event, 


(1) 16 Ind. Cas. 279; 16 C. W. N, 945; 39 C. 789. 
(2) 12 C. 64, 
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the case will be re-tried on the basis of tbe 
pleadings. Tha first two  defendauts 
admitted in their written statement that they 


- received large sums from the plaintiff from 
‘time to time. 


Their allegation is that these 
sums have been re-paid. The burden of 
proof primarily rests upon them to establish 
the plea of payment. 

As regards the report of the Commissioner 
we may point ont that the course adopted 
by the Court of first instance was not quite 
in accordance with law. The defendants 
applied for the examination of the 
Commissioner as a witness. The Oourt 
rejected the application, on the ground that 
the defendants were not entitled to examine 
the Commissioner asa witness. The Court 
had apparently in view the provisions of 
rule 10 (2) of Order XXVI of the Code of 
1908 which corresponds to section 180 of 
the Code of 1459 and section 895 of the 
Code of 1882. That sub-ruleie in these 
terms: “The report of the Commissioner 
and the evidence taken by him (but not the 
evidence without the report) shall be 
evidence in the suit and shall form part of 
the record; but the Court or, with the 
permission of the Court, any of the parties 
to the suit may examine the Commissioner 
personally in open Court touching any of 
the matters referred to him. or mentioned 
in his report, or’ as to his report, or as 
to the manner in which he has made the 
investigation." It will be observed that the 
Commissioner may be examined with the 
permission of the Court by any of the parties 
to the suit. The object of this provision is 
obvious. The Legislature intended to afford 
protection to the Commissioner who isa 
quasi Judicial Officer and such protection is 
afforded on grounds of public policy so as to 
make it impossible for either of the parties 
to subject the Commissioner toa vexatious 
examination. As was explained by the 
Judicial Committee in the case of O' Rourke v. 
Commissioner for Railways (3), and by the 
House of Lords in Buccleuch, Duke of v. Metropo- 
litan Board of Works (4), similar protection 
is afforded to every person occupying a quas? 
Judicial Office; and in the .provisions of 


(3) (1890) 15 A, C. 371 at p. 377; 59 L. J. P. C. 
72; 63 L. T. 66, 

(4) (1871) L. R. 5 H. L, 418 ab pp.438, 462; 41 L, J, 
Ex. 137; 27 L. T. 1. 
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section 191 of the Indian Evidence Aot the 
Legislature in this country has adopted the 
same principle. In the ease before us, the 
permission of the Court was sought by one 
of the parties; that permission could not be 
arbitrarily withheld. The District Judge 
has madeita matter of adverse comment 
against the plaintiff that the Commissioner 
was not examined; apparently his attention 
was not drawn to thse circumstance 
that the application for examination of the 
Commissioner had been made by one of the 
parties but had been refused by the Court 
of first instance, In the circumstances of 
this case, the application should have been 
granted because one of the objections taken 


. tothe report of the Commissioner is thatit 


does not give reasons for the conclusions. It 
is precisely in a case of this description that 
the examination of the Commissioner may 
prove useful. We must hold accordingly 
that the report of the Commissioner has 
been rejected on insufficient grounds and 
that an opportunity should have been 
afforded to the parties to clear up matters by 
the examination of the Commissioner. 

The result-is that this appeal is allowed, 
the decrees of the Courts below set aside and 
the case remanded to the Court of first 
instance to be re-tried in accordance with 
law. The Court will consider whether a 
Commissioner should or should not be ap- 
pointed. If a Commissioner is appointed, the 
matter referred to him for investigation 
must be specified. We feel bound to add 
that a Commissioner was appointed by the 
Court of first instance originally, not so much 
for the benefit of the parties as to suit thecon- 
venience of the Court. . The resulb has been 
that four years have been wasted without any 
appreciable advantage to the parties. The 
costs incurred up to this stage will abide the 
result, 

Appeal allowed; Oase remanded, 
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PUNJAB OHIEF COURT. 
Civit Revision Petition No. 2179 to 1909, 
- July 14, 1913. 
Present:—Mr. Justice Scott- Smith. 
TIRATH RAM—Derenpant— PETITIONER 
versus 
Serdar AUTAR SINGH —PLAINTIFF— 
RESPONDENT, 

Promissory-note payable to specified person— Onus 
of proving consideration Negotiable Instruments Act 
( XXVI of 1881), ss. 13, 118. 

A pro-note simply payable to a specified person 
is nob negotiable within the meaning of section 13 of 
Act XXVI of 188i. Therefore,the onus of proving 
that.the debtor received the consideration lies on the 
creditor as the presumption of section 118 of the Act 
does not apply to such a document. 

Wrong adjustment of onusis a good ground of 
revision under section 70 (1) (a), Act XVIII of 
1884. 

Petition for revision, under section 70 (a) 
of Act XVIII of 1884, as amended by Act 
XXV of 1899, of the decree of the Additional 
Divisional Judge, Lahore Division, dated the 
92nd February, 1909, modifying that of 
the Munsif, lst class, Lahore, dated the 
3lst August 1908, decreeing the claim in 
part. . 

Lala Durga Dus, for the Petitioner. 

Chaudhari Rambhaj Dati, for the Respond- 
ent. 

JUDGMENT.—Thii was a suit for 


Rs. 693-5-3 upon & promissory-note executed 


by defendant in favour of the plaintiff. The . 


pro-note purports to be for consideration 
received. Defendant . pleaded that he only 
received Re. 50 and notthe full Ra. 400, 
stated in the pro-note. The firat Court 
laid the onus of proving that full considera- 
tion, passed on the plaintiff, and fading 
he has not discharged ib gave hima , decree 
for Rs. $1.8 O only. Upon appeal the Addi- 
tional Divisional Judge held that the onus 


of proving that full. consideration did not | 


pass was, under section 118 of the Negotiable 
Instruments Act, upon the defendant and 
holding that he had not discharged, decreed 
the claim in full. | 

Defendant has filed the present petition 
for revision under-section 70 (1) (a) of the 
Punjab Courts Act. 

A reference tothe pro-note sued upon 
shows thatitis nota ‘Negotiable Iuostra- 
ment, within the meaning of sectton id of 
Act XXV{ of 1881, as it is merely expressed 
to be payable to a specified person and not 
go that person or order, or to the order of 
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a specified person, or to the bearer thereof 
or to a specified person or the bearer thereof, 

The presumption of section 118 of the Act 
is, therefore, noc applicable. The same view 
was. taken in.an exactly similar case, Deut 
Dass v. Kura Mal, Civil Revision No. 1081 
of 1904. decided by this Court on 15th 
October 1906. 

-The lower Appellate Court's judgment 
18 based in main upon its erroneous view of 
the onus. It has not decided how much 
consideration defendant received. Plaintiff 
asserted that full consideration, less two 
months’ interest in advance passed and 
defendant cannot be made liable for the 
whole Rs. 400 if he received only Rs. 50. 

I accept the revision and setting aside 
the order of the lower Appellate Court 
remand the case thereto for re decision of 
appeal. i 

Stamp will be refunded and other costs 
will be costs in the case. 


Revision accepted. 


PUNJAB CHIEF COURT. 
Frest Cryin ApPEAL No. 302 or 1906. 
May 1, 1310. 

Present; —Mr. Justica Johnstone and 
Mr. Jastiee Shah Din. 
Musummat AMIR BEGAM AND ANOTHER— 
PLAItNTIFFS— APPELLANTS 
VETSUS 


. Musammat BEG AM. AND oTHERS—DEFENDANTS 


— RESPONDENTS. 

Adverse possession —Joint owners—Takia —Takia.i- 
Kashmirian Khisht PFaroshan—-Suiét for declaration 
that Takia is joint property of parties by persons not in 
actual possession—Account of income —Presumption of 
possession—Eatinction of right—Cause of action — 
Evidence Act (I of 1872), ss. 145, 156. 

Takia-i- Khisht Faroshan outside the Shahalmi Gate, 
Lahore, is the joint property of the brotherhood 
of the Kashmiri brick-sellers of Lahore and such 
members of the brotherhood as are not in its 
actual possession are entitled to obtain a declaration 
that it is their joint property and can call upon 
the other members who are in its actual possession 
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to them accounts of the income derived 
dae said Takia and the land attached 
thereto. In such a case each individual member 
is nob bound to adduce strict proof of his title to 
‘such property by the exercise of definite anu overt 
acts of ownership in respect of ib. All the members 
should be presumed to be in joint possession as co- 
sharers unless and until it is proved by clear and 
unequivocal evidence that their right of use has 
been expressly and continuously denied for 12 
years by the members in actual possession of such 
property.’ The cause of action in such & case arises 
when the plaintiffs’ rights are invaded by some overt 


t. l 
ader section 155 of the Evidence Act I of 1872, a 


'tness cannot be contradicted by his previous state- 
ue ie his attention has not been drawn toit as re- 
quired by seotion 145 of the said Act. ! 

Firsts appeal from the decree of the 
“District Judge, Lahore, dated 30th December 
1905, dismissing the suit. 

Tho Hon'ble Mr. Muhammad Shafi, K. B., 


for the Appellants. 
"Rai Bahadur Lala Sukh Dial, for the Re- 


dents. 

ants DGMENT.—This appeal and the Cross- 
Appeal No. 343 of 1905 arise out of a suit 
brought by four plaintiffs against 47 defend- 
ants to obtain a decree declaring that 
the takia known a8 the Tukia-1-Kashmiriimn 
Khisht Faroshan, to which are attached 4 
kanals 14 marlas of land together with certain 
kothas, aœ mosque, a well etc, situate in 
Mouza Kila Gajar Singh, is the joint property 
of ‘the parties, and that the plaintiffs are 
entitled to call upon defendants Nos. 33, 
34, 36, 40 and 42 to render to the plaintiffs 
an account of the income derived from the 
said fakta and the land ete., attached 
thereto. In their amended plaint the plaint- 
iffs alleged:— | jl 
^ 4. That originally a takia comprising 
about 7 kanals of land situate outside the 
Shahalmi Gate, Lahore, was jointly owned 
by the brotherhood of Kashmiris (brick- 
sellers) to which the parties’ ancestors belong- 
E That in 1864 the land on which this 
takia stood was taken up by the Municipal 
Committee for a public garden and by 
arrangement with the proprietary body cf 
Mauza Killa Gujar SingH the site of the 
takia now in dispute was giveu in exchange for 
the old ¢akia, a deed of gift being executed 
and duly registered on the 19th of March 
1864, to carry out the exchange. 

9. That although the names of only 1l 


persons belonging to the parties’ brotherh sod 
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were specifically mentioned in the deed, the 
gift was intended to be made in fafour of 
all the members of the brotherhood. 

4, Thatsince the date of the gift the 
parties’ ancestors and tne parties had been 
holding possession of and using the trkea 
as their joint property and have at. different 
times constructed some kothas, a mosque 
and other buildings at their joint expense, 
different members of the brotherhood having 
at different times been appointed’ managers 
to manage the said fakiton behalf of all the 
proprietors. | 

5. That about three years before suit -the 
fathers of deferdants Nos. 33, 34, 26, 39, 
40 and 42 denied that the takia in ques- 
tion was the joint property of the parties 
and set themselves up as its exclusive 
owners, 

6. That upon the basis of their alleged 
exclusive title to the takia the said defend- 
ants brought a suit in 1899 for recovery of 
rent of part of the taka in question against 
defendants Nos. 30, 31 aud 32, which action 
of the said defendants constituted an invasion 
of the plaintiffs’ rights of joint ownership. 
in tbe taka and furnished therewith a cause 
of action against the deferdant. 

Defendants Nos 1,29, 33, 41,43 and 46 
were impleaded as pro forma defendants. 
Defendant No. 47 was at her own request 
All 
the defendants who were joined pro forma, 
filed a written statement admitting the 
plaintiffs’ claim; bit it was denied by the 
contesting defendants Nos. 33, 34, 36, 40, 42 
and 47 who filed a joint written statement in 
which they pleaded :— 

l. That the old aka referred to 
in the plaint was not the joint property 
of all the Kashmiris “brick-sellers” of 
Lahore but that it was in the proprietary - 
possession of the ancestors of the contesting 
defendants only. 

.9. That the gift of the land on 
which the  £aka in dispute stands 
was made on the 19th March 1564 only 
in favour of the. persons whose names are 
mentioned in the deed of gift and in favour of 
none else, 

3. That ever sino» 1864 only the 
contesting defendants’ ancestors and those 
defendants themselves had been in pro- 
prietary possession of the takia, 
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4. hat in 1892 the Revenue Authorities, 
after full inquiry, entered the contesting 
defendants’ names in the revenue papers as 
owners of the fakza iu questicn and that suit 
was barred by time. 

9. That the plaintiffs were not, and 
never had been in possession of the takia 
and had never used it as joint owners with 

. the contesting defendants, and 


6. Lastly that the pro forma defendants 
bad colluded with the plaintiffs, and that 
‘they also had no rights in the Zakza in 
dispute. 

Upon the pleadings of the parties, the 
lower Court framed the following issues : — 

1, Whether the plaintiffs and admitting 
defendanta are Kashmiri brick-sellera, as 
the opposing defendants are and belong to 
their brotherhood? 

2. Whether the old ftakza ontside the 
Shahalmi gate in exchange for which the 
takhta now in dispute was obtained was the 
property of the all Kashmiri 
and not only of the predecessors of the 
opporing defendants P 

3. Whether the gift of the taksa was 
made in favour of the predecessors of 
the opposing defendants only and not all tha 
Kushmiri brick-sellers ? 

4. Whether all the plaintifs and defend- 
ants have been using and possessing the 
tukta jointly as owners since it was 
obtained in exchange P 


9. Whether the suit is time barred ? 

6. Whether the plaintiffs are entitled to 
accounts of the income and expenditure of 
the takza from the opposing defendants 
who are descendants of Kallu and Sattar P 

The 7th issue, it would seem, was drawn 
because Sobhan (defendant No. 37) denied 
that Amir (defendant No. 20) aud Jamal 
(defendant No. 21) who claimed to be the 
heirs of. Kalu, and Sattar Mandhu respeo- 
tively, were the heirs of those persons. 
To this matter we shall refer later on. 
" Upon the Ist, 8rd and 5th issues the 
. lower Court found in favour of the plaint- 

ifs while on the 4th and 6th issues it 
found against them except plaintiff No. 1, 
Bahadur Malik. On the 7th issue the 
finding isin favour of the contesting defend- 
ants, and on the 2ad issue no very clear 
and definite finding appears to have been 
arrived at by the lower Court. As the 
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result of these findings, the lower Court 
has granted the declaration prayed for in 
favour of plaintiff No. 1, Bahadur Malik, 
only and has dismissed the suit of the 
other plaintiffs. From the decree of the 
lower Courttwo appeals have been preferred 
to this Court, one (Appeal No. 203 of 19053) 
by the three plaintiffs whose suit has bsen 
dismissed, and the other (Appeal No. 343 
of 1906) by the contesting defendants who 
impugn the decree that bas been passed in 
favour of Bahadur Malik, plaintiff No. 1. 
We have heard the case argued at con- 
siderable length on both sides, and have 
very carefully gone through the record and 
given our best consideration to the conten- 
tions raised on each side, We propose to 
deal with those contentions briefly with 
special reference to the issues framed by 
the lower Court and which have been set 
out above. The learned Counsel for the 
plaintiffs-appellants has contended that the 
lower Court having found on the 1st 
and 3rd issues in favour of the plaintiffs 
ought to have held, that the /£akía in 
dispute belongs to the whole brotherhood 
of Kashmiri brick-sellers of Lahore of 
which the parties are the only members; 
that Bahadur Malik who has been held to 
have used, and been iu possession of the 
takia- as a proprietor has used and held 
possession of itas & Manager on behalf of 
the entire proprietary body inelading the 
plaintifs appellants; that since the old 
fakia situate outside Shahalmi Gate 
belonged to the ancestors of the plaintiffs- 
appellants, jointly with those of the con. 
testing defendants the site of the new 
takia must be held to have been gifted 
to and to be owned by all of them jointly 
and that under those cireamstances the 
possession of the co-sharer or of several 
co-Sharers maat be deemed to be the 
possession of all, and individual use or 
possession of any part of the /akia by 
each of the plaintiffs-appellants was not 
necessary to establish his right to the 
declaratory decree asked for in this ease. 
On the other hand, the learned Advocate 
for the defendants-appellants has urged 
that the gift of 1864 was male only in 
favour of the 1l persons whore names 
are specifically mentioned in the ‘deed of 
the 9th March 1864, and in favour of none 
else. That the old £akza belonged to, and 
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was in possession of the ancestors of tke 
defendants-appellants only; that the lower 
Court has erred in holding that the plaintiff 
No. 1, Bahadur Malik, is one of the pro- 
prietors of the íakza and has been in posses- 
sion thereof; and that the suit of the 
plaintiffs is barred by limitation. 

In our opinion the two crucial points on 
which the whole case hinges are:— 

1l. Whether the old taka situate outside 
the Shahalmi Gate in exchange for which 
the suit of the new aka was given in 
1864 was the joint property of the brother- 
hood of the Kashmiri  briek-sellers of 
Lahore of which the ancestors of the plain- 
tiffs and ofthe consenting as well as the 
contesting defendants were members, and 

2. Whether the site of the takia in dispute 
was gifted in 1864 in favour of all the pro- 
prietors of the old takia and not merely in 
favour of the ll persons whose names are 
apecifically mentioned in the deed of gift. 

If these two questions can be answered in 
the affirmative then it seems: to us that the 
question of the actual possession of the 
takia by individual members of the 
brotherhood of Kashmiri brick-sellers to 
which the parties belong or of the user 
thereof by such individual members, becomés 
a matter of little consequence, for in that 
case the plaintiffs-appellanta would be 
presumed to have been in joint possession 
ofthe /akza as co-sharers through one or 
more co-sharers who were actually in 
possession thereof, unless the contesting 
defendants were held to have proved by 
clear and unequivocal evidence that they 
had excluded the plaintiffs-appellants from 
the enjoyment of takia ‘and set up 
exclusive and adverse possession thereof for 
more than twelve years before the institution 
of the suit. We think after giving every 
weight to what the learned Advocate for 
the contesting defendants has urged on 
their behalf, that the answer to both the 
above questions must be in the affirmative. 
In connection with the first question, the 
finding of the lower Court on the Ist 
issue is one of great importance; the find- 
ing has mot been challenged before as. 
The lower Court has found that the 
plaintiff and the contesting as well as the 
consenting defendants are Kashmiri brick- 
sellers and belong to one and the same 
brotherhocd, In support of that finding 
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thereis ample evidence on the recogl, and 
we entirely agree with it. 
The question then arises as to whether the 


- said brotherhood of the Kashmiri brick- 
sellers in Lahore constituted a small 
compact community consisting of a few 


families with an ascertainable member or 
members; for if this can be predicated of 
the brotherhood in question, then the 
answer to the first question as set out above 
becomes comparatively easy, and the finding 
on the second question come to by the lower 
Court would receive strong support from it. 
This aspect of the case has not been kept 
clearly in view by the learned District Judge, 
and that in part accounts for the somewhat 
startling resalt arrived at by him in regard 
to the untenability of the plaintiffs-appellants’ 
claim after the findings that he has recorded 
in support of that claim on some of the issues 
tried by him. A careful examination of the 
evidence adduced on both sides leads us to 
the conclusion that not only do the parties 
to this case belong to ons and the same 
brotherhood of Kashmiri brick-sellers in 
Lahore, but that that brotherhood has con- 
sisted ever since 1864 of-a comparatively small 
number of families and not of a very 
large diffuse class of which the members 
could not be ascertained with any definiteness 
or certainty. - 

Nura, P. W. No. 1, states: “I know parties, 
they are all briek-makers. There was a 
fakta, mosque, wells and houses of the brick- 
diggers, outside Shahalmi Gate, The Kash- 
miri diggers used to reside and carry on their 
occupation there. I have seen the ancestors 
of plaintiffs residing there some two years 
ago. 'Pheold aksa did not belong to any 
particular person, but to all the Kashmir 
brick-diggers, some thirty or forty persons 
used to live there.” 

Chandhari Ghaffar, P. W. No. 5, says: “The 
old £akia used to be near the Shahalmi 
Gate and it was exchanged for the present 
one. Itused to be the common property of 
some five or seven families, it now belongs to 
their descendants.” 

Umar Din (P. W. No. 6) also gives similar 
evidence. 

Khan Bahadur Barkis Ali Khas, (paze 46) 
says:— There used to ba sone fifsear or 
twenty persons who’ used the old éakia. 
The Kashmiri brick-sellers and donkey o vnars 
used to use the old place. My impression, and 
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I. wag some nine years Tahsildar of Lahore, 
is that there were no other Kashmiri donkey 
owners and people engaged in the brick trade, 
except the fifteen or twenty persors I have 
mentioned." 

Abdul Wahab (page 47) says:— I re- 
member the’ old tak¢a.. It belonged to the 
Kashmiri brick diggers. In the old takia 
were Siddiq, Maken, Subhan’s father and 
Aklu, some twenty or twenty-five persons ia 
rt ee There were some twenty or twentye 
five families owners in the old alza." 

The evidence of some of the witnesses for 
the contesting defendanta, eg., Ghulam 
Hussain (page 50) and Menr Shah (page 66) 
supports the same conclusion. ` 

As we have said above the lower (ourt’s 
finding on the first issue has not been contest- 
ed in this Court; and over and above that 
finding, we may take ib as proved, in view of 
the evidence referred to above, that the par- 
ties’ brotherhood consisted of a small body 
of Kashmiri brick-sellers in Lahore. The 
next question - for, consideration is whether 
this small body of brick sellers used and were 
in possession of the old taksa as joint owners, 
or whether only the ancestors of the contest- 
ing defendants were exclusive owners of the 
came. The latter part of this question can 
at cnee be answered in the negative, for we 
are clearly of opinion for ike reasons which 
we shall presently state when discussing the 
question of the scope of the gift of 1864, 
which ferms the subject of the 3rd issue, 
that the ancestors of the contesting defendants 
were not the exclusive donees of the site of 
the new takia, and as that site was given in 
exchange for the old taksa, the old taka 
must certainly have belonged to some Kash- 
mit brick-sellers besides the said defendants’ 
ancestors. In the nature of things the evi- 
dence as to who those Kashmiri brick-sellers 
were can hardly be expected to be very pre- 
cise as it would refer to a state of affairs 
existing abont forty years ago: and under such 
circumstances the kind of evidence that has 
been produced by the .plaintiffs in this case 
should, we think, be accepted aa sufficient 
prcof of the old takza belonging to the entire 
brotherhocd of Kashmiri brick sellers. At 
any rate co far as the plaintiffs are Goncerred, 
the proprietary interest of their ancestors in 
the cid /alza ie,in our opinion, sufficiently 
establisked by the eviderce of Nura, 
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Chaudhuri Ghaffur, Umar Din, Khan Bahadar 
Barkat Ali Khan and Abdul Wahab; and we 
have not been referred to any very definite 
and reliable evidence on behalf of the contest- 
ing defendants in rebuttal. We, therefore, 
hold that the old takza belonged to the whole 
community of Xashmiri  brick.sellers in 
Lakore of which the ancestors of the parties 
to this suit were members, 

We now come to & consideration of the 
question whether the site of the new takia 
was gifted in 1864 in favour only of the 
eleven persons mentioned in the deed of gift 
of that year, and not in favour of ali the 
proprietors of the old taka. To start with, 
the presumption is against the gift having 
been made in favour of only some of the 
proprietors of the old éakza, for since the 
site of the ata was admittedly given in ex- 
change for the old £ekza, it is but reasonable 
to presume that the new site was intended 
to be given to all the proprietors of the said 
old éakia. 

Having regard to the language of the deed 
of gift (page 7 of the record) we think that 
the lower Court is clearly right in holding 
that the gift was not intended to be restricted 
to the eleven persons mentioned by name in 
that deed. According to the deed, the gift 
was made to the eleven persons named 
therein and others waghaira, the meaning of 
which is that the donees were a fairly large 
number of persons whom it was considered 
uuneecsssry to name one by one, and among 
whom there were a few leading men whose 
namesit was deemed sufficient to mention 
in the deed, the remaining donees being 
covered by the genuine supplementary term 
waghatra. We cannot accept the argument 
that, as shown by the defeclive diction of the 
deed in question, the writer was evidently a 
man of little education, that he must have 
used the word waghairz carelessly with- 
out altaching any definite meaning to it, 
and tbat it must be treated as mere 
surplusage. The word weghaira is too well- 
known to scribes of deeds to be used 
carelessly as having no definite signification; 
and we haveno doubt whatever that the 
donor intended to gift the land to a class of 
persons including the eleven men named in 
the deed and others who had the same 
interest as they had in the old ftakza in 
exchange for which the new site was given 
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We think that the words “Kashmiri Khisht 
Faroshan” which follow the word waghaira are 
not merely descriptive .of the caste and 
calling of the eleven persons named in the 
deed, but that they are intended to denote a 
smal! elass or community or brotherhood 
known as Kashmir? brick-sellera to which 
the old iakza situate outside Shahalmi Gate 
called the T'akza-2- Kashmirian Khist Paroshan, 
belonged as joint property. This consider- 
ation is supported by the Snb-Registrar’s 
endorsement on the back of the deed, in 
which the names of only four out of the 
eleven donees specifically mentioned in the 
body of the deed are repeated being followed 
by the word waghaira which clearly shows 
that the Sub-Registrar equally with the 
donor did not think it necessary to mention 
all the donees by name. We may note here 
in passing that the Sub. Registrar in question 
was no other than Khan Bahadur Barkat 
Ali Khan who has given evidence in this 
case in support of the plaintiffs’ claim, to 
which reference has been made above. As 
the lower Court has observed, apart from 
. the deed of gift itself, there is ample corro- 
borative evidence on the record to show that 
the gift was made to a larger number of 
persons than those actually named in the 
body of the deed. The most important item 
of this corroborative evidence is furnished 
by the proceedings in a suit brought by one 
Devi Duti Pershad in 1875 for cancellation 
of the deed of gift of 1864. In that suit 
originally four persons were impleaded as 
defendants; namely Ramzani, Chaudhri 
Siddiq, Rusla and Azima. There is some 
dispute as to whether the first named 
defendant, Ramzani, was the identical 
Ramzani who was named as the first donee 
in the deed of 1864, but even if he was the 
same man, the last two of the defendants were 
not among those mentioned in the deed, and 
their representatives are among the confess- 
ing defendants in this suit. The fact that 
these persons were impleaded as defendants 
in a suit relating to the gift of the new site, 
shows that they were considered in 1875 aa 
being among the donees besides those speci- 
fically mentioned in the deed. On the ap- 
“plication of these four defendants, a number of 
other persons were added as defendants on 
' the ground that they were equally interested 
in resisting the suit as being in proprietary 
possession of the land then in dispute (see 
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page 17 of the record). It is admitted that 
nine persons so added, at least three 
persons, Jamal, Nawab and Jumma, were 
not out of those named in the deed of gift; 
and that circumstance goes far to prove 
that in 1875 there were undoubtedly some 
persons not specifically named “in the deed 
of 1864 who were considered donees under 
that deed and proprietors of the new takza. 

If the gift had been intended to be res- 
tricted to the persons actually named in the 
deed of gift, Ramzani (if he was the same 
person as the first donee named in the deed) 
aud Chaudhuri Siddiq would have objected 
to Rusla and Azima being impleaded as de- 
fendants along with themselves; and in any 
case the four original defendants would not 
have made the application of the 5th June 
1875, above referred to, which included the 
It is also note- 
worthy thatthe six added defendants whose 
names appeared in the deed did not object 
to the three aforesaid outsiders being placed 
on the same footing with, them so far as 
the proprietary possession of the new takta 
was concerned. (|n our opinion the plaint 
iu the suit of 1875 and the defendants’ 
application, to which we have just referred, . 
greatly strengthen the plaintiffs’ position 
that the gifs of 1864 was made in favour of 
a larger number of personsthan those whose 
names were set out in the deed; and when 
these documents are read with the said 
deed they make that position impregnable, ` 
We are not much impressed by the argument 
that the four original defendants were made 
defendants to the suit, not because they are 
donees under the deed of 1564, but because 
they were, as alleged in the plaint, trespassers 
on the plaintiffs! land. The argument is abso- 
lutely untenable in the face of the language 
used by the said defendants in the application 
of 5th June 1875, and we cannot accept it. 

In connection with the point we are now 
considering, the agreement dated the 25th 
May 1876, marked as Exhibit P.-2 (page 
12 of the record) has bean referred to on 
both sides. The plaintiffs-appellants rely 
upon the words “jo babat takia” which occur 
at the end of the first line in this agreement 
ag showing that. the whole brotherhood of 
Kashmiri brick-sellers had a proprietary 
interest in the takia in dispute; whereas 
the defendants-appellants urge that the 
agreement in question had nothing what- 
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ever to. do with that £akta, and that the 
words in question are an interpolation made 
expressly to bolster up. the present claim. 
We think it uunecessary to decide which 
of these two contentions is well founded as in 
our opinion there is, as we have seen above, 
gufBeient evidence on the record apart, from the 
aforesaid agreement, to prove that the gift of 
the new site was not restricted to the eleven 
persons actually named in the deed. 


The entries in the Settlement Records of 
1868 and 1892 have been referred*to in 
agreement as supporting the contesting de- 


fendants’ claim to be the exclusive owners 


of the taksa in dispute. In our opinion the 
said entries are inconclusive on the point, and 
in any case cannot be considered sufficient to 
defeat the plaintiffs. 


In the khasra paimaish of 1868 the land 
in dispute is entered as in the possession 
of “Ramzan son of Azam and others (waghatra) 
as shown in the Muntakhab.” The Muntakhab, 
however, contains -no further details of the 
persons in possession and repeats the same 
entry as given above, namely, © Ramzan 
son of Azam and (waghatra) as shown in 
khasra patmatsh.”’ The names of the pro- 
prietors are thus nowhere’ given in 
detail and we are left to conjecture as to 
who the proprietors were. The entry in the 
Settlement Record of 1892 is a little more 
precise, as we find thatin the month of 
November in that year mutation in respect 
of the land in dispute was made on the 
application of Musammat Rahmat Bibi, 
daughter of Mahommad Bakhsh the 3rd 
donee named in the deed of 1864, in favour 
of the representatives of the first eight donees 
. whose names are specified in the said deed. 
Much stress has been laid on this mutation 
by the learned Advocate for the defendants- 
appellants; but we agree with the lower Court 
in thinking that it does not appear that 
the inquiry made by the Naib Tahsildar in 
connection with that mutation in regard to 
the rights of all the taksa was a very full 
one orthat allthe parties to the present 
suit had full- notice of the proceedings before 
that officer. It seems to us to be likely that, 
as observed by the lower Court, the deed of 
gift was produced before the Naib Tahsildar 
and after some sort of summary enquiry by 
that officer, the nature of which is not quite 
clear, the names of the heirs of those persons 
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whose names were mentioned in the deed 
were entered in the Settlement Record as 
owners of the land. That the inquiry was 
not very complete is shown by the fact that 
the names of the heirs of 3 out of the Jl 
donees mentioned in the deed were not entered 
in the column of proprietors, and there is no- 
thing in the mutation preceedings to show 
that those threedonees had died without leaving 
any heirs. On all these grounds, we think 
that the entries in the Settlement Records 
of 1868 and 1892 are not of much evidential 
value in this ease, and are in any oase in- 
sufficient torebut the very strong presump- 
tion that arises from the other evidence that 
we have discussed above in favour of the 
plaintiffs. 

Asa result of the foregoing discussion, we 
have no hesitation in finding on the second 
and third issues as framed by the lower 
Court in favour of the plaintiffs-appellants. 

We now pass on to the fourth issue framed 
by the lower Court, namely, “Whether all 
the plaintiffs and defendants have been using 
and possessing the /íakia jointly as owners 
since it was obtained in exchange.” In 
regard to this issue*we cannot help remark. 
ing that the lower Court, though it seems 
to have approached its consideration from 
a correct point of view, has yet been somewhat 
inconsistent in the detailed discussion of it, 
so far as the rights of each individual plaintiff- 
appellant in the évkiain dispute are con. 
cerned, by demanding from each plaintiff 
strict proof of the exercise of proprietary 
rights in regard to that takia in his indivi- 
dual capacity, which at tho same time, it 
held could not be legitimately demanded 
from him. The learned District Judge 
begins by  observing:— It being thus 
established that the gift was made to a con- 
siderable number of persons of one class, to 
which class the plaintiffs also belong, such 
strict evidence is not required to .prove the 
plaintiffs’ title as would have been the cage 
had the gift been made to certain specified 
persons only and had the plaintiffs sought 
to prove # title acquired subsequently 
thereto. " And yet in proceeding to con- 
sider “ What evidence there is to show that 
the plaintiffs have exercised proprietary . 


rights in the taka,” the learned Judge 
brushes aside the oral evidence produced 
by the plaintiffs-appellants as to the 


general exercise by them, through the 
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representative then of their brotherhood’ of 
proprietary rights in the fakza, and reats 
his finding only on a documentary evidence. 
We agree with the learned Judge that, under 
ihe circumstances disclosed in the case and 
‘in view of the findings on the second and 
third issues, the plaintiffs should not be 
called upon to adduce strict proof of their 
title to the £akza in dispute by the exercise 
of definite and overt acts of ownership in 
respect of it, and we, therefore, think 
that the strict scrutiny to which the 
plaintiffs’ evidence as tothe exercise of such 
rights has been snbjected by the lower Court, 
was not justified. l 


The documentary evidence on the basis 
of which the lower Court has decresd the 
claim of Bahadar Malik (plaintiff No. 1) 
consists of the mortgage-deed, dated the 
3rd January 1889, marked as Exhibit D. 39 
(page 19 of the record) and the agree- 
ment dated the 12th December 1899 marked as 
Exhibit P-1 (page 13), The bearing 
of these documents on the present controversy 
has been fully discussed before us and we 
entirely agreein the view of the lower Court 
that they serve to show that plaintiff No. 
l was one of the proprietors of the tak¢a 
in dispute and that in that capacity he had 
from time to time exercised rights of owner- 
ship and management in respect of it. The 
first mentioned document (Exhibit D. 39) 
is one of great importance as it shows that 
so far back as 1889 Nathu, son of Ghaffar 
Malik, named as donee No. 6 in the deed of 
1864, joined with Haji 
Jamal Dar, Amir-ud-Din, son of Mohammed 
Bakhsh and Bahadar Malik, plaintiff No. 1 
in mortgaging part of the land in dispute 
io one Imam ud.din for Rs. 450. In the 
deed of mortgage the aforesaid persons state 
that the mortgaged property is “ owned 
and possessed” by them, and all the conditions 
embodied in the deed unmistakably indicate 
that the mortgagors were dealing with the 
mortgaged property in the capacity of 
owners, Nathu mortgagor is represented by 
contesting defendants Nos. 40 and 4l, and 
itis difficnlt to believe thatif Jamal Dar, 
Amir-ud-Din, and Bahadar Malik had no 
proprietary interest in the taka, he (Nathu) 
would have allowed these persons to join 
with him in executing the mortgage-deed 
inquestion. We agree with the lower Court 
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in disbelieving ihe statement of Hassan 
Dio, witness, to the effect that when the deed 
was executed, Nathu raised the objection 
that Jamal Dar and Bahadar Malik ought 
to give security before joining with him as 
mortgagors. The endorsements on the back 
of the deed as to there-payment of the 
mortgage money by instalments by persons 
other than the mortgagors do not go very far 
to support the position of the contesting 
defendants, for atleast three items purport 
to have been paid by the mortgagors, 


-and asto the remaining three items of 


re-payment, itis reasonable to hold that 
the mortgage was made for the benefit of 


the akta on behalf of the whole pro- 
prietary kody, and that, therefore, part 
of the mortgage-money was on some 


ovcasions re-paid by persons other than the 
morigagors who were interested in the 
takia. 

The agreement of the 12th December. 
1839 has, we think, been fully proved by 
the evidence of Khair Din and Hakim 
Shah and itis important as showing that 
Bahadar Malik, Haji Jamal Div, “Wahab 
and Pir Bakhsh gavea contract for the 
construction of certain kothas on the site 
in dispute, Bahadar Malik is plaintiff 
No. 1 and the other executants of the 
agreement are represented by confessing 
defendants Nos. 1, 23, 24 and 32. These 
persons in giving the contract in question 
acted as joint owners of the takia and 
the written agreement is a strong piece 
of the evidence in favour of the exercise 
of proprietary rights, not only by the 
persons aforesaid, but hy all the plaintiffs- 
appellants and the confessing defendants on 
whose behalf they professed to have acted in 
giving the contrast. 


The oral evidence which the plaintiffs 
have produced in this case is perfectly 
consistent with, and supplements, the 
documentary evidence first referred to and 
we see no reason why the greater part of 
that evidence should be summarily rejected, 
as the lower Court seems to have done. 
We agree with the lower Court that Buri 
(P. W. No. 11), Mohammada (P. W. No. 
12) and Lal Din (P. W. No. 13) are 
disinterested and reliable witnesses and their 
that they supplied bricks to . 
Bahadar Malik and Jamal Din for the 
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construction of some buildings inthe takta, in 
or abdut 1888, has rightly been believed. 
Other witnesses have also deposed to the 
mosque in the #1ka having been bailt by 
and under the supervision of some of the 
plaintiffs and confessing defendants, the 
necessary funds being raised by subscrip- 
tion among the parties’ brotherhood. The 
late Khan Bahadar Barkat Ali Khan, whom 
the lower Court rightly regards as the most 
reliable witness in the cas2, gave important 
evidence in favour of the plaintiffs in so 
far as he stated that the masjid and build- 
ings at the new takia were constructed 
by the plaintiffs, That evidence was 
corroborated by the testimony of Abdul 
Wahab, a mason who deposed to havirg 
. himself: built the masjid in the new fala. 
As to Barkat Ali Khan's evidence it has 
been contended that its value is very much 
discounted by the fact that in his statement 
as a witness in the suit of 1875 that 
gentleman said that he knew nothing per- 
sonally about the new taka and that he could 
not say to a certainty who was then in 
possession of the land in dispute. But 
as the lower Court points out, the attention 
of the witness was not called to the state- 
ment in question, as should have been done 
under section 145 of the Hvidence Act if 
it was intended to contradict him by re- 
ference to that statement; and the said 
statement cannot, therefore, be referred to 
and considered as part of the-evidence in 
this case. On the whole, then, we think 
that the plaintiffs’ oral evidence, supported 
as it is by Hxhibits D.-39 and  P..l as 
to the exercise of rights of ownership in 
respect of the taksa by some of the parties 
to this suit other than the heirs of the 
donees specifically mentioned in the deed 
of 1864, may well be accepted as true, and 
if it be accepted, it is,in our judgment, 
‘sufficient to show that the plaintiffs-appel- 
lants equally with plaintiff No.1, Bahadar 
Malik, are proprietors of the property in 
suit jointly with the contesting defend- 
ants, i 


Some reliance was placed for the contest- 
ing defendants on the leace dated the lst 
.December 1886, marked as Exhibit D..38 
to show that Ismail, plaintiff-appellant, had 
attested that deed as 
attestation, ib was contended, showed that 
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he was not one of the proprietors of the 


taksa. It is not sufficiently proved that 
the signature in question is that of Ismail 
plaintiff-appellant, bat even if the signature 
were held to be his, it is by no means 
presumptive, much less  conelusive, evi- 
dence of the fact that he thereby ad- 
mitted that he was not a proprietor of 
the takza, 


In view of the above findings, the seventh 
issue in the case is of little consequence, 
but in connection therewith we may note 
in passing that of the contesting defendants, 
only Sobhan denied that Amir and Jamal, 
confessing defendants Nos. 20 and 21, 
were the sons and grandsons of Kala and 
Sattar Mandu, respectively, and that his 
denial of the alleged relationship was not, 
as appears from his statement, dated the 
26th November 1902 on the vernacular 
record, couched in very positive language. 
Onthe other hand, no less than thirteen 
of the confessing defendants stated in their 
pleas (page 26) that Amir was son of Kalu 
and Jamal was descended from Sattar 
Mandu, and this was supported by the 
sworn testimony of Ismail, plaintiff, (page 
49). It also appears from the list of the 
heirs of the eleven donees named in the 
deed of 1864 made by the District Judge 
(Captain Irvine) on the 3rd January 
1903), (page 32 of the record) that at 
that time it was not disputed by the 
Pleader for the contesting defendants that 
Amir and Jamal were representatives of 
Kalu and Sattar respectively. We, there- 


fore, think that the finding of the 7th issue 


should have been in favour of the confessing 
defendants. 


The. plea of limitation was not very 
seriously pressed before us and we need 
only say inthis place that we think that 
the lower Court was quite rightin holding 
that the plaintifis’ cause of action accrued 
only when in the rent suit brought by 
the. contesting defendants, against Piara, 
Jamal and Karim, they denied that the 
plaintiffs were co-sharers in the takia in 
dispute and this being so, the suit is amply 
within limitation. 


For 
appeal 
decree 


the foregoing reasons we accept the 
(No. 302 of 1906) and pass a 
in favour of the plaintiffs. appellants 
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for declaration prayed for in the plaint 
against the contesting defendants with costs 
throughout. 


Apreal allowed. 


MADRAS HIGH COURT. 
FULL BENCH, 


LgrrERS Patent APPEAL No. 166 or 1912, 
January 19, 1914, 

Present: —Sir Charles Arnold White, Kt., 
Chief Justice, Mr.'Justice Sankaran Nair and 
Mr, Justice Oldfield. 
YELLAMMAL —APPELLANT 


v6er$us 


AYYAPPA NAICK —RxkSPONDENT. 

Limitation Act (1X of 1908), Sch. I, Arts. 29, 36, 62, 
120 —Civil Procedure Code (Act V of 1908), O. XXI, 
r. 46 — Debt due to judgment-debtor attached and realized 
by decree-holder—Sutt by person alleging to be assignee 
of debt before attachment—Limitation—“Seizure,” 
meaning of. i 

"Seizure" involves something in the nature of a 

.transfer of possession, actual or syinbolical. There- 
fore, the attachment by a decree-holder of a debt 
due to his judgment-debtor does not constitute a 
“wrongful seizure of moveable property” within the 
meaning of Article 29 of the Limitation Act, inasmuch 
as such an attachment is not effected by seiznre 
actual or constructive but by a written order pro- 
hibiting the creditor from receiving the debt and the 
debtor from making payment thereof until the fur. 
ther order of the Court. Nor is there a seizure" if 
the debtor of the jadgment-debtor, after the debt due 
from him has been attached in the said manner, 
applies to the Court by way of an interpleader pro- 
ceeding and pays the debt into Court in pursuance of 
as well as in consequence of an express order of the 
Court giving leave to pay in. 

A debt dueto a judgment-debtor was attached by his 
decree-holder and when the debtor paid the money 
into Court, it was paid out to the attaching creditor. 
A third person who.claimed to bean assignee of the 
debt before its attachment by the decree-holder sued 
the latter for recovery of the money: 

Held, (1) that neither Article 29 nor Article 36 
applied to such a case; 

(2) that the case was governed either by Article 62 
or Article 120; - 


(3) that limitation in this case began to run not 
from the date of attachment of the debt but from the 
date on which the attaching creditor received the 
money from Court. 


Appeal under clanse 15 ofthe Letters 
Patent against the decision*, dated 30th 
August 1912, of the Hon’ble Mr. Justice 
Sundara Aiyar in Second Appeal No. 101 of 








* Reported as 16 Ind. Cas. 914, —Hd. 


INDIAN CASES, 


[1914 


1911, preferred against the decree of the 
Subordinate Judge of Tuticorin, in*Appeal 
Sait No. 3&5 of 1909, filed against that 
of the Court of the District Munsif of Tuti- 
corin, in Original Suit No. 310 of 1908. 
FACTS.—For facts see 16 Ind Cas, 914; 


(1919) M. W. N. 1174; 12 M. L. T. 458; 28 
"M. L. J. 519. 


Mr. T. R. Venkatarama Sastri, for the Re- 
spondent, was called upon to reply at. first 
as the two Judges had already decided in 
favour of the appellant. 

The present case is not governed by the 
Fall Bench ruling of Damaraju Narasimha 
Rao v. Thadinada Gangaraju (1) and is dis- 
tinguishable from i£. 

Either Article 62 or 120 would apply to 
the case. l 

Article 29 applies only when one simply 
altaches the property. 

| WuTs, C. J.—In Damaraju Narasimha Rau 


. v. Thodinada Gangaraju (1) the property was 


in the possession of the judgment-debtor.] 

Mr. 7T. R. Venkatarama Sastri. If the pro- 
perty isin the possession of some’ other 
person there -is no "seizure;" "seizure" under 
legal process is necessary io make Article 
29 applieable.: 

(1) The first question is whether there is 
a seizure; Article 29 speaks of seizure of move- 
alle property and legal process, that excludes 
case of debts; "debts" cannot be said to b 
moveable property. . ' 

(2) The nemt point is whether it is a suit 
for compensation. 

Article 116 of the Limitation Act speaks 
of compensation under & contract. ' 

That Article has been applied to registered 
bonds and lease-deeds.  . 

Clerk and Lindsell on Torts Chapter VIII 
paragraph 9and Bullen and Leake’s Precedents 
on Pleadings, page 501. It is generally 
laid down that he can sue for money had 
and received. Receipt under an order of Court 
would not ke seizure within the meaning of the 
Article. Lakshmi Priya Ohowdhuranit v. Rama 
Kanta Shaka (2) decides that the case of 
Jagran Jatherdus v, Gulam Jilani Chaudhri 
(3) is wrong. . 

Mr. V. 0.  Seshacharav. In Ram 
Narain v. Umrao Singh (4) it was held that 


Article 29 applies. 
(1) 31 M. 431; 4 M. L. T. 271; 18 M. L. J. 890. 
(2) 30 C. 440, (8) 8 B. 17. 
(4) 20 A. 615; 4 A. L. J. 648; A, W. N. (1907) 194, 
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[SaNxARAN Naim, J.—But they apply only 
to the goods in the shop dnd not to the 
shop itself; Damaraju Narasimha Rau v. 
Thadinada Gangaraju (1) clearly holds that 
Article 29 applies where the moveable pro- 
perty is actually seized. | 

[Warre, C. J.—How can the shop be 
attached by actual "seizure."] 

[Sankaran Narr, J.—Case of the shop can 
not come under Article 29.] 

Mr. V. O. Seshachariar.—' The Court con- 
sidered the cases of Damaraju Narasimha Rau 
v. Thadinada Gangarajw (1) and Multanchand 
Kanyalal v. Bant of Madras (5) good law. 
Jaggery had been locked up and & seal was 
pub on if. Taking possession is simply con- 
Slractive possession. 


[OLDFIELD, J.—What is the distinction 
between Article 28 and Article 29. | 

Mr. V. O. Seshacharzar.— Article 28 is for 
compensation for irregular or excessive dis- 
tress under Article 29, the compensation 
may -include the value of the thing while 
Article 28 means the actual value. 

In Article 28 the cause of action arises 
from the date of document. So far as 
attachment is concerned it wonld impair 
the right of a person whose property is 
attached. ; 

a Halsbury’s Laws of England, paragraph 
176. 

In re Combined Weighing and Advertising 
Machine Oompany (6) Johnston v. Hogg (7), in 
which the meaning of the word "seizure" is 
considered. 

| Sangaran Narr, J.—The point you have 
to meet is whether "seizure" means the 
actual reducing of the thing into one’s pos- 
session while ' ‘attachment’? does not amount 
to such 'seizure."] 

Mr. V. ©. Seshachariar.—Robinsen Gold 
. Mining Co. v. Alliance Marine and General 
Assurance Oo, (8). 


[Wuits, C. J.—The short point is whether 
there can be "seizure" without reducing 
into physical or symbolical possession. 

An order of attachment 


(5) 27 M. 848. 

(6) 48 Ch. D. 99 at p. 105; 59 L. J. Ch. 26; 61 L. 
T, 582; 38 W. R. 67; 1 Meg. 398. 

(7) 10 Q. B. D. 432; 52 ja J.Q. B. 348; 48 L. T. 485 ; 
31 W. B. 768; 5 Asp. M. C. 51. 

(8) (1904) App. Cas. 359; 73 L. J. K. B. 898; 91 L. 
T, 202; 63 W. R. 160; 9 Com. Cas. 301; 20 T. L. R. 645. 
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supposition that the property is in the 
possession of the person on whom the order 
is served. | 

Mr. T. R. Venkatarama Sastri.—n dalsbury 
Vol. XIV, page 147, paras. 95 and 69, Lord 
Halsbury says that there can be no seizure 


in case ofa "debt." | 
Mr. V. O. Seshachariar.—In Vol. X1V, 
page 54, the meaning of the word "seizure" 


is construed. In the case of articles seized, 
it is not necessary that there should be a 
physical contact with goods. An intention 
to seize the goods is necessary. 

[Wuite, O. J.—What is 
case? | 

[OnsrigLD, J.—Does not your argument 
imply that the money must be seized, 
but in the case of a debt; there may be 
nothing due or the debtor may be quite un- 
able to pay. | 

Mr. V. O. Seshachariar.—Tarvadi Bholanath 
Harishankar v. Bai Kasti (9) treats & mort- 
gage-debt as moveable property. 

In Naíaraja [yer v. The South India Bank, 
Tinnevelig (10) it is held that mortgage-debt 
is not immoveable property. 

[Wnuivg, C, J.—Incorporeal 
exempt from seizure and they 
seized, and not that they are 
geizure. 

Mr. T. R. Venkatarema Sastri,—Choseg iu 
action are attached as debts. 

[Wuire, C. J.—Order XXI, rule 47, 
itself shews that debt is moveable property; 
and it is a species of “moveable property." j 

Mr. V. O. Seshachariar.—In Encyclopedia 
of the Laws of England, Vol. XI, the word 
18 defined. 


[OnpriELD, J.—The word “sesia” is never 
used in connection with moveable property 
bat only immoveable property | 

Mr. V. O. Seshacharzur.— Attachment being 
the first step in execution, necessarily inter- 
feres with the unfettered dominion. 

In Srroud’s Dictionary, Vol. I, the word 

"seizure" is defined. 


there in tnis 


things are 
cannot be 
ineapable of 


é& * 
taking” 
44 P 
Seizure" 


The language used in Article 9 
means the same thing as "seizure." 
means “taking.” 

IWurrg, C. J.—Why do you say that 


(9) 26 B. 305; 4 Bom. L. R. 18. 
(10) 18 Ind. Cas. 91; 22 M. L. J. 105; 10 M. L. T^ 
503; (1911) 2 M. W. N. 590. 
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Article 49 means taking without  posses- 
sionP] 

Mr. V. C. Seshachariar.—RV ven. in the case 
of goods, there need not be actual possession; 
mere intention to reduce into possession is 
quite enough, communication of prohibitory 
order means that my hand is placed on the 
thing. 

“EWuite, C. J.—Suppose we hold that 
Article 29 does not apply, what do you care 
whether Article 26 applias. | 

Mr. V. O.. Seshachariar.—lf Article 36 
applies the suit will be barred. 

Mr. T. R. Venkatarama Sastri, — Bitler 
Article 62 or 120 will apply, the question 
will be what starting point will be taken; is 
it the receipt of money? 

Mr. V. O. Seshachariar.—lf the effect of 
the attachment is to impair the rights of the 
person, it cannot be said that nothing has 
been transferred at all, Mutsaddi Lal v. 
Kundan Lal (11) It cannot be said that the 
cause of action is from the date of taking of 
the money. Power to deal with money is 
curtailed so long as the attachment remains 
in force. As to the argument that Article 
62 applies only when the money was received 
by one person for the case of another and 
does not apply where it was once received 
for his own use, and by some other act, that 
character is changed, and somebody else is 
said to have recaived it; Article 62 will not 
apply. 

[Wuitz, C. J.—What isthe measure of 
damages? ] 

Mr. V. O. Seshachariar.—May bethe value 
of the money and the interest which he 
has wrongfully received. The plaint is for 
wrongful attachment `of goods, 


JUDGMENT. 


Waite, ©. J.—The question for determina- 
tion in this appeal is—Is the plaintiff's guit 
barred by limitation P 

The material facts and dates are as 
follows :— 

On July 4th, 1905, the 4th defendant, who 
had obtained & dere against one Pormal 
Naik, abtached a debt alleged to be due to 
Perumal Naik by the 1st defendant. 

On July 29th, 1905, the alleged debt 
became payable. On November 6th, 1905, 


(11) 28 A. 377 at p. 378; 8 A. L. J. dee 16 M. L. J. 
174; 8 Bom. L. R. art 33 L A. 55 (P. O.). 
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the lat defendant obtained an order of Court 
giving him leave to pay the amount ofthe 
debt into Court, On June 15th, 1908; the 
lst defendant paid the money into Court. 
On October 3rd, 1906, the money was paid 
out to the 4th defendant. 

On the attachment of the debt the plaintiff 
bad pnt in a claim petition alleging that the 
debt was payable to him as having been 
assigned to him by Perumal Naik prior to 
the attachment. This petition was dismissed. 
He then instituted a suit under section 288 
of the Code of Civil Procedure, 1882. He 
failed in the Court of first instance bat 
succeeded on appeal. 

On September 15th, 1908, he instituted 
a suit for the recovery of the money which 
had been paid out of Court tothe 4th 
defendant. 

If the period of limitation is three years 
and runa from the date of the attachment 
of the debt (July 4th, 1905) the suit is time- 
barred. If ibis three years and runs, from 
the date of the payment out of Court to 
the 4th defendant (October 3rd, 1906) the suit 
is in time. 

The appellant has contended that the 
appropriate Article is Article 29 and that 
the suit is time-barred, Jt is not necessary 
to consider whether the suit is for compensa- 
tion within the meaning of the Article. 
Assuming itis, the quesiion is, did the 
attachment of the debt constitute a wrongful 
Beizure of moveable property under legal 
process " within the meaning of the Article. 
There is no doubt there was a “legal 
process," but was there any seizure” 
thereunder ? I am of opinion that there 
was nof. | 

The procedure in connection with the 
attachment of a debt not secured by a >` 
negotiable instrument is regulated by Order 
XXI, rule 45, (see section 268 of the old 
Code). The attachment is made by a 
written order prohibiting the creditor from 
receiving the debt and the debtor from 
making payment thereof until the further 
order of the Court. In the case of moveable 
property, the broad distinction seems to 
be that when the property is in the pos- 
session of the judgment debtor atthe time 
the order of attachment is made, the pro 
cedureis by seizure actual or constructive. Soo, 
for instance, Order XXI rule 43 (moveable 
property other than agricultural produce), 


i 
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rule 44 (agricultural produce). When 
the preperty is not in the possession of the 
debtor the procedure is by way of prohibitory 
order. The only exception to the general rule 
appears to be in the case of a negotiable 
instrument (rule 51). In the case of any 
negotiable instrument to which that rule 
applies the attachment must be made by 
actual seizure whether the instrument is 
in: the possession of the judgment-debtor 
or not. Under the English Law the question 
whether an act of the Sheriff constitutes 
a seizure is one of fact, the test. being 
whether an act has been done sufficient to 
intimate to the jadgment-debtor or his 
servant that the goods have been seized. 
See the case cited in’ Halsbtry’s Laws of 
England, Volume XIV, paragraph 108. 
See, too, Multanchand Kanyalal v. Bank of 
Madras (5), 

As it seems to me “ seizure " involves 
something in the nature ofa transfer of 
possession, actual or symbolical. Not only 
is no transfer of possession effected by the 
making of a prohibitory order in the case 
of a debt due to the judgment.debtor under 
rule 46, but the order contemplates posses- 
sion not by the judgment-creditor but by the 
judgment débtor’s debtor, pending the 
further order of the Court. 


The appellant in this case cannot rely 
on the payment into Court by the Ist 
defendant (the judgment.debtor’s alleged 
debtor) or June 15, 1906, as a “ seizure " 
under legal process. The payment was a 
voluntary payment made by way of an 
interpleader proceeding. [ do» not think 
that the payment of money into Court “in 
consequence of a legal process of attachment" 
is in all cases enough to constitute a "seizure." 
In the present case the payment was, no 
doubt, made in parsuance of,as well asin 
consequence of, an express order 
leave to pay in (the actual order is not 
beforeus). But the order was made on the 
application of the judgmeut-debter’s alleged 
debtor who wished to havethe protection of the 
order of the Court. There is noreas;n to sup- 
pose that any order for leave to pay the money 
in, would have been made against the judg- 
ment-debtor’s alleged debtor if he had not 
asked to be allowed to make the payment. 
InJagivan Javherdasv. Gulam Jilani Ohawdhorz 
(3) the question whether the attachment of 


giving. 
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the debt constituted a seizure does not seem 
to have been considered. 

On behalf of ths appellant it has been 
contended, in the alternative that Article 
36 applies. lam clearly of opinion that it 
does not. 

I think this case is distinguishable from 
Damaraju Narasimha Rau v. Thadinada Ganag :- 
raju (1) where the majority of the Oonrt 
were of opinion that Article 29 applied. 
There the attached property was ordinary 
moveable property. 

Lam of opiuiou that either Article 62 or 
Article 120 applies aud I would dismiss the 
appeal with costa. 

" Sankaran Narr, J.—I agree. 

Oldfield, J.— I agree. 


Appeal dismissed. 





CALCUTTA HIGH COURT. 
ReagLar Civi APPEAL No. 334 or 1909. 
August 1, 1913. 

Present; —M v. Justice N. R. Chatterjea and 
Mr. Justice Walmsley. 
HITENDRA SINGH AND OTHERS— 
PLAINTIPFFS — ÁPPELLANTS 
veTSUS 


Maharajah Sir RAMESHWAR SINGH 
BAHADUR AND OTHERS —DEPENDANTS — 


RESPONDENTS. 

Babuana properties—Darbhanga | Raj— Government 
revenue and cesses by whom payable—Decree by Raj 
against grantee of Babuana property—Liability of 
members of grantee’s Jamily—Mitakshara joint family— 
Decree against karta — Liability of sons—Sons not made 
parties to suit —" Righ, title and interest," meaning of. 

The Government revenue and cesses of the Babuana 
properties under the Darbhanga Raj are payable by 
tho grantee and his heirs to the Raj. 
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Babu Gunesh Dutt Singh v. Maharaja Moheshwr Singh, 
6 M. I. A. 164: 19 Eng. Rep. 61; 1 Sar. P. C. J. 521; 
2 Ind. Rep. 80, relied upon. 

Tf the holder of a Babuana property for the time 
being fails to pay the stipulated Government revenue 
to the Maharaja of Dharbhanga, and the latter Lim- 
self is obliged to discharge the claim of the Govern- 
ment, he might sne the former for the amount ao paid 
and, if necessary, recover the amount decreed to him 
by the sale of the babuana property. Such an in- 
voluntary alienation would as effectually defeat 
the claim of all the members .of the family, who 
were ab the time or might thereafter become en- 
titled to maintenance out of the property, as any 
voluntary alienation would. 


Durgadutt Singh v. Maharaja Sir Rameshwar Singh, 
4 Ind. Cas. 2; 13 OC. W. N. 1018 (P. C.; 6 M. L. T. 68; 
11 Bom. L. R. 901; 6 A. L. J. 847; 10 C. L. J. 2388; 
36 C. 943; 36 I. A. 176; 19 M. L. J. 567, relied upon. 

As a general rule, under a decree against one 
person (except where he is sued in a representative 
capacity), the interests of others, who are no parties 
to it, cannot be sold; but the position of a son under 
the Mitakshara is very peculiar. The father can sell 
any portion of the ancestral estate even for a per- 
sonal debt, provided the debt was not contracted for 
illegal or immoral purposes. The father’s creditor, 
therefore, can avail himself of the right which the 
father himself can exercise for his own benefit, and 
can realise the debt due by the father alone from the 
property of the entire family even if the sons are 
not made parties Yo the suit against the father. 


Girdharee Lal v. Kantoo Lal, 11. A. 321; 22 W. R. 
56; 14 B. L. R. 187 and .Nanomi Babuasin v. Madhun 
Mohun, 18 I. A. 1; 13 C. 21, Minakshi Nayudu v. Im- 
mudi Kanaka Ramaya Goundas.i 16 I. A. 1; 12 M. 142, 
Mahabir Pershad v. Moheshwar Nath Sahai, 17 C. 584; 
17 1. A. 11, Bhagbut Pershad Singh v. Girja Koer, 15 
C. 717; 15 I. A. 99 and Kagal Ganpaya v. Manjappa, 
12 B. 691, relied upon. 


‘Suraj Bansi Koer v. Sheo Pershad Singh, 61. A. 85 
at p. 88; 4 C. L. R, 226: 5 C. 148 and Hardi Narayan 
Jahu v. Rudra Perkash Misser, 10 C. 626; 11 I. A. 26, 
"distinguished. 

Therefore, the interest of the son may pass by a 
sale held in execution of a decree for money against 
the father alone where the debt is not one for im. 
moral purposes, although a son is not a party to the 
decree or the sale, provided that the purchaser had 
not notice of the illegal or wrongful purpose of the 
debt. The purchaser being a stranger to the suit is 
- not bound to make enquiry beyond what appears on 
the face of the proceedings. 


But if ib appears from the form of the suit or of 
the execution proceedings or from the description of 
the property put up for sale, that only the interest of 
the father in the property was intended to be sold 
and bargained for, the interest of the sons would 
not pass by such a sale, and in such a case, the 
ubsence of the sons from the suit or execution 
proceedings would be a material clement for con- 
sideration. 


The words “right, title and interest” of the judg- 
ment-debtor may either mean the share which the 


father might have sold to satisfy his debt or the- 


share which he would have obtained on partition; 
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and the question as to what was intended to be 
sold and was sold in each case will depend upon 
ifs own circumstances. o 


Appeal from the decree of the Sub.Judge 
of Darbhanga, dated March 18th, 1909. 

Mr. 0. B. Das, Babu Umakal Mukherji, 
and Ohandra Sekhur Banerjee, for the Appel- 
lants. i 

Mr. S. P. Sinha, Dr. Rash Behary Ghose, 
Babus Ram Oharan Mitra and Jogendra Nath 
Mukheree, for the Respondents. 

JUDGMENT.—The plaintiffs appellants 
sued to recover possession of 7-annas 8j- 
gundas share of Mouzah Pandaul on estab- 
lishment of their rights thereto, under 
the following circumstances. The plaintiffs 
and their father, Babu Durga Dutta Singh, 
defendant No. “4, are a branch of the family 
of the Maharaja of Darbhanga. It appears 
that Perganah Jabdi was granted as babuana 
to Kirat Singh, the fatherof Durga Dutt 
Singh. The Maharaja of Dharbhanga 
obtained a decree for Rs. 27,186 on the 
18th February 1893, against defendant 
No. 4, in respect of arrears of Government 
revenue and cesses payable for Perganna 
Jabdi,the babuana property, which, it is alleged 
by the Raj, were payable by the holders of the 
property but were not paid. In execution 
of the deerae obtained in that suit, the 
7-annas, 8$-gundgas share of Mouza Pan- - 
daul which was the joint family property of 
the plaintiffs and the defendant No. 4 was sold 
aud purchased by the Raj on the 20th 
March 1895. ; 

The plaintiffs allege that the Government 
revenue and cesses for Pergauah Jabdi, the 
babuana property, are payable by the Raj 
and not by the holder of the property, that 
the claim in the suitin which the decree 
was passed, was not a jast or equitable claim 
against defendant No. 4, and that in any 
ease the alleged liability for which the 
suit was instituted and for which the said 
decree was passed was nota liability of, or 
affecting, the joint property of the plaintiffs 
and defendant No. 4, that the decree being 
only a personal decree against defendant 
No. 4, and the share of Mouza Pandaul sold 
being the joint property of tke plaintiffs 
and defendant No. 4, and in which they had 
an equal interest with the latter, their 
interest in the property sold was not liable 
to be sold and gould not be sold under the 
said decree. The plaintiffs, accordingly, 
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prayed that a decree might be passed 
&warfing them possession of the property 
sold, or at any rate, to tle extent of their 
interest inthe same. The defence of the 
Maharaja of Darbhanga, inter alia, was that 
the grantes and his heirs'in the male line 
are liable to pay the Government revenue 
and other public demands in respect of the 
said babuana property to the Darbhanga 
Raj, that the decree obtained against 
defendant No. 4 was a valid decree passed 
in respect of a just claim, that the plaintiffs 
were legally bound by the said decree, that 
the property in suit was legally attached 
and sold in execution of the said decree, 


and the plaintiffs are not entitled to 
impugn the said sale which was legally 
binding upon  thém. The Subordinate 


Judge of Darbhanga dismissed the suit and 
‘the plaintiffs have appealed to this Court. 
Four contentions have been raised on their 
behalf in this appeal :— 

First, that the Government revenue and 
cesses of the babuana property are payable 
by the Raj, and not by the heirs of the 
grantor; secondly, that even if the Gov- 
ernment revenue and cesses were payable 
to the Raj they were not payable by the 
plaintiffs, but by defendant No. 4, the 
holder of the babuana property for the 
time being; thirdly, that the decree was passed 
against defendant No. 4 personally and not as 
karta of the joint family, and, fourthly, 
that the decree and the execution proceedings 
not being against the entire joint family, 
what was sold, was the mere personal interest 
of the defendant No. 4 and not the interests of 
the plaintiffs, 
` As regards the first contention, the 
plaintiffs have examined some witnesses, 
who said that the Government revenue and 
cesses for the babuana property were never 
paid tothe Darbhange Raj and that no 


demand for them was ever made by the 


Raj. But the documentary evidence adduced 
by the defendant is conclusive to show that 
the revenue and cesses were payable by the 
grantee, and had all along been realised 
from his heirs. The original Sanad by 
which Pergana Jabdi was granted to 
Babu Kirat Singh, the ancestor. of the 
plaintiffs, does not appear to be in existence. 
But the Sanad is recited ina later dosu- 
ment dated 1807 executed by Maharaja 
Madho Singh, the father of Babu Kirat Singh 
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in favour of Maharaja Kumar Chhator Singh, 
the eldest son of the former. After reciting 
that Pergana Jabdi had been granted to 
Babu Kirat Singh as babuana maintenance 
property, and other  Perganas to his 
other brothers, the deed states that the 
said Babus “will enjoy the malikana 
dustoors and profits of the said Perganas, 
and will pay to you the Government revenue 
payable on account (of those Perganas)aud you 
will pay the same to the Hakim (Govern- 
ment) along with the Government revenue 
of the Raj properties. " Then it appears 
that inthe year 1879 an application was 
made by the Manager of the Court of 
Wards of the Darbhanga Raj for the 
registration of the name of the minor, 


Maharaja Liaehhmeshwar Singh in respect 


of the Mouzahs in Pergana Jabdi. "There. 
upon a petition of objection was filed on 
behalf of Babu Durga Dutt Singh(the defend- 
ant No. 4 in the present suit) in which 
he relied upon the said Sanad of 1807 and 
distinctly stated that he and his brother 
Giridhari Singh bad been payg the Govern- 
ment revenue of Pergana Jabdi through 
the Maharaja Bahadur. The deed of sale 
dated 1873 and the mortgage-bond dated 
the 15th December 1890 executed by 
Babu Durga Dutt Singh show that Jarge 
sums of money which were due to the 
Raj for Government revenue and cesses, 
were paid by him. Then there are decrees 
for Government revenue and cesses 
of  Pergana Jabdi passed against the 
defendant No. 4, and even so far back aa 
20th October 1841, a decree was obtained by 
the Raj against Babu Kirat Singh himself for 
Government revenue of Pergana  Jabdi. 
The above documents and the judgments 
and decrees conclusively establish that the 
holders of the babuana property are liable 
to pay the Government revenue and cesses 
for Pergana Jabdi to the Raj. The 
learned Counsel for the appellants argued 
that they do not establish a custom, but it 
is really an incident of the grant and there 
can be no possible doubt that the Govern- 
ment revenue for the Pergana 1s paid by 
the Raj and realised from the holder of the 
Pergana. In the case cf Baboo Gunesh 
Dutt Singh v. Maharaja Moheshur Singh 
(1), the Judicial Committee of the Privy 


(1) 6 M. I. A. 164; 1 Sar. P. C. J. 551; 2 Ind. Rep, 
80; 19 Eng. Rep. 6. 
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Council observed, that where an estate 
is granted to a younger son as & babuana 
allowance, he continues to pay the rent and 
assessment to the Raja, the property is 
never separated from the zemindary at all. 
The first contention, therefore, must be over- 
ruled, 


As regards the second contention, it is 
argued that even if Government revenue and 
cesses are payable to the Raj, the defendant 
No. 4, the holder of the Pergana as babuanu 
for the time being, was liable to pay and 
that the plaintiffs who are his sons and 
grandsons were not liable to pay. It is 
contended thatthe petition of Durgadutt, 
dated the 12th March 1879 (Exhibit 2), 
refered to above shows thatso long as Baba 
Kirat Singh was alive, healone was in posses- 
sion of the Pergana and that on his death his 
sons Giridhari and Durga Datt were in 
possession. The right, therefore, accrues 
on the death of the last male-holder, 
which is inconsistent with the case that the 
sons have jgint interest with the father 
during his 1 timo and reliance has been 
placed upon the case of Durgadutt Singh v. 
Maharaja Sir Rameswar Singh (2), in which it 
wah held that babuana property is impartible 
and alienable., But the question whether the 
sons and grandsons have interest in the pro- 
perty during the life-time of the father and 
the grandfather in the babuana property 
does not require any discussion in the present 
case; as the plaintiffs themselves state 
in the fourth paragraph of the plaint that 
Pergana Jabdi is a babuana property of the 
plaintiffs and Babu Durga Dutt Singh, de- 
fendant No. 4. It was never suggested in 
the pleadings or in the arguments before the 
lower Court, so faras it appears from the 
judgment of the Court below, that the 
plaintiffs had no present 
babuana property. Their contention in the 
Court below was that the Government 
revenue and cesses were not payable by the 
holders of the babuana property, but were 
payable by the Raj. Itis contended, how- 
ever, on bebalf of the appellants that they 
are not bound by an admission on a point of 
law, and that according to the view taken 
by the Privy Council in the case cited 


(2) 4 Ind. Cas. 2; 360.948; 13 C. W. N. 1018; 
(P. C.), 6 M. L. T. 68; 11 Bom. L. R. 901; 6 A. L.J, 
847; 10 C. L. J. 233; 36 I. A. 176; 19 M. D. J. 567. 
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above, the property belongs to defendant 
No. 4 alone, so long as he is alive, that the 
debt for which he was sued (namely, the 
Government revenue and cesses): was his 
personal debt and that it was not a debt for 
which the joint family was liable. Jt was: 
contended on behalf of the respondent that 
the decision of the Judicial Committee 
proceeded upon a confession made by the 
learned Counsel for tue appellants in the case 
before the Privy Council; that the object ofthe 
babuana grant being the maintenance of the 
grantee and his descendants in the male line, 
the property granted as babuana becomes 
the joint property of the family, and that 
otherwise, it would be open to the first 
holder of the property to alienate it altogether 
aud thus frustrate the very object of the 
grant, and that babuana property cannot 
have the same incidents as the Raj itself 
out of which -ib is carved. It appears, 
however, that the judgment of the Judicial 
Committee did not proceed entirely upon 
the admission of Counsel, and their Lord- 
ships pointed out thatifthe holder of the 
babuana property for the time being failed 
to pay the stipulated Government revenue to 
the Maharaja, and the latter himself was 
obliged to discharge the claim of the Govern- 
ment, he might sue the former for the amount 
so paid and, if necessary, recover the amount 
decreed to him by the sale of babuana pro- 
perty, and an involuntary alienation of this 
kind would as effectually defeat the claim of 
all the members of the family, who were at the 
time or might thereafter become entitled to 
maintenance out of the property, as would 
any voluntary alienation of it. But although 
babuana property may be alienated by the 
person to whom it descends, it is held or 
managed by him for the maintenance of the 
family so long as it is not alienated, and the 
family has the benefit of if, It appears from 
the evidence of Amarendra Singh (the 
plaintiff No, 2) that all the members of the 
family appropriated the income of the 
babuana property. The revenue payable for 
the property, but which was not paid, 
therefore, was enjoyed by all the members 
and it may in that sense be considered as a 
joint family debt. [a the view, however, we 
take on the fourth point; it is unne. 
cassary to discuss the matter any further. 
Then comes the third question, namely, 
whether the decree was passed against 
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defendant No. 4 personally or as karta 
of the? joint family. It appears from the 
plaint in the suit by the Raj against 
Babu Darga Datt Singh ‘(Hxhibit 2) that 
the Raj prayed for a decree against the 
person and properties of the defendant to 
be recovered from the ‘person and the 
properties of the defendant. The decree 
directed the defendant to pay to the 
` plaintiffs the amount decreed. The lability 


in one sense was # common liability 
of the family and the defendant, no 
doubt, was the karta of, and represented 


the family but the’ decree was not passed 
against him expressly as kartı. The 
question would have been important, had 
the certificate of sale and the proceedings, 


in execution raised any ambiguity 
as to the property sold. Having regard 
to the view we take on the 4th point 
the question also need not be discussed 


further. 

The last question is whether in éxeculion 
of the decree against the father alone, 
the father’s interest only or -the entire 
property was sold, and this involves the 
question whether the creditor in a jadg- 
ment against the father in a Mitakshara 
joint family even though it is for a personal 
debt of the father is entitled to sell not 
only the interest of the father in the family 
property but the interest of the sons also 
in the property. 


‘It has been contended on behalf of the 
appellant that where the debt is 2 
personal debt of the father and the decree 
is against him alone, all that can be sold 
in execution of such a decree is the 
personal interest of the father only. As 
a general proposition the contention on 
behalf of the appellant that under a decree 
against one.person (unless where he is sued 
in a representative capacity), the interests of 
others who are no partios to it cannot 
be sold is correct; but the position cf a son 
under the Mitakshara is very peculiar. The 
father ean gell any portion of the ancestral 


. estate even for a personal debt, provided . 


the debt was not contracted for illegal or 
immoral purposes. Now, under section 266 
of the Code of Civil Procedure, the execu- 
{ion creditor can levy execution not only 
against property belonging to the judgment: 
debtor but also egainst property over which 
he.has a disposing power, which he may 
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exercise for his own benefit. So that, if the 
father in a  Miakshara family has the 
power to dispose of any property t» discharge 
his debt, the creditor can -avail himself of 
the right which the father himself may 
exercise for his own benefit. It was next 
contended on behalf of the appellant that even 
if the creditor can realise the debt due by the 
father alone from the property of the entire 
family he cannot do so ‘unless the suit is so 
framed znd the sons are made parties to the 
proceedings, and a large number of cases 
were cited as supporting the contention. The 
decisions, as pointed out in Nanomz Babuasin 
Madhun Mohun (3) are not on all points 
in harmony either iu India or in the Privy 
Council. We must, however, see whether 
the cases support the nentention of the appel- 
lant. The first case relied upon is that of 
Deendyal Lal v. Jagdeep Narain Singh (4). 
In thatcase their Liordahips observed: "What- 
ever may have baen the nature of the debt, 
the appellant cannot be taken to have ac- 
quired by the execution sale more than the 
right, title and interest of the judgment- 
debtor. If he had sought to g» farther, and 
to enforce his debt against the whole pro. 
perty, and the co.sharers therein who were 
not parties to the bond, he ought to have 


"framed his suit accordingly and have made 


those co-sharers parties to it. By the pro. 
ceedings which he took he could not get more 
than what wasseized and sold in execution, 
viz., the right, title and interest of the father. 
If any authority be required for this proposi- 
tion, it is sufficient to refer to the cases of 
Nugender Chunder Ghose v. Sreemutty Kaminee 
Dossee (5) and Baziun Doobey v. Bris Bhookun 
Lall Awusti (6)." But the observations in that 
judgment mast be read with reference to the 
circumstances of the case and not as laying 
down an invariable rule that in no case will 
the sons’ interest pass in an execution sale, 
unless they are joined in the suit. Such a 
view will be in direct contradiction of the 
rule laid down in Grdhari Dall vw. Kantoo 
Lall (7). In the latter case where ancestral 
property had been sold in execution of a 
decree against the father alone, it was held, 


in a suit by the son to recover the 

(8) 18 C. 21; 18 I. A. 1. property 

(4) 4 I. A. 247; 3 C. 198, 1 O. L. R. 49. 

(5) 11 M. L A. 241; 20 Eng. Rep. 02; 8. W. R. (P. 
C.) 17; 2 Sath. P. C. J. 77; 2 Sar. P. C. J. 275; 3 Ind. 
Rep. 133. 

© 24 W. R. 306; 1 C. 133; 2 I. A. 275, 

(7) 1 I. A. 321; 92 W. R. 56; 14 B. L. R. 187. 
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that if the decree was a proper one, the 
interest of the sons as well as the interest of 
the father in the property, although it was 
ancestral, were liable for the payment of the 
father’s debts and that in such a case a 
purchaser under an execution is not bound 
to go further back than to see that there 
was @ decree against the father and if he 
bona fide purchases the estate under the 
execution and bona fide pays a valuable con- 
sideration for it, heis protected against the 
suit of the sons seeking to set aside all that 
has been done under the decree in execution, 
and recover back the estate as joint ancestral 
property. Sir James Colville, who delivered 
the judgment of the Judicial Committee 
both in the cases of Deendayal Lall v. Jugdeep 
Narain Singh (4), and Suraj Bansi Koer 
v. Sheo Persad Singh (8), observed in the 
latter case as follows: — 


“his case [referring to the case of Qir- 
dharee Lall v. Kantoo Lal (?)] then, which is 
a decision of this tribunal, is, undoubtedly, an 
authority for these propositions:— 


First.— That where joint ancestral property 
has passed out of & joint family, either 
under & conveyance executed by a father in 
consideration of am antecedent debt, or in 
order to raise money to pay off an antecedent 
debt, or under a sale in execution of a decree 
for the father's debt, his sons, by reason of 
their duty to pay their father's debis, cannot 
recover that property, unless they show that 
the debts -were contracted for immoral 
purposes, and that the purchasers.had notice 
that they were 50 contracted: and, secondly, 
that the purchasers at an execution sale, 
being strangers to the suit, if they have 
not notice that the debts were so contracted, 
are not bound to make inquiry beyond what ap- 
pears on the face of the proceedings.” Theprin- 
ciples so laid down were held inapplicable to 
thecaseof Suraj Bunsi Koerv.Sheo Pershad Singh 
(8) as in that case the debt was found to have 
been incurred for immoral purposes and the 
purchasers were held to have purchased 
with knowledge of the plaintiff's claim which 
was preferred before the sale, and subject 
to the result of the regular suit, by which 
the execution Court held, they could obtain 
their remedy.. The next case relied upon 
was the ease of Hard? Nurayan Sahuv. Ruder 


(8) 6 I. A. 85 at p. 88; 4 C. L. R. 226; 5 C, 148, 
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Perkash Misser (9), where a money decree 
was made against the father of the family 
and the deeree-holder caused the family 
estate to be attached, and brought to sale 
the father’s right, title and interest there- 
in, it was held, following Dindayal Lall's case 
(4) that only the father’s rights and inter- 
ests passed by the sale and not the interests 
of the family. But the decision in that 
case turned upon the construction of the sale 
certificate and the .other proceedings and 
the question whether a creditor, in execution 
of a decree against the father alone can sell 
the entire family estate was neither raised 
nor decided. As pointed out in Minakshi 
Nayudu v. | Immudi Kanaka Romaya 
Gaundan (10), all the documents in Hardi 
Narain’s case (9) show8d that the Court 
intended to sell and that it did sell nothing 
but, the father’s share, the share and 
interest that he would take on partition and 
nothing beyond it—and the Privy Council in 
that case put it entirely upon the ground 
that everything showed that the thing sold 
was whatever rights and interests the said 
judgment-debtor had in the property" and 
nothing else. "The case of Minakshi Nayudu 
v. Immudi Kanaka Ramaya (10) is a 
clear authority for the proposition that in 
execution of a decree for money against the 
father alone, the debt not being confracted 
for immoral purposes, the property of the 
family ean he sola and will pass to 
the purchaser. In that case the decree- 
holders obtained a dasree for money 
upon a note against the father and attached 
& zemindart in execution thereof. The son 
intervened and aought by petition an 
order that his interest in the semindary 
should be exeluded from the sale, and that 
the sale should be made subject to his right. 
It does not appear what order, if any, was 
made on that petition; but notwithstanding 
that petition, the sale took place and it was 
held upon the docnments in that ease that 
the thing, professed and intended to be sold 
and actually sold was not the father’s share 
but the whole interest in the zemindary itself. 
The son impeached the debt as having been 
made for illegal and immoral purposes and 
that impeachment failed. Their Lordships 
held— That being the case, there might have 


been a sale of thia estate under this decree, 
(9) 10 C. 626; 11 I. A. 26. 
(10) 12 M. 142; 16 I. A. 1, 
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including the whole interest or of so much as 
was necessary. Upon the documents their 
Lordships have arrived atthe conclusion that 
the Court intended to sell, and that the Court 
did sell, the whole estate and not any partial 
interest in it.” It is true in that case the son 
does not appear te have even contended that 
not more than his father’s interest was sold. 
His case was that the whole zemtndary was 
sold ont and out; he impeached the debt 
which led to the sale and asserted that the 
decree founded on it could not bind his in- 
terests. But the judgment of the Privy 
Conncil shows that the interest of the son 
may pass by a sale held in exeention of a 
decree for money against the father alone 
where the debt is not one for immoral pur- 
poses, although the son is not a party to the 
decree or the sale. It is contended that in 
that case, the father contracted the debt as 
karta of the family, but it does not appear 
that he either contracted the debt or was sued 
as karta of the family, < 

That the entire family properiy may pass 
by asale in execution of a money decree 
against the father alone, was also established 
in Nenomt Bubuasin v. Madhun Mohun (3) 
where iu execution of & decree for mesne 
profits, against the: father alone, ancestral 
family property was sold, and the sons 
brought a suit in which they contended 
that nothing passed by the sale except such 
share as the father would have taken on 
partition. Their Lordships said as follows: — 
"There is no question that considerable diffi- 
culty has been found in giving full effect to 
each of the two principles of the Metakshara 
law, one being that a son takes a present vested 
interest jointly with his father in ancestral 
estate, and the other that he is legally 
bound to pay his father’s debts, not incurred 
for immoral purposes, to the extent of the 
property taken by him through his father. 
Jt is impossible to say that the decisions on 
this subject are on all points in harmony, 
either in India or here. But the discrepancies 
do not cover 8» wide a ground as was sug- 
gested during the argument in this case. It 
appears to their Lordships that sufficient care 
has not always been taken to distinguish 
between the question how far the entirety of 
the joint estate is liable to answer the father’s 
debt, and the question bow far the sons can 
be precluded by proceedings taken by or 
against the father alone from disputing that 
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liability. Destructive as if may be of the 
principle of independent co-parcenary rights 
in the sons, the decisions have for some time 
established the principle that the sons cannot 
set up their rights against their father’s alien- 
ation for an antecedent debt, or against bis 
creditors’ remedies for their debts, if not 
tainted with immorality. On this important 
question of the hability of the joint estate 
their Lordships think that there is now no 
conflict of authority.” 

Then their Lordships said that they did 
not think that the authority of  Dzndagyal's 
ease (4) bound the Court to hold that nothing 
but Girdhari’s (the father's) co-parcenary 
interest passed by the sale: “If his debt was 
of a nature to support a sale of the entirety, be 
might legally have sold it without suit, or the 
ereditor might legally procure a sale of it by 
suit. All the sons can claim is that, not being 
parties to the sale or execution proceedings, 
they ought not to be barred from trying the 
fact or the nature of the debt in a suit of 
their own. Assaming they have such a right, 
ib willavail them nothing unless they can 
prove that the debt was not such as to justify 
the sale. If the expressions by which the 
estate is conveyed to the purchaser are sus- 
ceptible of application either to the entirety 
or to the father’s co-parcenary interest alone 
[and in Dindayal’s case (4) there certainly 
was an ambiguity of that kind], the absence 
of the sons from the proceedings may be 
one material consideration. But if the fact 
be thab the purchaser has bargained and paid 
for the entirety, he may clearly defend his title 
to ib upon any ground which would have justi- 
fied a sale if the sons had been brought in to 
oppose the execution proceedings." It is 
clear from the above decision that Deen 
Dayal's case (4) does not lay down an invari- 
able rule, that in no case will the son's interests 
pass in an execution sale against the father 
unless they are joined ia the suit, and it 
is also clear, that if the debt is of a nature 


‘to support a sale of the entirety of the 


property the creditor may legally procure a 
sale of it by suit against the father aloae. 
In that case, the debt was found by the 
High Court to be joint family debt, be- 
cause the joint family presumably benefited 
by the mesne profits for which a decree 
was made against the father. The Privy 
Council held that the High Court was right 
and observed that if it was a joint family 
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debt, a sale to answer it, effected either 
by tha father, or in a suit against him, 
could not be successfully impeacaed. The 
learned Counsel for the eppellant strongly 
relied upon the fact that there was a joint 
family debt as distinguishing that casa. 
Bat their Lordships did not lay down that 
the interests of the sons would pass by a 
sale against the father, only where the dabt 
is a joint family debt, meaning thereby that 
the debt is one which is inearred for the 
benefit of the joint family. - What was 
laid down is that if the debs is of a 
nature to support a sale of its entirety, 
the father may legally sell it .withont sait, 
or the creditor may legally procare a sale 
of it by suit. Now, every debt incurred 
by the father not for illegal or immoral 
purposes is of a nature to suport a sale of 
the entirety of the family property. The 
debt in the present case was revenue due 
for babuana property which the evidence 
shows was enjoyed by the whole family. 
The debt, therefore, was as much a joint 
family debt as the debt in Nano mi. Bibursin’s 
case (3). But assuming that thedebt wasa 
personal debt of the father, there couli be 
no doubt that the father could sell family 
property for discharging that debt, and if 
he conld do so, .his ereditor might legally 
procure a sale of it by suit. Thea their 
Lordships say:— Bat if the fact be that tae 
purchaser bas bargained aal pul for the 
entirety, he miy clearly defend his title 
to ib upon any ground which would have 
justified a sale if the sons had been 
brought in to oppose the execation pro- 
ceedings.” Now, apwt from the questi 
whether the purchaser bargained aud paid for 
the entirety of the property in the preseat 
casa which wa will deal with later, gould it 
have made any difference», had the sons basa 
brought in t» oppose the exscition pro- 
ceedings. All that they could show is that 
the debt was not such as to justify the 


sale, ia other words, that the debi was ia-, 


carre] for illegal or immoral purposes which 
in the present casa it was not. 

The next eise to ba considered is that of 
Simbhunath Pande v. Golap singh (11). 
There the question was whether the whole 
estate belonging to a joint family living 
under the Mifitshara, inclading the shares 


of sons, or the share of their father only piss- 
(11) 140. 572; 14 I. A. 77. 
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ed to the purchaser, at a sale in exeealion 


‘of a decree against the father alon® upon 


a mortgage by him of his right, and it was 
held that as the mortgage and decres as well 
as the sle certificate expressed only the 
father's debt the prima facie conclusion was 
that the purchaser took only the father's share, 
a conclusion which the circumstances, the omis- 
sion on the part of the creditor t» make the 
sous parties and the price paid, not only did not 
connter-act but support. But their Lordships 
did not in that exse lay down any principle 
different from that laid down ia Nunant 
Babuasin’s case (3). Lord Hobhouse who 
delivered the jadgment of the Judieial 
Committee in both the cases, observed,— 
‘Hach case must depend on its own 
circamstancas. it appears to their Lord- 
ships that in all the eases, ab least the 
recent casas, the inquiry has been what the 
parties contracted about, if there wai a 
eo)nveyauce, or what the ‘purchaser had 
reason to think he was buying if there was 
no conveyance but only a sale in ex cation 
of a money decree". 

The subsequent decisions of the Privy 
Coancil follow the principles laid down in 
thecasee of Sura) Bansi Koer v. Sheo Parshad 
Singh (8) and Nanom: Babuasin v. Mudhun 
Mohan (3). 


In Bhagbut Pershad Singh v. Girja Koer (12), 
the sale in execution of a dearee azainst the 
father was found to be not merely of the 
right, title and interest of tha debtor, bab 
a sala of the proparty, being right, title 
and interest of the debtor. ‘I'he sous were 
no parties to the suit or the proceedings 
in exesution, and bafora the sale, notica wis 
givea on bahalf of ths s.a3 thas the pro- 
perfy was ancestral and joiut. It was held 
that the sons could not sat up their rights 
&rains5 the sale iu exeoation of the decree 
against the father unless they coald estab- 
lish that the debt had been contracted for 
any illegal or immoral purpose. In Dublat 
Ram v. Mehr Chand (13), the mere fact that 
the other members ot the family were no 
parbies to the action, was considered not 
to be a ground for holding that their shares 
in the family property did not pass at a 
sale held in execution of a decree against 
the managing members ofa joint trading 


family, upon mortgazve execated by the 
(12) 15 C. 717; 15 I. A. 97. 
(13) 15 C. 70; 14 I. A. 187, 
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managing members alone, and their Lord- 
ship$ quoted with approval the prinoiples 
laid down in Nanomi Babuasin's case (3). 

In the case of Mahabir Pershad v. Moheswar 
Nath Sahat (14), it was held, that it is 
only on condition of the son's showing» 
that the father’s debt has been contracted 
for an illegal or immoral purpose that the 
gon, upon a decree against the father 
alone, being executed by the attachment 
and sale'ot the family estate, can claim 
to have the liability limited to the father’s 
own share under the Mtekshara, In the 
absence of such proof, whether the entirety 
of the family estate ‘has been transferred 
at the sale in exeeution, or not is a 
question of fact, in each case dependent on 


what was understood to be brought, and ' 


has been brought; to sale. Lord Hobhouse 
in delivering the judgment of tho Judicial 
Committee observed:— There have been of 
late years a great number of suits of this 
kind and some difficulties have -been felt as 
to the proper mode of treating them. It 
is to be hoped that recent decisions by 
this Committee have lessened these difficulties. 
At all events their Lordships feel none in 
this case, treating it on the principles laid 
down in the cases of Nanomé Babuasin v. 
Madhun Mohan (3), and Bhagbut Persad Singh 
v. Girija Koer (13), and addressing them- 
selves to the question of fact whether the 
thing meant to be sold and bought was 
the entirety of the eatate or only a share 
in it. 

Reliance was placed on behalf of the 
appellants upon the fact that the decrees 
in the above case and some of the other 
cases cited above were based upon mort- 
gages. But as pointed out by Sargent, C. J., 
in Kagal Ganpaya v. Manjoppa (15), in 
the case of an execution sale, the mere 
fast that the decree was a money decree 
against the father as distingnished from 
-one.passed ina suit for the realisation of 
a mortgage security directing the property 
to be sold, is not a complete test, and we 
need only point out that the decrees in 
Minakshi Nayudu v. Immudi Kanaka Ramaya 
Goundan (10) and Nanom? Batuasin vw. 
Madhun Mohan (3), were money-decrees. 
The appellants also relied on the fact that 


(14) 17 0. 584; 17 I. A. 11. 
(16) 12 B. 691. 
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in some of the cases where the interest of 
the sons also was held to have passed by 
the sale, the puychaser was a stranger and 
not the decree-bolder himself as in the 
present case, buf that fact can make any 
difference only, where the question arises 
whether the purchaser had notice of the 
debt being immoral. No such question 
arises in the present case. We do not 
think i$ will serve any useful purpose to 
discuss the decisions of the Courts in India 
which were cited at the Bar. Hach case 
turned (as it must) upon its own cireum- 
stances and the decisions are not uniform 
on all points, and in some cases different 
views are taken of the effect of some of the 
Privy Council decisions. Some of the cases 
were decided before Nanom: Babuasin's case 
(3) and iu so far as they lay down that the 
Sons must be made parties to a suit against 
the father in order to bind them, they 
must be taken to have been overruled by 
the later decisions of the Privy Council. 

The decisions of the Privy Council cited 
above show that the whole family property 
may be sold in execution of a money-decrea 
against the father alone for a personal 
debt of the father if the debt was not 
contracted for immoral purposes, and that 
itis not absolutely necessary that the sou 
should be a party either to the suit itself 
or to the proceedings in execotion. 


They further show thatif it appears from 
the form of the suit or of the execution 
proceedings or from the description of the 
property put up for sale, that only the 
interest of the father in the property was 
intended to bs sold and was put up for 
sale, the interest of the sons would not pags 
by such a sale and in such a case, the 
absence of the sons from the suit or execu- 
tion proceedings would bea material element 
for consideration. If on the other hand, the 
proceedings show that the intention was 
to selltbe entire property and the same 
was sold and bargained for, then the pur- 
chaser would be entitled to the whole and 
the sons, though not parties to the pro~ 
ceedings, cannot claim their shares against 
the purchaser except by proving that the 
debt was contracted for immoral purposes, 
And lastly the words “right, title and 
interest’ of the judgment-debtor may 
either mean the share which the father 
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might have sold to satisfy his debt or 
the share which he would have obtained on 
partition; and the question what was intend- 
ed to be sold and was sold in each case 
will depend upon its own circumstances. 
We are now to apply the above principles 

to the facts of the present case. The decree 
against the defendant No. 4, Baba Durga 
Dutt Singh, the father of the plaintiffs, was, 
as we'have already stated, for the recovery 
of arrears of Government revenue in respect 
of the babuama property which was enjoyed 
by: the family. Even if it was not a family 
debt, it could not possibly be attacked on the 
ground-of immorality, and there was no 
allegation even of any immorality on the part 
of the father. That being so, the father 
could have sold the share in Mouzah 
Pandaul which the family had in the property, 
to satisfy the debt and the creditor, therefore, 
could sell the property and not merely the, 
personal interest of the father in execution 
of the decree, although it was passed against 
the father alone. Now in the second para- 
graph of the plaint in the present suit the 
plaintiffs distinctly stated that the decree. 
holder caused the 7-aunas &?-gunds share of 
Mauzih Pandaul to bə sold by auction, dec- 
laring it to be the property of the defendant 
9nd party (the father), and in the 5th 
paragraph of the plaint they stated, “that 
the said share sold is the aneestral property 
of the joint family ofthe plaintiffs and the 
defendant Zad party aud the  plaintitfs 
have each of them an equal interest in itas 
the defendant 2nd party has. The right and 
interest of the plaintiffs in the proparhy sold 
was not liable to be sold and oeould not 
be sold under the’ said decree and 
the said late Maharajah acquired 
no legal right or interest to or in the plaint- 
iffs’ right and interest to the said property 
under the said auction-sale.” The fact that 
the 7 and odd annas share iu Mouzah Pandaal, 
belonging to the family, was sold, is not only 
not denied, but isadmitted by the plaintiffs in 
the plaint, All that is stated is that their 
interests were not liable to be sald and could 
not be aold. Having regard tothe state- 
ments in the plaint, the question whether 
only the personal interest of the father or 
the entire interest of the family in the 
property was sold does not'arise at all; and 
we are of opinion that if is not open to the 
appellants, under those circumstances, to 
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raise the question in appeal. Bub even assum- 
ing that it ia open tothem to raisethe queStion, 
let us see what was intended to ba sold and 
was sold. [n the sale proclamation the pro- 
perty belonging to the judgment-debtor ta 
be sold at auction was described as "7 annas 8 
gundas 3-kauris of Mouwzah Paudaul, within 
Thana Barampore, the former Towzt number 
whereof is 5417 and the present Towzi 
number 6473 and the area of the 
entire Muhal is 2925 acres 3 roods 1 pole 
and the Saddar Jama of the entire Mahal 
is Rs. 2,564-11.0. The sale took place on the 
20th March 1898 and the property was 
purchased by the decres-holder for Rs. 55,000. 
The judgment-debtor, the father of the 
plaintiffs, applied for setting aside the sale 
on the ground of irregularities in conducting 
the sale; but the Court held that the sale 
was properly proclaimed, the process was 
actually served and that the evidence in 
proof of the insufficiency of price could not 
be deemed good and satisfactory, and the 
application was rejected. The sale was con- 
firmed ou the 13th July 1896. The order eon- 
firming the sale states "whereas Munshi Udit 
Sahai, Muhtear for the decree.holder, pur- 
chased for Rs. 55,000, the rights and 
interests in the properties specified below 
sold by the bailiff of the Court on the 20th 
March 1896,in execution of the decree in 
Suit No. 3 of 1892 by this Court and thirty 
days have elapsed sine» thea anda petition 
made by the judgment-debtor for setting 
aside the sale was rejected on the 2nd July 
1896, it is ordered that the sale be and 
the sale is hereby confirmed." Then follows 
the inventory which is exactly the same as 
in the sale proclamation, namely, 7 aunas 
8 gandas 3 kauris share of Howrah Pandaul 
etc, ete. Oa the 7th September 1896 a 
certificate of sale was granted which states: — 
"This is to certify that Munshi Udit Sahai, 
the Mukhtear, has been declared purchaser 
for deoree-holder for and in consideration, 
of Hs. 55,000 in Sait No. 3 of 1892 
at a sale by publie auction on the 20th March 
1896 of the under mentioned property viz., 
7 annas 8 gandas 3 kauris in Mauzah Pandaul 
(the farther description beiag the same as 
in the sale proclamation) in execution of the 
decree in this suit and that the sale has been 
duly eonfiemed by the Court." 

It will appear from the sale proclamation, 
which is tho most important document, thas 
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what was intended to be and was going to be 
sold was the 7 and odd annas share of Mousah 
Pandaul which was the only share belonging 
to the family in tha mauzan. The cartifieate 
of‘sale which is the title-deed of the puar- 
chaser also shows the sama thing. There is 
nothing whatever to show in either of these 
two documents that only the right, title aud 
interest of the judgment-debtor was going 
to be sold or was sold. 


It was contended on behalf of the appel- 
lant that i in the order confirming the sale, the 
words "rights and interest” in the property 
give rige fo an ambiguity. We do not think, 
howevér, that they do. The words Heights 
and interests,” we think, mean the entire 
rights aud interests in the property and even 
if these words mean the rights and interests 
of the judgment-debtor we think, having 
regard to the terms of the sale proclamation 
and the certificate of sale, the words “rights 
and interests" in the order confirming the 
sale (which, moreover, could not override the 
terms of the sale proclamation) do not raise 
any ambignity, or induce us to hold that only 
the personal interest of the father was sold. 
The certificate of sale was followed by de- 

‘livery of possession and the purchaser ob- 
tained delivery cf possession of the entire 
7 and odd annas share of Mouz1h Pandaul 
belonging to the family without any objec- 
tion on the part of his sons who were adalts 
at the time, and the purchaser was in posses- 
sion for ten years of the entire property when 
the present suit was brought in 1906. 


It was not even suggested that the price 
paid was not the full value of the property 
purchased bat only of the personal interest 
of the father. The only evidence we have on 
the record (the order refusing to set aside 
the sale) shows that the prica was not sufi- 
cient, and the appellants cannot complain that 
the matter was not gone into in the lower 
Court when they admitted that the sale was 
of the entire property aud not merely the 
personal interest of the father. 


Under the circumstances we are of opinion 
that the interests of the plaintiffs in the pro- 
perty in suit passed by the sale and that they 
cannot succeed as the debt for which the 
property was sold was not a debt incurred 
for immoral purposes. 


We, accordingly, confirm the decree of the 
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Court below and dismiss the appeal with 
costs. 
Appeal dismissed. 


MADRAS HIGH COURT. 
APPEAL AGATNST ORDER Nus. 88 AND 146 
or 1913. 

January 15, 1914. 
Present: —Mr. Justice Ayling aud 
> Mr. Justice Sadasiva Aiyar. 
THIRUMALA, RAO AND ANOTHER — 
DEFENDANTS —À PPELLANT3 
versus 
KADEKAR DURGI SHETTETHI— 
PLAINTIFF—~ RESPONDENT. 

Specific Relief Act (I of 1877), s. 42 — Cause of action 
— Denial of title, enough — Acts done in consequence of 
such denial not different cause of action. 

When a plaintiff brings a declaratory suit on the 
ground that the defendant has denied his title, there 
is only one cause of action which accrues from the 
date of knowledge in plaintif of the defendant's 
denial of his title. The fact that in consequence of 
such denial, a Revenue or other authority has subse- 
quently done some act in favour of the defendant and 
that the defendant has thereby become still more 
interested in denying the plaintiff's title, does not give 
a fresh cause of action for a suit under section 42 of 
the Specific Relief Act. 

Akbar Khan v. luraban, 1 Ind. Cas 557; 31 A. 9; 5 
A. L. J. 637; A. W: N. (1908) 252; 4 M. L, T. 444, 
Raja of Venkatagiri v. Iskapabbt Sulhah, 26 M. 410, 
followed. 

Codaparuya Anantharazu v. Narayanarazu, 13 Ind. 
Cas. 96; 22 M. L. J. 108; (1911) M. W. N. 531; 10 M. L. 
T. 504; 86 M. 383, Sheopher Singh v. De»naratin Singh, 
17 Ind. Cas. 675, 10 A. L. J. 413, dissented from, 


Appeal against the decrees of the Sub- 
ordinate Jadge of South Canara, in Appeal 
Suit Nos. 410 and 403 of 1911 in Original 
Suit Nos. 765 and 764 of 1910 respectively 
on the file of the EORR of the District Munsif 
of Udipi. 

Mr, B. Sctarama Rau, for the Appellants. 

Mr. K. Ramanath Shenoi (with him Mr. 
K. Sundara Raw), for the Respondent. 

JUDGMENT.—We are inclined to follow 
Akbar Khan v. Turaban (1) and Rajah of 
Venkatagiri v. Isakapalli Subbiah (2) and to 
hold that when a plaintiff brings a declaratory 
suit on the ground that the defendant has 
denied his title, there ia only one cause of ac- 
tion which accrues from the date of knowledge 
in plaintiff of the defendant's denial of plaint- 
iff's title. The fact that in consequence of 
such denial, a revenue or other authority has 


(1) 1 Ind. Cas. 557; 31 A. 9; 6 A. L. J. 687; A. W, 
N. (1908) 262; 4 M. L. T. 444. 
(2) 26 M. 410. 
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subsequently done some act in favour of the 
defendant (such as entry in a revenue registry 
or sale of a property in execution as the 
property of a person other than the plaintiff) 
and that, in that manner, the defendant has 
become stil more interested in denying 
plaintiff's title cannot, in our opinion, give & 
fresh cause of action for a suit under section 
4,2 of the Specific Relief Act. We respectfully 
dissent from the observations contra in 
Cudaparaya Anantharazu v. Narayanarazu 
Garu (3) and Sheopher Singh v. Deo Narain 
Singh (4). . 
Inthe above view, the plaintiff's suits 
were rightly dismissed by the District 
Munsif as barred and reversing the Subordi- 
rate Judge's judgment, we restore, the 
Munsif's decrees with costs in all Courts on 
the plaintiff. i , 
Appeal accepted, 
(3) 13 Ind. Cas. 96; 22 M. L, J. 108; (1911) 2 M. W. 


N. 531; 10 M. L. T. 504; 36 M. 383. 
(4) 17 Ind. Cas. 075; 10 A. L. J. 418. 





LOWER BURMA CHIEF COURT. 

Civit Reviston No. 122 cr 1913. 
July 24, 1913.. 
Present; — Mr. Justice Hartnoll, Offg.-Chief 
Judge, and Mr. Justice Young. 
S. ANAMALLAY —APPLICANT 
versus 
O. M. M. R. M. CHETTY FIRM AND 


ANOTHER— RESPONDENTS. 
Limitation Act (TX of 1908), s. B,Sch. I, Art. 170— 
Poverty, whether “sufficient cause” for extending limit- 


ation—Pauper appeal- — Application for leave rejected— ` 


Memorandum stamped after limitaltion—Limitation— 
. Court Fees Act (VII of 1870), s. 6—Practice —Duty of 
Court clerk —Tourt-fee, refund aj. 

An unstamped memorandum of appeal, which 
uccompanies a time-barred application for leave to 
appeal as pauper, filed before the expiry of the period 
of limitation, cannot, if stamped after the expiry of 
the period of limitation, be considered as an appeal 
filed on the date when the petition for leave to appeal 
ag pauper was first presented. 

Bishnath Prasad v. Jagarnath Prasad, 13 A. 305; A, 
W. N. (1891) 99, followed. 

Bai Ful v. Desai Manorbhai, 22 B. 849, dissented. 

Skinner v. Orde, 2 A. 241; 6 I. A, 126, distinguished. 

Poverty is not “sufficient cause” within the 
meaning of section 5 of the Limitation Act. 

Moshaullah v. Ahmedullah, 13 C. 78, followed. 

Itisnotthe duty of a Court clerk to inform 
Counsel of the practice of the Court; and if Counsel 
stamps the memorandum of a time-barred appeal 
and is heard by the Court on the point of limitation, 
he cannob ask for & return of the stamps after his 
argument has been heard and the point decided 
against him. 
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Mr. Hamlyn, for the. Applicant. 
JUDGMENT. . E 

HARTNOLL, Orra. C. J.—In this case ap- 
plicant applied to the Court of the Divisional 
Judge, Hanthawaddy, for permission to 
appeal as & pauper. Onthe 10th May last 
the application was rejected as time-barred. 
On the 22nd May applicant's Counsel applied 
to be allowed to stamp the memorandum of 
appeal that accompanied the application for 
leave to appeal as & pauper. 

The Judge noted that the appeal was 
apparently  time-barred but heard Mr. 
Hamlyn on the 24th May, and held that 
on the authority of the raling in the case of 
Bishnuth Prasad v. Jagarnath Prasad (1), the 
unstamped memorandum of appeal which 
accompanied the appellant’s application to 
be allowed to appeal as a pauper and which, 
as such, was filed before the-period of limita- 
tion had expired, could not, when stamped 
after the expiry of the period of limitation, be 
considered: as an appeal filed on the date when 
the petition to be allowed to appeal as a 
pauper was first presented, z.e., within the 
period of limitation. The Judge further held 
that no suffieienb cause was shown for an 
extension of time under the provisions of 8ec- 
tion 5 of the Limitation Act and rejected 
the appeal as time barred. He also refused 
to return the stamps that had been pre- 
sented for stamping the memorandum of 
appeal. í 

Applicant now applies for leave to appeal 
in formå pauperis agaiust this decision of the 
Divisional Judge. 

It is urged that the Divisional Court 
was wrong in ibs construction of the law 
of limitation, and at the hearing, the case 
of Bat Ful.v. Desai Manorbhat (2) was re- 
ferred to. The learned Judges who decided 
that ease differed in the views they took 
of the provisions of the Proesdure Code 
that relate to pauper appeale. I have re- 
ferred to the rulings quoted in that case. The 
case of Skinner v. Orde (3) is clearly distin- 
guisbable from the present one. That case 
is onein which an applicant for leave to 
guo as & pauper obtained fands which 
enabled him to pay the Count.fees during 
the inquiry into h's pauperism. In ‘the 
present ease the stamps were not forth- 

(1) 18 A. 805; A. W. N. (1891) 99. 


(2) 22 B. 849. 
(3)-2 A, 243; 6 I. A. 126. 
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coming until after the application for leave 
to appeal asa pauper had been rejected. 
My views coincide with the decision 
arrived atin the case of Birshnath Prasad 
v. Jagarnath Prasad (1). When the appli- 
cation for permission to appeal as a pauper 
was before the Divisional Judge there was 
no appeal before him, but only an applica- 
tion for permission fo appeal as a pauper. 
The appeal would only come into existence 
before him on leave being granted. As 
the application was rejected no appeal 
ever became alive before the Divisional 
Court in connection with the application 
proceedings. 

The Divisional Judee subsequently allowed 
the memorandum of appeal that accompanied 
the application to be stamped. Only 
then did it become a memorandum of appeal 
that could be acted on by the Court. Ib 
started a fresh proceeding altogether and 
could nob be received to start such until it 
had been stamped with the stamp required 
by law—section 6 of the Court Fees Act. 
The period of limitation ran from the time 
it was received by the Oourt as a duly 
stamped memorandum of appeal. This 
was a date when the appeal was admittedly 
time-barred unless further time could be 
allowed under the provisions of section 5 
of the Limitation Act, and on this latter 
point I am in accord with the decision 
passed in the case of Yoshaullah v. Ahmedullah 
(4), that poverty is not sufficient cause 
within the meaning of section 5 of the Limi- 
tation Act for admitting an appeal after the 
ordinary period of limitation prescribed 
therefor bas expired. 

Lastly, learned Counsel asks for a ‘return 
of the Court-fee stamps affixed on the said 
appeal. He explained that he had been 
misled by the practice of the Court—that a 
similar case had been decided in a similar 
manner some little time before, and if he 
had known of this decision he wonld have 
thought twice before. stamping the appeal— 
that the Clerk of the Court should have in- 
formed him and declined to receive the fee. 
I cannot held that it was obligatory on the 
Oourt Clerk to have informed Mr. Hamlyn. 
The laarned Judge noted on the 22nd when 
he wrote that Mr. Hamlyn had applied to 
be allowed to stamp the memorandum of 


(4) 18 0. 78, 
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appeal, that it was apparently time-barred. 
There was no appeal before the Court until 
the memorandam had been duly stamped— 
sections 6 and 28 of the Court Fees Act. 
If Mr. Hamlyn had not presented a duly 
stamped memorandum or stamped the 
memorandum that was in the Court he could 
not have been legally heard at all as to the 
date from which limitation ran. He was 
then heard and his argument was not accept- 
ed. I fail to see how he can now ask for the 
return of the stamps. 

I would, therefore, 
tion. 

Young, J.—I concur. 

Application dismissed. 


dismiss the applica- 





CALOUTTA HIGH COURT. 
Civit, Rote No. 163 or 1913. 
March 19, 1913. 

Present; — Justice Sir Ashutosh Mookerjee, KT., 
aud Mr. Justice Beacheroft. 
NIRTANUND DAS AND OTHERS —- 
PETITIONERS 
versus 
UDAY NARAIN MANDAL Auction. 
PURCHASER: AND ANOTHER DECREE-HOLDER; AND 


ANOTHER JoDGMenr-peBTor—Operosite PARTY. 

Bengal Tenancy Act (VIII of 1885), s. 174 —Deposit 
by judgment-debtor of money for reversal of sale —Duty 
of Court to set aside sale —Subsequent application by 
judgment-debtors to withdraw application and money 
deposited, if allowable— Money, if withdrawn, to be 
realised by execution. 

A judgment-debtor applied under section 174 for 
reversal of a sale and brought the requisite amount 
into Court. A note was appended to his applica. 
tion to the effect that he had transferred the holding 
to one Band that the money deposited had been 
furnished by B. Four days after, the Court allowed 
the judgment-debtor to withdraw his application as 
also the sam deposited with the result that the sale 
stood confirmed. Upon B petitioning for the setting 
aside of the sale : 

Held, that as soon as the requisite amount required 
by section 174 of the Bengal Tenancy Act was deposit- 
ed by the judgment-debtor, it became the daty of the 
Court to record an order for reversal of the sale and 
that the judgment-debtor should not have been al. 
lowed to withdraw his application and that if ke 
took out the money, he should be called upon to 
put it into Court, failing which the money isto be 
realised by execution of the order of the High Court 
as if it were a decree for money against him. 

Rule in the matter of Miscellaneous 
Appeal No. 60 of 1912 of the Court of the 


District Judge of Midnapore, and Rent 
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Execution Case No. 42 of 1911, of the Third 
Munasif's Court at Contai, 

Babu Upendra Noth Ohailerjee, 
Petitioners. 

Babu Jyotish Ohanira Hazrah, for the 
Opposite Party. 

JUDGMENT. --We are invited in this 
Rule to set aside an order by which the Court 
below has refused to cancel a sale held in 
execution of a decree for arrears of rent on 
the 19th July 1911. On the 28th July, 1911, 
two of the judgment-debtors applied under 
. section 174 of the Bengal Tenaney Act for 
reversal of the sale; and the requisite amount 
was brought into Court on the 29th July. 
Although the application was .made by two 
of the judgement. debtors, a note was appended 
thereto, to the effect that on the 17th May 
1902, the tenants had transferred the holding 
to the present petitioner and that the money 
deposited had been furnished by the pur- 
chaser. On the 1st August 1911, the appli- 
cants presented a fresh petition, in which 
they asked for permission to withdraw their 
previous application as also the sum deposit- 
ed. This application was taken up for dis- 
posal three days later, and by consent of the 
" decree-holder and the judgment.debtors, the 
application under section 174 was allowed to 
be withdrawn, with the result, that the sale 
stood confirmed. The purchaser under the 
prior ` conveyance, when apprised of this 
circumstance, appeared in Court on the 16th 
August 1911 and prayed that the sale might 
be set aside on the ground that as soon as 
the requisite amount was deposited by the 
judgment-debfors on the 29th July 1911, it 
beeame the duty of the Court to record an 
order for reversal of the sale. He further 
stated that there had been collusion between 
the judgment.debtors and the auction-pur- 
chaser, and that they had, by a contrivance, 
got the sale confirmed, with the consequence 
that the judgment-debtors had withdrawn 
the money borrowed from him and had also 
become entitled to appropriate the sale-pro- 
ceeds which stood to their credit in Court. 
The Court refused to entertain this applica- 
tion of the prior purchaser. We are now 
invited to set aside this order. A bure state- 
ment of the facis makes it manifest that the 
order of the Court below cannot be sup- 
ported, 

Sab-section 2 of section 174 of the Bengal 
Tenancy Act provides that if the deposit 


for the 
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mentioned in sub-section (1) is:made within 
30 days by the judgmeut-debtor, the Court 
shall pass an order setting aside the sale. It 
cannot be disputed that the application in 
this ease was made by the judgment-debtors; 
noris there any controversy that the re- 
quisite amount was deposited. The mere 
circumstance that the judgment-debtors 
stated in their application that they bad 
obtained the money from a person to whom 
they had previously transferred the holding 
is, in our opinion, immaterial. The case be- 


` fore us does not belong to the class of cases 


of which Ranjit Kumar Ghosh v. Jogendra 
Nath Roy (1) may be taken as the type and 
in which it has been held that when an 
application under section 174 is made by a 
stranger to the proceedings, on behalf of the 
judgment-debtor, he is bound to establish his 
authority to make the application. In the 
present case, the application was made by 
the judgment-debtors. We hold accordingly 
that the order of the 4th August 1911 can- 
nob he supported. The result is that this 
Rule is made absolute, and. the execution 
gale set aside under section 174 0f the Bengal 
Tenancy Aet. . 
It has been represented to us that th 
money deposited on the 29th July 1911 has 
been withdrawn by the judgment.debtors. 
lf this turns out to be true, the judgment- 
debtors will be called upon to bring the 
money back into Court within seven days 
from this date. If they fail to do so, the 
Court below will forthwith proceed to 
realise the money from them by execution of 
the order of this Court, as if ib were a decree 
for money against them. There will be no 
order for the costs of this Rule. 


Rule made absolute. 


(1) 15 Ind. Cas, 561; 16 C. L. J. 546. 
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OUDH JUDICIAL COMMISSIONER'S 
° COURT. 
Firat Civil Appean No. 152 or 1911. 
August 8, 1913. < 
Present: —Mr. Kanhaiya Lal, A. J. O., 
and Mr. Sabonadiere, A. J. CO. 
LACHHMI NARAIN—Ptaintivr— 
APPELLANT 
versus: l 
RAM DAYAL AND OTHERS— DEFENDANTS 


— RESPONDENTS. 

Hindu Law—Joint family— Nucleus, meagre — Member S 
earning.and living separately —T'resumption. 

Where a Hindu family has a nucleus of jòint pro- 
perty barely sufficient for the maintenance of its 
members aud each of them earns, lives and has 
dealings separately and independently, there is no 
presumption that they intend to throw their earnings 
ae & common stock or to abandon their separate 
righis 


Jangi Nath v. Janki Nath, 2 A. DL. J. 225 and 
Dwarka Prasad v. Jamna Das, 9 Ind. Cas. 948; 13 Bom. 
L. R. 138, referred to. 


Appeal against an order of the Subordinate 
Judge, Unao, dated 9th October 1911. 

Mr. A. P. Sen and Babu Basdeo Lal, for the 
Appellant, 

Pandit Gokaran Nath Misra and Babu 
Prog Nurain, for the Respondent. 


JUDGMENT.—This was a suit for parti- 
tion of certain property in which the plaintiff- 
appellant claimed a one-fourth share. The 
parties are descended from Sheo Prasad, 
who died in 1901, leaving him surviving two 
sons, Dansgopal and Har Nandan. He had 
two other sons, Debi Prasad and Darga 
Prasad, both of whom died earlier in Calcatta. 
The plaintiff is one of -the sonsof Har 
Nandan, who died soma time in 1903, the 
second son, Ram Narayan, being a defendant 
to the present suit. The other defendants, 
Ganga Dhar and Ram Dayel, are the sons 
of Durga Prasad. .Sheo Prasad was a 
resident of Patan, in the Unao District. He 
went to Calcutta about forty or forty-five 
years ago and 
firm of Messrs. Framijee and COo., 
who were doing business at Salkia and 
Calcutta. His sons, Durga Prasad, Debi 
Prasad and Bansgopal, followed him too and 
took up servicein the same firm. Sheo 
Prasad and Debi Prasad were working 

Sulkia, while Darga Prasad aud Bansgopal 
were working and living in Caleatta. Darga 
Prasad died some years later. His son, 
Ram Dayal, then went t» Calcutta, and was 
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followed by Har Narain, the father of the 
plaintiff. Ram Dayal took up employment 
in the shop of a Chinaman at Calcutta. Har 
Nandan took np employment in the shop of 
another Chinaman. 

Sbeo Prasad returned to his native village 
leaving Debi 
Prarad living at Sulkia, Bansgopal at the 
in Oaleutta, and Har 
Nancan and Ram Dayalat the different 
shops where they were employed. 


Debi Prasad was subsequently dismissed 
from his post, and Bansgopal was transferred 
the godown at Sulkis in 
his place. Debi Prasad and Bansgopal, 
however, continued to live in Sulkia together. 
On going back from Caleutta, Ram Dayal 
built & new house for himself on land 
purchased by him at Patan, to which he 
removed with his family about fifteen or 
sixteen yearsago. He carried on grain and 
money-lending business at Patan since his 
return,and during the period of his separa- 
tion, he acquired by purchase various pro- 
perties, the sale-deeds of which standin his 
name. The dispute between the parties 
hangs round tke property so acquired by 
Ram Dayal. The econtéution of the plaintiff 
is that the property was acquired from joint 
funds, The. learned Subordinate Judge 
found to the contrary and we see no reason 
to differ from him. 


The family hada very small nucleus of 
joint property ab Patan, comprising two 
plots of muaf land, two houses and a grove, 
the income of which was barely sufficient 
for the maintenauce of Sheo Prasad and 
his family. The insufficiency of the income 
from the ancestral property in fact led Sheo 


. Prasad to leave his home for Calcutta 40 years 


ago to take up an employment thereas a 
jumadar on Rs. 12 per mensem. There is 
nothing to show that he returned to his 
home with any large savings. His sons, 
Debi Prasad and Bansgopal, were, however, 
more fortunate. They started money-lending 


- business and later on spent as much as 


Rs. 10,000 through Ram Dayal over the 
construction of two temples in their native 
village bearing their respective names, 
While at Calcutta each member of the 
family kept his income sepirately, and spent, 
it on his own reqairements as he liked. 
Deb: Prasad and Bansgopal lived together af 
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Sulkia while the others lived separately at 
the different places of their employment. 
There is nothing to show that either the 
plaintiff or Har Nandan sent any money to 
their father orto Ram Dayal by way of 
contribution to the joint fund, if any existed. 
The  plaintif'S own witness,  liachhmi 
Narayan, who took service in the same 
business in which Ram Dayal was employed 
at Calcutta, states that he earned Rs. 100 
to Rs. 150 per mensem on succeeding to the 
post held by Ram Dayal. Ganga Dhar, the 
brother of Ram Dayal, was employed by the 
same Chinaman by whom the plaintiff was 
employed. The correspondence produced 
shows that there was an ill-feeling between 
Ganga Dhar and Ram Dayal, who. were 
living separately from each other from a 
considerable time. Ganga Dhar did not 
want Ram Dayal even to visit his house or 
his mother, who was then living 
with the wife of Ganga Dhar at Patan. In 
a letter written by Ganga Dhar to Bans- 
gopal on the 30th May 1906, he wrote 
entreating him to induce Ram Dayal to stop 
visiting his house (Exhibit A-19). In 
Katik and Aghan 1962 Sambat, the plaintiff's 
brother, Ram Narayan, sent two money ordere 
to Ram Dayal asking him to pay the moneys 


gent to the remitter's mother (Exhibits B 58 - 


and B 59). In a letter sent by Ram Narayan, 
a brother of the plaintiff, from Calentta to 
Ram Dayal at Patan on the 24th November 
1909, he asked Ram Dayal to look after the 
irrigation of his field and to deduct out of a 
postal ramittance of Rs. 35 sent, whatever was 
due to him and pay the rest to his, the 
sender’s, wife (Exhibit B-57). 

Aftor the death of Debi Prasad in March 
1902 (vide Exhibit 20), Bansgopal took a 
succession certificate in regard to his assets 
and carried on the money-lending business 
at Caleutta in his sole name. He made 
remittances not only for the construction of 
a temple bearing his name but also for certain 
mortgages, which he wanted Ram Dayal to 
negotiate for his sake. Separate mortgages 


used to be taken by different members of the’ 


family or advances made by them. Thus 
Gauri Shankar who owned a half share in 
& grove executed a mortgage-deed in favour 
of Bansgopal in lieu of Rs. 36 on the 28th 
June 1878, while Laehhmi Narayan, a 
brother of Gauri Shankar, who owned the 
other half, executed a similar mortgage-deed 
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in favour of Kisbun Lal in lieu of Rs. 25 on 
the 24th July 1874. Ktshun Lal subse- 
quenily sub.mortgaged his rights in favour of 
Har Nandan, father:of the plaintiff, on the 
4th January 18983, and that mortgage was 
redeemed from Ram  Narayan, the son of 
Nandan, and from Kishun Lal and 
Bansgopal, by Ram Dayal, who purchased 
ihe mortgaged property some time in Sawan 
Sumbat 1965 (Exhibits Bl, B2, B3, and B18). 
On the 8th June 1906, Sheo Prasad sold 
his rights in a grove to Ram Narayan, 
the brother of the plaintiff, aud left a portion 
of the sale consideration with the vendee for 
payment to Ram Dayal, who held a prior 
mortgage on the same (Exhibit B26). The 
plaintiff admits that that grove is still in 
his possession and that his brother has 
built a well and planted certain trees there. 
On the Sth September 1891, Bhagu and 
Chandrika mortgaged a grove with Har 
Naudan, the father of the plaintiff, in lieu of 
Rs. 300, and on the 10th ‘August 1899, they 
mortgaged another grove with Ram Dayal 
for a similar amount at a lower rate of 
interest, leaving the mortgage money with 
Ram Dayal for payment to Har Nandan. 
Har Nandan subsequently received the 
money from Ram Dayal and endorsed the 
payment on the original deed with his own 
hand (Exhibits B24 and B25) 

The manner in which these transactions 
were carried out is inconsistent with the 
existence ofa joint family. The plaintiff's 
witness, Binda Charan, admits that he had 
money-lending business with Debi Prasad 
and  Bansgopal from as far back as 
Sambat 1955 and that the khaías of 
Ram Dayal, Har Nandan and Debi Prasad 
were at that time separate. The khata of Har 
Nandan was olósed in katik 1963. From 
1958 Sambat, there was a joint khata in the 
names of Debi Prasad and Bansgopal; and, on 
the death of Debi Prasad, Bansgopal filed a 
suit for the money dae an that account and 
obtained adecree against the partners of 
Biuda Charan. Binda Charan admits that 
he executed a bond in favour of Bansgopal 
in lien of bis ahare of the liability. Bans- 
gopal lived on return from Calcutta . with 
Ram Dayal. There is nothing to show that 
joint fund existed from which the property 
in dispute conld have been purchased by 
Ram Dayal. The purchases were made 
mostly between 1903 and 1909 when Ram 
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Dayal was living separately from the other 
membtrs of the family, and, iu the 
absence of evidence to: show that any 
joint fund then existed or was placed under 
his control, the plaintiff’s claim to a share in 
the property purchased by Ram Dayal 
cannot be entertained. Every member of 
the family was obviously earning his living 
separately at the time when the above 
purchases were made. Neither Bansgopal 
nor Ram Dayal did anything to indicate 
that their earnings would goto avommon 
stock. Bansgopal made a bequest of his pro- 
perty before, his death partly in favour of the 


temple and partly in favour of Ram Dayal, 


and, as held in Jangi Nath v. Janki Nath (1) 
and Dwarkoprasad v. Jomnadas Gordhondas 
(2) there was no presumption, where different 
members of a family earned their living 
separately, that they intended to throw their 
earning into a common stock or to abandon 
their separate rights, The plaintiff is not 
entitled to claim any share in the property 
acquired by Ram Dayal or Bansgopal from 
whom he was living separately, from before 
the date of the purchases in question. 

The appeal, therefore, fails and is dismissed 
with costs. 


Appeal dismissed, 
(1) 2 A. In J. 225, | 
(2) 9 Ind. Cas. 948; 13 Bom. L. R, 133. , 





CALCUTTA HIGH COURT, 
Civit Rore No, 812 or 1911. 
June 1, 1911. 
Present: —Mr. Justice Chitty aud Mr. Justice 
N. R. Chatterjea. 
Maharajah Sir NRIPENDRA NARAYAN 
BHUF BAHADUR or COOCH BEHAR 
— DEFENDANT No. 1— PETITIONER 
VETSUS 
Maharajah MANINDRA CHANDRA. 
NANDI BAHADOOR —PLsINTIEF— 
AND ANOTHER —DEFZNDANT 


No. 2—Opposits Party. 

Oivil Procedure Code (Act V of 1908), s. 86 —Suit 
against Ruling Chief—Consent of Governor-General 
to suit for declaration—-Amendment of plaint—Prayer 
for possession added —Subsequent consent of Governor. 
General to suit for recovery of possession. 

A plaintiff with the consent of the Governor- 
General in Council brought a suit against the Maha- 
raja of Cooch Behar for a declaration of title to cer- 
tain lands, Afterwards he was allowed to amend 


the plaint by adding a prayer for possession. Sub- 
sequently the consent of the Governor-General in 
Council was obtained for the institution of a suit for 
possession : 

Held, that having regard to the wording of the 
certificate, giving consent to a snit for possession, 
it was safer for the plaintiff to file a fresh snit. 


Rule against an order of the Sub-Judge 
of Rungpur, dated January 30th, 1911. 


FAOTS.—The facts are stated in the 
following petition of the defendant No, 1 to 


-the High Court: 


PETITION OF THE DEFENDANT No. I 
TO THE HIGH COURT., 


That your petitioner is the Ruler of the 
Cooch Behar State, which is one of the 
Feudatory States in Bengal. 

That your petitioner is possessed of exten- 
sive zemindaris situated in British India, and 
is one of the maiks of the Panga Estate 
Towjt No. 150 of the Rangpur Collectorate in 
the District of Rangpur. 

That your petitioner, who is a Ruling 
Chief, cannot be sued in any Civil Court in 
British India without the consent of the 
Governor-General in Council taken under sec- 
tion 86 of the Civil Procedure Code. 

That on the 24th of September 1909, the 
plaintiff, Maharaja Manindra Chandra Nandi 
above named, instituted the above suits in the 
Court of the Sabordinate Judge of Rangpur 
against your petitioner and Sri Debendra 
Narain Kunwar above-named, maliks of the 
Panga Estate for declaration: — 

(1) that the said plaintiff was entitled to 
the four plots of land which are the subject- 
matter of the above suit as forming part of 
the plaintiff's zemindart Towit No. 200 of the 
Rangpur Collectorate; and 

(2) that the map of Mouza Subhar Kali 
Nantigora as prepared by the late Settlement 
Officer of Panga during the Settlement of the 
said estate was incorrectly made, the 
boundary line not baving been properly de- 
lineated therein. ‘ 

That the said plaintiff stated in the plaint 
that the lands in dispute had beenin his 
possession after his ancestors before diluvian, 
and that the lands were partly char unfit for 
cultivation, and partly under water forming 
part of the bed of the Dharla river, and 
further that the said lands were never in the 
posaession of the defendants. 

That with the plaint of the said suit, 
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plaintiff filed a cartifica'e, dated the 14th Sep. 
tember 1909, given by the Governor-General 
in Council, consenting to a civil suit being 
instituted in the Court of the Subordinate 
Judge of Ruugpore against your petitioner 
by the said plaintiff for a declaration of his 
righb and title to four plots of land as ap- 
pertaining to his zemendarz Pargana Bahar- 
band, the said certificate having been signed 
by one of the Secretaries to the Governmint 
of India. 

That your petitioner on the 24th of 
February 1910, filed his written statement 
wherein he pleaded inter alia that the above 
named plaintiff was never in possession of 
the jands in dispute and that the suit was 
barred by limitation. 

That seven issues were framed by the 
learned Subordinate Judge on the 29th March 
1910. 


That on the 22nd of November 1910, 
the above-named plaintiff filed a petition 
praying foran amendment of the plaint by 
the addition of a prayer for a decree for pos- 
session in case it was found by the Court that 
he was out of possession. 

That on the 7th of December 1910, the 
learned Subordinate Judge overruling the 
objection of your petitioner amended the 
plaint as prayed. 

That on the 21st December 1910, a petition 
was filed on behalf of your petitioner pray- 
ing that the suit which had been altered into 
one for recovery of possession by the amend- 
ment be dismissed inasmuch as the consent 
obtained under -section 86 of the Civil Prv- 
cedure Code related only to a declaratory 
suit and would not entitle the plaintiff to 
sue your petitioner, a Ruling Chief, for re. 
covery of possession. 

That on the same date, another petition 
was filed on behalf of your petitioner, wherein 
it was prayed that a new issue might be 
added ou the question of the maintainability 
of the suit for want of a valid consent of 
the Government of India and that there- 
npon the learned Sabordinate Jadga on the 
3rd of January 1911], framed an additional 
issue being issue No. 8 in the following 
terms :— 

"Has the suit, as amended now, by the 
addition of a prayer for recovery of posses- 
sion been instituted with the consent of 
the Governor-General in the Council within 


the meaning of section 86 of Act V of 190:? 
Tf not, is the suit in the present form®liable 
to ba dismissed?" 


That the learned Subordinate Judge took 
up the above issue for disposal first, and 
after hearing both the parties decided the 
same against your petitioner on the 30th 
of January 1911 and fixed the ease for 
hearing on the 22nd February 1911 directing 
the parties to be ready with their respective 
witnesses on that day. 


That your petitioner humbly submits that 
he has been materially prejudiced by the said 
order of the learned Subordinate Judge 
and that he will unnecessarily be put to 
large expenses and harassment if the suit 
is allowed to be tried on the other issues 
without an opportunity being given to him 
to challenge the correctness and propriety 
of the said order. 


The following is the decision of the lower 
Court upon the 8th issue: — 


At the request of the defendant’s Pleader 
the &th issue was taken up for disposal. I 
heard the Pleaders of both sideson this 
issue. The issue runs thus: — 

"Has the suit, an amended now, by the 
addition of a prayer for recovery: of possession 
been instituted with the consent of the Gover- 
nor-General in Council within the meaning 
of section 86 of Act V of 1903 (Civil 
Procedure Code) P If not is the suit in 
the present form liable to be dismissed?” 

This issue was raised on 8rd January 
1911, that is, after I allowed the plaintiff's 
prayer to amend the prayer portion of the 
plaint by addition of the relief claimed. 
My judgment was given on 7th December 
1910. From the said judgment the se»pe 
of the amendment and ifs nature and 
character and its bearing upon the question 
raised by the defendant that it altered 
the nature of the suit, will appear. It ia 
unnecessary to repeat the grounds. T held 
that the suit as originally brought was, 
in snbstauce, one for confirmation of posses: 
sion and the amendment of the relief 
sought was ancillary to the principal prayer. 
Now the Sah issue has arisen on the 
defendant's eontention, that is, the self. 
same contention that the class and nature 
of tha suit bas been changed by the 
anendment and the consent and sanction 
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of the Government of India dated 14th 
September 1909 obtained by the plaintiff 
is not sufficiently ample to` cover the 
amended suit. Now’ the object of section 
86 of the Civil Procedure Code under the 
provisions of which the said sanction was 
necessary has been explained in the foot- 
notes under said section in the Annotated 
Civil Procedure Code by Honourable Mr. 
Justice Woodroffe, M. A., B.O. L., and 
late Horourable Mr. Justice Syed . Ameer 
Ali, M. A, C. I. E,, at page 340. I quote 
the following :— ‘The dignity and in- 
dependence of the Kuler, which would be 
endangered by allowing any person fo sue 
him at pleasure, and the political in- 
conveniences and complications .which would 
be the result," The object being this 
what the essential elements and require- 
ments are, before this sanction can be 
given by the Governor-General in Council 
certified by the signature of a Secretary to 


the Government of India, have been 
enumerated in clause (2) -of the said 
section. It is not denied that the word- 


ings of the consent as certified on 14th 
September 1909 are wide enough to show 
the nature and class of the suit, its scope and 
object, tha names of the parties, the subject- 
matter of the suit and the Court in which 
it was to be brought. Nothing more was 
necessary to be known and specified. If 
this was sufficient to cover and include the 
suib as originally brought respecting its 
principal prayer it is also sutfieient now 
inspite of the addition of the anoillary 
relief, The contention of the defendant on 
the basis of which the issue was framed 
has no force. This issue is decided 
against the defendant and in favour of the 
plaintiff. 


The defendant No. 1 obtained this Rule. 
, Babas Dwarka Nath-Ohatravarti and Atul 
Chandra Dust, for the Petitioner. 
Babus Ram Charan Mitra, 
Neth Sen and Mukund Nuth Roy, 
Opposite Party, i 
JU DGMENT.—In this matter the learned 
Vakil for the plaintiff, opposite party, has 


Hemendra 
for the 


now produced the sanction accorded by the- 


Government of India for the institution of 
a sait by him. That sanction runs thus: 
"Tne Governcr-General in Council consents 


to a civil suit being instituted in the Court . 
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of the Subordinate Judge of Rangpur against 
His Highness the Maharaja of Cooch -Behar 
by Maharaja Manindra Chandra Nandi for 
recovery of possession of four plots of land 
which are said to appertain to his zemzndar: 
Pergana Baharband situated within the juris- 
diction of the Sub-Judge." 

As the certificate is worded in this form it 
will probably be safer for the plaintiff to 
file a fresh suit in the Court of the Sabordi- 
nate Judge of Rangpur. 

We accordingly make the Rule absolute, 
eet aside the order of the Subordinate Judge 
deciding the Sth issue in favour of the 
plaintiff, and send back the case to the lower 
Court so that the plaintiff may apply to that 
Court for leave to withdraw the plaint with 
liberty to bring à fresh suit on the same 
causes of action and on the new certificate. 

Each party will bear his own costs of this 
Rule. , 


Rule made absoluie, 





ALLAHABAD HIGH COURT. 
SECOND Civit ArpeaL No. 1089 or 1912. 
December 20, 1913. 

Present; — Mr. Justice Rafique. 
NATHU RAM AND ANOTHER— DEFENDANTS— 
APPELLANTS 

versus 


Ita Dube LAKSHMI NARAIN AND OTHERS 


PLAINTIFFS — Res: ONDENTS. 

Landlord and tenant-—Tenants rights not alienable — 
Death of tenant issueless-- Escheat of tenancy to 
Orown or its lapse to zemindar — Tenant entitled to sell 
house with landlords consent-—Sale without consent-— 
Fendee entitled to materials —Mauza Serai Hakim in 
Aligarh district. 

'Itisonly an absolute and alienable right that 
escheats to the Crown in the event of the person 
owing the right dying issueless. A ryot who ig merely 
occupying a house has not an absolute and alienable 
right thereto and if he dies issueless, the house does 
not escheat to the Crown but lapses to the Zemindar. 

Tulshi Ram Sahu v. Gur Dayal Singh, 7 Ind. Cas. 281; 
38 A. 1115; 7 A. L.J 1011, followed. 

The occupier of a house in Serai Hakim cannot 
transfer that house without the permission of the 
Zemindar. If he does, the want of permis:ion vitiates 
the sale so far only as to prevent the transferee from 
occupying the house bub entitles him to take and 
remove the materials. 


Second appeal from the ds: ision of the 
District Judge of Aligarh, dat d the Sth of 
June 1912. 

Mr. B. E. O'Conor (with him Hon’hle Dr. 
Te} Bahaiur Sapru), for the Appellants, 
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Mr. Q. W. Dillon (with him Mr. Govind 
Proshad), for the Respondents. 


JUDGMENT.—The two appeals Nos. 
1089 and 1090 of 1912 are connected. As 
both the appeals were argued together and 
the principal point raised is common to both 
[ shall dispose of them by one judgment. 
The plaintiff in tbe two suits out of which 
these appeals have arisen is one and the same 
person, viz, Rai Dube Lachmi Narain, The 
defendants in the two suits are ryots who 
occupy houses in Serai Hakim and the 
transferees from them. The plaintiff is 
‘admittedly the Zemindar of Serai Hakim 
and proprietor of the sites of the houses. 
Serai Hakim was at one time without and is 
now within the Municipal boundaries of the 
town of Koil or Aligarh. The dispute 
between the plaintiff and bis ryot occupiers of 
the houses relates to the rights of the latter 
in the houses. l 


T'he facts of this appeal No. 1089 are that 
bwo persons named Bhatta and Harsukh 
were in possession of a housein Serai Hakim. 
They paid takina or ground-rent and other 

Zemindari dues to the plaintiff. They exe- 
 cuted a deed of mortgage of the house in 
their occupation in favour of Nathu Ram, 
one of the appellants, in 1902. They died 
in 1905. After their death one Salimuddin 
in execution of his money-decree, had their 
house set up to auction and it was purchased 
by one Hoti Lal. Nathu Ram slao sued after 
their death on foot of his mortgage of 1902 
and obtained & decree for sale. In execution 
of his deoree Nathu Ham had the house put 
up to sale and purchased it himself. The 
suit of Nathu Ram was brought against one 
Sohan Lal on the allegation that the latter 
was the legal representative of Bhatta and 
Harsukh. The execution proceedings in the 
case of Salimuddin was also held against 
Soban Lal on the same allegation. Sohan 
Lal also executed a deed of sale of the house 
in question in favour of one Behari Lal 
whether before or after the decree of Nathu 
Ram and the sale under the decree of Salim- 
-uddin does not appear from the record. 
Sohan Lal died leaving him surviving his 
brother Ram Prasad. The plaintiff was no 
party to the decree of Salimuddin and Nathu 
Ram or the sale in favour of Behary Lil. 
Nathu Ram alone managed to get possession of 
the house in question and is at present in pos- 
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session of it. The plaintiff instituted the suit 
out of which this appeal has arisen afainst 
Nathu Ram, Behari Lal, Hoi Lal and 
Ram Prosad against the Iast named aa the 
legal representative of Sohan Inl. The 
claim was brought on the allegation that 
the plaintiff was the Zemindar and pro- 
prietar of Serai Hakim and that the ryots 
who occupied houses there had under an 
immemorial custom merely the right of 
occupation which descended t> their heirs. 
But iu case of a ryof dying without leaving an 
heir or abandoning the house or allowing if to 
fall into ruins, the house escheated to the 
Zemindar, Moreover, no ryot could transfer 
his house without the consent and permission 
of the Zsmindar. In case of an intended 
transfer the first offer was to be given to the 
Zsmindar and if the latter did not elect to 
bay the house it eauld be sold toa third party 
with the permission and on the paymant of 
Zemiudari dues to the Zemindar. As 
evidence of the Gemindar’s permission his 
or his karinda's signature had to be obtained 
to the deed of transfer. A transfer made 
without the Zemindar’s consent and permis« 
gion was invalid and conveyed no interest to 
the transferee, vzde paragraph 2 of the plaint, 
Tt was further alleged that Bhatta and Har 
Sukh having died in 1905 leaving no heir, 
their house escheated to the plaintiff who 
took possession of it aud put his lock on it. 
Bat Nathu Ram under an invalid mortgage, 
the gennineness of which was not admitted 
and Hoti Tal on the basis of a purchase 
under an erroneous decree and Behari Lal on 
the strength of a sale-deed from a stranger 
and Ram Prasad on a false allegation of his 


‘brother being the heir of Bhatta and Har 


Sukh, had colluded together and had wrong- 
fully broken the lock of the house and entered 
in possession. The plaintiff not only did not 
admit the genuineness of the mortgage of 
1902 in favoar of Nathu Ram but he denied 
the right of  Bhatta and Har Sukh 
to mortgage their house. He also denied 
that Sobhan Lal was the heir of Bhatta and 
Har Sukh or that Sohan Jal, if an heir, could 
make a valid transfer in favour of Behari 
Lal. The -purchase of Hoti Lal in execution 
of the decree of Salim-ud. din and that of Nathu 
Ram'in execution of his own decree were ques- 
tioned on three grounds, viz., the want of right 
in Bhatta and Har Sukh to transfer their 
house, the non liability of their house to sale 
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in satisfaction of a claim against them and the 
escheat haviag taken placa prior to the 
decreas and the sales ‘under them. The 
plaintiff, therefore, prayed for the possession 
of the house:and its site by ejectment of 
Nathu Ram and the other defendaats if the 
latter also were found in possession and in the 
alternative for the possession of the site, the 
Court ordering all or any of the defendants 
to remove the materials of the house within 
a specified time, 

The olaim was resisted by all the defend- 
ants. except Ram Prasad. But the prin- 
cipal contesting defendant in the case was 
Nathu Ram. For the defence the allegations 
made in plaint with regard to the limited 
rights of the occupiers of houses in Serai 
Hakim were denied. -It was denied that the 
house escheated to the Zamindar on abandon. 
meut or on the death of an occupier of the 
house without leaving an heir or that the 
occupier of a house in Serai Hakim could 
not transfer the right of occupation in his 
house by sale or mortgage or that his house 
could not be sold in satisfaction of a claim 
against him. It was alleged that Bhatta 
and Har Snkh had died leaving Sohan Lal 
as their heir. The validity of the sale by 
the latter to Behari Lal, and of the decrees 
of Salim-ud-din and Nathu. Ram and the 
sales under them was set up in answer to 
the claim of the plaintiff. 

The learned Munsif in whose Court the suit 
was instituted accepted the pleas in defence. 
He held that the plaintiff had failed to prove 
that the oceapiers of houses in Serai Hakim 
had restricted rights of transfer. He further 
held that Bhatta and Har Saka had died 
leaving them surviving Sohan Lal as their 
heir and that the decrees made against him 
and the sale made by him in favour of Bahari 
lal were valid. Thea claim was accordingly 
dismissed. Oa appeal, the learned District 
Judge disagreed with the first Court as to 
Sohan Lil being the heir of Bhatta and Har 
Sukh bat agreed with it as to the abseuce of 
proof of a custom restricting the right of a 
ryot in Serai Hakim to transfer his house. 
. However, the learned Judge reversed the 

decree of the firat Court on the ground that 
“the custom of the lapse of a house to the 
ground landlord when the occupier dies with. 
out heirs may be properly assumed," as it 
"is almost universal in this part of India.” 
Nathu Ram and Bahari Lal alone have come 
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up in second appeal to this Court. It is 
contended on their behalf that there is no 
such custom as is assumed to exist by the 
learned Judge and that the latter should 
have come to a finding as' to the existence 
or the non-existenca of the custom in ques- 
tion on the evidence tn the case, As he has 
not done. so, the case should be remanded. 
Moreover, under the law, the house of Bhatta 
and Har Sukh escheated to the Ürown if they 
died without leaving an heir in uny ease, the 
mortgage in favour of Nathu Ram having 
been made prior to the death ofthe latter, 
the plaintiff must redeem it. It is further 
contended that the plaintiff has failed to 
prove the custom that the occupier of a house 
in Serai Hakim could only transfer his house 
under restrictions, On the contrary, the 
defendants have proved that under a castom 
obtaining in Serai Hakim the occupier of a 
house basa free right of transfer without 
any limitations, I do not think there is any 
necessity for a remand. It is trae that the 
plaintiff, did setupacustom in the second para- 
graphof his plaint, with regard to escheat and 
that the learned Judge has decided the ques. 
tion of esaheat on the basis of & eustom which 
he considers almost universal in these pro- 
vinces, but the plaintiff oan ask the question 
to be decided irrespective of any custom on 
his legal rights asa Zemindar as defendants set 


. up no contrary custom aud proved none with 


regard to escheat. Ánd the learned Counsel 
for the plaintiff has argued the point in this 
Court not on the basis of any custom but on 
legal.considerations. 

But before discassing the question of 
escheat and the restrictions on the right of 
transfer I would observe that of the two 
appellants Behari Lal has no locus stand: 
and itis doubtful whether Nathu Ram has 
any. Behari Lal derives his right from the 
sale from Sohan Lal, the alleged heir of 
Bhatta and Har Sukh. The learned Judge 
has found that Sohan Lal was not the heir of 
Bhatta and Har Sukh. That finding is a 
finding of fact and cannot be and is not 
challenged in this appeal. Behari Lal has, 
therefore, no right to maintain this appeal, 
As to Nathu Ram, he alleges to be a inort- 
gagee from Bhatta and Har Sukh. His was 
a simple mortgage and he obtained a decree 
on its basis after the déath of the mortgagors, 
against Sohan Lal whom he described as 
their legal representative. Now, Sohan Lal 
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was not the legal representative of Bhatta 
and Har Sukh and, therefore, the decree 
obtained by Nathu Ram and the proceedings 
under it are of no force. The plaintiff was 
no party to that deoree, nor does he admit 
the mortgage nor was the mortgage proved 
in this case. Nathu Ram cannot, therefore, 
resist the suit of the plaintiff for possession 
or ask for tte redemption of his mortgage in 
this case. But it might be said that a plaint- 
iff has to make out a right of action first 
before the merits of the defence can be con- 
sidered. In the present case the plaintiff 
has come on the allegation among others of 
escheat. If he fails to prove the escheat to 
him be cannot disturb the possession of 
Nathn Ram, however wrongful it might be. 
It might further be said that as the question 
of the restrictions on the right of an occupier 
of a house in Serai Hakim was raised and 
decided between the parties in the lower 
Appellate Court, it should also be decided here 
to prevent further litigation. Besides, that 
question is the main question in the con- 
nected Appeal No. 1030 and should be dis- 
posed of, as one judgment is to govern both 
the appeals. In view of those considerations 
l propose to discuss both the points. 

Now, ib is not disputed that the house of 
Bhatta and Har Sukh did escheat on their 
death. The difference between the parties 
is as to whom did the house escheat. The 
plaintiff says that it escheated to him while 
Nathu Ram maintains that it escheated to 
the Crown. I think that the contention of 
the plaintiff is correct, for it is only freehold, 
thatis an absolute alienable interest that 
goes to the Crown. This view of the law is 
borne out by the case of Tulshi Ram 
Sahu v. Gur Dayal Singh (1). We have to 
see whether the occfipier of a house in 
Serai Hakim has an absolute and 
alienable interest in his house. It is proved, 
and it is not seriously denied for the defence 
that in case of abandonment of his house by a 
person living in Serai Hakim, the house 
escheats to the ground landlord (tide 
Exhibit 180). It is also in evidence that if 
a house falls into ruin or otherwise becomes 
unfit for residence, 16 escheats to the Zemin- 
dar (eide Exhibits 16e, 18c and 56c). These 
four documents are, judgments in cases 
between the Zemindar and the occupiers 


(1) 7 Ind. Cas, 231; 33 A. 111; 7 ALL. J. 10i 1. 
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of houses where the question was distinctly 
raised and decided in favour of the Zaneindar, 
If under certain circumstances the house of 
a person living in Serai Hakim escheats to 
the Zoemindar, it caunot be said that the 
former has an absolute and alienable interast 
init. Bhatta and Har Sukh cannot be said 
to have had an absolute and alienabie interest 
intheirhouse. Their house, therefore, on their 
death without leaving an heir escheated to 
the plaintiff and not to the Crown. As to 
the custom restricting the right of trausfer of 
his house by a person living in Serai Hakim 
the plaintiff relies in the firat instance on 
the position of Serai Hakim is a village and 
all the incidents appertaining to the abidi 
of a village should ba held to apply to it. He 
bases his contention oa the fact that Serai 
Hakim is situate outside the walls of the 
town of Aligarh and though it is now within 
the Municipal boundaries of Aligarh it 
cannot be said to have lost its origi- 
nal character, Reliance is placad for the 
plaintiff on the general custom obtaining in 
these Provinces with regard to the restrictions 
on the rights of an agriculturist ia his house, 
and referenca is made to the case of Sri 
Girdhartji Maharaj v. Ohote Dal (2). On the 
other hand, Nathu Ram maintains that what- 
ever may have bsen the position of Serai 
Hakim at ona time, itis at present part of the 
town of Aligarh and the custom relating to 
houses in a towa should be held to prevail in 
Serai Hakim als». As the land of the hoase 
in suit was given by the plaintiff or his pra- 
decessora-in titla for erac ing a house and a 
house was built, the lease of the land should be 
considered to have been given for building 
purposes aud should ba taken to have bsen 
given permanently. Insupportof his argumant 
Nathu Ram's learned Counsel has cited 
the following two cases: — Promada Nath Roy 
v. Srigobind Ohowdhry (3) aud Incha Ram v. 
Banie Ali Khan (4), I do not think that the 
present position of Serai Hakim can be taken 
into consideration and the history of its 
gradual absorption into the town of Aligarh 
ignored. The lease of the houss in question 
was granted long before Serai Hakim bacama 
a part of the town of the Aligarh. Had the 
lease bsan granted after the inclusion of Serai 


(2) 20 A. 248; A. W. N. (1898) 34. 
(4) 11 Ind. Cas. 52; 33 A. 757; 8 A. D. J. 877. 
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Hakim in the Aligarh town the argument 
for the tlefence would perbaps have had some 
force. The cases relied upon for the defence 
are clearly distinguishable from the present 
case. The case of Iucha Ram was decided 
on the question of adverse possession. In that 
case ceeupiers of the houses or shops denied 
the title of the Zemindar and paid him no 
` ground rent or sny other zemzndar? dues. In 
the Calcutta case the decree was based on the 
terms of the lease. There is no lease forth- 
coming in this ease nor is there any evidence 
of its terms. On the other hand, the conten- 
tion for the plaintiff is also not correct at 
‘least in its entirety. He has failed to prove 
that Serai Hakim is now a village or part of 
a village or that the people to whom the 
laud of the house in question was given for 
building or Bhatta and Har Sukh were agri- 
euliural tenants or occupied the house as 
such. He cannot, therefore, call io his aid 
the custom upheld in the case reported 
us Sit Girdharijt Maharai v. Chote Lal 
(2). But he can say that the former 
pesiticon of Serai Hakim ard its gradual 
absorption into the town of Aligarh cannot 
be ignored and must be kept in view in 
' weighing the evidence as to the two conflict- 
Ing customs set up by bim and the defend- 
ants respectively. We have, therefore, to 
aee which of ihe two.customs is borne out by 
the evidence in the case. The evidence re- 
licd upon by the parties is purely docu- 
mentary which was filed in another but 
similar Suit No. 333 and which by consent 
has been taken in this ease as also in the 
suit out of which the connected Appeal No. 
1090 has arisen. It is in evidence for the 
plaintiff that at one time Serai Hakim had 
some culturable land and that the persons 
who occupied houses there were called ryots 
and had to pay not only takina or ground- 
rent but also artizan cess, fees at festivals 
and other zemindart and biswadari dues, 
according to an ancient custom, vide Exhibit 
57A, the sale.deed in favour of plaintiff's 
father, dated 1858. It is further proved 
that in case of abandonment of his house 
by a ryot or its falling into ruins or 
otherwise becoming unfit for residence 
ib escheated to the Zemindm; wide Exhibit 
l3e, dated the 5th September 1870; 166, 
dated the 30th September 1900; 
dated the 2nd September 1901; 56c, dated 
the 9th June 1902, These documenta are 
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judgments in cases between the ZGemindar 
and the occupiers of houses who had made 
transfers of their houses after abandon- 
ment of the houses or after the latter 
had fallen down. Seven sale-deeds and 
one petition by one Mirza Ghafoor Beg, 
aryot living in a house in Serai Hakim, 
go ‘to show that sales were made with 
the permission of the plaintiff or that 
of his predecessor-in-title. The earliest 
sale.deed is dated 1868 and the latest 
1901. The application of Mirza Ghafoor 
Beg was made on the 15th September 
1907. There are some other papers of 
recent date where a transfer was made 
of a house by the occupier of the house 
without plaintifi’s permission and objected 
to successfully. The account books of 
the plaintiff covering a period of thirty-four 
years from Sambat 1920 to Sambat 1954 
have been fled and they show that 
Zemindari dues were realized in cases of 
transfers by the  vyoís of their houses 
when the plaintiff himself did not purchase 
the houses. For the defence seventy-five 
sale and mortgage-deeds have been pros 
duced covering a period of about fifty 
years. They do not bear the signature 
of the Zemindar or his  kurinda. On 
the strength of the said deeds it ia 
alleged that a custom had grown up in 
Serai Hakim under which occupiers of 
houses could transfer their houses with 
the right of occupation and not the 
materials only, without the permission of 
the  Zemindar. It is further said that 
the said deeds at least show that the 
custom set up by the plaintiff was not 
always observed. Now, I think that son. 
sidering that Serai Hakim was at one 
time more or less of a village as it had 
culturable land init, and that the status 


‘of the occupiers of houses there was' more 


like ‘that of ayot in a village such as 
that of the village Lohar and the barber 
and the like, “as they bad to pay not 
only the ground-rent but artizan cess and 
fees at festivals and other Gemindari and 
biswadart dues, and lose all rights in 
their houses in ease of abandonment or 
neglect of their houses, it is more probable 
that their rights of transfer were limited 
than thatthey had an untrammelled right of 
transfer,” The account books of the plaintiff 
and the sale-deeds produced for him show 
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that the restrictions alleged by him were 
enforced. It is true that there are many 
instances - where these restrictions were not 
observed as the seventy-five deeds filed 
for the defence show. But it must be 
borne in miad that Serai Hakim was a 
place of no importance prior ta its inclusion 
in the town of Aligarh. The land then 
was not of much value. The Zemindar 
was only too glad to get any one to 
come and live tbere. And at first poorer 
people who could not afford to pay for 
or find room iu the town of Aligarh went 
and lived there. The low rate of rent, in 
fact almost the nominal rent, was made 
up to the landlord by the restrictions he 
placed onthe power of transfer by the 
occupiers of houses. The seventy-five 
transfers relied upon by Nathu Ham cover 
a period of fifty years. There were thus 
less: than two transfers a year and it is 
possible that occasional transfers like that 
escaped the vigilance of the ZAemindar’s 
karinda. It is not shown that any of the 
said transfers was made to the knowledge 
of the Zemindar. ‘[t should also be observed 
that in many of them only the materials 
of Kucka houses were sold or mortgaged. 
The Zemindar when he came to know of 
them after a time might not have thought 
it worth his while to fight about the 
materials, Had the extension of Aligarh 
town not reached Serai Hakim it is doubtful 
whether the ryots of that place would ever 
have thought’ of disputing the rights of 
the Zemindar. I find that the plaintiff has 
proved that the occupier .of a house ‘in 
Serai Hakim cannot transfer his house 
without the permission of the plaintiff. 
The contrary custom set up for the defence 
has not been established in my opinion. 


Another point to be considered in. this 
case is, what is the consequence of a 
transfer without the permission of the 


plaintiff. Does the want of permission 
vitiate the transfer so far only as to prevent 


the transferee from occupying the house 


bat entitling him to take and remove the 
materials or does the house withthe sitbe 
escheat to.the Zemindar?P The evidence 
for the plaintiff does not goto the length 
of proving that the absence of permission 
wil enable bim to take possession of 
both the house and the site. In the 
absence of such evidence I would hold 
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that the transferee by private sale or the 
purchaser in execution of a decree against 
the occupier of a house can take and 
remove the materials of the house. In 
the present case, the question whether 
Nathu Ram is entitled to the materials 
of the house of Bhatta and Har Sukh 
cannot be decided as his mortgage is not 
admitted nor is it proved and the decree 
that he obtained against Sohan Lal was 
obtained against a person who was not 
the legal representative of Bhatta and Har 
Sukh. The appeal, therefore, fails and is 
dismissed with costs, inclading fees in this 
Court on the higher soale. 


Appeal dismissed. 


PUNJAB CHIEF COURT, 
Seconp Civit, ÁPPEAL No. 969 or 1910. 
June 27, 1913. 

Present;—Mr Justice Shah Din and 
Mr. Justice Scott- Smith. 

RAM DAS AND OTHERS — PLAINTIFFS — 
APPELLANTS 
versus 
MRHR DAD AND OTHERS—DEFENDANTS— 


RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), s. 13-—Res 
jüdieata — Previous suit, Jor redemption against prior 
mortgagee and for possession against mortjagor-—Subse- 
quent suit for possession against mortgagor-—Oause of 
action, same. 

A mortgagee brought a suit in the year 1893 for 
redemption against the prior mortgagee, and -for 
possession against the mortgagor, and obtained a 
The decree was never executed, no money 
was paid to the prior mortgagee nor was possession 
of the land taken from the mortgagor. In 1908 the 
decres-holder mortgagee, alleging that he had paid 
the prior mortgagee in 1897 and making this payment 
as the basis of his cause of action, brought a suit for 
possession against the mortgagor. The Court of first 
instance dismissed tho suit as barred by section 11 of 
the Civil Procedure Code, but the lower Appellate 
Court, holding the suit io be within time, dis. 
missed it as not maintainable under section 47 of the 
Civil Procedure Code, On second appeal: ` 
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Held, that section 47 of the Civil Procedure Code, 
(Act V of 1908), does nob apply to the present case, as 
the plaintiff did not seek any relief against the mort- 
gagors such as can be said to be connected with the 


de om discharge or satisfaction of the deoree of 


Held, also, that the suit being based on exactly the 
same cause of action as the suit of 1893 was barred 
by the rule of res judicata under section 13 of the 
Civil Procedure Code, 1882. 


Second appeal from the decree of the 
Divisional Judge, Gujranwala Division, at 
Lahore, dated the 7th April 1910, affirming 
that of the Munsif, lst class,Gajran wala, dated 
Ath March 1909. 


Mr. Nanak Chand, for the Appellants. 


Mr. Badr-ud-din Kureshi and Shezkh Umar 
Bakhsh, for the Respondents. 


JUDGMUNT.—The facts- of this case are 
fully and clearly stated in the judgments 
of the Courts below and it is unnecessary to 
recapitulate them here. "The two questions 
discussed before us in this appeal are the same 
as are discussed in the judgment of the learned 
Divisional Judge; namely,—(1) whether 
the plaintiffs’ suit was barred by limitation; 
“and (2) whether the suit was barred by 
section 13 of the old Code of Civil Procedure, 
1882. On the first question the learned 
Divisional Judge held that the suit was 
within time, on the ground that the canga 
of action upon which the present suit is 
based accru:d to the plaintiffs when 
they paid the mortgage money, Rs. 403, to 
the prior mortgagee, Davi Ditta, in 1897 
and the latter gave up possession of the 
land iu sait. Acaording to the Divisional 
Judge, this took place within: 12 years 
before the, date of the present suit, and, 
therefore, he has held that she suit is within 
time. Upon the second question, the learned 
Divisional Judge does not decide the point 
whether.the saib is. barred by bhe rale of 
yes judicata or nob, but he holds that the 
principle underlying section 47 of the new 
Code of Civil Procedure (corresponding with 
section 244 of the old Code of Civil Pro- 
cedure) applies to this case and that on that 
ground the suit is not maintainable. 
He has accordingly dismissed the plaintiff’s 
suit, thus maintaining the decree of the 
Maunsif who also had dismissed the suit, 
though he rested his decision on the 
ground that the suit was barred by section 
ll of the new Code of Civil Procedure. 
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We may say af once that we do not 
agres with the learned Divisional Judga 
that section 47 of the new Civil Procedure 
Code or the principle underlying it applies 
to this case. There is no question hera of 
the plaintiffs seeking any relief against the 
defendants such as can be said to be con. 
nected with the execution, discharga or 
satisfaction of the decree of Ostober 1893, 
and, therefore, section 47, Civil Procedure 
Code, has no bearing in the plaintiffs’ 
claim. We must, therefore, leave section 47 
out of account. Coming now to the question 
whether the suit is barred by the rule of 
res judicata or not, we think that this 
question must be answered in the afirma- 
tive. The parties to the present suif 
between whom there is a contest as to the 
possession of the land in dispute. were parties 
to the suit of 1893. The last mentioned 
suit, which was brought by the father of 
the present plaintifs together with his co- 
mortgagees, Mula and Hakim, was a suib 
for redemption against the prior mortgagee, 
Jhanda Mal, (whose rights devolved by 
reason of private partition upon his brother, 
Devi Ditta, defendant No. 8 in this case), 
but so far as regards the original mortgagors 
or their heirs, who were also implicated as 
defendants along with the prior morigagaee, 
the suit was one for possession of she 
mortgaged land, pure and simple. The 
rmortgagors were not merely pro formå 
defendants, as it appears from the record 
that they contested the claim of the prior 
mortgagee that he was entitled to receiva 
from the subsequent mortgagees a larger 
amount of money than was entered in the 
mortgage-deed of 1889; and as a result of 
the litigation, the Divisional Judge granted 
to the then plaintiffs (če, the father of the 
present plaintif and his co-mortgagees) 
on the 30th October 1893 a ‘decree for 
redemption on payment of Rs. 403 to the 
prior mortgagee Devi Ditta, present defend. 
ant No. 8, and a decree for possession of 
the mortgaged land against the mortgagors, 
who are the contesting defendants in this 
litigation. Admittedly, the decrea of 
October 1893 was never executed; no money 
was paid by the present plaintiffs’ father to 
the prior mortgagee iu satisfaction of the 
redemption decree, nor was possession of 
the land taken from the present defendanis, 
the mortgagors, in execution of the deoree 
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against them. Ib is said that the plaintiffs’ 
father paid his share of the mortgage money, 
Rs. 408, to Devi Ditta in August 1897, and 
that Devi Ditta gave up possession of the 
land in 1898 or thereabouts; but on this 
point there is no evidence at all on the 
record, the date of the alleged pay- 
ment being only mentioned both by the 
plaintiffs and by Devi Ditta in their plaint 
and in his written statement, respectively. 
The question for decision is whethar 
the present plaintiffs’ father having obtained 
a decree for possession of the land in suit 
in 1893, against the present defendants and 
having omitted to obtain possession in exe- 
cution thereof, it is now competent to the 
plaintiffs to bring a second suit for possession 
of the same land against the defendants. It 
is urged by tha plaintiffs’ Counsel that the 
suit of 1893 was simply one brought against 
the prior mortgagee for redemption of the 
mortgage, and not one for the possession of 
the land, pure and simple, as against the 
mortgagors; acd that the present suit being 
one for possession only against the mort- 
gagors is not barred by the rule of ves 
judicata. But this argument overlooks the 
fact that in 1893, the mortgagora were iu 
possession of the land, and that they were 
impleaded as defendants in the suit brought 
by the present plaintiffs’ father and his 
co-mortgagees because of their being so in 
possession; and it is, therefore, clear that 
although gua the prior mortgagee the suit 
was one for redemption of the prior 
mortgage, qua the mortgagors, it was one 
for possession of the land, and the decree 
of the Divisional Court was binding on the 
mortgagors as well as on the prior mort- 
gagee. In execution of that decree the 
present plaintiffs’ father could and should 
have obtained possession of the land on pay- 
ment of the mortgage money fixed by the 
Court not only from the prior mortgagee, 
but also from the mortgagors who were in 
actual cultivating possession of it. „He 
omitted to execute the decree and obtain 
possession in execution; it is stated that he 
paid his share of the mortgage-money to the 
prior mortgagee out of Court in 1897; and, 
thereafter in the year 1903, his sons brought 
the present suit for possession of the land 
against the mortgagors. It seems clear to 
us that so faras the mortgagors are con- 
concerned, the present suit, based as it is on 
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exactly the same cause of action as the suit 
of 1893, was barred by the rule of res 
judzcata under section 13 ofthe old Code of 
Civil Procedure. We have referred to the 
plaint in the present suit, and the plaintiffs 
have notalleged therein any fresh cause 
of action against the defendant such as 
would make the doctrine of res judicata 
inapplicable to this case. 


As regards the question whether the suit 
is within limitation or not, there is no 
evidence on the record to prove that the 
plaintiffs paid Devi Ditta their share of the 
mortgage-money in August 1897; a mere 
allegation of this fact in the plaint and in 
the written statement of Devi Ditta, un- 
supported by sworn testimony in Court is 
insufficient to show that the money was 
paid, as alleged, in 1897 so as to bring the 
sait within limitation. In our opinion it is 
highly probable that Devi Ditta recsived the 
money very soon after the decree for re- 
demption was passed in 1893, and it seems 
to us that the alleged payment of the money 
in 1897, hes been set up in order to bring 
the present claim within time. We, there- 
fore, hold that ib is not proved that the: 
suit of the plaintiffs was instituted within 
the pericd of limitation and on this ground 
also the suit was liable to be dismissed. 


For the reasons given, we maintain the 
decree of thelower Appellate Court and 
dismiss the appeal with costa. 


Appeal dismissed, 
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AvPbAr, against Orper No. 61 or 1913. 
January 22, 1914. 
Present:—Mr. Justice Ayling ana 
Mr. Justice Sadasiva Aiyar. 
SUBBIAH NAIOCKER-—CouNrEgn- PETITIONER 
~— APPELLANT 
versus 
RAMANATHAN CH#TTIAR—Patitionger 


— RESPONDENT. 

Civil Procedure Code (Act XIV of 1882), ss. 108, 223 
to 230 and 649—Civil Procedure Code (Act V of 1908), 
ss. 97, 38, 150, O. IX, v. 18—Limitation Act (IX of 
1908), Sch. I, Art. 164—'" Transferred," meaning of, in 


section 150, Civil Procedure Code—Venue, change of, by | 


Local Government —Jurisdiction, effect of such change on 
— Territorial jurisdiction — Part of area transferred from 
one jurisdiction to another, effect of — Execution proceed- 
ings, where to be continued — Execution proceedings — Ex 
parte orders—Decree—Res judicata—Application of 
Art. 164 of Limitation Act--Unstamped objection 
statement, whether can be treated as application to set 
aside ex parte order amounting to decree. 

The word "transferred" in section 150, Civil Proce- 
dure Codet(1908)is not limited to such transfers only as 
are made under the special provisions of the Code, The 
section clearly implies that the whole business ofa 
Court might be transferred to another Court with- 
out any order of transfer being passed by a superior 
Court under section 24 or any other section of the 
Code either as regards & particular case or as regards 
all the cases pending in a particular Court. 

On principle, unless the authority which changes 
the venue, reserves the right to the Court which 
has lost jurisdiction to continue pending proceedings 
(affecting the property so transferred to another 
Court), such proceedings are also ipso facto transfer- 
red by the change of venue to the new Court, the 
records relating to that action becoming parts of the 
records of the new Court, 


2 Encyclopedia of Law and Procedure 713, 714; 
40 Encyclopædia 127; 18 American Digest 1943; 
Remington v. Smith, 1 Colo. 53, 

By the change of venue made by a Local Govern- 
ment, the business of a Court, which loses jurisdiction 
over a certain area, so far as it relates to cases 
affecting the lands iu the transferred area, will be 
ipso facto transferred to the new Court. 


Where a portion of the territorial jurisdiotion of a 
Oivil Court is transferred by the Local Government 
to the territorial jurisdiction of another Civil Court, 
execution proceedings relating to lands situated in the 
transferred area, and pending in the former Court 
at the date uf the transfer are to be continued by the 
latter Court. 


Latchman Pundeh v. Madhun Mohun Shye, 6 C. 513; 
7 C. L, R. 521; 5 Ind. Jur. 414; Kartick Nath Pandey 
v. Tilukdhari Lall, 15 C. 667; Prem Chand Dey v. 
Makhoda Debi, 17 C. 699; Kali Pado Mukerjee v. Dino 
Nath Mukerjee, 25 O. 315; Jahar v. Kamini Debi, 28 
©. 238; Udit Narain Chaudhuri v. Mathura Pershad, 
35 0. 974; 12 0. W. N. 859; Gamatham dlamelu v. 
Komandur Krishanamacharlu, 27 M. 118; Panduranga 
Mudaliar v. Vythilinga Reddy 2 M. L. T. 466; 7 M. L. 
J, 417; 30 M, 537; Subbaraya Mudaliar v. Rakhi, 1 Ind. 
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Cas. 73; 32 M, 140; 5 M. L. T. 27, Alagappa Mudaliyar 
v. Thiagaraja Mudatiyar, 7 Ind. Cas. 864; (1910) M. 
W. N. 477; 8 M. L. 'T. 299, referred to. 

An ew parte order passed after the issue of notice and 
after the Court had held that the service of the notico 
was duly effected, is, on general principles, binding as 
res judicata on the defendant, just as as as a 
contested order or decree. 

Hara Chandra Biragi v. Bepin Behary Das, 6 Ind. 
Cas, 860; 18 C. L. J. 38; Raja Kumara dri 
Perumal Raja Bahadur v. Thatha Ramasami Chetty, 9 
Ind. Cas. 875; (1911) 1 M. W. N. 290; 9 M.L.T. 487; 35 
M. 75; Thakur Prasad v. Fakirullah, 17 A. 106; 22 I. 
A. 44; Mungal Pershad Dichit v. Grija Kant Lahiri, 
8 C. 51; 11 C. L, R. 113; 8 I. A. 123, referred to. 

Orders in execution which come under section 47 
of the Code of Oivil Procedure are “decrees” as 
defined in section 2 of the Code and hence ex parte 
orders passed in execution are ex parte decrees, and 
Order IX, rule 13, applies. 

Krishna Chunder Pal v. Protab Chandra Pal, 3 C. 
L. J, 276; Sripathé Charan Chowdhury v. Shamaldhone 
Dutt (Belchambers), 8 Ind. Cas. 22; 15 C. L. J. 123 at 
p. 126, distinguished. 

Article 164 of the Limitation Act is not intended 
to apply only to deerees strictly so called. It also 
applies to orders iu execution which come under the 
definition of decree in the Civil Procedure Code. 

An unstamped objection statement against an 
ez parle order, neither containing any prayer for setting 
aside the order nor giving the date on which the 
objector had notice of the order, cannot be treated as 
an application for setting aside the ew parte order. 

Mochai Mandal v. Meseruddin Mollah, 9 Ind. Cas. 
218; 18 C, L. J. 26, distinguished. 

Appeal against the decree of the District 
Court of Tinnevelly, dated 28th August 1912, 


in Appeal Suit No. 399 of 1911, preferred 


agains: that of the Additional District 
Munsif of  Tinnevell, dated 4th of 
September 1911, in Civil Miscellaneous 


Petition No. 238 of 1911 (Original Suit 
No. 74 of 1897). 

Mr. L, A. Govindaroghava | Azyar, 
Appellant. 

Mr. B. Stierama Hao; for the Respondent. 

J UDGMENT.—The second defendant, one 
of the three judgment-debtors, is the appel- 
lant before this Court. This appeal has 
arisen out of an execution petition put in by 
the decree-holder. The facts are a little 
complicated, and though it is not necessary 
to detail ull the facts, it is necessary to set 
out the following for understanding the 
contentions on both sides. 

The decree in this case was passed so long 
ago as March 1898 in favour of one Aruna- 
chalam Chettiar. There were several execu- 
tion petitions by the said decree-holder 
himself. The decree is then alleged to have 
fallen in a partition between two members 
of the decree-holder’s family and a partner 


for the 
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of the family firm to the share of the said 
partner who also held a power-of-attorney 
from the decree-holder. This partuer filed 
execution petitions in 1905 and 1907. Fin- 
ally on the 21st April 1909,- Execution 
Petition No. 389 of 1909 was filed by & next 
friend on behalf of. the minor son of the 
said partner after the death of the latter. 


We must here state that the decree was 
passed by the District Maunsif's Court of 
Srivilliputtur and all these applications 
including the Execution Petition No. 889 of 
1909 of 21st April 1909 were instituted in 
that Court. On this application No. 389 of 
1509, notice was ordered to be issued to 
defendants to show cause why the decree 
should not be executed by sale of properties 
which had been attached long ago and which 
attachment was still subsisting. For the 
purpose of this appeal, itis necessary only 
to consider the notice issued to the 2nd 
defendant, that notice having been issued in 
July 1909 by the Srivilliputtur Munsif'a Court 
for the 2nd defendant's appearance on 10th 
August 1909 to show cause against execution, 
The process-server took the notices to the 2ad 
defendant's village on 31st July 1909 for 
service on the 20d defendant. What 
took place there appears from the 
endorsement of the village Munsif on the 
process-server's return and that endorsement 
is as follows:—"On inquiry made on 3lst 
July 1909 at 9 A.M, regarding the 2od 
" defendant, the females in the 2nd defendant's 
house and the inmates of the adjoining 
house state that it is two days sinca he. went 
to Sankaranainarkoil, that the date of his 
return is not known and that no proper 
male heir is present on the spot; the dupli- 
cate of the notice to the said 2nd defendant 
is affixed to the front door of his house." 
With a return to this effect, the process- 
server returned the notice to the Court on 
the 6th August 1909. On the 10th August 
1909, (which waa*the date fixed in the 
notice for the 2nd defendant to appear to 
show cause), the District Munsif madea 
record to this effect “Notice affixed, defend- 
ant absent, adjourned to 14th instant for 
hatta for proclamation.” The learned 
District Judge seems to have thought that 
the 10th August 1909 was a mistake for the 
10th December 1909 but it seems that there is 
no such mistake and the order was really 
passed on 10th August 1909 by the Muusif. 
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Oa 18th October 1903, the proclamation was 
settled and the sale date was fixed f8r 10th 
December 1909. The .sale 
December 1909, seems to have bsen again 
adjourned to some other date in 1910, on 
account of certain other procsedings which 
it is unnecessary to detail. 

In May 1910, the Ramusd District was 


newly constituted by the Local Government 


aud the  Srivillipattur District Munsif’s 
Court was placed under the Ramnad District 
Judge. The properties which had been 
attached by the  Srivillipnttur 
Munsif in execution of the decree of 1897 
eame under the jurisdiction of the Additional 
District Munsif of Tinnevelly, having beon 
taken away from the Srivillipattur District 
Munsif's jurisdiction. On these facts, the 


District, 


fixed for 10th 


t 


next friend of the minor who claims to be - 


the decree-holder (we shall call him “ re- 
spondent’’) and who had put in the Execution 
Petition No, 389 of 1909 in April 1909 in 
the Srivillipattar Districts Mudnsif’s Court, 
putin Miscellaneous Petition No. 333 of 
1911, in the Additional Munsif's Court of 
Tinnevelly praying among other thinga, that 
the execution proesedings instituted in the 
Srivillipnttar Munsif’s Court in April 1909, 
might be continued in the Additional District 


- Munsif’s Court of Tinnevelly after obtaining 


all the records from the  Srivilliputtur 
Court, The 7th and 8th paragraphs of the 
affidavit accompanying this petition of 
February 1911, are as follows:— 7. As the 
properties which are mentioned in the said 
sale proclamation and which are applied 
for, for being sold in this suit are situate 
in &urivikulamkatu Kuthagai, Karinjikulam 
Village in Sankaranainarkoil Tuluq within 
the jurisdic:ion of this Couari, as the 
Srivillipathur. Munsif's Court in which steps 


had been taken before this, has bean abolish-- 


ed in ga far as this District is concerned, 
as the said Court has lost its jurisdiction in 
matters of exeenticn in respect of the dearees 
of this District, and as this Court itself has 
now jurisdiction to execute the decrees oo.» 
nected with this district, it is necessary and 
reasonable to continue and execute through 
this Court itself the petition pending in the 
said Srivilliputtur Munsif’s Court.” 

"8. Moreover, this plaintiff made an 
applisation £o the said Srivilliputtur Munsif’s 
Court, but the said application has been re- 
turned with au endorsement statiug that tre 


-- 
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entire records aforesaid have been sent to thts 
Oourt,® with reference to matters stated in 
paragraph 6 above. The application so re- 
turned is herewith filed.” 

The Additional District Munsif dismissed 
this application. The conclusions be came 
to are (as we understand them):— 

(a) The decree of the Srivilliputtur 
District Munsif's Court was not transferred 
to the Additional District Munsif's Court 
for execution though a portion of the records 
were sent to the Tinnevelly Additional Dis- 
Monsif’s Court on the transfer of the terri- 
torial jurisdiction by the District Munsif of 
Srivillipattaur himself. 

(b) The District Munsii’s Court of 
Srivillipnttur haa not ceased to exist nor 
has it ceased to have jurisdiction to execute 
its own decree onthe transfer of territory 
from its jurisdiction as such transfer did riot 
take away the jurisdiction (to entertain appli- 
cation for execution aud to pass orders there- 
on) which i& had under section 293 of the 
Civil Procedure Code. 

(e) The Additional District Mansif's 
Court of Tinnevelly did not acquire the juris- 
diction to execute the decree under section 
649 of the old Civil Procedure Code or section 
150 of Act V of 1908 because the Additional 
District Munsif's Court of Tinuevelly could 
acquire the jurisdiction, only if the Coart 
of the District Munsif of Srivilliputtur 
ceased to exist or to have jurisdiction to 
execute the decree, 

(d) The ex parte order passed by the 
Srivilliputtar District Munusif'e Uourt on the 
10th August 1909, allowing execution to 
proceed against the 2nd defendant because 
he did not appear, (though held to have 
been duly served) could not be treated as 
estopping the 2nd defendant so as to pre- 
clude him from objesting to the minor 
respondent executing the decree, (the objec- 
tion being based) on the ground that execu- 
tion is barred by limitation and that hia 
right-to execute had not been satisfactorily 
proved. The reason for 2nd defendant's 
not being so estopped is that the notice 
issued under section 243, Civil Procedare 
(ode, in July 1909, was not personally 


served upon him and he was not otherwise. 


aware of such notice. [See Mocha Mandal 
v. Meseruddin Mollah C1) ]. 
(e) The said applications of 1905 and 
(1) 9 Ind. Cas, 218; 18 C. L. J, 26, 
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1907 are, however, in accordance with law 
and hence the execution petition of April 
1909 was not barred by limitation. 

These were the conclusions of the Addi- 
tional District Muusif of Tinnevelly and he 
rejected the decree-holder’s petition to con: 
tinue the proceedings in his Court on the 
ground that his Court had no jurisdiction to 
sa continue the proceedings. The minor re- 
spondent then appealed to the District Judge 
against this order of the Additional Dis- 
trict Munsif of Tinnevelly refusing to con- 
tinue the execution proceedings inaugurated 
in April 1909. The learned District Judge’s 
eonclasions may be stated thus: — 

(a) Section 150, Civil Procedure Code, 
provid:s that when the business of any 
Court is transferred to any other Court,-the 
latter shall have the same powers and 
duties as the former had in respect of it. 
But (according to the learned District 
Judge) the execution petition of 1909 was 
a pending business in the Srivilliputtur 
Munsif's Court when it loat its jurisdiction 
over the territory (in which the attached 
properties were situated) on Ist June 1910 
and sach pending business was not legally 
transferred to the Additional District Munsif 
of Tinnevelly. So the minor petitioner could 
not take advantage of section 150, Civil 
Procedure Code, and contend that the Addi- 
tional District Muusif of Tinnevelly was a 
Court to which the business of the Srivilli- 
puttur Munsif's Court was transferred, 

(b) But the Srivilliputtur Munsif's Court 
though it continued to exist and to be held 
in the same station and continued to have 
the jurisdiction over & portion of its former 
territorial jurisdiction must be deemed to 
have ' ceased to exist’? within the meaning 
of section 37, clause (b), of the Civil Pro- 
cedure Code, because the territories within 
its jurisdiction had been transterred to the 
newly created Ramnad District by the Local 
Government and appeals from its decrees 
aud orders lay thereafter to the Ramnad 
District Court and not to the District Court 
of Tinnevelly. Henca the Court which 
passed the decree had now become the Addi- 
tional District Munsif’s Court of Tiunevelly. 
In other words the learned District Judge’s 
view was thatas the Srivillipnttur Mansif’s 
Court ceased to exist the Court which origi- 
nally passed the decree ceased to exist and 
the Additional District Munsif’s Coart of 
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Tinnevelly became “the Court which passed 
the decree’? within the meaning of section 
37 clause (b) and hence it ought to continue 
the execution proseedings. 

(c) The 2nd defendant could not raise 
the question of limitation by reason of the 
alleged legal invalidity of the execution 
petitions of 1905 and 1907 as the order of 
the Srivilliputtur Munsif’s Court of the 
10th August 1909, allowing execution after 
declaring the service on 2nd defendant to 
have been duly effected cannot be questioned 
by the 2nd defendant now, as he has not 
had that ex parte order (allowing execution) 
set aside by proceedings in appeal or by any 
other legal means open to him. 

On the basis of the conclusions (b) cad 
(c) above, the learned District Judge set 
aside the Additional District Munsif’s order 
and remanded the petition for disposal of 
Execution Petition No. 389 of 1909 by that 
Court from the point it had reached on 23rd 
February 1910. Itis against this appellate 
(District Judge’s) order -of remand that the 
present Civil Miscellaneous Appeal No. 61 of 
1913 has been filed before us. The arguments 
of the learned Vakil for the appellant before 
us might beshortly stated thus:— 

(a) The learned District Judge was right 
in saying that section 150, Civil Procedure 
Code, refers to the transfer of business owing 
to an order of transfer by a Superior Court 
as under section 24 or any such similar order 
and thal mere alteration of jurisdiction 
through the Local Government’s notifications 
does not transfer any business within the 
meaning of section 150; but the learned 
‘District Judge was in error in holding that 
the Srivilliputtur District Munsit’s Court 
ceased to exist within the meaning of section 
37 clause (b) merely by reason of the fact 
that the territory over which the said Court 
had to exercise jurisdiction was included in a 
new District, the portion in dispute in these 
execution proceedings and which also formed 
the basis of the venue of the suit having 
been transferred to the Tinnevelly Additional 
Munsif’s Court's jurisdiction. 

(b) The Srivilliputtur District Munsif's 
Court not having ceased to exist, it also did 
not cease to have power to exercise jurisdic- 
tion within the meaning of section 37 clause 
(b) because as the Court which passed the 
decree, it continued to have jurisdiction under 
gection 38, Civil Procedure Code, (old section 
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223) even though the property attached in 
execution of the decree had been trangferred 
to the jurisdiction of the Additional District 
Munsif of Tinnevelly. 

(c) As the Srivilliputtur Distrist Munaif's 
Court continued to have jurisdiction to 
execute the decree, the Additional District 
Munusif’s Court did not obtain jurisdiction 
either to execute the decree or to continue 
the execution begun in the Srivilliputtur 
Munsif’s Court, only one of the two Courts 
being capable of executing the decree. 


Weshal consider briefly each of these 
three conteutions. Before the new Code was 
passed, there was a conflict between the de- 
cisions of the Caleatta High Court and the 
decisions of the Madras High Court in respect 
of the question whether a Court which passed 
the decree which directed the sale of immove- 
able property had jurisdiction to order the 
sale of that property if after the decree and 
before the application for sale, the said 
property had been transferred by the 
Local Government's notification from its 
jurisdiction to the jurisdiction of another 
Court. The principal decisions of the Calcutta 
High Court onthis question are Latchman 
Pundeh v. Maddan Mohun Shye (2); Kartick 
Nath Pandey v. Tilukdhari Dall (3); Prem 
Chand Dey v. Mokhoda Debi (4); Kali Pado 
Mukerjee v. Dino Nath Mukerjee (5); Jahar v. 
Kamini Debi (6) aud Udit Narain Ohaudhury 
v. Mathura Frasad (7). We do not 
think it necessary to deal in detail with every 
one of these cases. Kartict Nath Pandey v. 
Tilukdhari Lall (3) was virtually overruled 
by the Full Bench decision of Prem Chand v. 
Mukhoda Debi (4). The result of all these 
eases is that though under Order XXI, rule 
10, (old section 230), the application for 
execution by sale of properties which had 
passed out of the territorial jurisdiction of 
the Court which passed the decree might be 
made to the Court which passed the decree, 
16 may also be made to the Court which had 
acquired jurisdiction over the said properties 
as it is also included in the definition of the 
Court which passed the decree by the 
strength of section 37 clause (b) as the 


Court which passed the deeree has ceased 
(2) 6 0. 6813; 7 C. L. R. 521; 5 Ind, Jur 414. 
(81 15 C. 667. 
(4: 17 C. 699. 
(5, 25 C, 815. 
(6) 28 O. 238. 
(7) 35 C. 0974; 12 C. W. N. 859. 
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to have jurisdiction to sell the properties 
decreed ¢0 be sold. Hence, according to the 
result of these decisions of the Calcutta High 
Court, both the Courts which passed the decree 
and the Court which had since obtained 
jurisdiction over the property could enter- 
tain an application for execution of the decree. 

(b) Though both Courts could entertain 
the application, the Court which passed 
the decree had ceased to have jurisdiction 
to order the sale of properties and hence 
could not itself order a sale and if the 
execution application is made to it, it must 
transfer if to the Court which had now 
obtained jurisdiction over the properties 
for passing and executing the order for 
sale. 

Thus the Caleutta High Court decisions 
make a distinction between the jurisdiction 
to entertain the execution application and 
the jurisdiction to order sale of properties 
in execution and while it gives jurisdiction 
to both, the Court which originally passed 
the decree and the Court which has since 
obtained jurisdiction over the territory to 
entertain applications, the said decisions give 
jurisdiction only to the latter Court to order 
the sale of the properties. 

As regards the Madras High Court, the 
principal cases are Gomatham Alameln v. 
Komaniur Krishnamacharlu (8) Panduranga 
Mudaliar v. Vythilinga Reddi (9), Subbaraya 
Mudaliyar v. — Hakki (10) and Alagappa 
Mudaliyar v. Thiaguraja Mudaliyar (11). In 
Gomatham Almelu v. Koinandur Krishna- 
macharlu (8) it was merely held thatifa 
Court which had not got jarisdiction had 
passed a decree for sale of the properties 
outside its jurisdiction without objection by 
the defendant, such a deeree is not a nullity 
and the judgment-debtor could not object to 
the validity of sucha decree in execution 
proceeding. In Panduranga Mudaliyar v. 
Vythilinga Reddi (9) it was held that the 
Court which passed the decree for sale had 
jurisdiction to entertain an execution 
application for sale of that property even 
though the property had been transferred 
to tbe jurisdiction of some other Courts. 
Apart from the question ofits jurisdiction 


(8) 27 M. 118. 

(9). 30 M. 537;2 M. L. T. 466; 17 M. L. J. 417, 

(10) 1 Ind. Cas. 73; 32 M. 115; 5 M. L. T. 27. 

(11) 7 Ind. Cas. 864; (1910) M, W. N. 477; 8 M.L. 
T, 299. 
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to entertain the application, whether ib would 
itself order the sale of that property, was not 
and need not have been considered in that case, 
bscause the decree-holder in his application for 
execution, also prayed for the transfer of the 
decree to the Court which had since obtained 
jurisdiction over the properties directed to 
be sold. The decision ef Panduranga 
Mudalyar v. Vythilinga Reddi (9) seems, 
therefore, to be not in conflict with the 
Calcutta decisions which only negative the 
right of the Court which passed the decres 
to order the sale of the properties which bad 
passed out of its jurisdiction, butdo not 
negative the right of that Court to entertain 
the application for execution.  Subbaray 
Mudaliar v. Rakki (10) depended upon the 
meaning of section 189 of the Madras Estates 
Land Act though thereis a general obser- 
vation that even when a statute takes away 
the jurisdiction of a class of Courts to hear 
Suits of a certain nature aud trausfers tho 
jurisdiction to hear such suits to another 
class of Courts, the first class of Courts does 
not lose the jurisdiction over the suits 
pending at the time of the passing of the Act 
the jurisdiction. In 
Alagappa Mudaliyar v. Thiagaraia Mudaliyar 
(11) doubt was thrown upon the decision of 
Pandurang Mudaliar v. Vythilinga Reddi (9) 
and the learned Judges (Wallis, J. and Krish- 
naswamy Aiyer, J.) say that the question 
whether the transfer of local area froin the 
jurisdiction of one Court to another Court 
would not divest the original Court of 
jurisdiction over even pending suits was a 
question of “considerable difficalty.” The 
learned Judges, therefore, without deciding 
that question disposed of the casa on the 
assumption that the notification of the Local 
Government deprived the Subordinate Judge’s 
Court of Tuticorin from trying the pending 
suit and they got over the difficulty by 
transferring the case to his file from that of the 
new Court ( Ramnad Court ) to whose file it 
had been transferred (ex-hypothesi) by the 
notification. We are inclined to think that the 
Calcutta decisions in making a distinction 
between the jurisdiction to entertain applica. 
tions and the jurisdiction to pass orders on 
such applications are not strictly logical; as 
the Court which passed the decree of sale of 
a property cannot even entertain an 
application in execution for sale of such 
properties. However the really important 
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questionis now settled in Calcutta, namely, 
that the new Court which has since obtained 
territorial jurisdiction over the property 
ordered to be sold or soaght to be attached 
and sold in execution has jurisdiction both to 
entertain an application in execution for such 
sale as also to pass orders on such applications. 
In Volume If, Encyclopædia of Law and Proce- 
dure, pages 713 and 714the following passages 
b . 
occur: A proper and lawful exercise of dele- 
gated legislative authority, or the direct exer- 
cise of constitutional power, will operate to 
abolish a Court or not, according to the intent 
expressed or lawfully to be implied within 
the principles heretofore stated. 
intent governs in determining the effect of 
the adoption of anew constitution, of the 
creation, , elieration, and re-organization of new 
districts, circuits or other Judicial sub divisions, 
of the detaching, attaching anneaation, and 
consolidation of districts and the transfer of 
jurisdiction in general, And it has’ been held 
that in the absence of a constitutional or 
statutory provision to the contrary, causes 
pending in the abolished Conrts (the 
same principle must apply by analogy 
where a portion of the jurisdiction is trans- 
ferred) “ are transferred by operation of law 
to the new Oourts, no certificate or order trans- 
ferring them being necessary. The new Court 
will obtain and proceed to exercise jurisdic- 
tion over causes lawfully transferred. This 
rule includes authority to hold the remainder 
of a term which was in session when the statute 
took effect, the right to amend records relating 
to the judicial action of the superseded Courts, 
etc.” In Volume 40, Encyclopedia, page 
129, it is said: “where, pending an action,a new 
county or district is created or existing lines 
are altered, so that the subject-matter of the 
action or the residence of defendant is thrown 
into a different county or district from what 
it was when the action was instituted, there 
is some conflict of authority as to whether 
the venue should bechanged accordingly, or 
_whether the action should proceed where it 
was instituted without a change of venue. 
The question depends largely upon the pro- 
visions of the statute." In American Digest, 
Volume 18, at page 1943, a decision is refer- 
red io in which it was held that a statute 
giving exclusive jurisdiction to justices, in 
certain cases and containing no clause saving 
pending suita, : deprived the Circuit Courts 
(which til then had jurisdiction over such 
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cases) to try even pending suit. Another 
ease is quoted in which a decree rendered by 
a Probate Court in a suit after the Court was 
deprived of its jurisdiction by an Ast (whieh 
came into force while the snit was pending) 
was reversed in appeal as passed without 
jurisdiction. [Remington v. Smith (12)]. Ib 
geems to ug on principle that unless the au- 
thority which changes the vanue reserves the 
right to the Court whioh has lost the jurisdic- 
tiou to continue pending proceedings (affecting 
the property so transferred to another juris- 
diction), such proczedings are also ?pso facto 
transferred by the change of venue to the 
new Court, the records relating to that 
action becoming part of the records of the 
new Court. In the present case, it appears 
that since the change of venue was made 
from the Sriviiliputtar Munsif to the Addi- 
tional Districts Munsif of Tinnevelly, the 
Srivilliputtur District Mausif sent all the re- 
cords remaining iu his Court in Execution Peti- 
tion No. 389 of 1909 to the Additional District 
Munsif’s Court of Tinnevelly, thus washing 


his hands completely of that affair. We think 
he was right in doing so. As stated in 
Premchand Dey v. Mokhoda Devi (4): 


"So far as the Procedure Code is concerned, 
execution of a decree is only a continuation of 
the suit, and there appears no legitimate 
reason why a Court in the later stage of 
a suit should have greater powers than it 
possessed at its institution, But, however 
that may be, a comparison of section 223 
with the last paragraph of section 649 seems 
to us to indicate that territorial jurisdiction 
is a condition precedent to a Court executing 
a decree.” We might add that the new 
section 150 introduced by the new Ovde 
seems to clearly imply that the whole 
business of a Court might be transferred to 
another Court without. any order of transfer 
being passed by a euperior Coarb under 
section 24 or any other section of the Code 
either as regards a particular case or as regards 
all the cases pending in a particular Court. 
The introduction of this new section indicates, 
iu our opinion, that the Calentta view which 
held that by the changes of venue mada by 
a Local Government, the business of the" 
Court which loses jurisdiction over a 
certain area so far as it relates ‘to cases 


(12) 1 Ohio. 53, 
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affeetiog the lands in tbe transferred area 
wile be zpso facto transferred to the new 
Court, has been adopted by the Legislature. 
We are unable to agree with the learned 
District Judge thatthe word “transfer” of 
business under section 150 covers only 
transfers made under special provisions of 
the Civil Procedure Code and we have found 
it dificult to follow the reasoning of the 
learned Distrist Judge who relies on sections 
8 (1),13 (2) (3) and 17 (1) of the Bengal 
Civil Courts Act. Those provisions appear 
to us to have little bearing on the de- 
cision of this question. In the result we 
hold that the learned | Distrisb Judge 
was right in his conclusion that the Ad- 
ditional District Munsif’s Court of Tinnevelly 
has jurisdiction to continue the proceedings 
in execution initiated in the Srivilliputtur 
District Munsif's Court in 1909, Our reason 
for that conclusion is that the Srivilliputtur 
Munsit's Court ceased to have jurisdiction to 
continue the proceedings in execution, where- 
as the reason given by the learned District 
_Judge is that the Srivilliputtur Munsif's 
Court ceased to exist. Even if we are wrong 
in the above view, we are prepared to get 
over the difficulty sought to be raised on the 


question of jurisdiction by transferring the . 


Execution Petition No. 389 of 1969 from the 
Srivilliputtur Munsif's Court for disposal to 
the file of the Additional District Munsif of 
Tinnevelly, a similar expedient having been 
resorted to by the learned Judges who decided 
the case in Alagappa. Mudaliyar v. Thiagraja 
Mudaltyar 11). 

The next point sought to be argued by the 
appellant was whether the execution applica- 
tion of 1909 was barred by limitation. The 
question of limitation depends upon certain 
facts alleged by the judgment-debtor, the 
truth of which facts has not been gone into 
by the lower Appellate Court as it was con- 
tendedaby the deeree-holder that those facts 
cannot be gone into, the 2nd defendant being 
bound by the ez parte order of August 1909, 
allowing execution of the decree in the re- 
spondent’s favour. On the other hand, the 
appellant’s contention is that the order of 
August 1909, being an ex parle order is not 
legally binding on him and has not the legal 
effect of estopping him from questioning its 
validity at later stages of the execution pro. 


ceedings if he proves that he had no notice . 


of the date fixed for the hearing of the execna- 
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tion petition of 1909. The respondent’s 
re-joinder to this is that till tke appellant 
has that order of August 1909, set aside by 
proceedings’ under section 108, Civil Pro. 
cedure Vode, (new Order IX, rule 13), or by 
proceedings in appeal, it is binding on the 
appellant and estops him from denying the 
respondent’s right to execute the decree. 
Now the order of August 1909 was, no doubt, 
au ex parle order but it was passed after 
notice was issued to the 2nd defendant 
(appellant) to show cause why such an order 
shoald not be passed and after the Court 
had satisfied itself on the affidavit and the 
return of the process-server that the notice 
had been duly served, though by affxture 
to the outer door of 2nd defendant's house. 
An ez parte order passed after issue of notice 
and after the Court. had held that the service 
of the notice was duly effected is, it seems 
to us, on general principles binding as res 
judicata on the defendant just as much as a 
contested order or decree. It has now been 
settled [see Hara Ohamndra Bairagi v. Bepin 
Behary Das (13)] that an ez parte decree does 
operate as rea judicata. Sae also Raja 
Kumara Venkata Perumal' Raj Bahadur v, 
Thiiha Ramesawmy Chetty (14) where Benson 
and Sundara Aiyar, JJ., express the view that 
an es p'ríe decree does estop the parties to 
the suit from dispating its validity in law." 
This effect of an ex parte decree or order 
passed after notice (declared to be duly 
served on) the respondent does not rest 
merely upon the provisions of the Civil 
Procedure Code, section 11, but upon general 
principles of jurispruderce. Though as 
pointed out by the Privy Council in Thakur 
Prasid v..Fakirullah (15) the special provi- 
sions of the Civil Procedure Code like the old 
sections 43 or 372, or 103 which preclade a 
litigant from bringing a fresh suit in respect 
of certain claims though they had not 
been actually heard and desided in the 
first suit, could not apply to execution pro- 
ceedings, the general principles of jaris- 


prudence which govern the Courts as regards 


res iudicata or estoppel by record do apply to 
execution proceedings and have been so 
applied, following the well-known case of 


(13) 6 Ind. Cas. 860; 13 9. L. J. 38. 


(14) 9 Ind. Cas. 875; (1911) 1 M. W. N. 290; 9 
M. L. T. 487; 35 M. 75 at p. 84, 85. 


(15) 17 A. 106; 22 I. A. 4t. 


906 
SUBBIAH NAICKEBR YV. RAMANATHAN CHETTIAR, 


Mungul Pershad Dichit v. Grija Kant Lahiri 


(16) by all the Indian Courts. 

There is, again, no hardship in treating an 
order passed ew parte in execution proceedings 
as binding on the judgment-debtor provided 
that notice had been issued to him and had 
been declared duly effected by the Court. 
For, if he was really ignorant of the notice, 
he ia entitled under section 108, Civil Proce- 
dure Code, (Order IX, rule 13, of the new 
Code) to have the ez parte order seb aside 
by putting in his application within one month 


of his kaowledge of the order under Article. 


164 of the Limitation Act. It is contended 
by the appellant’s learned Vakil, Mr. L. A. 
Govindaraghava Aiyar, that Order IX, role 
13, Civil Procedure Code, does not apply 
to ex parte orders passed in execution but 
only to ex parte decrees in snits. We think 
that that argument cannot be accepted. 
Orders in execution which come under 
section 47, Civil Procedure Code, are decrees 
as defined in section 2 of the Code and hence 
ex parte orders passed in execution are ex' parte 
decrees and Order IX, rule 13, provides 
generally for the setting aside of ex parte dec- 
rees and not only for the setting aside of those 
classes of ex paríe decrees which are not also 
orders passed under section 47 in execution 
proceedings. We are fortified in this view 
by the decision of Krishna Ohandra Pal v, 
Protab Ohandra Pal (17). 

As regards the obiter dicium of Mookerjee, J. 
in Srtpatt Charan Chowdhury v. Shamaldhone 
Dutt (R. Belchambers) (18) that the whole of 
the rules in Order JA do not apply to execu- 
tion proceedings, we need only say that the 
learned Judge was not directing his attention 
to every one of the l4 rules in Order IN 
when he pronounced that dictum, bat was 
generally considering the question whether 
the bar of fresh proceedings in suits, enacted 
in rules 9, 12 and so on will apply to execu- 
tion proceedings, There is no allusion in 
the learned Judge’s decision to the case in 
Kirshna Ohandra Pal v. Protap Ohandra Pal 
(17), which directly held that section 103, 
(Order 1X, rule 13), applied to execution pro- 
ceedings. The argument of the appellant’s 
learned Vakil based on the fact that in 
Article 164 of the Limitation Act, the general 
expression summons” is used instead of 


(16) 8 C. 51; 11 C. L, R. 113; 81, A. 123, 


(17) 3 C. L. J. 216. 
(18) 8 Ind, Cas, 22; 15 C. L, J. 123 at p. 128. 
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" summons or notice” does not convince 
us that Article 164 was intended to agply 
only to decrees strictly so called and not to 
orders in execution which come under the 
definition cf decree in the Civil Procedure 
Code. Beside the remedy under section 108, 
the defendant could also have sought the 
remedy hy way of appeal against the ex nirte 
order. We are, therefore, reasonably clear 
that the ex parte order of August 1909, 
allowing execution in favour of the tespond- 
ent cannot be questioned in the further 
stages of the execution proceedings by the 
appellant, 

The learned District Jadge was, therefore, 
right in refusing to go into the NGAEN, 
whether the respondent was barred by 
limitation nr any other causa from prosecut- 
ing the Execution Petition No. 389 of 1909. 


It is next contended that the unstamped 
objection statement, dated 27th July 1911, 
putia by the 2ad defendant might be treated 
as an application (under Order IX, rule 13) 
to seb aside the ex parie order passed in 
in the respondent’s favour 
aud that an opportunity should be given 
tothe appellant to prove (as such applicant) 
that he was nob daly served with notice of 
the execution petition before that order of 
August 19023 was passed and that he had 
no knowledge of the passing of that order 
till within one month of his filing this 
statement in July 1911. No doub‘, in the 
ease of Mochat Manilal v. Meseruddin 
Mollah (1) au objection by the judgment- 
debtor that no notice had been really served 
upon him and that he had no knowledge of 
an order passed against him (allowing execu- 
tion of the decree) was treated as of the samo 
effeat as an application to set aside the ex parte 
order allowing execution and on its being 
nob denied by the decree holder that the 
judgment-debtor had not been daly served 
and did not have knowledge of the p vious 
order allowing execation till eight days 
before the judgment-debtor preferred his 
objections, that order was treated as not 
binding upon him. Bat we think, in the 
present case, the objection statement of July 
1911, cannot be treated as an objection to 
set aside the ex parte order of August 1909, 
(a) as iè isnot stamped as an sppitoation, 
(b) as there is no prayer iu that statement 
to set aside the order of Augast 1903 and ` 
(c) as it does not appear from it when the 2nd 
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defendant had notice of the order of 2nd 
December 1909, that is, whether he had 
notice only within one month of the filing 
of this memorandum of ‘objections and 
whether, if the objection statement be treated 
asap application to set aside the order of 
August 1909, such an application is not 
barred by limitation. If 2nd defendant had 
knowledge (as seems probable from the 


other proceedings in the case) of the order: 


of August 1909, more than a month before 
the filing of the statement of objections 
in July 1911, he was barred from applying 
to set aside the ew parte order of 1909. 

In the result we dismiss the appeal with 
eosts, 


Appeal dismissed. 


MADRAS HIGH COURT. 
Seconp Civic APPEAL No. 2551 or 1912. 
January 19, 1914. 
Present:—Mr, Justice Sadasiva Aiyar and 

‘ . Mr. Justice Spencer. 
CHAKKANGAL GOVINDA MENON— 
Derenpant No. 1—ApPELLANT 
versus 
CHAKKANGAL CHATHU MENON AND 
OTHERS— DEFENDANTA Nos, 2, 3 AND 


PtaAINTIFFS— RESPONDENTS. - 

Transfer of Property Act (IV of 1882), ss. 60, 91— 
Redemption after date fined in mortgage-deed — Mortgage 
impugned as invalid, valid until rescinded. 

When mortgage money has become payable under 
the terms of the mortgage-deed, a redemption suit 
cannot be resisted on the ground that money is pay- 
able only within certain dates. 

A mortgage impugned as invalid is valid until re- 
scinded,@:nd a mortgagee claiming under such a, 
document is entitled to redeem under section 91 (b) 
of the Transfer of Property Aot. 


Second appeal against the decree of the 
Court of the Temporary Subordinate Judge 
of Palghat, in Appeal Suit No. 97 of 1912, 
preferred against that of -the District 
Munsif of Alatur, in Original Suit No. 146 
of 1911. 

Mr. V. Ryru Nambiar, for the Appellant. 

Mr. 0. V. Anantha Krishna Aiyar, for the 
Respondents, 


JUDGMENT.—The first contention in 
this second appeal (filed by the Ist mort- 
gagee inasuit to redeem) is that the suit 
is premature, because it was brought after 
the 13th March 1911 (thatis, on the 91st 
Apri] 1911) and before August 1911. This 
contention is based ona term of the mort- 
gage document dated 1897. That term is 
that the mortgagors can redeem by payment 
in any year before the 30th Kumbam of 
that year. The Malayalam year begins and 
ends is August of the Calendar year and the 
mortgagee’s contention is that the mortgagors 
should pay fhe mortgage-money after 
August and before the 13th March in any 
year and not after the 13th March and 
before August. -They also contend that tho 
suit for redemption should be likewise 
brought before the 13th March and after 
August. We reject this contention so far 
asthe right to bring the suit to redeem ig 
concerned, because section 60 of the Trans. 
fer of Property Act clearly gives a right to 
the mortgagor to bring a suit to redeem 

at any time after the principal money has 
become payable." The date fixed in the 
document for payment is 12th March 1899 
and hence a suit can be brought for redemp- 
tion on any date after the 12 March 1899. 

The next contention is that the plaintiffs 
who claim to redeem as subsequent mort- 
gagees have obtained a document which is 
invalid as against the farwad of the mort- 
gagors and hence thatthe 2nd mortgagees 
ought not to be allowed to redeem. 

It may be that the morigagor's tuwad 
can avoid tbe subsequent mortgage given 
by its karnavam but we think that until it 
is avoided by the ¢arwad in a proper suit, the 
2nd mortgagee as one interested in the 
mortgaged properties is entitled to redeem 
under section 91 (b) of the Transfer of Pro- 
perty Act. Though the lst and 2nd mori. 
gagees in this case are branches of the 
mortgagor's tarwad, they are in the same 
position (so far as their right to raise con. 
tentions in respect of questions relatiug to 
the mortgage transactions are concerned) 
as if they were strangers who had obtained 
the said mortgages from the tarwad. 


The question how far the mortgagor's 
tarwad is bound by a second mortgage can- 
not be raised by the first mortgagee in a suit 
for redemption by the second mortgagee 
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unless the second mortgaze is wholly invalid 
and is not merely voidable either in whole or 
in part. 

The second appeal is, therefore, dismissed 
with costs. Time for redemption is extendel 
till the 13th March 1914. 

Áppeal dismissed. 





CALCUTTA HIGH COURT. 
Seconp Civi, APPEALS Nos. 3685, 3536 vo 
3838 or- 1910. 

January 26, 1914. 

Present: —Mr. Justice Fletcher and 
Mr. Justice N. R. Chatterjea, 
NAFAR CHANDRA GHOSH — DEFENDANT 
— APPELLANT 
DETSUS 


GADAVDHAR BHATTA-.—PraAINTIFF— 


RESPONDENT. 

Landlord and tenant—Patni tenwre— Sale under 
Regulation VIII of 1819— Possession taken by zomindar 
— Realisation of rent by him —Sale set aside subse- 
quently—Suit for rent by dar-patnidar against raiyats 
for period between sale and its setting aside —Whether 
relationship of landlord and tenant between dar-patnidar 
and raiyats ceases—Patni Regulation VIII of 1819, 
ss. 7, 11. 

A patni taiuq purported to have been sold in 
proceedings under the Patni Regulation of 1819. The 
zemindar took possession under section 7 of the, Regu- 
lation and realised rents from the defendant who 
was a tenant under the plaintiff the dar-patnidar. 
Subsequently the sale was set aside and the d«r-patni- 
dar sued the tenant for rent of fhe period betweon 
the sale and its setting aside: 

Held, (1) that as the sale was not valid, the dar- 
“patni was not cancelled by ib; 

(2) that consequently the relationship of landlord 
and tenant did not cease bebween the parties; and 

(3) that the plaintiff was entitled to recover the 
rent sued for. 

Watson and Co. v. Collector of Rajshahye, 13 M. I. 
A. 160; 12 W. R. (P. C.) 43; 3 B. L. R. (P. O.) 48; 20 
Eng. Rep. 511 and Krishna Promoda Dassy v. Dwarka 
Nath Sen, 20 Ind. Cas. 654; 17 C. W. N. 1092, relied 
upon. 

Appeals from the decrees of the Sub-Jadge 
of Hooghly, dated August 4th, 1910, affirming 
those of the Munsif of Howrah, dated January 


3lst, 1910. 

FACTS.—These four suits were brought for 
recovery of rent for the years 1312 to 1315. 
The plaintiff is a dar- patnidar of 8-annas share 
having separate collection. The main con- 
tention of the defendant is that the pn: 
under which the plaintiff has his dar. paíni, 
was brought to sale undar Regulation VIII of 
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1819 for arrears of rent and purchased by 
one Monmotho Mohun Bose, and of his 
failure to furnish sesurity, the zemznlar, 
Maharajah Sir Pradyot Kamar Tagore, Kt., 
took delivery of possession of the mahal as 
trustee of the auction purchaser and has baan 
realising rent from the tenants through a 
sızwal under section 7 of the Regulation 
from the year 1312, that the relationship of 
landlord and tenant ceased to exist bebween 
the parties, and so the plaintiff's right to 
colleet rent ceased from that time, and that 
as he was ont of possession of the mihal since 
then and as the defendants have paid the 
rents due from them for the years in saib to 
the Maharaja, the plaintiff cannot claim the 
same again from them. 


The learned Mansit held that as the sale 
was set aside the plaintiff’s dar-paind right 
did not cease, that the relationship of land- 
lord and tenant existed between the parties 
during the period in suit, and that the de- 
fendants could not escape from the liability 
by simply showing that they paid rent to a 
third person. He accordingly gavə a decree 
to the plaintiff. On appeal, the learned 
Sub-Judge affirmed the decree and remarked 
thus :— 

“Now the question resolves to this whether 
the mere fact of the sale of paínz under Regu- 
lation VIII of 1819 aunuls the dar. patni. 
The Pleader for the appellant cited section 11 
of the Regulation in support of his contention 
but the highest anthorities explained the 
words "stand annalled” otherwise. They 
observed that the scops and intention are to 
ba looked into. Unless and until the pnr- 
chaser takes some steps or expresses his wish 
to annul the dar-patni, it stands good. I 
hold, therefore, that the relationship of land- 
lord and tenant did not cease. The learned 
Vakil for the appellant urged thatif the 
zemindar wrougtally eallected rent from the 
tenant, the dar-patnidar has his remedy against 
the zemindir. Lam of a differant opinion. 
I think that the tenants shall proceed against 
the zeminiarto get back the money wrongfally 
received from them.” 

The defendants appealed to the High 
Court. 


Babu Aritanta Kumar Bose, for the Appel- 
lants, contended that the sale referred to in 
section 7 of Regulation VI(Iof 1819 is a 
de facio sale and that s» long as the sale is 
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not sgt aside by the Civil Court, the zemindar 
can give a good receipt to the tenants. 

[FugroRER, J.—The sale must be a valid 
gale. | i i 

I submit the dar-painzdar ought to sue the 
zemindur for mesne profits. Section 7 autho- 
rises the zemindar “to attach and bold posses- 
sion.” The case of Krishna Pramada Dasi v. 
Dwarka Nath Sen (1) shows that the dar- 
paint was cancelled as soon as the sale took 
place uuder &he Regulation; 

Babu Bipin Bihari Ghosh, (Junior), sub- 
mitted that the case of Krishna Pramada Dasi 
Duarka Nath Sen (1) refers to valid sales and 
not to invalid sales. 

JUDGMENT. 

FuetcHer, J.—These four second appeals 
all inyolve the same point and the question 
is this:—The plaintiff sued the defendant 
for recovery of rents and the answer to those 
` guits was that the plaintiff had lost his right 
to receive rents owing to certain proceedings 
' which took place under Regulation VIII of 
1819. The plaintiff was a dar patnidar and it 
i8 nob denied that the relationship of landlord 
and tenant did exist between him and the vari- 
ous defendants prior to the so-called sale of the 
paini talug. The patni talug purported to 
have been sold under proceedings under the 
Regulation. Subsequently, those proceedings 
were setaside and the present plaintiff sued the 
defendant as dar-painidar to recover rents that 
accraed due to him by virtae of bia dar-patni. 
l& seems to me that the decision of the Privy 
Council in the case of Watson and Oo. v. 
Oollector of Rajshahye (2) and ‘also the deci- 
sion of the learned Chief Justice and Mr. 
Justice Mookerjee in the case of Sreemutiy 
Kitshna2 Pramadi Dasi v. Dwirka Nath Sen 
(1) are conclusive on this matter. In Waston 
and Co. v. Ooilector of Ruishahye (2) in con- 
sidering the effect of section ll of the Regula- 
tion, ‘their Lordships said: "The llth sec. 
tion shows what the consequenea of one of 
these sales is. It gives to the purchaser, as. 
suming, of course, that the sale has been 
regularly conducted, what we may calla 
parliamentary title." This obviously means, 
assuming that the sale of the patni talug was 
valid, that under the provisions of seation 11 
of the Regulation, the operation of the sale 


(1) 20 Ind. Cas. 654; 17 C. W. N. 1092. 
| (183 M. L A. 160; 12 W. R. (P. C.) 43; 3 B. L. R. 
(P. C.) 48; 20 Eng. Rep. 511. 


INDIAN CASES. 


509 


was to cancel the subordinate tennres. If 
the sale is not valid, the effect of the llth 
section is not to cancel the subordinate 
tenures as pointed out by the authorities 
that I have eited. Ii seems to me that the 
learned Subordinate Judge came to a correct 
conclusion when he held that the relationship 
of landlord and tenant had not ceased bet- 
ween the parties. That being so, these ap- 
peals failand must be dismissed with costs, 
I say “with costs” because I am not quite 
sure, speaking for myself, that in these cases 
the real fight is by the poor tenants who may 
have had a hard case but it may be that they 
are being supported directly or indirectly by 
the zemzndar. 
N. OBaTTERBJEA, J.—I agree. 
Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Oivi Reviston No. 74 or 1918. 
January 2, 1914. 

Present: — Justice Sir George Knox, Kr. 
SHIAM BEHARI LAD AND OTEERS— 
PLAINTIFFS— APPLICANTS 

LGrSUS 
KALI—DEFENDANT— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 115— 
dumsif trying suit as Small Cause Court Judge although 
not invested with such powers—Irregularity, whether 
fatal—Jurisdiction. 

A suit in the nature of a smail cause was filed in the 
Court of a Munsif who was invested with Small Cause 
Court jurisdiction. After the institution of the suit, 
the Munsif was transferred but his successor who had 
no such jurisdiction tried the case as Small Cause 
Court Judge: E. 

Held, that the Munsif had exercised a jurisdiction 
with which he was not invested and that the irregu. 
larity was such as to materially prejudice the parties. 

Revision against the decree of the Munsif 
of Moradabad, dated 14th of March 1913. 

Mr. Rama Kant Malaviaya, for the Appli- 
cants. M 

Mr. A. Haidar, for the Respondent. 

JUDGMENT.—The suit ont of which thia 
revision arises was instituted on the l6th of 
January 1913.. Atthat time the City Munsif 
of Moradabad was invested with the juriadic- 
tion of a Judge of the Court of Small Causes 
under the Provincial Small Cause Courts 
Act of 1887. Two days after tho officer 
who held the office of the City Munsif of 
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Moradabad was transferred. His successor 
was nob invested with this special jurisdiction, 
and the result was that the special jurisdiction 
of the Court of Smail Causes, which on the 
16th January 1913 was attached to the Uourt 
of the City Munsif of Moradabad ceased. This 
case, under the provisions of section 35, 
clause (1), of Act IX of 1887, reverted to 
the Gourt which would ordinarily have 
jurisdiction to try suits of this nature, namely, 
the Court of the City Munsif of Morad- 
abad. No evidence had been recorded in the 
case and practically no proceedings had bsen 
taken in the case; indeed, except for the faat 
of the institution ofthe suit ina {jourt 
invested with special powers, it was a case 
coming entirely within the jurisdiction of the 
City Munsif of Moradabad. On a careful 
examination of the record I have no doubt 
left in my mind that the City Maunsif of 
Moradabad did, as a matter of fach, try this 
case as a Court of Small Causes would have 
done. Had evidence baen recorded it is 
possible that the provisions of Order XVIII, 
rule 15, would have saved his action. Thas 
point, however, does not arise in this coase, 
and i make no decision one way or another. 
The Munsif made no separate record of the 
evidence in the vernacular. The order 
which he passed was in the form ofa Small 
Cause Court decree, and his signature is 
appended to that order asa Judge of Small 
Cause Court, The result of this procedure 
is that the safeguard which the Code of Civil 
Procedure atbaches to the evidence taken by 
a Munsif with a view, of course, to the 
possibility of an appeal does not exist in the 
present case. The case was tried by a 
Munsif, and by the law a right of appeal is 
given from an order passed by such an officer. 
The irregularity committed prejudiced the 
applicant so far that he conceived himself 
deprived of the right of appeal, and still 
further prejudiced him in that the record 
does not contain all that is necessary ground 
on which a Court of Appeal can come to 
a decision, i hold, therefore, that the 
learned Munsif has exercised a jurisdiction 
with which he was not invested. The decree 
is set aside. The case is remanded to the 
Munsif with directions to re-admit the suit 
under its original number in the register of 
civil snits and proceed to determine it 
according tolaw. Inasmuch as the evidence 
had not been recorded according to law, that 


evidence unless the parties agree to abjde by 
ib as recorded will not be evidence in the 
trial under this remand. Costs will abide 


_ the event, 


Deeres set aside. 


CALCUTTA HIGH COURT. 
Secoxp Orvik Aepeat No. 592 or 1911. 
February 11, 19:4. 

Present; —Justiee Sir Herbert Carnduff, Kr., 
and Mr. Justice Riehardson. 
GOBINDA CHANDRA CHAKRAVARTI 
—PLAINTIFF— Å PPELLANT 


versus ` 
NANDA KUMAR DAS AND ANOTHER — 


DEFENDA NTS— RERPONDENTS. 

Specific performance ~Discretion—Contract may be 
valid, yct Court may refuse to order specifie performance 
—Syecific Relief Act (I of 1877), s. 22. 

There may be cases which cannot be brought with- 
in the four cornersofany ofthe provisions of the 
Indian Contract Act as to the invalidity or voidability 
of agreaments, but are nevertheless cases in which 
a Courtof Kquity may properly refuse to exercise its 
jurisdiction under the Specific Relief Act. Seotion 22 
of tho latter enactment as well as both principle and 
authority point to the same conclusion. 

There are many instances in which, though there 
ig nothing that actually amounts to fraud, there is 
nevertheless a want of equality and fairness in the 
contract which are essential in order that the Court 
may exerciseits extraordinary jurisdictionin specific 
performance. l 

In judging ofthe fairness of a contract the Court 
will look not merely at the terms of the coutract 
itself, but at all the surrounding circumstances. 

Itis enough, generally speaking, to induce the 
Court to refuse performance, that.thore are any cir- 
cuinstances about the making of the contract which 
render it not fair and honest to call for its execution. 


Appeal from the decree of the First 
Sub-Judge of Barisal, dated November 28th, 
1910, confirming that of the Fifth Muneif 
of Barisal, dated June 9th, 1902. 

Babus Mil Madhub Bose and Hirendra Nath 
Ganguly, for the Appellant. 

Babus Mohendra Nath Roy and Gunoda 
Charan Sen, for the Respondents. 


JUDGMENT. 


CaAsNpUFF, J.—This appeal arises out 
of a suit for the specific performance of a 
contract for the sale of land. The suit was 
dismissed by both the Courts below, and 
one of the plaintiffs appeals to this Court, 
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The land. originally belonged to tbe 
plaintiffs. It was sold in execution of a 
decree against them and purchased by one 
` Peary Lal Rai, Peary Lal Rai then con- 


veyed it to the defendants Nos. land 2, 


who are father and son. The plaintifi's 
ease was that these defendar.ts executed a 
kabala for the sale of the property to them 
for Rs. 250 but that the instrument was 
not registered or delivered and lad since 
disappeared. They sought, therefore, for a 
decree requiring the execution and registra- 
tion of a fresh kabala. 

The Court of first instance found that 
the contract alleged had been entered into, 
but keld that it was not a contract which 
should be enforced by a Court of Equity 
because it had been obtained by undue 
influence, the chief consideration for it was 
opposed to puhlie policy, the price fixed 
by if was grossly inadequate, and tho.plaint- 
ifs had been guilty of unfair practice and 
had taken advantage of the defendants. 
The lower Appellate Court has disposed of 
the case by assuming though not finding, 
the factum of the agreement and affirming 
the decision of the first Court that specific 
performance, ought not, in the circum- 
stances, to be decreed. 


It appears that a charge of some sort 
had, at the instance of the plaintiffs, been 
brought against the second defendant in 
respect of his conduct as record-keeper of 
the Court of the District Judge, and that 
a departmental inquiry into the matter by 
one of the Snbordinate Judges had been 
ordered. While this was in progress, the 
second defendant and his father were 
approached by the plaintiffs, who were 
anxious to recover the land and promised to 

hush up the inquiry" which they had 
been instrumental in initiating, if they 
would execute a conveyance in their favour, 

The learned Vakil for the appellant con- 
tends that these facts do not bring the case 
within the scope of the provisions of section 
16 of the Contract Act, which deal with 
"undue influence.” He further contends that 
it is impossible to say that the agreement 
to hush up the inquiry into the conduct of 
the second defendant was opposed to publié 
policy when there is nothing on the record 
to show that the charge or complaint 
against that defendant was, He argues that, 


although the jurisdiction of a Court to 
decree specific performance is discretionary, 
the diseretion, which is expressly given by 
section 22 of the Specific Relief Act of 
1877, must be exercised judicially, that is 
to say, that in this country, in connection 
with a matter of contract, the Courts should 
be guided by the ruleslaid down in the 
Indian Contract Act of 1872, and by those 
alone. There remains, then, only the ground 
of the grossly inadequate price fixed and 
that is not sufficient unless the inadequacy 
was so gross asto lead to. an inference of 
frand. 

It seems to me, however, that there may 
be cases which cannot be brought within 
the four corners of any of the provisions of 
the Indian Contract Act as to the invalidity 
or voidability of agreements, but are never- 
theless cases in which a Court of Equity 
may properly refuse to exercise its jurisdic- 
tion under the Specific Relief Act. Section 
22 of the latter enactment itself shows that 
this is so and both principle and authority 
appear to point ‘to the same conclusion. 
There are— See Fry on Specific Performance, 
5th Edition, page 195— “many instances in 
which, though there is nothing that actnally 
amounts to fraud, there is revertheless a 


- want of equality and fairness in the contract 


which are essential in order that the Court 
may exercise its extraordinary jurisdiction 
in specific performance.” “In judging of 
the fairness of a contract." (See ¿bid page 
200 "The Court wil look not merely at 
the terms of the contract itself, but at all 
the surrounding circumstances”; and "it ig 
enough; generally speaking, to induce the 
Court to refuse performance, that there are 
any circumstances abont the making of the 
contract which render it not fair and honest 
to call for its execution.” 


I think, therefore, that the proposition for 
which the learned Vakil contends, is not one 
that can be accepted; and, having regard to 
all ihe circumstances of the case before us, 
I think that the Courts below were right in 
holding that the contract was one of which 
specific performance ought not to be decreed. 
I would, consequently, dismies this appeal; but 
in view of the conduct of the defendants, who 
pleaded, first, that there had been no contract 
at all, and, secondly, that it had been induced 
by undue influence and so forth, and of the 
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circumstance that they did not venture into 
the witness-box. I would make no order as 
to costs. 
RicHaRDson, J.—I agree. 
Appeal dismissed. 





MADRAS HIGH COURT. 

Seconp Orvis APPEAL No. 1125 or 1912. 

December 23, 1913. 
Present; —Mr. Justice Sankaran Nair and 

Mr. Justice Tyabji. 

KRISHNAMMAL AND ANOTHER— 
DEFENDANTS—APPELLANTS 
versus 


MANANDIAR SUNDARARAJA AIYAR 
—PiaiNTIFF — RESPONDENT, 

Transfer of Property Act (IV of 1882), ss. 54, 55 
— Specific performance of contract, suit for—Decree 
thereon —Subsequent suit for possession —Civil Proce- 
dure Oode (Act V of 1908), Q. Ih, r. 2. : 

A. suit by a vendee for possession of immoveable 
property on the basis of a conveyance obtained in 
execution of a decree for specific performance of 
contract and algo against persons not parties to that 
decree is not barred under Order II, rule 2, of the 
Code of Civil Procedure. 

Narayana Kavirayan v. Kandasami Goundan, 22 M. 
24, distinguished. 

Per Tyabji, J.— The effect of section 55 (1) (f) of 
the Transfer of Property Act, when read with sec- 
tion 54 of the same Act and with the Registration 
Aot, is that, in the absence of an express agreement 
to transfer possession independently of the registered 
conveyance, the purchaser (or to be accurate, ihe 
person agreeing to purchase) has no right to posses- 
sion of the property until the conveyance is complet- 
ed. 

Rangayya Goundan v. Nanjappa Rao, 24 M. 491 
(P. 0.; 3 Bom. L. R. 799; 6 O. W. N. 17; 28 I. A. 221, 
Venkoba v. Subbanna, 11 M. 151, distinguished. 

Nathu v. Budhu, 18 B. 587; Kalidhun Chuttopadhya 
v. Shiba Nath Ohuttapadhya, 8 O. 483; 11 C. L. R. 57, 
referred to. 

Second appeal against the decree of the 
Court.of the Subordinate Judge of Negapa- 
tam, in Appeal Suit No. 800 of 1911, prefer- 
red against that of the District Munsif 
of Negapatam, in Original Suit No, 299 
of 1910. 

FACTS.— Plaintiff isthe purchaser of a house 
gite from defendants Nos. l and 2, and defend- 
ants Nos. 3 and 4 are tenants in occupation 
under defendants Nos.land2. The plaintiff 
entered into an agreement with the defendants 
Nos. 1 and 2 that the latter should convey 
to him a house for Rs. 150, and the material 
portions of the agreement were as follows: — 
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-it was held by both the 
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“The defendants should execate in plgint- 
iffa favour, the sale deed in respec’ of the 
said manai and register it before 26th July 
1896, that the mortgage right possessed hy 
Pulangudi Chellanperuma Pillai over the 
said manaz should be discharged and got 
executed, that his atiestation should be 
oblained on the sale-deed in plaintiff's favour 
that the tenants in the said manas should be 
removed and the manat vacatedand given pos- 
session and. that if said Chellapsruma 
Pillai’ * * * l 

On this agreement, the plaintiff institated 
a suit (Original Suit No. 447 of 1898) and 
obtained a decree for specific performance of 
contract and in accordance with the decree in 
the suit, he obtained a sale. deed through Court 
òn 13th December 1898, On the strength of 
that sale-deed he instituted the present suit for 
possession (Original Suit No. 299 of 1910, on 
97th July 1910). Defendants Nos. l and 2, 
the vendors, contested the suit on the 
ground that the suit was barred by limitation 
and by Order II, rale 2, of the Code of 
Civil Procedure. As to the bar of limitation, 
both the lower Courts held that the suit, 
having been insiibated within twelve years 
from the date of fhe sale deed, is not barred 
by limitation. As to bar by Order If, rule 2, 
lower Courts 
that as the agreement did not give the 
right to possession to the plaintiff such 
right does not arisa until the execation of 
conveyance and consequently the plaintiff 
was not in & position to add .a prayer for a 
possession ia the former suit and the present 
suit for possession is not, therefore, barred. 
The defendants appaaled against that decree. 

Mr. K. V. D. Narasimhum (with him Mr. T. 
V. Gopalasvamt Mudaliar), for the Appellants. 

Mr. T. R. Venkatarama Sastri, for the Re. 
apondent. 

JUDGMENT. 


SANKARAN Nair, J.—The question is whae- 
ther the suitis barred by Order II, rule 2, 
of the Civil Procedure Code. The plaintitf 
obtained a decree in his favour for the 
execution of a dead of sale in aczordancea 
with an agreement to sel! property to him. 
Having obtained the sale-deed in execution 
of the decree he now sues for possession on 
the strength of the sale-deed. The defend. 
ant’s contention is that having fatled to 
claim possession alan in the prazimai siit, 
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the present suit is barred and they rely on 
Narayota Kavirayan v. Kandasami Goundan 
(1). Itis true that it was open to the 
' plaintiff to sue nob only for the execution of 
a deed. of sale but also for possession in the 
previous suit. But was he bound to do so? 
At the time he brought that suit the right to 
possession was not vested in him. He would 
acquire thatright only on the execution of 
the deed of conveyance. Possession is not 
merely an incident or subsidiary to the sale- 
deed. In a suit for specific performance 
the parties to the contract alone nsed be 
parties, In a suit for possession all persons 
in possession are proper parties. 

I am, therefore, of opinion that the suit is 
nob barred. - ! 

We dismiss the second appeal with costs. 

TrAsJ1, J.—The plaintiff is the purchaser 
from defendants Nos. 1 and 2 of the land 
referred to in the plaint. He sues for 
possession of the land on the strength of a 
conveyance executed in his favour by his 
vendors, the lst and 2nd defendants. The 
claim is resisted on the ground ‘that the 
plaintiff had not ineladed a prayer for 
possession in a previous suit * which the 


plaintiff had instituted against his vendors 


aud in which he had merely claimed specific 
performance of the agreement to convey the 
‘land without claiming possession. It is 
argued for the defendants that in that suit 
the plaintiff ought to have claimed possession 
also and having failed to do so, he is de- 
barred under Order II, rule 2, from now 
claiming possession, The plaintiff’s reply 
to this contention is that the rule referred to 
can only apply if the cause of action in the 
earlier is the same as the cause of action 
in the later suit; and thatin the present 
case the cause of action arises on the execu- 
tion of the conveyance, whereas in the 
previous suit the cause of action arose on the 
agreement to execute the conveyance. 

In answer to this contention the defendants 
rely upon Narayana  Kavirayan v. Kanda- 
sami Goundan (1), where Shephard and 
Boddam, JJ., held that the right to possession 
arose coincidently with the right to obtain the 
conveyance. With great respect, Iam unable 


(1) 22 M. 24. 


* Civil Suit No. 447 of 1896 on the file of the Dis- 
trict Munsif’s Court of Negapatam. 
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to follow their train of reasoning. If two 
rights arise coincidently neither can b» the 
cause or the effect of the other. They mustboth 
result independently from some other cause; 
that other cause for the present purposes 
can ofily be either the agreement or the 
general law. If it had been meant that in 
accordance with the terms of the particular 
agreement, with which the learned Judges 
who decided Narayana Kavirayan v.' Kanda- 
sami  Goundan (l) were dealing, the 
purchaser was entitled on the one hand to 
claim execution of the conveyance, (č. e., 
transfer of the ownership of the property) 
and, on the other hand, to obtain possession, 
that the transfer-of ownership and of posses- 
sion were agreed to be made independently 
of each other, and-that the right to claim 
each happened (under the terms of the 
agreement) to arise at the same moment— 
then I could have understood that the two 
claims arose coincidently. [t does not appear 
that the Judges considered thatany such special 
agreement existed in Narayani Kavirayan v. 
Kandasami Goundan (1). They proceeded ona 
proposition of general law, that--(apparently 
by operation of section 55 of the Transfer of 


Property Act)—by every agreement. to sell 


"the right to possession arises eoineidently 
with the right to the execution of a convey- 
ance.” But farther they intended, it would 
appear, to hold (contrary to the opinion 
expressed by Sargeant, ©. J., in Nathu v. 
Rudhu (2), to which I shall refer later), 
that the causes of action on the agreement 
and the conveyance are the same. With 


_those propositions I am unable to agree. 


Tt seems b) me that the effect of section 55 


, (4) (f) of the Transfer of Property Act, 


when read with section 54 of the same Act, 
and with the Registration Act, is that in the 
absence of any express agreement to transfer 
possession independently of the registered 
conveyauce, the purchaser (or to be accurate, 
the person agresing to purchase) has no 
right to the possession of the property until 
the conveyance is completed. For section 55 
clause (1) (f) of the Transfer of Property 
Act binds the selier of the property on being 
So required, to give possession to the buyer; 
under section 54 there is no sale until there 
is a transfer of the ownership of the property, 


(2) 18 B. 537. 
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and there is no such transfer, until there is 
a registered instrument. It is true that some 
of the clauses in section 55 (1) do not warrant 
its being said that there is no "seller" within 
the terms of that section until there is a 
complete sale as defined in section 54. Thus 
clause (d) speaks of the "seller" being 
bound to execute a proper conveyance to the 
"buyer," so that a person who has agreed to 
sell, but who has not completed the sale by 
transfer of ownership is referred to by the 
term "seller" in clause (d). If the expres- 
sion 'seller" were interpreted in the same 
sense in clause (f) asin clause (d) then the 
person agreeing to purchase could immedi- 
ately after the agreement demand possession. 
This would be going beyond what was 
held in Narayana Kavirayan v. Kandasam? 
(Joundan (1) and ib is not suggested that that 
should be the interpretation of the clause, 
'There seems to me to be nothing unreasonable 
in interpreting the various clauses of section 55 
so that the earlier clauses are taken to refer 
to the period between the agreement for 
sale and its completion, and clauses (f) and 
(g) to the time after the sale has been com- 
pleted within the terms of section 54. It is 
" difficult to hold, on the other hand, that the 
Legislature intended to give the right to 
possession to a person who had agreed to 
have its ownership transferred to him merely 
by reason of such agreement before or 
irrespective of the transfer being made. 

It may indeed be, that the agreement to 
sell the property contains nob only a covenant 
to transfer the ownership of the property 
by a registered instrament, but also an 
independent and so to say incidental covenant 
to permit the vendee to take possession of the 
property—or lo exercise other rights, which 
for brevity, may, for the present, be referred 
to as obtaining poseession. Two cases were 
eited tous in which such independent cove- 
pants to give possession to the purchaser 
were alleged. | One of these cases Hangyya 
Goundan v. Namappa Rao (3) was relied 
upon by the appellant. There the purchaser 
in the first instance came into Court relying 
upon the agreement for sale and saed for 
possession under that agreement, for obtaining 
the relief claimed in his firstsuit he had to prove 
the facts leading up to and including the execu- 


tion of theagreement. When those facts were 
(3) 24 M. 491; 3 Bom. L. R. 299; 6 O. W. N. 17; 28 
I. A. 221 (P. C.). 
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proved he became entitled to claim a decree 
for specific performarce of the whole of the 
agreement inclading the vendor's covenant 
to execute the conveyance; and yet after 
having proved the execution of the agreement 
after proving all that had to be proved for 
obtaining execution of the conveyance—he 
stopped short of claiming the latter relief, 
and prayed merely for one portion of his 
rights arising from the facts proved, viz., 
possession. In these circumstances it was 
held that he coald not subsequently come into 
Court once more on the same cause of action 
(namely, proof of the execution of the 
agreement to convey) and ask for (the ex- 
ecution of the conveyance) a relief which he 
could have asked in the previous suit, and for 
ohtaining which he would have to prove over 
again the same set of facts that were proved 
in his earlier suit. 


In the present case the facts are quite 
different. The plaintiff does not now sue for 
any right under the agreement to convey. 
In the previous suit he prayed for specific 
performance of the agreement. Both the 
lower Courts have held that inthe agree- 
ment there was no covenant on which the 
plaintiff could have sued for possession. 
Assuming (as was argued before us) that 
the agreement gave the right of possession 
apart from the right to obtain a conveyance, 
still possession under the agreement could 
only be forthe period prior to the conveyance — 
after which the purchaser's title would be com- 
pletedand he would then be entitled to posses- 
Bion not under the agreement, but on the basis 
of his title. The plaintiff’s failure to ask 
for possession in the previous suit might, 
therefore, have been fatal to any claim he 
might have set up in the present case under 
the agreement: if for instaneeé the plaintiff had 
alleged that he was entitled to possession 
under the agreement at some time previous 
to the conveyance, and had claimed in the 
present snit damages for being kept out. of 
possession from that date, the answer might, 
no doubt, have been that the plamtiff's rights 
to auch damages until the date of the convey- 
ance were barred, Of. Venkoba v. Subbanna 
(4). The plaintiff makes no such claim. 
His claim is on a’ distinct cause of action 
which had not arisen at the time when the 
first suit was instituted. 


(4) 11 M. 151. 
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What I have just statal seanito me to 
hare Been the view expressed by Sir Charles 
Sargeant, ©. J., in the second case to which 
I alluded above, Nathu v. Buthu (2), though 
the very concise terms ia which that great 
Judge has expressed the views of the Court, 
has perhaps preventad his judgment from 
having been availed of to the same extent as 
an expression of his opinion would otherwise 
be. In that case the contract for sale seems 
to have provided that the purchasar may 
take possession prior to the convayanes. This, 
it is true, is nob explicitly stated in the judg- 
ment, oriu the raport. Batin the first suit 
instituted by the purchaser he alleged that 
possession had actually been delivered to him 
ab some time prior to Ist July 1989, (see 
page 539 of the report). At that time no 
conveyances had been executed. Sargeant, 
C. J., also refers iu his judgmezt to the 
claim of possession onthe oontract for sale 
(as distinguished from the sale-deed). I 
take’ it, therefore, that it was conesded in 
that case that the purchaser could have 
claimed possession under the agreement for 
sale even before the sale-deed was executed, 
The argument of Mr. Apte (who represented 
the vendor in the High Court) was that the 
right to possession could not be asserted in 
the second suit, inasmuch as possession could, 
by virtae of the agreement for sale, have 
been claimed. in the first suit. The pur- 
chaser’s reply to this argument was two fold. 
First, that possession could not have been 
claimed in the first suit because the purchaser 
had alleged that possession had already been 
given to bim, This argument was not 
accepted by the Court. They held that, as a 
matter of fact, the purchaser had not been 
put into possession prior to the first suib 
and that, therefore, he could have sued for 
possession, and -then his failure to do so in 
the first suit debarred him in the second suib 
from claiming such possession as he «could 
have sued forin the first. But the Court 
accepted the second argument for the pur- 
chaser: that though possession could have been 
claimed in the first suit on the agreement, 
still the purchaser was not debarred from 
praying for it in the second suit on the con- 
veyance or the deed of sale: fora new aud 
distinct cause of actior arose from the deed 
of sale itself: Sir Charles Sargeant expressed 


this view quite definitely both during ' 
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arguments and in his judgment, On the 
formar occasion he cited Kalidhun Ohutta- 


pidhyi v. Shibo Nath Ohulapadhya (5), 
where Garth, C. J., iu expressing the 
view of himself, aud - Pontifex, Morria 


and Mitter, JJ., said: “Ib would indeed seem 
almost a mockery to empower a Civil Court 
to declive & plaintiff entitled to relief, and 
then, when the defendaut refases him that 
relief and disregards the Court’s order, to 
tell the plaintiff that he is wholly without 
remedy, and that the Court has no power to 
assist him". Garth, C. J. said this in decid- 
ing that asthe law empdwers the Courts to 
pass a merely declaratory decree without con- 
sequential relief, where such a decree has 
been passed, and the defendant disobays that 
decree, so as to prevent the plaintiff from 
having the consequential relief flowing from 
the declaratory decree, in such a case, the 
plaintiff may obtain in a subsequent suit the 
eonsequential relief, the right to obtain which 
had been declared in the earlier suit. Thisis 
certainly going much further than is negas- 
sary for the present case. 

I an, therefore, clearly of opinion that the 
plaintiff's suit for possession on the basis of 
the conveyance to him was nst birred by his 
previous suit to obtain execation of the em- 
veyance, and that, therefore, the appeal should 
be dismissed. 


It is argued on behalf of the appellant, 
however, that the plaintiff should not have 
the costs of thes» proceedings on the ground 
that this suit was unnecessary, because the 
purchaser could have obtained in the previous 
suit the relief which he seeks in the pressnt 
suit. That the two prayers can be joined in 
the first sait was decided in Ranitt Singh v. 
Kalidasi Debi (6). LI concede that a pur- 
chaser ought to be permitied for conveniense 
t» claim both reliefs at oncə in order to pre. 
vant disregard of his rights by a vendor as 
bold as the present appellant. Yet in 
atrict form the right to sue for possession on 
his title does not arise until the conveyanca 
has already been executed, and unless thera- 
after the vendor refuses to give possession 
prior to execution of the conveyances, there 
being no right to obtain possession, the denial 
of a right that has not arisen cannot furnish 


(5) 8 C. 483 (F. B.). 
(6) 5 Ind. Cas. 205; 37 C. 57; 14 O. W. N. 527. 
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a cause of action. I allude to these purely 
technieal eonsiderations merely for the pur- 
pose of deciding the question of costs: it 
would have been entirely in keeping with the 
vendor’s conduct to have raised this technical 
objection if the purchaser had added a prayer 
for possession in his first suit. The vendor 
cannot be permitted, after he has opposed his 
purchaser’s just claim through three Courts, 
to turn round and say that these proceedings 
are uunecessary. He cannot now contend 
what he might have contended tf he had been 
ready and willing to give possession without 
any legal proceedings. Iam, therefore, of 
opinion that the defendants should be made to 
pay the costs throughout. 
Appeal dismissed. 





CALCUTTA HIGH COURT. 
SgooND Civi, Appreast No. 2669 or 1911. 
February 17, 1914. 

Present: —Mr. Justice Coxe and Mr. Justice 
D. Chatterjee. 

Haji HEYAT BAKHSH—Derenpant No. 1 
—APPELLANT 
versus 

Musammat LACHMINIA AND OTEERS— . 
PLAINTIFES AND CHAIRMAN MUNICIPAL 
BOARD, CHAPRA, AND oTHERS— 


THE REMAINING DEFENDANTS— RESPONDENTS. 

Public road — Obstruction, suit for removal of— 
Special damage, proof of—lleadings— Admissions by 
one defendant whether binding on other defendanis— 
Appeal, by defendant against whom suit dismissed, 
whether Lies. 

No suit will lie for the removal of an obstruction 
to a public road except upon proof of special 
damage to the plaintiff. : 

Ohuni Lal v. Ram Kishen Sahu, 15 ©. 460; Raj 
Koomar Singh v. Sahebzada, 3 C. 20 (F. B.); Raj Narain 
Mitter v. Ekadasi Bag, 27 C. 793 and Mahomed 
Alam v. Dilbar Khan, 5 0. W. N. 285, referred to. 

An admission in the pleading of one defendant is in 
no way admissible against or binding on a co-defend. 
ant. 

The appeal of a defendant against whom a suit 
had been dismissed with costs should not be enter- 
tained. 


Appeal from the decree ‘of the Sub-Judge 
of Saran, dated July 19th, 1911, reversing 


that of the Munsif of Chapra, dated March | 


llth, 1911. m 
FACTS.—Philanthropie motives prompted 
the plaintiffa to put inthis plaint for the 
benefit of the public, praying for a declara- 
tion that the repairs and maintenance of a 


road and a bridge belonging to the public 
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are legal and justly obligatory , and 
necessary upon the defendant No. 2, the 
Chapra Municipality, that a chabutra at 
the mouth. of the bridge raised by the 
defendant No. l and the servants of defendant 
No. 2 obstruct the way andis by all means 
illegal, and that the defendants have no right 
to do such illegal acts which have rendered 
the bridge unfit for use and foran order 
upon the defendantsNos. 1 to 3 (the defend. 
ant No. 8 being the Saran District Board) 
to have the way cleared up and the bridge 
fitted for use by demolishing the chabutra. 
The defendant No. 1 contended that he did 
not make any encroachments. Although 
the defendants Nos. 2 and 3 filed written 
statements they did not contest the suit at 
the trial. The defendant No. 4, Babu 
Bansidhar Gupta, is a local Pleader and 
he is one of the public who have been affected 
by the obstruction. He contends that he 
has been unnecessarily made a defendant in 
this sait and says he has no objection to 
the status quo being maintained with respect 
to the way and the bridge. The first Court 
dismissed the suib on the ground that the 
disputed way was not a public way. As 
regards defendant No, 4,the first Court 
said: “ He ought to have been a plaintiff 
but on account of certain allegations made 
against him in the plaint he does not 
choose to be arrayed in the category of 
plaintiffs.” 

Against the decree of the first’ Court, 
cue appeal was preferred by the plaintiffs 
and another by thedefendant No. 4. The 
lower Appellate Court reversed the decree 
of the first Court, decreed the plaintiff's 
uib with costs payable by defendant 
No. 1. Both ‘the appeals were allowed. 
The defendant No. 1 .appealed to the High 
Court. 

Babu Umakale  Mwukherj and Moulvi 
Mahammad Mustafa Khan, forthe Appellant. 

. Dr. Dwarka Nath Mitter, Babus Batkuntha 
Nath Mitter, Nalini Nath Sen and Harihar 
Prosad Singh, for the Respondents. 


JUDGMENT. 

D. CHATTERJEE, J—This appeal arises 
out of a suit brought by eleven persons own- 
ing houses and property in Mohalla Shahabaz- 
chak of the town of Chapra for a declaration 
that a certain way was a public (literally 
common) way for the egress and ingress of the 
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people of the Mohalla, for the removalof 
certaih obstructions placed by defendant No. 1 
in collusion and concert : with the other 
defendants and for an order upon them to 
repair a so-called bridge at one end of the 
way. Along with the plaint was filed an 
application under Order I, rule 8, of the 
Civil Procedure Code, and an order was duly 
made and notice served, 

The Court of first instance dismissed the 
suit holding that no public way had been 
made out and that in any case, no special 
damage had been shown as incurred by the 
plaintiffs. 

There were two appeals against this deci- 
sion, one by defendant No. 4 and another by 
the plaintiffs, and both the appeals were 
decreed by the Court below with costs. 

The defendant No. l appeals and on his 
behalf ib has been urged:— 

(1) That the case made in the plaint 
being one of obstruction to a publie way the 
suit could not be maintained without proof 
of special damage to the plaintiffs. 

(2) That the written statements of. the 
Vice-Ohairman of the Municipality and the 


Chairman of the District Board, defendants- 


Nos. 2 and 3, have been improperly used as 
admissions binding upon him. 

(8) That the: appeal of defendant No. 4 
should not have been.entertained. 

As regards the first ground reliance has 
been placed on the cases of Raj Koomar Singh 
v. Sahebzada Roy (1), Raz “Narain Mitter v. 
Ekadasi Bag (2), Mahomed Alam v. Dilbar 
Khan (3), which more or less support the con- 
tention that no suit wil -lie for the 
removal of an obstruction to a public 
road except on the proof of special damage 
to the plaintiff. Mr. Justice Wilson in 
delivering the judgment of the Full Bench in 
the case of Ohunc Lall v. Ram Krishen Sahu 
(4) divides rights of way into three distinct 
classes: — 

(1) Private rights of way originating in 
grant or prescription. 

(2) Rights belonging to certain classes of 
persons, certain portion of the public such as 
the freeman of a city, the tenants of a 
manor or the inhabitants of a, village, origi- 
nating ordinarily in custom, 

(1) 3 C. 20 (F. B.). 

(2) 27 C. 793. 


(8) 5 C. W. N. 285. 
(4) 18 O. 460. 
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(8) Public rights in the full sense of the 
term existing for the benefit of all the 
subjects of the Crown and originating ordina- 
riy in dedication. : 

The judgment of the learned Subordinat 
Judge is somewhat confused as to the class 
of road, he was dealing with. He finds a 
special damage different from the one 
alleged in the plaint and proceeds as if he 
was dealing with a public way, coming under 
the third class and then he says no proof of 
special damage is necessary, as if the way 
claimed was one coming under the second 
Glass as in the case of Monohor Mookerjce 
v. Hari Charan Sur (5). The question 
whether the way in dispute is one 
under the second class or one under the 
third is a question of fact that must be 
decided on evidence. As the parties do not 
seem to have directed their attention to this 
aspect of the case, the case must go back for 
a proper decision in accordance with law. 
The parties‘ may if they so desire adduce 
evidence on this aspect of the case ana the 
Subordinate Judge may have this evidence 
taken by the Court of first instance. If he 
finds the road to be one under the second 
class no special damage need be proved. If 
he finds it to be one under the third class he 
must find whether the special damage alleged 
in the plaint is proved or not and dismiss the 
the suitif he holds it not proved. 

As regards the second point I think the 
learned Wakil for the appellant is right. 
Defendants Nos. 2 and 8 filed their written 
statements only and did not take any further 
interest in the case. 


Their admissions in pleadings are in no 
way admissible or binding on the appellant 
who was a co-defendant with them. The 
learned Subordinate Judge has, however, main- 
ly relied on these admissions for coming to a 
decision on the main issue in the case. Any 
evidence, however, given or adduced by defend. 
ants Nos. 2 and 3 will be duly considered as 
evidence in the case. 


As regards the third point, [think the 
appeal of defendant No. 4 against ‘whom the 
suit had been dismissed with costs, should 
not have been entertained and we did not 
allow him to support the decree of the ‘lower 
Appellate Court. 


ex 


(5) 9 C. W. N. oxlviii, 
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The decrees of the lower Appellate 
Court are, therefore, set aside and the case 
sent back for a decision in view ofthe remarks 
herein above made. Costs to abide the 
result. 

If defendant No. 4 applies to be made 
a plaintiff the Court below will be atlliberty 
to allow his application. i 

Coxe, J.—]1 agree. 

Oase sent bach. 





OUDH JUDICIAL COMMISSIONER’ S 
COURT. 
SgcoxpD O1vit Appeat No. 121 or 1918. 
October 22, 1913. 

Present; —Mr. Kanhaiya Lal, A. J. C. 
Musammat MAMOLA—DEFENDANT— 
ÁPPELLANT 

versus —— 


KEDAR NATH—PrAIvTIFF—HRESPONDENT. 
" Civil Procedure Code (Act V of 1908), s. 11— 
Withdrawal of suit, with permission to file fresh 
suit-——Fresh suit instiluted—Plea of res judicata— 
Transfer of Property Act (IV of 1882), s. 95— Mort. 
gage, redemption of, by one of original mortgagor's 
repr esentatives— Charge’ on shares of other representa- 
tives of original mortgagor for proportionate empenses, 

Where a plaintiff obtains permission to withdraw 
his previous suit and to file a fresh one, the defend. 
anb cannot raise the plea of res judicata in the sub- 
sequent suit filed by the plaintiff. 

A person redeeming & prior mortgage as one of the 
representatives of the original mortgagor, is, under 
section 95 of the Transfer of Property Aot, entitled 
to a charge on the shares of the other repr esentatives 
of the mortgagor in the property for the proportion- 
ate expenses incurred in redeeming the mortgage 
and obtaining possession. That charge includes, in the 
case of a usufructuary mortgage, a right to retain 
possessiou over the other's shares till payment. 

In cases where a co-mortgagor redeems a  usufruc- 
tuary mortgage and obtains possession, it is un- 
desirable to place the other mortgagors in a worse 
position than they would have occupied, had tho 
mortgage not been redeemed, by allowing the former 
a decree for sale. 

Appeal against an order of the District 
Judge, Lueknow, dated llth January 1912, 
upholding -that of the Subordinate Judge, 
Lucknow, dated 8th August 1911. 

Mr. E. Manual, for the Appellant, 

Pandit Gokaran Nath Misra, for the He- 
spondent. 


JUDGMENT.— Khuda Baksh, the fatker 
of the defendant-appellant was the owner of 
certain sir land, which he mortgaged in 
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favour of Mohammad Husain ou the IOth 
July 1886. He died leaving four sonf and 
a daughter. Three of'the sons subsejuently 
gold their 2/3rds share in the mortgaged pro- 
perty to Raghubar Dayal, the father of the 
plaintiff-respondent, and to the defendant- 
appellant in equal shares. The share of the 
fourth son was purchased by the defendant- 
appellant alone. The defendant-appellant 
had besides inherited a1/9th share in the 
mortgaged property. She thus became the 
owner of a 2/8rds share in the whole pro- 
perty by inheritance -and purchase. The 


'. allegation of the plaintiff-respondent was 


that the defendant-appellant mortgaged her 


"entire share with Raghubar Dayal, the father 


of the plaintiff, in lieu of Rs. 500 on the 5th 
June 1890, leaving the consideration money 
with the latter for the redemption of the 
prior mortgage held by Mohammad Husain 
and that the latter paid the mortgage money 
due to Mohammad Husain on the 7th April 
1892 and obtained possession over the morb- 
gaged property. A portion of the defend. 


‘ant’s share was subsequently sold in execu- 


tion of another prior mortgage-decree held by 
Chhanga Mal and was purchased by the 
plaintifi’s father, Raghubar Dayal. 

The plaintiff in the present suit claimed to 
recover the money due on his alleged mort- 
gage of the 5th June 1890, or a proportionate 
share of the redemption money paid by him 
to Mohammad Husain, for which the defend. 
ant was liable, or in the alternative a 
declaration that the plaintiff was entitled to 
retain possession of the defendant's share 
of the mortgaged property till she paid her 
share of the mortgage money. The defend- 
ant denied having executed the alleged 
mortgage of the 5th June 1890, and the 
redemption of the prior indrinave held by 
Mohammad Husain by the father of the 
plaintiff and pleaded that the claim was 
barred by limitation and by section 11 of 
the Code of Civil Procedure The Courts 
below found that the execution of the alleged 
mortgage of the Sth June 1990 was not 
established but the payment of Rs. 2,750 to 
Mohammad Husain on account of bis prior 
mortgage by the father of the plaintiff was 
proved. The claim. for contribution was 
accordingly decreed and it was held that 
the plaintiff's possession over the mortgaged 
property saved limitation. 
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The plaintiff had obtained permission to 
withdragy his previous suit to’ file a fresh 
one aud it is nob now open to the~ defendant 
to go behind that.order. Section Ll of the 
Code of Civil Procedure, therefore, does “not 
bar the claim. It is unnecassary to go into 
the question of limitation bacause the plaiat- 
iff 19 content with a declaratory decree 
maintaining his possession over tue defeud- 
ants shave of the mortgaged property till a 
proportionate share of the redemption money 
ig paid by her. The mortgage of the thb 
Jone 1890 not having bean established, the 
father of the plaintiff would bs deemed to 
have redeemed the prior mortgage in his 
capaciby as one of the representatives of the 
original mortgagor, and under section 95 of 
the Transfer of Property Act, he is entitled to 
a charge on the share of the other represen- 
tatives of the mortgagor in the property for 
the proportionate expenses properly incurred 
in redeeming that mortgage and obtaining 
possession. ~That charge includes ia the case 
of a usufructuary mortgage aright to retain 
possession over-the defendant's share of the 
mortgaged property, till payment. In cases 
where a co-mortgagor redeems a usafras- 
tuary morigage and obtains possessioo, it is 
undesirable to place the other mortgagors in 
& worse position: than they would have 


oceupied,: had the mortgaga nob bean’ 


redeemei, by allowing the former a decrea 
for sale. l 

The appeal is, therefore, allowed aud the 
decree of the Courts below modified in so 
far that the plaintiff respondent will ba 
allowed a declaratory deeras maintaining his 
possession over the defendant's share of the 
mortgaged property till a proportionate 
share of the mortgage money paid by . the 


father of. the plaintiff to Mohammad 


Husain on account of the prior mortgage 
dated the 10th July 1886 and all the 
expenses incurred in redeeming the same is 
paid to him by the defendant as provided by 
law. The plaintiff-respoudent will, under 
the circumstances, get his costs here: from 
ihe defendanteappellant. 
Appeal allowed. 


MADRAS HIGH COURT. . 
ORIGINAL SIDE Arrear No. 46 or 1912. 
January 30, 1914. 
Present; —Sir Oharles Arnold White, Kr., 
Chief Justice, and Mr. Justice Oldfield. 
RAO SAHEB T. NUMBERUMAL 
CHETTIAR-—DREFESXDANT— APPELLANT ` 
versus 


KRISHNAJEE-—PLAINTIFE— RESPONDENT. 

Letters Patent (Madras), s. 15—Civil Procedure 
Code (Act V of 1908), s. 35—Costs— Order incidental 
to judgment — Appeal—Limitation Act (IX of 1908), ss. 
9, 12— Copy of decree not available — Deduction of time 
—Limitation—Time spent in review, whether can be 
deducted, 

There is no appeal against an order relating 
merely to costs, but. when such costs are incidental 
to judgment, an appeal lies 

Saravana Mudaliar v. Raja Gopala Chetty, 17 M. 
Ta. J. 569, distinguished. 

Ordinarily, an Appellate Court will not interfere 
with a mere order as to costs, 

. Parshram v. Dorabji, 2 Bom, L. R. 251, followed. 

Bew v. Bew, (1899) 2 Ch. D 472; 68 L. J. Ch. 657; 
48 W. R. 124; 81 L. T. 284, followed. 


But where there is a patent erroneous order as 


-to costs, the Appellate Court should interfere. 


Where an appeal is presented out of time, the fact 
that the party appealing was not in a position to got 
a copy of the deeree, is a sufficient reason for excus- 
ing the delay in filing the appeal. 

The time occupied in obtaining a review of an 
erroneous order cannot be deducted from the time 
required to pressnt an appeal against the order 
sought to be reviewed. 

Govinda v. Bhandari, 14 M. 81, Ashanulla v. Ool- 
lector of Dacca 15 C. 242; Pundlick v. dchut, 18 B. 
84, followed. 

Appeal from the decree and judgment 
of the Honourable Mr. Justice Wallis, dated 
the 28th of Marsh 1912, ia the Ordinary 
Original Civil Jurisdiction of this Court, and 
Suit No. 70 of 1910. i 

Mr. M. D. Devadoss, instracted by Mr. 
M. K. Ramasami Aiyar, for the Appellant. 

Mr. Nugent Grant, instructed by Messrs, 
Grant and Gréatorez, for the Respondent, 

JUDGMENT, 

Waits, C. J.—In this case two preliminary 
objections were taken by Mr. Grant on be. 
half of the respondent to the hearing of the 
appeal. The appeal is from a judgment of 
Wallis, J., sitting on the original side. The 


. right of appeal is created by clause 15 of the 


Letters Patent. Mr, Grant’s first objection was 
that no appeal lay since this was an appeal 
from an order as to costs only. The learned 
Judge gave the plaintiff a decree for a certain 
sum and directed that the costs munt follow the 
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event. Thisis no doubt, an appeal from an 
order as to costs only in the sense that the 
defendant only appeals from the judgment 
in so far as it directs that the plaintif should 
have the general costs of the suit. It is not 
an appeal from a judgment or order which 
deals only with the question of costs, It is 
an appeal only as regards costs but itis not 
an appeal from an order as to costs only. 
For that reason it seems to me this case 18 
distinguishable from the Full Bench decision 
of Manali Saravana Mudaliar v. Rajagopala 
Ohetiy (1). There Sir V. Bhasbyam Aiyangar 
in his judgment says: "The order . d 
. . the subject-matter of the appeal is ex- 
pressly restricted to costs.” The .order 
itself is set out in the judgment of 
Moore, J., and we have also looked into the 
records and the order was: "This Court 
cannot think fit to make any order on this 
application except as to coats.” In the 
Fall Bench case, assuming there was any 
adjudication, except as to costs, the adjudi- 
cation to which the order for costs was inci- 
dental was not a ' judgment" within the 
meaning of clause 15 of the Letters Patent, 
whereas in the case now before us it cannot 
be suggested that the adjudication to which 
the order for costs is incidental is not a 
judgment within clause 15. It seems to me 
the case before us is distinguishable from the 
Fall Bench ease on this ground. No doubt, 
the general rale is well settled in England. 
Ib is laid down in the case of Metropolitan 
Asylum District v. Hil (2), where Lord 
Blackburn refers to the rule, that "appeals 
shall not be brought merely for costs, or in 
relation to costs.” Lord Watson says: “I 
quite concede the propriety cf the rule that 
the Court of last resort ought not to entertain 
an appeal which involves nothing except 
the payment-of costs.” But in England the 
question is regulated by section 49 of the 
Judicature Act, 1873. That section says in 
so many words: "No order made by the 
High Court or any Judge thereof, by the con- 
seut of parties, or as to costs only, which by 
law are left to the discretion of the Court, 
shall be subject to any appeal except by 
leave of the Court or Judge making such 
order.’ ‘We have no corresponding statutory 
restriction on the right of appeal. in section 


| (1) 17 M. L. J. 569 (F. BJ. 
(2) (1880) L. R. 5 A. O, 682; 49 L. J. Q. B. 745; 43 
L. T. 235; 28 W, R. 663. 
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35 of the Code of Civil Procedure no res- 
triction is to be found. Section 35, is not 
one of the sections of the Code the applica- 
tion of which to the High Court is excluded 
by section 190. If we turn to section 96 we 
find an express provision that no appeals lie 
from the decrees passed with the consent of 
the parties. That section is to the same 
effect as the provision with regard to consent 
in section 49 of the Judicature Act, 1873. 
There is no provision corresponding to the 
provision in the Judicature Act, a8 regards 
Section 
96 is not one of the sections which are made 
inapplicable to the High Court, Of course, 
the question as to whether, if at all, a Court 
of Appeal should interfere with orders as to 
costs, which are discretionary, is an entirely 
different question. As regards the preliminary 
objection that in law no appeal lies from an 
order as to costs made in the circumstances 
in which the order was made 
in this case, that is to say, as incidental to a 

judgment'—as regards that question, I 
think, our &nswer should bein the affirmative 
and that the preliminary objection should be 
overruled. 

The next preliminary objection was that 
the appeal was out of time. Oa the 23th 
March judgment was delivered.’ The decree 
which was finally drawn up béars date 28th 
March. This is in accordance with the 
usual practice, In accordance with the 
usual practice the draft decreas was furnished 
to the Solicitors on both sides. The draft 
dealt with the direction as to costs on 
the footing that the plaintiff was to ` 
have the general costs of the suit. The 
defendant's Solicitor objected and asked that 
the case might be posted on minutes of decree. 
On the 24th the case was posted but for 
some reason or other which is not clear, by 
this time the decree, in the form of the draft 
tu which the defendant’s Solicitor had 
objected, had been formally sealed and, to 
use the common expressions, issued.” This 
came to the knowledge of the defendant’s 
Solicitor and he thought it wise to put in 
a review petition which he did on April 
26th. Onthe lst of May this review peti- 
tion and also the draft decree which had 
been issued in the circumstances which I 
have stated came before the learned Judge. 
He made an order which is endorsed on the 
back of the draft decree in these terms: 
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"The decree has been issued by mistake as 
.Whep it .was posted to be spoken to last 
weeg, | expressly directed it to be posted 
again before me.- It must be recalled and 
no decree passed until approved by me. 
- Report after vacation.” Atthe same time 
he made an order, that the review petition 
shoald be re-posted after the vacation. The 
review petition came before the learned 
Judge on the 26th or 27th of July and the 
order made by the Judge was ‘agreed to 
be taken asif decree had been drawn up. 
I have entertained some donbts as to the 
correctness of the order as to costs, but I 
do not feel at liberty to interfere under 
Order XLVII as I doubt if there is sufficient 
cause within the meaning of the section.” 
It has not been contended by Mr. Devadoss 
on behalf of the appellant that the time 
occupied in connection with the presentation 
. of the review petition can be dedacted from 
the prescribed period of limitation within 
which he had to present his appeal. The 
authorities as to this are against him. I 
need refer only to Govinda v. Bhandari (3), 
Ashanulla v. Collector of Dacca (4) and Pundlik 
v. chut (5). It is, however, contended 
that there was -sufficient cause for not pre- 
ferring the appeal within the prescribed 
period by: reason of the events which 
happened. The order of the learned Judge 
on the Ist of May endorsed on the draft 
decree, as it seems to me, practically tied 
the hands of the appellant. He was entitled 
to’ deduct from his period of limitation the 
time required for obtaining a copy of the 
decree. The learned Judge made an order 
that the decree should be recalled. I 
express no opinion as to whether the learned 
Judge had jarisdiction to make this order. 
In view of the order of the learned Jadge 
that the decree was to be recalled it seems 
to me the appellant could not reasonably 
be required to present his appeal until some 
further order. was made. I doubt whether 
in those circumstances he was entitled to 
present his appeal at all. The appeal was 
in fact presented a day ortwo atter the 
review petition was dismissed.. The con- 
clusion I have come to is that there was 
reasonable cause for non-presentation of the 


` (83) 14 M. 81. 
(4). 18 C. 242. 
(6) 18 B. 84, 
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appeal within the prescribed period of 
limitation. 

Now, we come to the most dificult question 
in the case and that is, can we interfere 
with the order of the learned Judge as to 
costs, and if we can, ought we to interfereP 
As I have said, the learned Judge gave the 
plaintiff a judgment for a certain sum of 
money, His order as to costs was "f (think 
under the circumstances the cost must 
follow the event". The words “must follow 
the event" have been construed in different 
ways. They have been construed as meaning 
that the event means the result and if the 
plaintiff sucaeeds he is to get the costs. 
They have been construed especially in 
cases of counter-claims as distributive. I do 
not propose to discuss the various English 
authorities which have been cited. They 
are in connection with Order LXV, rule 1, 
of the Rules of the Supreme Court, I only 
refer to Hoyes v. Tate (6), where it was 
held that inan action tried with a Jury 
where there are separate issues, and the 
plaintiff obtains a verdict and judgment, 
but the defendant. is successful as to one 
of the issues, if the Judge makes no order 
with regard to that issue interfering with 
the incidence of costs under Order LXV, 
rule 1, the defendant is entitled to have the 
judgment drawn up so as to give him the 
costs of the issue on which he succeeds. 

The question has been discussed in India, 
The only Indianauthority to which Í need refer 
is the judgment of Sir Lawrenca Jenkins in 
Parshram Bhawoo v. Dorabji Peston (7), an 
appeal from the original side. There the 
learned Judge says: “Aa Appellate Court 
will not interfere with an exercise of discre- 
tion of a lower Court unless if has proceeded 
on a manifestly wrong ground, such as the 
application of an erroneous principle, or 
misapprehension of the facts. So long as 
the discretion was in fact exercised, an Appel. 
late Court will not interfere simply because 
it would itself have exercised the discretion 
differently”. The learned Judge cites Bew 
y. Bec (8),in which it is laid down that 
"If the costs are in the discretion of the 


(6) (1907) 1 K. B. 658; 76 L. J. K. B. 403; 96 L. T. 
419; 58 T. L. R. 291; 51 S. J. 245. 

(7) 2 Bom. L. R. 254. 

(8) (1899) 2 Ch. 467 at p. 472; 68 L. J. Ch. 657; 48 
W. R. 124; 81 L. T. 284. 


922 
RAO SAHEB T. NUMBERUMAL t. RRISHNAJEE, 


Judge the Court of Appeal will assume that 
the Judge exercised his discretion, unless it 
is satisfied that he has not exercised his 
discretion”. For the purposes of to-day I 
do not want to attempt to lay down any 
general proposition as to.what are the 
circumstances in which an Appellate Court 
should interfere, if it so desires, with an 
order as to costs where the order purports 
to be made in the exercise of the discretion 
vested in the Judge. I do not want to 
suggest that I am ‘not prepared to accept 
the proposition as laid down by Sir 
Lawrence Jenkins. But here we are 
dealing with a case in which the facts 
are of an unusual character. I think one 
is entitled to say, having regard to the 
history of the case, thatit is not clear how 
the learned Judge intended his order as to 
costs to be worked out when be used the words 
"the costs must follow the event’, When 
the draft decree came before him for settle- 
ment (it was an accident that the decree 
had already been ''issued") it seems clear 
from the term of his order either that he 
thought that the draft decree did not carry 
out his intention as to how the order should 
be worked out, or at any rate that it was 
a matter for doubt as to how his order 
should be worked out. Otherwise it is im- 
possible to understand why the learned 
Judge should have observed that the decree 
had been issued by mistake and that it 
should be recalled and tkat no decrees should 
be paased until approved by him, When the 
matter was before him on July %6th or 
27th for the purposes of the review applica- 
tion, there was an agreement that the 
decree should be taken as if it had been 
drawn up. That agreement was for the 
purposes of that application only and for 
the purposes of enabling the learned Judge 
to deal with the application to.review and 


Í think it may be said that the agreement - 


was without prejudice to any question as to 
whether the decree as drawn up and, accord- 
ing to the learned Judge, issued by mistake, 
really embodied the learned Judge's inten- 
tion. Ib is quite true that the learned Judge 
on the 26th or 27th of July had not an 
opportunity of saying “the decree which 
you have agreed should be treated as having 
, been drawn up does not represent my inten- 
tion" and that he did not say so. It seems 
to mo that is not conclusive when we cousider 
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that the learned Judge was then dealing with 
the question whether the case was. one, for 
review, He eame to the.conclusion thas it 
was not acase for review because, ag he puts 
it, he did not feel at liberty tə iaterfere 
under Order XLVII but he leaves on record 
the observations that he had doubts as to the 
correctness of the order as to costs. I take it to 
mean that he had doubts as to the correct- 
ness of the manner in which the decree 
purports to work out his direction as to 
costs, Having regard to the special facts of 
this case I think it is open to us to consider 
the order as to costs as interpreted in the 
decree and that, if we come to the conclusion 
that the order, as interpreted, is not the order 
which should have been made, Í think we are 
at liberty to interfere, 

The amount of the plaintiff's claim is 
Rs. 22,700 odd. In paragraph 6 of the 
plaint the plaintiff gives credit to the defend- 
11,800 odd which he 
&dmits is due to the defendant as the price 
of certain timber supplied to him by the 
defendant. In paragraph 18 of the written 
statement the defendant pleads that after 
deducting certain items there remains due 
from him to the plaintiff a sum of 
Rs. 870-11-10. Among thé items which the 
defendant says he is entitled to deduct is the 
balance of the price of timber supplied by 
the defendant. In his plaint the plaintiff 
puts this at Rs. 11,800 and odd. This 
amount as found by the Judge comes to 
Rs. 14,500 and odd. The defendant also 
sets up a counter claim for damages for 
alleged breach of contract. This the learned 
Judge dismissed. We have gone throagh 
the judgment of the learned Judge very 
carefully and we have also considered the - 
correspondenoea between the parties. As re. 
gards the various items of the plaintiff's 
claim, with one or two exceptions he failed to 
satisfy the learned Judge and the learned 
Judge held thatthe plaintiff had not made 
out his case. 

Then there is a claim by the defendant 
for tbe price of timber sold by the defendant 
to the plaintiff which is dealt with by 
the learned Judge in the last paragraph of 
his judgment. On this the learned Judge 
gave judgment for ‘the defendant for 
14,500 and odd. It works out thus: 
the total amount claimad is Rs 22,743: the 
amouut for which the dofendant admitted 
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his liability though he did not make any 
paymént into Court is Rs. 800 and odd and 
the amount for which the plaintiff finally 
gets a decree is Rs. 1,920.10.4. The learned 
Judge dismissed the defendant’s counter- 
claim with costs, The plaintiff will bave the 
costs of the sounter-claim. As regards the 
general costsof the suit the parties will pay 
their own. The respondent must pay the 
costs of this appeal. 
OLDFIELD, J.—1 concur. 
Appeal allowed, 


OUDH JUDICIAL COMMISSIONER'S 


COURT. 
First Civit Arpeat No. 167 or 1912. 
July 30, 1913. s 


Present:— Mr. Kanhaiya Lal, A. J. C. 
AJUDHYA PERSHAD—Ptuaintirr— , - 
APPELLANT 
versus 


MAHABIR PERSHAD AND otHeRs— 


 DEFENDANTS— RESPONDENTS. 

Minor—Next friend— Guardian ad litem— Compro- 
mise—-Consent of  Court—Negligence — Fraud — Decree 
based. on compromise, when can be set aside—Civil Pro- 

-cedure Code (Act V of 1908), O. XXXII, r. 7. 

A compromise decree cannot be set aside until fraud 
or collusion on the part of the next friend or gross 
negligence of the guardian ad litem is established. 

Madari v. Har Dial, 7 Ind. Cas. 638; 18 O. C. 168 and 
Amarpal Singh v. Chhabra; Kuar,11 Ind.* Cas. 106, 
referred to. ; 

A compromise entered into with the consent of the 
Court cannot be set aside unless the consent was 
obtained by fraud or concealment of material facts. 

Bibee Solomon v. Abdool Aziz, 6 C. 687, referred tc. 

Dorasami Pillai v. Thungasami Pillai, 27 M. 377; 
l4 M: L. J. 159, referred to. 

Rameshwar Pershad Singh v, Ram Bahadur Singh, 
84 C. 70; 11 C. W. N. 178; 5 0. L. J. 176, 17 M. L. J. 
99; 2 M. L. T. 166 (P, C.), referrod to. 


. perty to attachment and sale. 
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Appeal against an order of the Subordinate 
Judge of Barabanki, dated 21st September 
1912. 

Mr. Waeir Hasan, for the Appellant. 

Messrs. Basdeo Lal and Gokaran Nath Misra, 
for the Respondents. 


JUDGMENT.—The dispute in this case 
arises out of an attachment of certain pro- 
perty belonging to the plaintiff-appellant in 
execution of a decree obtaired by Mahabir 
Pershad against the plaintiff aud his brothers, 
Baldeo Singb, Brij Mohan Singh and Sander 
Lal Singh on the 29th October 1908. The 
decree was passed on the basis of a compro- 
mise. The plaintiff-appellant was then a 
minor and was represented by bis elder 
brother, Baldeo Singh, who entered into the 
compromise on behalf of himself and the 
minor with the consent of the Court. The 
plaintiff now repudiates the compromise and 
the decree passed thereon on the ground that 
he was not bound by the promissory-notes 
executed by Baldeo Singh which was the: 
subject-matter of the compromise, and that 
the compromise was collusive and prejudicial 
to his interests. He sues for a declaration 
that he is not bound by the decree passed on 
the basis of the said compromise and that 
Mahabir Pershad is not entitled to bring 
the plaintiff’s ith share in the disputed pro- 
The defence 
so far as it is material for the purposes of 


.this appeal is that the promissory-note, 


which formed the basia of the compromise, 
was executed by Baldeo Singh as a manager 
of the joint Hindu family, of which the 
plaintiff was a member, for the purpose of 
paying off certain debts due by Durga Singh, 
the father of the plaintiff aud of defendants 
Nos. 2, 3 and 4, that there was no collusion 
between thethen plaintiff and the guardian 
ad litem of the present plaintiff-appellant 
and that the decree was binding on the 
plaintiff. The learned Subordinate Judge 
found that, though Baldeo Singh was the 
manager of the joint Hindu family of which 
the plaintiff was a member, there was no 
satisfactory evidence to show that the pro- 
missory-note then in suit was executed by 
him in lieu of earlier debts due by Durga 
Singh, but,-as the compromise was effected 
with the consent of the Court and there was 
nothing to prove any collusion or active con- 
cealmeut by the then plaintiff of any material 
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facts which would have led the Court to 
come toa contrary conclusion, the decree 
passed on the basis of the compromise was 
binding on the plaintiff. 

I do not think that the finding of the 
Court below that the promissory-note, 
which was the subject-matter of the claim in 
which the compromise was filed, was not 
executed by Baldeo Singh in lieu of debts 
due by Durga Singh, the father of the 
plaintiff and defendants Nos. 2, 3 and 4, 
can be supported. Durga Singh carried 
on extensive contracting business in con- 
nection with the construction of buildings 
under the Public Works Department. He 
required money from time to time for the 
purpose of the said buildings and it is in 
evidence that he executed four promissory- 
notes of the aggregate value of Rs. 3,700 
payable with interest at Rs. 2 per cent. 
per mensem, two in favourof Ram Ratan 
Lal and Mahabir Pershad and the rest in 
favour of Mababir Pershad, between the 
27th February 1904 and the lOth April 1904. 
Those promissory notes were re- payable some- 
time in April or May 1907. Meanwhile 
Durga Singh died on the 25th June 1905. 
The promissory-note in question was exe- 
cated by Baldeo Singh in order to pay up 
the money due on the earlier notes. Baldeo 
Singh was also carrying on contract business 


on behalf of tbe family after the death of his — 


father, and, even assuming that those pro- 
missory-notes were not credited in the pro- 
missory-note in suit, there is no doubt that 
ihe liability was incurred for the purpose of 
carrying on a joint family business and that 


the plaintiff-appellant was as much liable: 


for the payment of the money due ou that 
promissory-note as the other members of the 
family. It is admitted by the plaintiff-ap- 
pellant that on the date of the execution of 
the promissory-note m suit the family was 
joint and the plaintiffs own witness, 
Raghubar Dayal, (P. W. No. 6), states that 
Baldeo Singh, as the eldest member of the 
family, used to do the work of visiting people, 
sending letters and doing other things of 
that kind, while Brij Mohan lal, another 
brother, was looking after the thekadarz busi- 
ness and Sunder Lal was looking after the 
cultivation and the business in grain. The 
general superintendence was obviously vested 
in Baldeo Singh, in whose name contracts 
were taken after the death of Durga Singh, 


INDIAN CASES. 


[1914 


and if the plaintiff as a member of the joint 
family was getting the benefit of the erofita 
derived from thoge contracts, he cannot 
escape payment for any liabilities that may 
have been incurred in connection therewith. 
The plaintiff was represented in the suit filed 
by Mahabir Pershad on foot of that pro- 
missory-note by Baldeo Singh, whose interest 
was not necessarily adverse. Brij Mohan 
Singh and Sunder Lal Singh, the other 
brothers of the plaintiff, joined in accepting 
the ompromise and, considering that the com- 
promise secured to the members of the family 
a reduction in the future interest from Rs. 2 
to Re. 0-12-0 per cent. per mensem and the 
payment of the decretal money by half yearly 
instalments of Rs. 1,000, ib cannot ba said 
that the compromise was not beneficial to the 
minor. ‘There is no proof of any collusion or 
fraud, and as held by this Court in Madari v. 
Har Dayal (1).and  Amarpal Singh v. 
Ohhabraj Kuar (2) the decres passed ou the 
basis of the compromise cannot be set aside 
until fraud or collusion on the part of the 
next friend or gross negligence of the 
guardian ad litem is established. Under 
certain circumstances & compromise can be 
set aside, if the consent of the Court is ob- 
tained by fraud or concealment of material 
facts (Trevelyan on Minors, Third edition, 
page 318, and Bzbee Soloman v. Abdool Azeez 
(3): for a minor against whom a suit is pend- 
ing is practically a ward of the Court and 
no act can be done affecting the property or 
interest of the minor orto his prejudice 
without the express permission of the Court 
obtained without fraud —[ Doraswam£ Pillai v. 
Thungasami Pillai (4)]; but where a minor is 
properly represented, as he was in this oase, 
and the guardian ad litem, who was the 
managing member of the joint family, to 
which the minor belonged, acted in the best 
interests of the minor in entering into a 
compromise and in securing a reduction of 
interest and the payment of the decretal 
money by instalments, the deliberate action 
of the Court in sanctioning the compromise 
on considering its terms to be beneficial to 
the minor cannot, in the absence of fraud, 
collusion or material concealment of facts of 


(1) 7 Ind. Cas. 538; 18 O. C. 168. 
(2) 11 Ind. Cas. 105, 

(3) 6 C. 687. 

(4) 27 M. 377; 14 M. L, J. 159. 
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the kind above referred to, bechallenged by 
the minor on attaining majority. 

In Rameswar Pershad Singh v. Ram Bahadur 
Singh (5) where a minor sought on attaining 
majority to seb aside a compromise, on which 
a decree was obtained, made on his behalf by 
the adult members of the joint family of 
which he was an infant member and the 
Court before which the compromise was filed 
declared in an order made by it that it was 
for the benefit of the infant and sanctioned if, 
the other adult members of the family hav- 
ing also joined ib accepting the same, Lord 
Macnaghten in delivering the judgment of 
their Lordships of the Privy Council ob. 
served: “The infant had no separate interest; 
the adult members of the family, who were 
presumably competent to judge of their own 
interests, had taken part in this compromise 
and assented to it, and the Court pronounced 
that ib was for the benefit of the infant, who 
was made a party for the purpose of binding 
his interest, such as it was. It seems to 
their Lordships hopeless now to attempt to 
set ib aside.” 

I see no reason, therefore, to differ from the 
conclusion arrived at by the Court below and 
dismiss the appeal with costs. 

Appeal dismissed. 

(5) 34 C. 70; 11 C. W.N. 178; 5 C. L. J. 178; 
17 M. L. J. 69; 2 M. L. T. 165. 
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LOWER BURMA CHIEF COURT. | 
SgcoxpD Civiu Appean No. 219 or 1911. 
l August I, 1913. 
Present:—Mr. Justice Young. 
MA NE —PLAINTIFF — ÁPPELLANT 
versus 
ON HNIT AND oTHERS— DEFENDANTS — 
RESPONDENTS. 
Probate and Administration Act (V of 1881), s. 90 
(4) — Creditor, whether "person interested in the pro- 
perty” —Sale by administrator without Court's permission, 
whether voidable—Bona fide purchaser for value, rights 


a creditor of the estate of a deceased debtor has 
the right to avoid an unauthorized sale of a part of 
the estate by anadministrator andthe mere fact that 
the purchaser has re sold what he purchased will not 
defeat the oreditor’s right unless he loses it by un- 
reasonable delay in taking action. 

If an heir of a deceased person takes out Letters 
of Administration, tbe estate vests in him not 
as an heir but as an administrator and if he sells 
the estate in the course of and before the adminis- 
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tration is completed, hia sale would be that of an 
administrator, and if made without the leave of the 
Court, be liable to be avoided at the instance of a 
person interested in the estate. In such cases the 
law makes no exception in favour of a bona fide pur- 
chaser for value. 

Jagobandhu Dey Poddar v. Dwarika Nath Addya, 
23 C, 446, followed. 

Mr. R. N. Burjorjee, for the Appellant. 

Mr. Mag Oung, for the Respondent. 

JUDGMENT.—This main question in this 
appeal is whether a sale without leave by 
an administrator to a party who re sells to 
a third party can be avoided by a creditor 
of the estate. The Probate and Administra. 
tion Act to which the parties are subject 
provides that a sale without leave of the 
Court is voidable at the instance of any 
other person interested in the property 
and the first question to be decided ig 
whether. a creditor 18 & person so interested. 
In Jagobandhu Dey Poddar v. Dwarika Nath 
Addya (1), the learned Judges dismissed a 
somewhat similar contention on the ground 
enter alia that the party who claimed to 
avoid the sale was not a creditor of tho 
estate, and I have little doubt that a 
creditor whose debts must be satisfied 
before & legatee can receive his legacy 
would be entitled to avoid an unauthorised 
sale. The law prohibiting an executor or 
administrator selling directly or indirectly 
to himself is much thesame and similarly 
declares the sale to be voidable at the in- 
stance of any otker person interested jn the 
property sold, and in England where an 
executor sells fraudulently a ereditor has un- 
ubtedly the right to follow the assets bnt must 
do soin a reasonable time. In my Opinion, 
therefore, a creditor of the estate hag 
the right, if he applies within a reasonable 
time, to avoid an unauthorised sale of 
part of it by an administrator. Nor can 
I see that the fact that the purchaser 
has resold will in itself defeat his right 
unless he has lost his right by unreasonable 
delay in taking action. In the present 
case, if the administratrix had not taken 
out letters she could have sold as her 
mother's heiress and in fact purported to 
do so, but having once taken out letters 
the whole estate vested in her, not as 
heiress but as administratrix, and if she 
sold in the course of and before the 


(1) 23 C. 446, 
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administration was, completed, her sale 
would be that of an  administratrix aud, 
if made without leave of the Court, be 
liable to be avoided at the instanca of a 
person interested in the estate, The law 
apparently makes no excaption iu favour of 
a bona fide purchaser for value, and the sales 
both to the plaintiff and to the plaintiff's 
vendor were made before the administration 
was completed and while proceedings against 
the administratrix were still pending. The 
plaictiff’s vendor, therefore, in my opinion, 
only obtained and could only transmit 
a title which was defeasible even if the 
purchases were -bona fide, provided that 
the creditor took steps to avoid them 
within a reasonable time. The creditor in 
question attached this property within. thrae 
months of obtaining her decree. In the 
first instance the present defendant Tun 
Lin claimed it, though he had sald it 
to the plaintiff a couple of days before 
the application for attachment, and it 
was only when his gnit was dismissed 
that Ma Ne brought the present suit. 
The question whether she wasa bona file 
purchaser is not ab all an easy one. The 
story told by U Shwe Gyc.kisa strange 
one, but his position aud history eatitle 
him to respect, and on the whole I 
should be inclined to accept ib and, holl 
that this second purchases was bonz file 
so far at any rateas the plaintiff was 
econc3rn2d, differing on the point from the 
lower Appellate Court. It should also be 
observed that ib was not the creditor but 
the administratrix who raised the point 
as -to her ability to sell. 
however, was raised, and raised in the 
course of or at any rate asa continuation 
of the lengthy litigation which the ereditor 
had to undertake to establish and realise 
her claim against ‘the estate. [ think 
she was entitled to raise the plea in 
answer to the plaintiff's claim and that 
she must be taken to have asscciated 
herself with the second defendant in 
doing so, and that she did so within 
a reasonable time. I would, therefore, 
dismiss the appeal with costs, two gold 
mohurs. 
Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
Hxecotion Se:onp Appear No. 855 of 1912. 
December 4, 1913, 
Present:—Justice Sir P. C. Banerjee, KT., 
KAURI UPADHIYÀ AND OTHER? — 
DECREE HOLDERS —ÁPPELLANTS 
versus 
DWARIKA SINGH AND OTHE38— 
, APPLICANTS — RESPIYDENTS. 

Civil Procedure Code (Act V of 1908), s. 47 — Decree 
Jor possession on condition of payment of mone, within 
certain time — Payment made beyond time -- Judgment. 
de5tor'a objection disallowed — Appeal. 

A decree for possession of certain property was 
passed on condition of payment of certain amount 
within a certain time. The money was paid beyond 
the time so fixed and the decree-holder wanted 
possession of the property in execution. The judg. 
ment-debtor objected on the ground that the money 
had not been paid within time. His objection was 
disallowed: 

Heid, that the order of the Court disallowing tha 
objection was an order relating to the execution of 
the decree within the meaning of section 47, Civil 
Procedure Code, and was, therefore, appealable 

Suranjan Singh v. Ram Bahal Lal, 21 Ind. Cas. 585; 
35 A, 582; 11 A. L. J. 960, distinguished. 

Execution second appeal from the decision 
of the District Judge of Azamgarh, dated 
the 21st March 1912. 

Dr. S. N. Sen, for the Appellants. 

Mr. D. M. Banerji, for the Respondents, 

JUDGMENT.— The only question raised 
in this appeal which arises out of an appli- 
cation for the execution of a decree is 
whether an appeal lay to the Court below 
from the decision cf the Court of first 
instance. The facts are these:—The plain-' 
tiffs dacree-holders, as holders of a mortgage 
dated the 16th of July 1902, from the first 
defendant, brought a suit for sale upon this 
mortgage or in the alternative for possession 
of the mortgaged property. The defendants 
to the suit were the mortgagor and defend- 
ants Nos. 2 and 3 who were.the subse- 
quent purchasers of the property from the 
mortgagor. The defendant No. 4 was the 
widow of one Ramnath who is said to have 
held a prior mortgage. The defendants 
Nos. 2 and 3 resisted the olaim of the 
plaintiffs. The Court found that out of the 
consideration for the plaintiff's mortgage 
they had withheld Rs. 50 for payment 
of the amount of Ramnath’s mortgage. 
Similarly out of the consideration for the 
gale in favour of the defendants Nos. 2 and 
3, Rs. 50 was withheld by them for the 
same purpose, pamely, the discharge of 
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Ramuath’s mortgage. But neither the 
plaintiffs nor the defendants Nos. 2 and 3 
paid off the mortgage in favour of Ram- 
_nath. The Court dismissed the claim for 
recovery of the morbgage monsy but made 
a decree for possession of the mortgaged 
property subject to the condition that the 
plaintiffs should pay to the defendants Nos, 
2 and 3 Rs. 50 within one month from the 
date of the decree, and directed that if they 
failed to do s3, their suit would stand 
dismissed. One fails to understand why the 
Court ordered the plaintiffs to pay Rs. 50 
to defendants Nos 2 aud 3 who had not 
paid that amount to the prior mortgagee, 
Ramnath, bat had withheld it out of the 
consideration for the sale in their favour. 
It is, hovever, manifest from the decree 
that if-the plaintiffs did not pay Rs. 50 
to defendants Nos. 2 and 8 within the 
time fixed, their suit was to stand dis- 
missed. In this respect the observation of 
the Court of first instance that “there is 
no orderinthe decrea to the effect that 
the plaintiff's right of redemption would be 
lost" ia incorrect. The decree as ‘drawn up 
was nol a decree for the redemption of 
any mortgage. The defendants Nos. 2 and 
3 did not hold a prior mortgage nor did 
they set up any prior mortgage which they 
had discharged, so that it is manifest that 
the decree was not a decree for the redemp- 
tion of a prior mortgage. But for some 
reason which itis not easy to understand 
the Court made a decree for possession in 
plaintiff's favour conditional on their 
paying Hs. 50 to defendanis Nos. 2 and 3 
within one month from the date of the 
decree. The amount was not paid within a 
month but was deposited, subsequently, on 
the 4th of October 1910. On the 28th 
of July 1911, the decree-holders applied 
for execution of the decree and prayed 
for delivery of possession. This applica- 
tion was opposed on the ground that 
- Rs. 50 ordered by the decree to be paid 
to defendants Nos. 2 and 3 had not been 
deposited within the time allowed, and 
that, therefore, the suit must be deemed to 
have stood dismissed. The 'judgmenut- 
debtor, defendant, prayed that the appli- 
cation for execution should be disallowed. 
The Court of first instance overruled the 
objection of the judgment debtor and 
. holding that the deec1ee was one for redemp- 
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tion, said in its judgment that ithad the 
power to extend the time for paymeut and 
accordingly extended it. The final order, 
however, as Í have said above, was one 
disallowing the judgment-debtor's objection, 
í, e., ordering execution to issue. The 
record shows that execution proceedings 
were taken in pursuance of this order. If 
the decree wasa decree for redemption, I 
fail to understand how the plaintiffs could 
have applied . for execution and delivery of 
possession without obtaining a final decree 
under Rule 8, Order XXXIV, Civil Procedure 
Code. However, from the order passed 
by the Court of first instance an appeal 
was preferred to the District Judge, and 
the learned Judge set aside the decision of 
the first Court. It is urged that no appeal 
lay to the Court below and reliance is 
placed upon Swranj.n Singh v, Ram Bahal 
Lal (1). That ease, in my opinion, has no 
bearing on the present case. The appeal to 
ihe Court below was from an order dis- 
allowing the objection of the judgment. 
debtor in respect of the execution of the 
decree. The decree-holders applied for 
execution and the objection of the judgment- 
debtor was that no execution could take 
place inasmuch as the suit mast be deemed 
to have stood dismissed. The order of the 
Court of first instance disallowing tbat 
objection was an order relating to the 
execution of the decree within the meaning 
of section 47, Civil Procedure Code, and an 
appeal lay from that order to the lower 
Appellate Court. On the merits the deci- 
sion of the Court of first instance was clearly 
wrong and was rightly set aside. L dismiss 
the appeal with costs including fees on the 
higher scale. 


Appeal dismissed, 
(1) 21 Ind. Cas, 585; 11 A. L, J. 950; 85 A. 582. 
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CALCUTTA HIGH COURT. 
REGULAR Civit Aepsat No. 531 or 1902. 
January 29, 1914, 

Present: —Justice Sir Harry Stephen, 
Kr., and Mr. Justice Mullick. 
JAGDEEP NARAIN AND OTHEES—P LAINTIFF 
— APPELLANTS 
VETEUS 
JAIBASI KOER— DEFENDANT — 


RESPONDENT. 

Declaration —Establishment of heirship-—Declaration 
to establish heirship, whether may be made, before suc- 
cession has opened out—Reversioner, if entitled fo 
declaration that certain deed is invalid—Specitic Relief 
Act (I of 1877), s. 42, Ill. (c). ; 

A Court will not make a declaration to establish 
heirship, before the succession in regard to which it 
is claimed, has opened out. 

Sirimathoo  Moothoo Vijia Ragoonadhah Ranee 
Kolandapwree Naichiar v. Dorasinga Tever, 2 I. A. 169 
at p. 191; 15 B. L. R. 88; 23 W. R. 314; 6 M. H.O. 
R. 310, referred to.* l 

A reversioner of a limited estate is entitled to a 
declaration that & deed is invalid if the invalidity 
depends on facts which may be obliterated by lapse 
of time. The fact that such a declaration must 
be founded on the same reasons as would support a 
declaration of heirship, cannot deprive him of the 
relief sought. 

Appeal from the decree of the Snb-Judge 
of Patna, dated February 16th, 1909. 

Mr. S. P. Sinha, Rabas Chandra Sekhar 
Pershad Singh and Sarat Kumar Mitra, for 
the Appellants 

Dr. Rash Behary Ghosh, Babus Naresh 
Ohandra Sinha and Jogesh Ohanara Sinha, for 
the Respondent. ; | 

JUDGMENT.—The respondent in this 
appeal has taken a preliminary objection to 
the affect that the appeal is not sufficiently 
stamped. It appears that in the Court 
below the plaintiffs paid in Court-feo the 
sum of Rs. 1,175 upon the prayers for khas 
possession, the appointment of a Reesiver 
and a declaration of their right as rever- 
sioners, In this Court they have paid only 
Rs. 20 seeking from us a declaration as to 
the deed of gift and the appointment of a 
Receiver. At the time of argument the 
prayers were further curtailed and the appeal 
was expressly limited to a declaration that 
the deed of gift of tke 25th April 1906 
ig not valid and not operative as against the 
plaintiffs after the death of defendant No. 1. 
This being so, the appeal is sufficiently 
~ KMore recent decisions on the point are: Muham- 
madi v. Musammat Jiwani, 42 P. R. 1898 and Ram- 
nandan Prasad v. Sheo Prason Singh, 6 Ind. Cas. 301; 
11 C. L, J. 623—Ed. 
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valued, and the objection as to Court-fees fails. 

The facts of the case are that four brofhera 
Mahipat, Saligram, Hetnarain and Drigpal 
were at onetime joint owners of family 
property. Sáligram died, and was succeeded 
by his son Deonarain, and the family 
property was then partitioned and the 
uncles and nephew became separate. Deo- 
nar&in then died leaving a widow  Jaibasi 
anda daughter Sakulbati. The plaintiffs 
are the sons of Drigpal and claim to be at 
present the reversionary heirs of Deonarain 
after the deaths of his widow and daughter, 
together with Saudagar, the childless sin of 
Mahipat In 1906, Jaibasi and Sakulbati 
executed a deed of tamliknama in favour 
of Saudagar; and the plaintiffs now ask 


for a declaration that the deed is void as 
against them. "They originally asked 
for possession on the ground, ait we 


understand it, that Jaibast and Sekilbati 
have divested themselves of a right to 
possession and had not conferred it on 
Saudagar; but in this Court the ground 
taken is that though they may have given 
Saudagar a right to possession during their 
lives, the plaintiffs have a right to a decla. 
ration that the deed is not operative as | 
against them. The pleadings are sn framed 
as to include this case, and the real point 
that has been argued before us is that such 
a declaration should not be made in this case. 


Before considering this point, however, we 
must notice a defence on the facts that was 
raised in the Court below, and that has 
been raised again here, though it has not 
been much pressed. This is that Mahipat, 
the father of Saudagar aud Saligram, the 
father of Deonarain, were the sona of one 
mother, and that Hetnarain and Drigpal 
were the sons of another mother, and that 
consequently Saudagar is the reversionary 
heir.to Deonarain to the exclusion of ths 
plaintiffs. The lower ouri has nob 
decided this issua because he has held that 
the plaintiffs have no cause of action, but 
he has expressed an opinion that the four 
brothers were brothera of the whole blood. 
On considering the evidence in the case we 
have no hesitation in adopting the same 
view, and we hold that the brothers were all 


` borne by the same mother. 


This brings us to the real point at issue, 
as to which the plaintiff's contention is that 
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a reversioner of a limited estate is entitled 
to a declaration that a deed is invalid if 
its invalidity depends on facts which 
may be obscured by lapse of time, and 
that the invalidity or otherwise of the 
tamliknama depends on the question whe- 
ther the brothers were sons of the same 
mother or not, which can be more easily 
settled now than later. He relies on the 
decision of Phear, J., in Sheo Pergah Roy v. 
Injore Tewari (1), and on Illustration (c) of 
section 42 of the Specific Relief Act as 
authority for this proposition. The respond- 
ent, on the other hand, contends that while 
the proposition of law pnt forward by. the 
appellant is unimpeachable, it does not apply 
to the facts of the present case; for what 
the plaintiffs seek is a declaration that they 
are now reversionary heirs by reason of 
being related to the defendant's branch of 
the family by whole and not by half blood, 
and the Court will not make a declaration 
to establish heirship before the succession in 
regard to which it is claimed has opened 
out, a proposition for the truth of which he 
refers us to Strimathoo Moothoo Vijia Ragov- 
nadhah Ranee Kolandapuree Natchiar v, 
Dorasinga Tever (2)* if aubhority be needed. 
Neither side disputes the law propounded by 
the other; and the simple question we have to 
decide is what is the declaration that is 
sought for in this case. As to this we have 
no doubt that the plaintiffs are asking 
among other things to have the famizknama 


declared inoperativeas against themselves, ' 


and the fact that such a declaration must 
be founded on reasons that would support a 
declaration that they are heirs to Deonarain, 
were it open to us to make such a decla- 
ration, cannot shut him out of his right to 
a declaration as to the validity of the 
document in question. This fact has been 
overlooked by the Court below, where case 
was argued with a much greater complexity 
of issues than we have had to deal with. 
The appeal is accordingly allowed, the 
judgment and decree of the lower Court 
are set aside, the suit is decreed in favour 

(1) 21 W. R. 433. 

(2) 2 I. A. 169 at p. 191; 15 B. L. R. 83} 23 W. R. 
814; 6 M. H. C. R. 310. 


* More recent decisions on the point are: “Mukamanadi 
v, Musammuh Jiwani, 42 P. R.1898 and Ramnandan 


Prasad v. Sheo Prason Singh, 6 Ind. Cas. 801; 11 C. 


L. J. 623— Ed. 
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of the plaintiffs and it is declared that the 
deed in question is inoperative against 
them. The plaintiffs are entitled to their 
costs in this Court and the Court below. 
Appeal allowed, 





ALLAHABAD HIGH COURT. 
First Cryin Appear No. 310 or 1912. 
January 8, 1914. 
Present; —Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. C: Banerjee, KT. 

GULSHER KHAN AND OTHERS—DEFENDANTS 
— APPELLANTS 

versus 
MASHUQ ALI KHAN AND OTHERS— 


PELAINTIFFS— RESPONDENTS. 
Civil Procedure Code (Act F of 1908), O. XXII— 
Death of ome plaintif who had no interest in sust— 


Legal representative of such plaintiff, whether should be 
umpleaded. 


in a mortgage suit H was made a co- plaintiff 
simply because he held a succession certificate to 
the estate of one A who was one of the morteagees. 
Asa matter of fact, H had no interest in the mortgage 
in suit. H died pending the litigation: 

Reid, that it was not necessary to bring his repro- 
sentatives on to the record, 


First appeal from the decision of the 
Subordinate Judge of Mainpari, dated 30th 
April 1912. 

Mr. Sawhny, for the Appellants. 

The Hon’ble Mr. Abdul Raoof, for the Re- 
spondents. 


JUDGMENT.—This appeal arises out of 
a suit upon foot of an alleged mortgage, 
dated as far back as the 26th of April 
1880. The principal sum alleged to have 
been secured by the mortgage was the 
petty sum of Rs. 200. Itis stated in the 
plaint that noless than Rs. 30,787 were 
institution of the 
suit for interest but inasmuch as the pro- 
perty is not worth anything like this 
amount, the snitis brought for the sum 
of Rs. 10,000. The defendants tothe suit 
are of two classes, first, some more or 
less distant collateral relations of the 
original alleged mortgagor, and secondly, 
persons who have from time to time 
purchased the property alleged to have 
been mortgaged. The defendants,as they 
were clearly entitled to do, put the plaint- 
iffs upon strict proof of the mortgage. 
They also conteuded that the suit was 
defective iu parties, becauso all the heirs 


v 
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of one of the mortgagees, namely, Ali 
Sher Kban, were not brought on to the 
record as plaintiffs after the death of 
Ali Sher Kban, who was one of the 
original plaintiffs. The plaintiffs got over 
this difficulty by obtaining a succession 
certificate tothe estate of Ali Sher Khan 
in the name of Hakim Ali Khan. The 
plaintiffs were unable to produce the 
original mortgage and attempted to prove 
its loss so as to entitle them to give 
secondary evidence, and account for non- 
production, The Court below allowed a 
certified copy of the bond to be adduced in 
evidence and holding that the defendants 
had failed t. prove the discharge of the 
bond gave a decree for the amount 
claimed. In his judgment the learned 
Subordinate Judge states that only those 
plaintiffs who had a succession certificate 
were entitled to get a decree. Nevertheless 
he made a decree in favourof all the 
plaintiffs. After the decree Hakim Ah 
Khan, the holder of the succession certificate 
to the estate cf his father Ali Sher 
Khan, died. No steps were taken to bring 
his “representatives on to the record. Mr. 
Abdul Raoof on behalf of the respondents 
raised a preliminary objection that the 
appeal could not proceed unless the heirs 
of Hakim Ali Khan were brought on to 
the record. We think there is no force 
in this preliminary objection. Hakim Ali 
Khan was really brought on tothe record 
not as oneofthe heirs of his father but 
as the holder of a succession certificate to 
the estate of his father.. In a petition 
which was filed on behalf of the sons of 
Ali Sher Khan, it was stated that Ali 
Sher Khan had made an oral Will and 
that Hakim Ali Khan had no - interest 
whatsoever in this mortgage. It seems to 
us, therefore, that the heirs of Hakim Ali 
Khan had no interest in the appeal. We, 
therefore, overruled the preliminary objec- 
tion tothe hearing of the appeal which 
we thought might well proceed against the 
surviving plaintiffs. We express no opinion 
as towhat effect the decree would have 
upon the legal representatives of Hakim 
Ali Khan. 


It. is contended on behalf of the ap- 
pellants that no sufficient fonndation was 
laid for the admission of secondary 
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evidence of the alleged mortgage, that i's 
loss was not satisfactorily proved ang that 
there ‘is a strong presumption, having 
regard to all the circumstances of the case, 
that evenif the mortgage had been made 
and acted on, it had long since been 
discharged. They further contend that in 
any event the decree should, not have been 
made in favor of any persons except those 
who held the succession certificates, namely, 
Hakim Ali Khan as representing his father 
Ali Sher Khan and the plaintiffs Nos. 4, 5 
and 6 who held a succession certificate as 
representing their father Jaffar Khan. 


The witness who was produced to prove 
the loss of the mortgage-bond was the 
plaintiff, Hadi Yar Kban. He deposed to 
the fact that the bond was originally in 
the possession of his father, Jaffar Khan, 
that he took the document to Ali Sher 
Khan about twelve years ago and asked 
Ali Sher Khan to join in bringing a suit, 
that Ali Sher Khan said that he would 
not bring a suit at that time as there 
was no money for expenses, that sub-. 
sequently adispute arose between Ali Sher 
Khan and him, that he searched amongst 
his father’s papers and could not find the 
mortgage-bond. This witness is vitally in- 
terested and we find great difficulty in be- 
hieving him. If ten or twelve years before 
the institution of the present suit the persons 
entitled to the mortgage were badly in 


.need of money, it is impossible to understand 


why they should refuseto bring a suit. 
At thattime theamount due upon their 
mortgage had reached the value of the 
property. Nothing could be gained by 
allowing the debt to remain unrealised any 
longer. It is not alleged that at that 
time there was any dispute in the family. 
One brother, according to the evidence of 
this witness, was ready and willing to 
bring &suit. He might have brought the 
suit making his brother a defendant, or 
his brother might have arranged with him 
to bring the suit in both names and to 
allow him to get the costs when realised 
ont of the property. The story is a very 
improbable one under the circumstances 
of the present case, and we cannot believe 
it. We think that the circumstances of 
this case give rise to a very strong presump- 
tiou either thal the irivial sum of Rs. 200 


~~ WAS 


Vol. XXII] 
SEORETARY OF STATE €, KRISHNAMACHAKIAR. 
paid off or that the mortgage 


was newer acted upon. The property was 
apparently ~ab—that time unencumbered. 
The rate of inter was very high, we 
fini that in 1897 part "of. the property 
was sold, money baing retaine y. the 
purchasers fo pay off the amount of another 
mortgage of 1891, which was in substitution 
of & prior mortgage of 1833, All the cir- 
cumstances connected with the mortgage sued 
upon, assuming it to be genuine, were very 
much fresher at that time than when the pre- 
sent suit was institused, and the probabilities 
are that-if there was anything due upon 
this mortgage, the purchasers would have 
taken good care to insist that it should be 
paid off. It was very difficult at the date 
when this present suit was instituted for 
the defendants to prove the discharge of 
the mortgage, or any of the circumstances 
connected therewith. If by any chance the 
money is really due to the plaintiffs (which 
we'do not believe) they bave only them- 
selves to blame for having slept upon 
their rights for such a length of time. 


The result is that we allow the appeal, 
set aside the decree of the Court below, 
and dismiss the plaintiff's suib with costs 
in both Courts including in this .Court fees 
on the higher.scale. 

Appeal allowed. 
a 


MADRAS HIGH COURT. 
Beoosp Civit, AprpeaL No. 1085 or 1912. 
November 27, 19138. 

Prosent: —Mr. Justice Sankaran Nair and 
Mr. Justice Oldfield. 

Tag Rigat Honw’npur tos SECRETARY or 
STATE ror INDIA ın COUNCIL Reere- 
SENTED By tas COLLECTOR or 
COIMBATORE —DEr£&NDANT— APPELLANT 

x versus 
P.M KRISHNAMACHARIAR—Puatnrire 


— RESPONDENT. 

Darkhast rules —Agsignment of land—Subsequent 
cancellation of assignment by Collector—Transfer of 
wnassessed to assessed land necessary before assignment 
—No formal order of transfer Sanction to assignment, 
implied. 

Where, ander the darkhast rules framed by | the 
Government, a Deputy. Tahsildar could assign “un- 
assessed waste” only after tho Collector had traus- 
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ferred it to the head of “assessed land," an order of 
the Collector sanctioning the assignment of the lands 
made with the knowledge that the Jands are un- 
assessed waste, operates to transfer the same io 
the heading "assessed land." 

When a pattah is once granted, and the revenno due 
thereon collected from the grantee, ib 18 not open to 
the Collector to cancel the order of assignment on a 
knowledge of facts gained by him subsequent to the 
assignment. G.O. No. 687 does not affect an assign- 
meut made before the date of the order. 


Second appeal against the decree of the 
Court of the District Judge of Coimbatore, 
in Appeal Suit No. 285 of 1910, preferrad 
against that of the District Munsif of 
Coimbatore, in Original Sait No. 660 of 1908. 

FACTS.—Io Dalavoypoliam, a village in 
Coimbatore District, there was a large 
block of land disafforested by the Forest 
Department. There were good mauy ap- 
plicants for the assignment of these Jands 
under darthast rules. The Deputy Collector 
directed the Deputy Tahsildar to inspect the 
lands in person, and report whether they can 
be assigned or not. On the receipt of that 
report from the Deputy Tahsildar, sho 
Deputy Collector submitted the same to the 
Collector for sanction. The Collector ordered 
the assignment of the lands under the dar- 
khosí rules and had knowledge that the lands 
were unassessed waste. The Deputy Col- 
lector then ordered the Deputy Tahsildar to 
make the necessary order of assigument. 
There were a large number of applicants 


including the plaintiff. The Deputy Tahsil- 


dar assigned the lands in plaintiff's favour, 
and directed him tc pay the value of the trees 
on the land, pattah was issued to him, and 
revenue was collected from him for one fask. 
The plaintiff then hypothecated the land to 
another person, raised mouey, and paid the 
Government the value of the trees on the 
land. There were afterwards good many 
objection petitions to the assignment, on the 
ground that the land should not have been 
assigned at all, as they were required for com- 
mercial purposes. The Collector cancelled the 
order of assignment made by the Deputy Tah- 
sildar and made an order of refund to the 
plaintiff of the tree value deposited by him. 
The plaintiff then instituted the present suit 
to declare the order of the Collector, cancel- 
ling the assignment, illegal; the hypothecatee 
also brought a suit to recover from Govern- 
ment the amount ordered to be refunded to 
the plaintiff, in case the order cancelling the 
assignment was upheld. The District Munsif 
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dismissed the plaintiff's sait on the grouud 
that the Deputy Tahsildar had no jurisdietion 
to order the assignmeat of the land, without 
transferring it to the head of "assessed" by 
the Collector and the order of assigumoapt is, 
therefore, ultra tires. On appeal, the District 
Judge held that the fact that the Collector 
sanctioned the assignment, with the know- 
ledge that it was "unassessed", impliedly 
transferred the land to the head of "assesssd", 
and the Depnty Tahsildar had, on the date on 
which he passed the order, jurisdiction to 
assign it, 
if's suit. The present appeal was by the 
Government against that decree. 

Mr. J. L. Rosario, Government Pleader, 
for the Appellant. * 

Mr. T. Rangachariar, (with him Mr. C. 
Narasimha Cha:tar}, for the Respondent. 

JUDGMENT.—~Two questions ara raised 
in this second appeal. lt is first contended 
that the lower Appellate Court has found 
that the land is unassessed waste. Therefore 


““~thvas not opsn to the. Tahsildar to grant the 


same under the darkhast rules to the plaintiff, 
as under section 1 of the Standing Order XV 
of the Board of Revenue, it could be so 
granted only if the Collector transfers the 
unassessed land: to the heading “Ayan or 
assessed land”; and the Collector has not 
directed such transfer in this case. 

The facts are these: The land was un- 
assessed waste, and the Collector directed the 
Deputy Collector to dispose of the land 
under the darkhast rules (Exhibit No. 3), 
also telling him that in his opinion it would 
be better to grant all this land to the villagers 
whether paitadars or not. The Deputy Col- 
lector referred the matter for disposal to the 
Deputy Tahsildar, who is empowered by the 
darkhast rules to grant assessed waste on 
patta. In pursuance of that order the 
Deputy Tahsildar grented the land to the 
plaintiff. The Deputy Collector confirmed 
the Tahsildar’s grant and granted a patta to 
the plaintiff. Some months after the con- 
firmation by the Deputy Collector, when 
these facts were, brought to the Collector’s 
notice, he passed an order in which no ob- 
jection was taken to the grant on the ground 
that the Deputy Tabsildar had no authority. 
The Judge was of opinion in these circum- 
stances that, as the Collector was in posses- 
sion ofall the facts necessary for him to 
come to a decision whether the lands should 
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[1914 


be disposed of under the darkhast ues 
. and 


whether the lands were assessed or. n$ 

he intended them to be digposed of as 
assessed lands, altho e passed no formal 
order for their -transfer from the heading of 
unassesssd to ayan, his order to the Deputy 
Collector to assign the lands as assessed gave 
his subordinates power to ‘grant them to the 
plaintiff. We are of opinion that, though 
there is no formal order to-that effect, the 
Collector has really directed the lands to be 
treated as ayan lands. In the Form (No. 6) 
which was submitted to him under the 
Revenue Rules, the land is shown to have 
been divided into sub-divisions, the extent 
of each sub-division, the assessment thereon 
given,-and it is stated therein by the Sub- 
ordinate Revenue Officials, who submitted 
that report, that these lands surveyed as cul- 
tivable waste have been assessed according 
to the rates of the adjoining patta lands. 
The endorsement on the report by the Col- 
lector is in the following words: 

"The survey extent and assessment are 
approved and sanctioned.” If the Collector 
had not previously sanctioned’ the transfer, 
this certainly is a sanction to treat the land 
from that date as bearing that assessment. 
From the date of that order the Subordinate 
Revenue Officials were entitled, if not bound, 
to treat the land not as unassessed waste, 
but as ayan lands liable to be disposed of 
under the darkhast rules, We are, therefore, 
of opinion that this contention fails. 

The next ground is that the Collector has 
set aside the grant under the power conferred 
on him by G. O. No. 687 Revenue. This 
order cannot enable the Collector to in- 
terfere with vested tights; and tue grant 
to the plaintiff was made before the date 
of the order. Moreover, the Collector sets 
aside.the patia on the ground that the pro- 
cedure laid down for uuassessed land should 
have been followed and the Collector’s sanction 
should have been obtained for the proposal to 
transfer the land to “ayan” or assessed head- 
ing. We have pointed out that the Collector 
had given such sanction and the title con- 
ferred on the plaintiff is not liable to be de- 
feated on this ground. : 

For these reasong we confirm the decree 
aud dismiss the second appeal with costs, 
Time allowed for payment of costs is three 
months, 

Appeal dismissed, 


~~ 


— 
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ALLAHABAD HIGH COURT. 
First Orvis Appeat No. 42 or. 1913. 

February 2, 19147 — ___ 

Present: —Mr. Justice Ryves and 

. Mr. Justice Piggott. 
MUNSHI LAL--DeFENDANT— ÁPPELLANT 
versus 
GOPI BALLABH-—PrAINTIFF— 


. RESPONDENT. 

Registration Act (XVI of 1908),ss. 17 (vii) (2), 90 
(d)—'vansfer of Property Act (IV of 1882), s. 107— 
Crown Grants Act (XV of 1895), ss. 2, 3— Leases, term 
how computed — Lease executed by or on behalf of Govern- 
meni Registration, 

The provisions of sections 2 and 3 of the Crown 
Grants Act do not exclude ali leases executed by or 
on behalf of Government from the operation of sec- 
tion 107 of the Transfer of Property Act, a fortiori 
they do not exclude the operation of the Indian 
Registration Act which itself provides for the cases 
in which documents are exempted from registration 
when executed by or on behalf of Government. 

Syed Dost Muhammad Khan v. Bank of Upper India, 
3A. L. J. 129; A. W. N. (1906) 44, followed. 

The ‘term’ of a lease for purposes of registration 
must be understood to mean the period for which the 
lessee is protected against dispossession at the will 
and pleasure of his lessor, or, in other words, the 
length of time for which the lessee is entitled to con- 
tinue in possession, provided he himself fulfils all the 
stipulated conditions, 

Khayal v. Hussain Bukhsh,8 A. 108; A. W. N. 
(1886) 56; Khuda Bakhsh v. Sheo Din, 8 A. 405; A. W. 
N. (1886) 170; Intazam Fatima v. Ali Bakhsh, 10 Ind. 
Cas. 314; 8 A. L. J. 609, cited. ; 


First appeal from an order of the Dis- 


~ 


. trict Judge of Meerut, dated the 25th of 
November 1912, 


FACTS.—The present appeal along with ` 


several connected appeals arose out of suits 
brought by the notified area of Baraut 
through its President against separate defend- 
ants who were in possession of separate 
pleces of property under leases granted on 
behalf of the Secretary of Statein 1909. 
The lease was for a term of 30 years reserv- 
ing a yearly rent which was payable half 
yearly and provided for 
renewal of thirty years each. The lease 
was not registered. The plea in defence, 
among others, was that inasmuch as the lease 
was not registered no suit was maintainable 
on its basis. The Munsif held in favour of 
the defendants and dismissed the suit. On 
appeal the District Judgé was of opinion that 
as the lessees were liable to ejectment on non- 


payment of half-yearly rent, the lease was not 


for aterm exceeding one year and that, there- 
fore, its registration was not compulsory, and 
he, therefore, reversed the decree of the 
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Munsif and remanded the suit to him for 
disposal of the other issues in the case. 

The defendants appealed. 

Mr. M. L. Agarwala (with him Messrs. 
Peary Lal Banerji and D. R. Sawhay), for the 
Appellants, argued that the lease was for a 
term exceeding one year and was, therefore, 
compulsorily registrable. 

[On this, Mr. Wallach, for the Respondent, 
pointed out that he intended to support the 
order of the District Judge by virtue of the 
provisions of the Crown Grants Act which 
exempted leases granted by or on behalf of 
the Crown from the operation of registration]. 

On the further hearing of the case, Mr. 
Wallach, for the Respondent, contended 
that the lease in question was granted 
by the Collector on behalf of the Crown and 
as such was a grant made by the Crown 
and, therefore, came within the provisions of 
the Crown Grants Act (XV of 1895). 
Section 2 of that Act expressly rendered 
inapplicable the provisions of the Transfer 
of Property Act to Crown grants. The 
Registration Act, seotion 90, clause (d), also 
rendered inapplicable the provisions of that 
Act to any document purporting to be or to 
evidence grants or assignments by Govern- 
ment of lund or of any interest in land. 
The grant of a lease was certainly an assign- 
ment of interest in land and, therefore, did 
not require registration either under the 
Transfer of Property Act or under the Re- 
gistration Act. 

Moreover the general rule of law was that 
no enactment should be held to apply to the 
Crown unless expressly so declared. Secretary 


of State for India v. Mathurabhai (1). 


Mr. Agarwala, in reply, urged that the 
Grown Grants Act never intended to render 
inapplicable all the provisions of the Trans- 
fer of Property Act to Crown Grants but it 
was enacted simply to clear certain doubts 
which had arisen as to the applicability of 
certain sections of the Transfer of Property 
Act. This was clear from the preamble 
of the Act itseif and it has been so held. 

Syed Dost Muhammad Khan v. Bank of 
Upper India (2) Syed Dost Muhammel Khan 
v. Bank of Upper India (3). 

He further submitted that a lease wag not 
a grant and cited in support f rms and 


precedents in Davidson on Conveyancing 
(1) 14 B. 218. 
(2) 8 A. L. J. 129; A. W. N. (1906) 44. 
(3) 3 A. L. J. 628; A. W, N. (1906) 258. 


934. 
MUNSHI LAL €, GOPT BALLABH, 


and Prideaux on Conveyancing. The Regis- 
tration Act under section 17, clause (d), made 
leases of immoveable property for a term 
exceeding one year compulsorily registrable 
and the exceptions enumerated in that section 
applied only to clauses (a), (b) and (c) and 
not to (d). From that it was clear that the 
Legislature did not intend to make any excep- 
tion in the ease of leases granted by the Crown. 


JUDGMENT.—This is & first appeal 
from an order of remand, and isone ofa 
rerieg of connected opens which may be 
disposed of by a single judgment. In 
Baraut in tle Meerut District there is 
certain land which is the property of Govern- 
ment, though it has been assigned for 
purpcses of management to the Notified 
Area C.ircmittee, That body desired to 
establish a market upon this land in the 
neighbourhood of a Railway Station. It 
was accordingly arranged that leases of 
portions of the said land should be granted 
for a period of years to a rumber of 
traders and merchants, subject to certain 
conditions, the object of which was to 
secure the effective establishment of the 
desired market. Owing to circumstances 
with which we are not concerned, the scheme 
has fallen through; the lessees have taken 
no action under their leases and no market 
has been established. The esse for the 
plaintiffs is that the lessees have broken 
their contract and are liable under the terms 
of the contract for various sams of money, 
for the recovery of which these suits have 
been brought. Thelessees set up a number of 
defences, with only one of which we are 
now concerned. There ‘was indeed another 
technical defence impuguing the right of 
ihe plaintiffs to sue upon leases in which 
the Secretary of State for India is the 
ostensible lessor; but the finding that the 
plaintiffs are entitled to sue as ‘assigns” cf 
the Secretary of State bas not been attacked 
in argument before us and appears to be 
correct. What we have to deal with is a 
point of Registration Law. In each of the 
suits in question the plaintiffs tendered in 
evidence as the basis of their claim an un- 
registered lease, purporting to be by the 
Secretary of State for India in favour of 
the defendants. The Court of first instance 
held that all these leases required registra- 
ticn under the provisions of section 17 (d) 
of the Indian Registration Act (XVI of 
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1908); as ihey were not istered, they 
were inadmissible evidence ard could 
not affect theiwimoveable property described 
If this finding is correct the suits 
must peany fail, It has, however, been 
reversed by the lower Appellate Court, which 
has remanded al] the suits for disposal on 
the merits. The defendants are appealing 
against these orders of remand. 

These orders cannot be supported on 
the grounds on which they proceed. The 
learned District Judge has in effect held 
that each of the leases in suit is a lease for 
a period of not more than one year, because 
it contains a covenant giving the lessor a 
right of re-entry in the event of a breach of 
conditiors on the part of the lessee, and 
there is at Jeast one condition which must 
either be fulfilled or broken by the lessee 
in the course of the first year of the lease. 
The "term" of a lease for purposes of re- 
gistration must, however, be understood to 
mean the period for which the lessee is pro- 
tected against dispossession at the will and 
pleasure of his lessor, or in other words the 
Jength of time for which the lessee is entitled 
to continue in possession, provided he 
himself fulfills all the stipulated conditions. 
The leases before us are, therefore, leases 
for a “term” of thirty years. They are 
also, in our opinion, leases, “reserving a- 
yearly rent." The District Judge has re- 
ferred to certain reported cases, such as 
Khayalt v. Hussain Bakhsh (4) and Khuda 
Bakhsh v. Sheo Din (5). The case of Intuzam 
Fatima v. Ali Bakhsh (6) was decided with 
express reference to the terms of the Registra- 
tion Act (XX of 1866) which was- in force 
when the lease then under consideration 
was registered. There does not seem to 
have been anything in the provisions of 
the leases discussed in any of these -cases 
which bound the lessor to maintain the lessee’s 


._possession for a longer period than one year, 


if he did not see fit to do so, however, 
scrupulously the lessee might have performed 
his part of the contract. 

On behalf of the respondents, however, 
it has been sought to show that the District 
Judge was right on other grounds. Broadly 
speaking, it is contended that leases by the 
Secretary of State for India. do not require 


registration, whatever theirterms may be. 
(4) 8 A. 198; A. W. N. (1886) 56. 
(5) 8 A 405; A. W. N. (1886) 170. 
(6) 10 Ind. Cas. 314; 8 A. L. J. 609, 
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Áiyangar and herself she would be entitled 
to succeed ifa trust for Srinivasa Aiyangar 
is found. The District Munsif observes in 
paragraph 13 of his judgment that Seshadri 
Aiyangar accounted forthe money in his 
bands in December 1878. That was ap- 
parently during the life-time of Srinivasa 
Aiyangar, for he says in the same paragraph 
that Srinivasa Aiyangar died in 1882. 
The absence of the plaintiff's own name 
would not, of course, show that there was 
no trust for Srinivasa Aiyangar. Besides 
‘ ifthe accounts show that the money was 
treated by Seshadri Aiyangar as a fund 
held by him in trust even after Srinivasa 
Aiyangar’s life-time, the mere fast that 
the plaintiff’s name does not appear would 
be immaterial. The Judge apparently did 
not come toa conclusion onthe question 
of the genuineness of the accounts. We 
cannot treat the finding of the Judge as 
satisfactory. We shall, therefore, ask ‘him 
to return a fresh finding on the question 
whether the money in question was held 
by Seshadri Aiyangar in trust either for 
Srinivasa Aiyangar, or for the plaintiff, or 
for both. We must express no opinion on 
the question whether the facts proved by the 
plaintiff at the trial would make outa 
trust. If the finding of the District Judge 
` should be in the affirmative on the question 
of trust, he will record findings also on issues 
Nos. 2 to04. 

Findings should be submitted in one month 
from date of receipt of this order by the 
lower Court, and seven days will be allowed 
for filing objections. 

In complianse with the order contained 
in the above judgment, the District Judge 
of Chingleput submitted the following 

FINDING.—In Second Appeal No. 659 
of 1911 on the file of the High Court against 
Appeal Suit No. 243 of 1908, on the file of this 
Court their Lordships have directed me to 
submit a fresh findivg upon the following 

Issue: — 

. Whether the money in question was held 
by Seshadri Aiyangar in trust either for 
Seshadri (sic) Aiyangar or for the plain- 
tiff or for both (N. B. The second “Seshadri” 
must te a clerical error for “Srinivasa” and I 
have proceeded upon this supposition.) 

9. If the finding should be in the afirma.» 
tive, fresh findings are also required upon 
_the following - 
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Issues: 

(Issue No. 2). 
by limitation? 

(Issue No. 3). Whether the plaintiff is on. 
titled to any and what amountagainsttheestato 
of the deceased husband of the defendant ? 

(Issue No. 4). Whether the plaintiff ig 
entitled to a charge over the plaint mention- 
ed properties? 

3. My predecessor allowed this appeal 
on the ground that the accounts, even if 
their genuineness be admitted, would not show 
that the Jate Seshadri Aiyangar held any 
money as trustee for the plaintiff to whom 
there is no reference in them at all. It is 
true there is no mention of the plaintiff in 
the accounts, but the plaintiff's case, as I 
understand it, is that the plaintiff's father 
K. Srinivasa Aiyangar in 1877 entrusted 
a sum of about Rs. 400 to Seshadri Aiyangar 
who was then, about to marry the plaintiff, 
After K. Srinivasa Aiyangar’s death the 
said Seshadri Aiyangar continued to hold 
the money, as then improved, in trust for his 
wife, the plaintiff; and after Seshadri 
Aiyangar’a death the money came to his son 
The last named died 
in 1906 and plaintiff now seeks to recover 
the money from the estate. 

4, The principal account is Exhibit A. 
The District Maunsif has discussed it at 
length in paragraphs 7 to 17 of his judg- 
meni and has come to the conclusion that it 
is substantially genuine. At the top of page 
7 the name Kaveri Srinivasa Aiyangar was 
undoubtedly, written at a later date Lan 
the rest of the page, as is especially apparent 
on looking af the other side of the paper, 
There is also an interpolation at line 1 a. 
On page 7 the word "Seshan" also is an 
interpolation. With the exception of these 
interpolations the ascount book bears every 
indication of being genuine. There is alao 
evidence that the book is in the handwriting 
of Seshadri, but P. W. No. 3 admits that 
the entry at the top of page 7, and also the 
superscription on page 1 of the book are 
not in Seshadri’s hand. As regards the 
superscription (A8) it runs “K. Srinivasa 
Aiyanger’s account from Avani of Iswara 
year (August) 1877". It appears old, and 
contemporaneous with the first few pages 
of the book, and whether it is or is not 
in the hand of Seshadri, I do not think it 
can be a modern addition. The Vakil for 


Whether the suit is barred 


4 
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the defendant argues that as the account 
book has been tampered with, it cannot be 
accepted. I think that as the suspicious 
items ean be clearly distinguished and are 
few in namber, the rest of the bo:k is 
acceptable. I, therefore, agree with the 
District Munsif, and find that this Exhibit A 
was an account kept by Seshadri in the 
name of his father-in law Ka. Srinivasa in 
order to accoant for money which the latter 
had entrusted with him. As there is no 
mention of the plaintiff, and the oral evi- 
dence is not altogether satisfactory on the 
point, I cannot hold that she was originally 
a beneficiary, either alone or joinily with 


. her father. 


5. Asregards the details of Exhibit A, 
it practically opens on page 5 with “parti- 
eulars of the property brought when he 
came to’ our house" the property being 
mostly jewels. The "he" must be Ka. 
Srinivasa Aiyangar as this was the time 
when he came to Seshadri’s house and the 
whole book purports to be in his name. 
Page 7 and the top of page 8 (Exhibit A 5) 
seta out the details of a total of 


Rs. 387-8-0 which should then be on hand. ` 


Then on page 11 (Exhibit Ad) the particu- 


lars for 3rd November 1830 amut to. 


Ra. 404. In the year 1884 the trast fund 
was carried over to Seshadri’s general family 


fund as is found in Exhibit O.l, and 
Exhibit E, when it &mounte] to Ri 490. 
Exhibit A then ceased aud there is no 


means of ascertaining what became of the 
interest which this money earned. 


6. The Vakil for the defendant has 
argued at length that accounts alone are 
not sufficient to charge any person with 


liability, that the accounts have not been 
properly proved, that they were not kept 
in the regular course of business, tha‘ it 
was not proved that entries were made, at 
the time, that Seshadri may have merely 
been Srinivasa’s book-kaepar whilst Srini- 
vasa himself held the money, and that the 
money may have been subsequently re-paid, 
for {be accounts produced only bring us 
down to 1904, shortly after Seshadri’s death. 
I have considered all these points and I am 
still of opinion that the accounts are as 
good as can be reasonably expected, and 
that they show Seshadri held money on 
trust for Srinivasa, 
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7. After Srinivasa's death, the plaintiff 
inherited his property and thus becomes the 
sole beneficiary of the trust. I find issue 
No. lin the affirmative that the money in 
question was held by Seshadri Aiyaogar in 
trust for Srinivasa Aiyangar, ani after the 
latter's death in trust for the plaintiff. 

8. Issue No. 2 deals with limitation and 
the Districts Munsif has found itin the 
negative. Section 10 of the Limitation Act 
will govern the case and, therefore, there is 
no time limit. The Vakil for defendant 
argues that this section applies only toa 
specific trust, and not to an implied trust 
or one made by operation of law, and he 
has quoted as his authorities the rulings of 
Arunachala Pillai v. Ramasimya Pillie (1), 
Kumarasami v. Subbaraya (2), Ashabas v. 
Tyeb Haji Rahimtuila(8), Barkat v Dault (4) 
and Hirabaz v. Jan Mahomed Khalakdina (5). 
All these rulings are clearly distinguishable 
and no use to the present case. In order 
to make a person an express trustee within 
the meaning of the Limitation Act it 
must, no doubt, appear, either from express 
words or clearly from the facts, that the 
rightful owner has entrusted the property 
to the person for the discharge of a 
particular obligation. I think that such an 
intention does appear from Exhibit A, 
namely, that Seshadri accepted the fuud to 


ba held for Srinivasa’s benefit. Section 10 
of the Limitation Act willapply, and the 
issue 18 answered in the negative, 

9. Issue (83) :—The estate of Seshadri 


descended to the’ deceased husband of the 
defendant, and it is liable for the trust amount, 
There is nothing to show that after 1884 any 
interest was added to principal, and I must 
agree with the District Munsif in presuming 
thatas the beneficiary was Seshadri’s wife, 
the income was used for their family 
expenses. Only the capital amount of 
Rs. 400 can be demanded hy the plaintiff. 

10. Issue (4):—The trustee has mixed 
the trust funds with 
burden is, therefore, upon him to point out 
what has become of them. The plaintiff 
is unable to say that any particular item 
of the plaint property was purchased with 

(1) 6 M. 402. 

(2) 9 M. 325. 

(3) 9 B. 115. 


(4) 4 A. 187; A. W. N. (1882) 8. 
(5) 7 B. 229. 


his own, and the 
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her money, and itis not reasonable that she 
should” be required to do sə. Seshadri 
acquired the plaint property by maney with 
‘which he had mixed the trast funds and, 
therefore, the irast must have a charge upon 
the property. Issne No. 4 is answered in the 
affirmative. 

This second appeal coming on for final 
hearing on receipt of the findiag of the 
lower Apposllate Court upon the issues referred 
by this Court for trial, the Coart delivered 
the following 


JUDGMENT.—The learned District Judge 
has held that Seshadri Aiyangar was express 
irusteg for Srinivasa Aiyangar (Seshadri 
Aiyangar's father-in-law) because the account 
A shows that Srinivasa Aiyangar’s move- 
ables were deposited with Seshadri Aiyangar, 

A mere deposit of moveables or money 
by A with B would not make B the 
trustee of Aon an express trust, s) as to 
attract the provisions of section 10 of the 
Limitation Act. 

A deposit with a Solicitor or other person 
already standing ina fiductary relation to 
another might maka sacha Solicitor an 
express trastee aecording to some Hnzlish 
decisions [See Svar v. Ashwell (6). Also 
Narondas Ramji v. Narondas Ramji (7).] Bat. 
the relation bat «oen a son-in-law and a fathar- 
in-law is not at all similar to the relation 
between a Solicitor and his client, that is, 
a ‘son-in-law by his new matrimonial 
relationship does not stand in a fidaciary 
relation to bis father-in-law as a Solicitor 
does to his client and henesa, the deposit 
in this case by a middle aged father-in-law 
with his youthful son-in-law will not make 
the latter an express trustes for his father- 
in-law. Tho torms of the trast anl the 
duration of the trust have not aball been 
established and it is impossible in this 
case -to ascertain with “reasonable certainty" 
the purpose of the trust, the trust pro- 
perty, or the terms of any transaction in 
the nature of the creation of a brast by 
Sripivasa  Áiyangar. That K. Srinivasa 
Aiyangar rensived back out of his deposit 
sums of moneys whenever required by 
him for his own purposes from his 
son-in-law shows rather that there was 


(6) (1893) 2 Q. B. 390; 4 R. 602; 69 L. T. 586; 42 
W.R. 165. 
(7) 31 B. 418; 9 Bom, L. R. 287. 
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no trust for any specific purpose of any 
specific sum but it was only the ordinary 
casa of a customer who deposited property 
with a Sowcar or a banker and was drawing 
whatever he wanted for his use from time 


to time. [See Official Assignee of Madras v. 
Krishnaswamt Naidu (8), The Oficial 
Assignes of Madras v. Mellapparan Kanoor 


Sarvajana Sahaya Nidhi (9), Official Assig- 
nee of Madres v. Smith (10). and Ichha 
Dhanji v. Natha (11).] That after 1884, 
Seshadri Aiyavgar merely treated himself 
asa banker in possession of his fatbher.in- 
law's money is shown by his having mixed 
up (for investment purposes) the money he 
owed’ to Srioivasa Aiyangar with hig 
(Seshad1i Aiyangar’s) own funds. 

A depositary or a banker or an agent (or a 
debtor to whom a loan is made and who 
promises to return the loan) is not an express 
trustee within the meaning of section 10 of 
the Limitation Act. As this suit was based 
on an alleged relationship between the 
plaintiff and the plaintiff's husband (or 
between the plaintiff's father and the plaint- 
iff’s husband) of cestue que trust and trustee 
and as that allegation has not been establish- 
ed by the oral evidence (disbelieved by the 
District Court) or of the account A (relied 
on by the District Court on remand), the 
suit fails and the second appeal must be 
dismissed. Whether if the plaintiff had 
sued as the heir of a mere depositor, she 
could have succeeded is a question which 
would depend upon allegations and proofs 
as to dates of acknowledgments, dates of 
demands ete. and it is impossible at this 
stage to convert the suit basedon an 
to a suit of a differdnt 
character. 

As the defendant denied the genuineness 
of Exhibit A in its entirety, there will be 
no order as to costs of this second appeal, 


Appeal dismissed. 


(8) 5 Ind. Cas. 331; 33 M. 164; 7 M. L. T. 266; 
(1910) M. W. N. 130. 

(9) 6 Ind. Oas. 427; 34 M. 126; 7 M. L. T. 402; 
(1910) M. W. N. 421. 

(10) 1 Ind. Cas. 712; 32 M. 68; 5 M. L T. 164, 

(11) 13 B. 338. 
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DIEKMANN BROTHERS & Co. v. SULAIMAN HAJEE BROTHERS & Co. 


LOWER BURMA CHIEF COURT. 
First Civiu Arrear No. 71 or 1912. 
September 12, 1913. 

Present: — Mr. Justice Parlett. 
Messrs. DIEKMANN BROTHERS anp Co 
Urp,—- PLAINTIFFS— APPELLANTS 
VETSUS 
SULAIMAN HAJE& BROTHERS anp Oo, 


—-DEFENDANTS— RESPONDENTS. 

Transfer of Property Act (IV of 1882), ss. 8, 130— 
Assignment — Contract— Benefit assignable—Rurden not 
assignable without consent of other party fa contract 
— Actionable claim, transfer of. 

The benefit of a contract is but burden is not 
assignable by one party without the consent of the 

other. 


Mr. S. S. Patker, for the Appellants. 

Mr. J. R. Das, for the Respondents. 

JUDGMENT.—The defendants in this 
case, who are millers, on the 22nd September 
1910 sold to Zaretsky Bock & Co. the whole 
produce of rice meal from their mill for the 
season 1911 at Rs. 85 per 100 baskets of 45 


pounds net, delivery to be taken ez hopper ab 


seller's mill from the lst January 1911 to 
the end of 1911 season, date at seller’s option 
and payment to be made in cash before any 
rice meal was removed but not in any case 
later than immediately after milling and 
apparently as soon as 1,000 bags were bagged. 
On the 10th August 1911 Zaretsky Bock & 
Qo. endorsed this contract as transferred to 
` the plaintiff firm and on the same day wrote 
to defendants informing them of the transfer 
and asked them to send bills in fature to 
plaintiffs. There was no reply to this letter 
and on the 2nd September 1911, the plaintiff 
frm wrote to them asking for a bill aud 
delivery order in respect of about 1,000 baga 
which they believed them to have ready, and 
on the 4th September defendants replied 
repudiating the transfer of the contract as 16 
was made without their knowledge and con- 
sent. The plaintiffs firm purchased 1,100 
bags of rice mealin the open market at 
Rs. 115 per 100 baskets of 45 pounds and 
have now sued the defendants for Rs. 1,320 
damages suffered in the transaction. The 
principal. point is whether the contraet is 
assignablé without the assent of the defend- 
ants, the sellers. A somewhat similar cən- 
tract was held not to be assignable in Tod v. 
Lakhmidas Purshotamdas (1), and cogent 
reasons for the decision are set out in the 


(1) 16 B. 441. . 


judgment in that case. It is, however, point- 
ed out that it was decided before the Transfer 
of Property Act came into force, and it is 
urged that this contract is an actionable 
claim as defined in section 3 of that Act and 
can, therefore, be transferred under the provi- 
sions of Chapter VIIL I doubt, however, 
whether until Zaretsky Bock & Co. claimed 
delivery on teuder of payment aud were re- 
fused, an actionable claim arose which they 
could transfer as such to another party. 
The more recent cases of Jaffer Meher Ali v. 
Budge Budge Jute Mills Co. (2) and Nathu 
Gangaram v. Hansraj Morarjt (3) were decid- 
ed after the Transfer of Property Aah came 
into forca and in neither was a contrast simi- 
lar to that involved in the present case con- 
sidered to be transferable merely as an action- 
able claim. The principle there laid down is 
that the benefit of a contract for the purchase 
of goods as distinguishel from the liability 
thereunder may be assigned, understanding 
by the term benefit the beneficial right or 
interest of a party under the contract and 
the right to sue to recover the benefits created 
thereby, provided that the benefit sought to 
be assigned is nob coupled with any liability 
or obligation that the assignor is bouud to 
perform. “Ib was expressly stated in the 
Cale1tta case that looking at the terms of the 
contract, it did not appear to impose any 
liability or obligation of a personal eharacter 
ou the assignor, which would prevent the 
operation of the rule of assignment, aud L 
feel no doubt that the expression "of a per- 
sonal eharaster" referred to the obligation 
only and not to the liability, aud that the 
decision was not intended to 
qualify the rule that, though the benefit of 
a contrach may bə assignable by one 
party, the burden is not so as:iguable 
without the consent of the other party. The 
House of Lords’ ease of Tolhurst v. The 
Associated Portland Qement Manufacturers (4) 
wad referred to as an authority for this 
contract being assignable, bat the decision in 
that case was arrived a5 on a consideratiqn of 
the terms of the particular contract concern- 
ed and the assenb of the Lord Chancellor to 
the opinion of the majority of ihe Judges 
was accorded, and that with hesitation, 
(2) 38 C. 702; 10 C. W. N. 755, 
(3) 9 Bom, L. R. 114. 


(4) (1903) A. C. 414; 72 L. J. K. B. 884; 89 L. T. 
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only in view of the length of duration of 
“the *contemplated contract, the persons 
engaged in ib, and the nature of the con- 
tract itself,in none of which respects had 
it anything in common with the eontract 
now under review. Looking at the contract in 
this case I think it clearly imposes liability 
on the purchasers suchas would preclude their 
transferring it without the cousent of the 
sellers. It contains the following clauses: — 

“10. If market price of above rice meal 

declines prior to milling, sellers have the 
option of requiring buyers to deposit a 
margin betwen contract and market prices 
of the day within 24 hours. . 
"ll. Should buyers fail to appear to take 
delivery ev hopper or as above, sellers 
to have the right of cancelling this con- 
traci and claiming on buyers for any 
difference in price between sale and market 
price of the day on which the rice meal was 
to have been milled. 

12. Sellers have the option of disposing 
of the rice meal by public or private sale 
for buyers’ account should they fail either 
to deposit margin as above or to pay for 
it as above within two days of the presenta- 
tion of the bill.” 

These provisions, in my opinion, operate 
to render the contract not assignable 
without the seller's consent. "The' appeal is 
dismissed with costs. 

Appeal dismissed. 





MADRAS HIGH COURT. 
SeoonD Cryin Appears Nos. 701 awn 779 
or 1912. 
"S February 5, 1914. 
Present; —Mr. Justice Sankaran Nair and 
' Mr. Justice Ayling. 
In S. A. No. No. 701 or 1912. 
SUBBA REDDIAR-—PLAINTIFF— 
APPELLANT 
In S. A. 779 of 1912. 
SUBBA REDDIAR AND ANOTHER -— 
DEFENDANTS Nos, 2 AND 83—APPELLANTS 
' VETEUS 
VISVANATHA REDDIAR AND ANOTHER— 


DEFENDANT AND PrLAINTIFF—HESPONEENTS, 

Spectfic performance—Sale-deed executed but not 
registered owing to vendee’g allowing registration period 
to eapire—Suti by vendee to compel execution and 
registration of another sale-deed. 

Where a vendeo did not present the sale-deed for 
registration in view of the vendor's inconveniences and 
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the time for registration expired, it was held that the 
vendee was not entitled to a decree that the vendor 
should execute and register another similar document. 


Second -appeals against the decrees of 
the Court of the Subordinate Judge of 
Mayavaram at Kumbakonam,in Appeal Suits 
Nos. 904 and 953 of 1910, respectively 
preferred against those of the District 
Munsif of Shiyali, in Original Suits Nos. 185 
and 126 of 1909, respectively. 

Mr. R. Kuppusami Atyer, for the Appellants. 

Mr. S. Muthiah Mudalzar, for the Respond- 
ents, 

‘These second appeals coming on for 
hearing on the 6th of February 1913 
and having stood over for consideration 
till the 13 of February, 1913, the Court 
(Benson and Sundara Aiyar, JJ.) delivered 
the following 

JUDGMENT.—This is a suit for specific 
performance of an agreement to sell certain 
lands made by the Ist defendant in the 
plaintiff's favour. The 2nd defendant is a 
subsequent purchaser from the Ist defendant. 
The Ist defendant executed a sale-deed 
in the plaintiff’s favour on the 29th June 
1907. According to the plaintiff, he asked 
the Ist defendant repeatedly to register the 
sale-deed but the latter made excuses at first 
on the ground that it was inconvenient 
to him to do so immediately in consequence 
of an attack of small-poxin his house and 
allowed the time for presenting document 
for registration to elapse, and that he 
subsequently promised to execute a fresh 
sale-deed, but was persuaded by others 
not to do so. The sale-deed to the 
2nd defendant was executed on the 17th 
June 1908. The District Munsif found the 
plaintiff's allegations proved, and gave the 
plaintiff a decree for specific performance 
directing the Ist defendant to execute a fresh 
sale-deed. On appeal the Subordinate Judge 
reversed the District Munsif’s decree ou the 
ground that the Ist defendant having 
already executed one sale-deed, Exhibit B, 
it was the plaintiff’s duty to get it registered 
and, if he could not do so, to institute a suit 
for its registration. He found that the Ist 
defendant did not agree to execute a fresh 
sale-deed; but he has not recorded a finding 
on the question whether the non-registration 
of Exhibit B was due to any default on the 
part of the plaintiff or whether it was due 
to the 1st defendant's failure to comply with 
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the plaintiff's request to get it registered, 
although the District Munsif found that it 
was owing to the lst defendant’s neglect to 
comply with the plaintiff's request to attend 
the registration offica aud to admit the 
execution of Exhibit B that it was nob 
registered. The Subordinate Judge has 
proceeded on the assumption that even in 
that ease the only remedy of the plaint- 
. if who had Exhibit B in hia. own pos- 
session was to take steps to gebit regis- 
tered compulsorily and in case he did not 
succeed in obtaining registration to institute 
a suit for the purpose, Before disposing 
of this question of law, we consider it 
desirable that the Appellate Court should 
record a finding on the question whether 


the non registration of Exhibit B was 
due to the lst. defendant's default or 
negligence. The Subordinate Judge is 


requested to submit a finding on this ques- 
tion on the evidence on record within 
one month from the date of receipt of this 
order. ‘Seven days” will be allowed for 
objectious. 

[n compliance with the order contained 
in the above judgment, the Subordinate 
Judge of Mayavaram submitted the fol- 
lowing 

FINDING.—1. I am directed to submit 
a finding on the question "whether the non- 
registration of Exhibit B was due to 
Ist defendant’s default or negligence." ` 

2, The chief consideration in regard to 
that matter in the circumstances of the case 
is whether anything remained to be done 
on the part of the plaintiff to complete 
ihe transaction under Exhibit B and 
whether he wanted to avoid it. That 
again reduces itself to the question whether 
the plaintiff had passed the promissory- 
note actually to the Ist defendant on the 
date of Exhibit B or whether the Rs. 200 
for which it was executed was reserved 
to be paid on registration of Exhibit B 
and the plaintiff was not able to make it 
up. I am decidedly for accepting the 
plaintiff's version and hold that for the 
Rs. 200 due (over and above the prior 
mortgage amount of Exhibit A) for the 
consideration of Exhibit A, a promissory- 
note was executed and delivered to the lst 
defendant and that with that, nothing more 
remained to be done on the plaintiff's 
part. i 
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3.. [u  regatd to the case of the Ist 
defendant, I must state first of all that ib 
has not been uniform. By his written 
statement he took up the position, that, 
though the promissory-note was executed, 
it was reserved by the plaintiff himself 
to be delivered to 1st defendant after the 
registration of Exhibit B. But in the 
evidence he has tried to make out that he 
wanted the amount in cash and that was 
put off to the completion of Exhibit B, by 
registration. Exhibit B reeites specifically 
that the promissory-note was delivered to 
the Ist defendant and Exhibit B was 
admittedly delivered over ‘to the plaintiff. 
Tne lst defendant states in his re. 
examination that even before the sale-deed, 
Exhibit B, was written, "I wanted that the 
money should be paid in cash, Plaintiff 
said, he would pay before the Sub Hegis- 
trar.” It is not easy then to believe that 
Exhibit B should have been allowed to 
recite delivery of the  promissory-note. 
Assumivg that it was not attended to 
at the time of the writing, it is impossible 
to believe that, with such recital and 
after being attested by the Ist defendant's 
brothers. I agree with the District Munsif 
in considering: that the attestation by the 
brothers is proved by his maternal unele; 
Exhibit B should not have been held by 
the Ist defendant himself till the money 
should be paid to him as arranged. 

4, Apparently the sale offer proceeded 
from that let defendant himself, That is 
made clear by his admission that he made 
inquiries at Kodangudi (plaintiff's village) 
whether avy would purchase. If then 
Exhibit B was executed for raising 
moneys for any immediate needs, it is 
remarkable that the Ist defendant should 
not have made more pressing demands 
of plaintiff for it. All that he says 
amounts to this: —that the plaintif agreed 
to pay the money after taking 
the attestations of lst defendant's brothers 
to Exhibit B and at the time of register- 
ing Exhibit B, that after plaintiff’s son's 
return from lat defendant's village, ‘with 
such attestations, the Ist defendant asked 
the plaintiff for money, that plaintiff 
promised to , pay in ‘ten days, but that 
afterwards the plaintiff or his aon did not 
turn up or press him to’geb Exhibit D 
registered. [t is hard to believe the lat 
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defendant that not even when the plaint- 
iff’s son went to his (lst defendant's) 
place on the occasion of his (plaintiff’s 
son’s) father-in-law’s death and met the Ist 
defendant, had they any talk about the sale. 
Whichever version in regard to the Rs. 200 
-be true, it is too much to ask us to believe, 
that there should have been no talk over 
the matter then. The Ist defendant's 
statement that even when he went to sell 
. the second time he had no talk with the 
plaintiff or his son over the matter is also 
incredible and significant. I am disposed to 
consider the evidence of the plaintiff’s Ist- 
witness much more reliable. It is more likely 
that the registration ‘was put off on 
account of the inconveniences in lst defend- 
ant's family. That two of the children 
of the lst defendant were attacked with 
smallpox and that one of them succumbed 
to it are admitted by the Ist defendant. 
He puts the period at a month cr two 
later than where the plaintiff’s son puts it 
at, bnt as I have said, the plaintiff’s Ist 
witness is more to be relied on. I have 
not much doubt in concluding that the 
promissory-note was passed on to the Ist 
defendant and there remained nothing 
more on the plaintiff's part to do to complete" 
ihe sale. I hold that the registration of 
Exhibit B was pub off on account of the 
lst defendant's inconveniences ard that it 
was his neglect or default that is res- 
ponsible for ihe non-registration. Doubt- 
less the plaintiff might have presented 
Exhibit B for registration, nevertheless, 
he | would appear to .have been only 
accommodating the Ist defendant in 
his difficulties. I find the issue in the 
affirmative. 

These second appeals coming on for final 
hearing after the return of the finding of 
the lower Appellate Court upon the issue. 
referred by this Court for trial, the Oourt 
delivered the following 


JUDGMENT.—The finding is that the 
plaintiff might have presented the transfer 
deed fpr registration but the registration of 
the deed was put off on ascount of the 
Ist defendant's inconveniences. On this 
finding the plaintiff is not entitled to a 
decree that the lst defendant should execute 
and register a similar document. We 
accordingly confirm the decrees of the lower 


Appellate Court and dismiss the second 
appeals with costs. : 
Appeals dismissed. 


CALCUTTA HIGH COURT. 

Suconp Crvi Aepean No. 3736 or 1910 
January 9, 1914, 
Present:— Mr. Justice Imam and 
Mr. Justice Chapman. 

Maharaja BIRENDRA KISHORE 
MANIKYA BAHADUR—PraiNTIFF— 
APPELLANT 
versus 
FAIZUDDI AND OTAERS — DEFENDANTS — 
RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss 50, 115— 
Record oj Rights— Entry as occupancy raiyat—Pre- 
sumption of fixity of rent, whether applicable. 

A tenant, recorded in a Record of Rights prepared 
under Chapter X of the Bengal Tenancy Act as an 
occupancy ratyat merely, is not entitled to the benefit 
of the presumption as to fixity of rent under sec- 
tion 50 of the Act, according to the provisions of 
section 115. 

Appeal from the decree of the District 
Judge of Tipperah, dated July 30ch, 1910, 
affirming tbat of the Fourth Munsif of 
Comilla, dated August 30th, 1909. 

Babus Dwarka Nath Chakravarti and 
Govinda Chandra Dey Roy, for the Appellant. 

Babus Tara Kishore Ohowdhuiy and 
Upendra Kumar Roy, for the Respondents. 


JUDGMENT.—This appeal arises out of 
a suit for enhancement of rent. HEuhance- 
ment was claimed upon the ground that. the 
area held by the tenants was in excess of the 
area for which rent had been paid by them 
and upon the ground of rise in prices. The 
lower Courts have held that the landlord is 
entitled to enhancement on aecount of excess 
area but that the excess area was not so 
large as that stated in the plaint. The 
claim to enhancement on the ground of rise 
in prices was disallowed, ib being held that 
the tenants were protected by the fact that 
they had paid the same rent for twenty 
years and were, tnerefore, entitled to the 
presumption that they had held at that rate 
from before the Permanent Settlement (sec. 
tion 50, Borgal Tenancy Act). The landlord 
appeals. 
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Upon examination we find that the ques- 
tion of excess area was entirely a question 
of fact and we are uot disposed to interfere 
with the concurrent findings upon the point. 

There remains the question of the appli- 
eability of section 50 of the Bengal Tenancy 
Act. Itis contended that having regard to 
the fact that the tenants had been recorded 
in a Record of Rights prepared under Chapter 
X of the Bengal Tenancy Act as occupancy 
ratyats merely, they were not entitled to the 
benefit of section 50, Section 115 of tha 
Act provides that when such a record has 
been made in respect of a tenancy, the pre- 


sumption under section 50 shall not tbere- | 


after apply to the tenancy. The present 
suit wasin a Munsil’s Court some time 
after the entry in the record was made. The 
contention must prevail, The provisions of 
section 50 could not properly beapplied. The 
evidence proved payment of rent as far back 
as 1856 but it cannot be beld that this was 
sufficient, apart from the presumption provid- 
ed by section 50 to prove that the rate had been 
paid from before the time of the Permanent 
Settlement. 

It was eontended, however, on behalf of the 
tenants that they were entitled to prove that 
` they were ratyats at fixed rates under an ancient 
conveyance or contract, the terms of which 
might be inferred from the length of the 
period for which the rate of rent - had been 
unchanged. We should have been prepared 
to consider this argument if such a ease had 
been madein the written statement. Not 
only was no such case made, but the allegations 
of the written statement were inconsistent with 
such a case. For the allegation was not that 
the tenancy was in its origin a tenancy ata fixed 
rate. On the contrary, the allegation was that 
the tenants were protected from enhancement 
only upon the ground thatthe tenancy at 
the present rental had commenced from before 
the Permanent Settlement. 


The result is that we hold that the claim 
for enhancement upon the ground of a rise 
in prices was improperly disallowed. The 
judgment. and decree is to that extent sat 
aside. The case is remanded to the District 
Judge to determine the amount of enhance- 
ment to which the landlord is entitled on this 
ground. Costs will abide the result. 

Case’remanded. 
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PUNJAB CHIEF COURT. 
SEGOND OCivin ÀPPEAL No. 34 or 1912. 
June 30, 1913. 
Present: — Mr. Justice Beadon and 
Mr. Justice Soott- Smith. 
MIRAN BAKSH AND oTHERS—PLAINTIFFS— 
APPELLANTS < 
versus 


NATHU —DekrENDiNT—HE8PONDENT. 

Custom — Gift — Gift by male — proprietor-—One rever- 
sioner whether can be preferred as donee to others — Araing 
of the Hoshiarpoor District. 

Among the Arains of the Hoshiarpur District, a 
male proprietor cannot gift his ancestral property in 
favour of one reversionary heir to the exclusion of 
the others. 


Second appeal from the deeree of the Di- 
visional Judge, Ludhiana Divisiou, dated the 
9th October 1911, reversing that of the 
Mansif, Ist Class, Hoshiarpur, dated the 6th 
June 1910, deereeing plaintiffs’ claim. 

The Hon'ble Mr. Muhammad Shafi, K. B., 
for the Appellants, 

Rai Bahadur Pandit Sheo Narain, for the 
Respondent. 

JUDGMENT.--The land and houses in 
dispute are the ancestral property of Bura 
who was defendant ,No.l in this suit bat 
died while the suit was pending. The 
plaintiffs are the descendants of  Bura's 
brothers, Sawan and Saudagar, aud Nathu 
defendant is the son of Buras third 
brother, Shadi, Thus under the pedigree- 
table the plaintiffs are Bura’s reversionary 
heirs to the extent of 2/3rd share and Nathu 
defendant is Buras reversionary heir to the 
extent of 1/3rd share. The parties are Arazns 
of the Hoshiarpur District. 

Bura’s daughter, Musummat Fatima, who 
died about twelve years before the suit was 
married to Nathu, defendant, and by him had 
a son Rahmatullah who died in 1907. 

Bura made a gift of his property to his 
daughter's son Rahmatullah but the pro- 
perty again reverted to Bura on Rahmat- 
ullah's death in 1907. 

In June 1908 Bura made a gift of the pro- 
perty to Nathu by registered deed in conse- 
quence of which the plaintiffs brought the 
present suit to have it declared that this gift 
will not affect their reversionary rights, 
The first Court decreed the claim but the 
lower Appellate Court,has dismissed the suit. 

Bura did not die till some time after the 
gift; he appeared before the Sub-Registrar 
and personally got the deed registered and 
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in the absence of Nathu, who isa Police 
Constable serving in the Jullundur District, 
he caused mutation to be effected in Nathu's 
favour. Thus though Bura was an old man 
and as a defendant repudiated the gift in 
Court, it is obvious that the gift was volun- 
tarily made and though Bura retained the 
management of the property on behalf of the 
absent donee, formal possession passed to 
the donee at mutation. l 

A gift to a son-in-law which is intended to 
benefit the donor's daughter. and her child- 
ren is sometimes allowed by custom bnt the 
gift now in dispute is not one of this kind 
because at the time of the gift the donor's 
daughter and her only child were both dead. 
In fact Counsel for the defendant has not 
contended before us that the gift is valid by 
reason of the fact that the donee is the 
donor’s son-in-law. Thus the point for de- 
cision is whether, among rains of the 
Hoshiarpur District there can be a gift to 
one reversionary heir to the exclusion of the 
others. 

According to mutation entries on the re- 
cord, one Alladya made a gift to his nephew 
in 1862 and one Umra made a gift to his 
nephew in 1885. There is, however, no evi- 
dence to show the circumstances under which 
these gifts were made and they are not of 
much value as instances of custom. 

In a decision by the Subordinate Judge of 
Jullundur, dated 28th April 1886, relating to 
Arains, a gift toa nephew was upheld but 
in that case the donee had lived for 20 years 


since his infaney with the donor as an adopt- 


ed son. 

A decision by the District Judge of 
Jullundur, dated 15th November 1905, has 
also been referred fo but here again the 
donee was an adopted son. 


Lastly, in a case decided by the District 
Judge of Jullundur on 4th April 1906 and 
relating tə Arains a gift to a nephew in 
return for services rendered was upheld. 

In the present case it is contended that the 
gift is valid by reason of services rendered fo 
Bura By Nathu but assuming that such 
services would make a gift valid by custom, 
we are unable to agree with the lower Appel- 
late Court that any “services have been 
proved. Nathu on one occasion appears to 
have sent a money order for Rs. 30 but ib 
is not apparent for what purpose this money 
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was sent and this petty remittance 18 certain- 
ly not adequate consideration for the transfer 
to him of the whole of Bura’s estate. Nathu 
has been serving in the Police. He has not 
lived with Bura and has not assisted 
Bura in the management of his affaira or the 
cultivation of his land. He has married 
another wife by whom he has children and in 
fact he refused to leave the Police and to go 
and live with Bura a5 his village. 

Under these circumstances we are unable 
to hold that the gift is binding on the plaint- 
iffs and accepting the appeal and reversing 
the lower Appellate Court’s decree, we restore 
the decree of the first Court allowing the 
plaintiffs costs throughout. 

Appeal accepted. 





LOWER BURMA CHIEF COURT. 
SPECIAL SECOND Cryin APPRAL No. 256 
». or 1912. 
February 12, 1914. 
Present; —Mr. Justice Robinson. 
MG. YIN KYE-—DEFENDANT—-ÁPPELLANT 


versus 


MA SETN—PratiNTIFF — RESPONDENT. 
"Burmese Buddhist Low —Divorce, suit for, based on 
desertion and. cruelty. 

Desertion for the statutory periods does not of 
itself dissolve a marriage tie without any further and 
expressed act of volition on the parb of either party 
to the marriage. 

Thein Pe v. U Pet, 8 L, B. R. 175 (F. B), relied 
upon. < 

Beating one's wife and charging her falsely with 
adultery is sufficient cruelty. 

Obiter —Àn innocent party can obtain a legal divorce 
by suit on the ground of desertion for the statutory 
period alone. 

Mr. Palit, for the Appellant. 

Mr. Halkar, for the Respondent. 


JUDGMENT, —Plaintiff-respondent was 


. married to defendant-appellant and lived with 


him for eight or nine years. She sues for 
divorce alleging she had to leave him owicg 
to his cruelty and false charges of adultery. 
They lived apart for 18 months before she 
brought her suit. She bases. her claim on two 
grounds: desertion and cruelty. 

As to the former, desertion for the 
statutory periods does not of itself dissolve 
the marriage tie without avy further and 
expressed act of volition on the part of 
either party to the marriage but the Full 
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Bench in Thein Pe v. U Pet (1) did not decide 
anything more than that. I need not consider 
the ruling any further, though I would pro- 
bably hold, ifit were necessary to decide 
the point, that the innocent party could obtain 
a legal divorce by suit on that ground alone. 
In the present case plaintiff declares she 
was frequently beaten with hands and fists; 
that the blows were severe enough to cause 
blood to flow on one occasion and that they 
raised marks. After she left defendant she 
was one day talking to the wife of a Pleader 
when defendant came in and beat her very 
severely. Sho further alleges defendant 
charged her with adultery and actually filed 


acase on this ground against one Po Su 
which he lost. 
There is a good deal of evidence as to the 


beatings and indeed some at any rate are admit- 
tad by defendant. Hesaysthey were notsevere, 
were only by way of admonition. He says she 
took money from the schoolboys which they 
took from their parents and he beat her in 
consequence. He also admits charging her 
with adultery and says she once confessed 
her guilt and begged for forgiveness. He 
heard from others also of her had conduct. 

I see no reason to doubt the fact of his 
beating her. The evidence of ib is in no way 
broken down and the only reply is to charge 
one of the witnesses with not being a suitable 
companion for his wife. His evidence does 
not weaken plaintiff's case bub strengthens 
it. Plaintiff’s witnesses do not, except in one 
instance, refer to any particular occasion but 
the evidence as a whole, coupled with the 


admitted fact of constantly charging her with . 


adultery, is, I consider, sufficient. 

As to desertion, I consider that as defend- 
ant’s conduct forced her to leave him he is 
the guilty party. 

I dismiss the appeal. There wil be a 
decree for divorce as prayed. It is not 
necessary to make any Orderas to the effect 
on-any property there may be. Any claim 
to property can form the subject of a separate 
suit. 

Appellant ‘must. pay respondent’s costs. 
Advocate’s fee two gold mohurs. 


Appeal dismissed. 
(1) 3 L. B. R. 176 
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CALCUTTA HIGH COURT. 
MiSOELLANEOUS Orvit ÁPPEAL NO. 298 OF 
1912. 

January 6, 1914. 
Present:—-Mr. Justice Teunon and 
. Mr. Justice Beacheroft. 
NAFAR CHANDRA PAL CHOWDHURY 
— DECREE-HOLDER—APPELLANT 
UerTsus 
GOPAL CHANDRA MUKHERJI 
AND OTHER8— JUDGMENT- DEBTORS — 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 93— 
Interest — Execution of decree-—Sale of judgment-debtor’s 
property—Dispute beiweeen two rival bidders Con- 
firmation of sale—Interest wp to confirmation, whether 
decree-holder entitled to. 

Where in execution of a decree the property of a 
judgment-debtor is sold, the purchase-money may be 
paid out to the decree-holder before the sale is con- 
firmed. 

Jogendro Nath Sircar v, Gobind Ohunder Addi, 12 
C. 252, relied upon. 

Bub such payment is in the disaeat ion of ihe 
Court; and where there is a controversy between two 
rival bidders, the Court will not order the payment 


-of the purchase-money to the decree-holder before 


the sale is confirmed. Therefore, in such ciroum- 
stances, the decretal money is not made available to 
the decree-holder until the confirmation of the sale 
and he is entitled to interest up to that date. 


Appeal from the order of the Sub-Jndge 
of Nadia, dated February 13th, 1912. 

Babu Amarendra Nath Bose, for the Appel- 
lant. 


Babu Jogendra Kumar Dey, for the He. 
spondents. 


JUDGMENT.—In this case it appears 
that on the 6th March 1911, the appellant, 
Nafar Chandra Pal Chaudhuri, obtained a 
decree against the respondent for the sum of 
Rs. 6,900 odd with interest at G per cent. per | 
annum until realisation. In execution the 
properties of the  judgment.debtor ` were 
brought io sale, and on the 10th July 1911 
were purchased by one Sudhindra Chandra, 
Moulik for the sum of Hs. 15,000. The 
auction purchaser deposited the earnest 
money (Rs. 3,800) on the llth July and 
paid in the balance Rs. 11,200 on the 19th 
of the same month. Meanwhile ,another 
bidder at the sale, one Asutosh Chaudhuri 
contending that the property ‘had already 
been knocked down, to him for the sum of 
Rs. 9,000, ° applied to this Court to have 
the sale set aside and on the 31st (or 21st) 
July obtained a Rule staying all proceedings 
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perding the hearing and disposal of his 
application. The Rule was discharged on 
the Ist of’ December, the order being 
communicated and the record returned to 
the Subordinate Judge on the lst of 
February. On the following day the sale 
to Sudhindra Chandra Moulik was con- 
firmed. The  decree-holder thereupon 
applied that he should be allowed interest 
on the deeretal amount from the day 
following the date of sale to the date of 
confirmation, that is from the 7th July 
to the 2nd of February and his prayer 
having been disallowed, -appeals to this 
Court. 


The appellant’s contention is that the 


money was not available to him until the 
2ud of February 1912, and he ie, therefore, 
entitled tointerest up-to that date as the 
date of realisation, while the respondent 
contends. that the decree-holder should have 
applied for and withdrawn the money on or 
after the 19th day of July and before the 
lst when the Rule staying all further 
proceedings was obtained from this Court. 
Now in view of the provisions contained in 
Order XXI, rale 93, of tha Code of Civil 
Procedure, 1908, and of the case of Jogendro 
Nath Sircar v. Gobind Chunder Addi tl) 
it cannot be doubted that the purchase- 
money paid in after a sale may be paid out 
before Lhe sale is confirmed. Bat sach pay- 
ment outis in the discretion of the Court, 
and having regard to the controversy 
between the two rival bidders, it was not to 
be anticipated thatany application for pay- 
ment made in the short-interval between the 
19th and 31st July would have been grant 
ed by the Subordinate Judge. We are, 
therefore, of opinion that in the circum- 
stances of the present case the  decretal 
morey was not realised and made available 
to the decree-bolder until the 2nd February 
1912 and that he is entitled to interest at 


the decretal rate up to that date, This 
appeal is, therefore, decreed with costs. 
Pleader’s fee two gold mohurs. 

. l Appeal decreed. 


(1) 12 C. 252. 


MADRAS HIGH COURT. 
Seconp Civit ÁeezAL No. 1539 oF 1910. 
. A January 21, 1914. 

Present; —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 
GOTTIPATICHINA KONDIAH—- PLAINTIFF 
— APPELLANT 
t er$u$ 


GOTTIPATINARASAPPA NAIDU anp 
OTHERS— DEFENDANTS — RESPONDENTS, 

Partnership —Accounts— Collections after dissolution 
of partnership—Sutt both for accounts and share of 
collections —Swit jor accounts barred by limitation— 
Plaintiff entitled to prove collections to be within 
limitation—Defendant’s right to go into general pari- 
nership accounts. 

Iu a suit for the settlement of accounts of a dis- 
solved partnership, the plaintiff partner also prayed 
for the recovery of his share of the collections which 
were alleged to have been received by defendants 
(partners) after the dissolution of the partnership: 

Held, thatevenifthe claim for the settlement of part- 
nership accounts was barred by limitation, the plaint- 
iff was entitled to prove what sums had been reccived 
by the defendants within the three years before 
the suit, leaving, however, an opportunity to the 
defendants to show that if a general account of the 
partnership is taken, the plaintiff would not be found 
entitled to the share claimed by him of the sums 
received by them within the three years before suit. 

Sokkanadht | Vannimundar v. Sokkanadha  Vanm- 
mundar, 28 M. 344, Sadhu Narayana Aiyangar v. 
Ramaswamt Atyangar, 3 Ind. Cas. 486; 32 M. 203; 4 
M. L. T. 475 and Thiruvengada Mudaliar v. Sadagopa 
Mudaliar, T Ind. Cas. 811; 34 M. 112; (1910) M. W. 
N. 446; 8 M. L. T. 231; 20 M. L. L, J. 987, relied 
upon. 

Second appeal against the decree of the 
District Court of Nellore, in Appeal Suit 
No. 89 of 1909, preferred against that of 
the District Muusif of Kanigiri, in Original 
Suit No, 458 of 1907. 

The Hon'ble Mr. T. V. Seshagiri Avyar, 
(with him Mr. T. V. Muthutrishna Atyar), 
for the Appellant. 

Mr. G. K. Narayan, for the Respondents. 


JUDGMBNT. 


Sapasrva Aryan, J.— The plaintiff is the 
appellant before us. His suit, as I usder- 
stand it (especially from the 10th paragraph 
of the plaint), is based on -the allegations 
that the partnership. between himself and 


' the defendants was dissolved by consent in 


October 1903 and that between October 
1903 and May 1904 the plaintiff’s and- the 
8rd defendant/s men collected the debts due 
to the partnership and paid the moneys so 
collected to defendants Nos. 1 and 2. The 
reliefs prayed for in the plaint are that al 
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ihe aecounts relating to tho partnership 
irade may be sent for to the Court and the 
accounts settled and that a decree may be 
passed directing recovery from defendants 
Nos. 1 and 2 and from their family property, 
of the amount of Rs. 846.4 0 which, the 
plaintiff believes, should be due to him for 
his share of the amount ‘collected and paid 
to the defendants Nos. 1 and 2 orof auy 
larger amount which will be found upon 
settlement of accounts.” 


In the 16th paragraph of the plaint the 
cause of action is stated to have arisen from 
November 1908,and I take this to mean 
that the cause of action arose on the several 
dates. between November 1903 and May 
1904 referred to in the lOth paragraph of 
the plaint as the period during which the 
collections were made by the plaintiff's and 
the 8rd defendant's men. 


The lower Courts dismissed the suit on 
the ground that the dissolution really took 
place in May 1903 and not in October 19083 
as alleged in the plaint and as the suit was 
brought in Jaly 1906 more than three years 
from the date of the dissolution of the part- 
nership and as the suit was one for a settle- 
ment of accounts onthe dissolution of a 
partnership, it was barred. I think the 
plaint is not worded as clearly as it might 
have been. A reading cf the paragraphs 
Nos. 10 and 16 of the plaint with the relief 
portion in the 17th paragraph and the 
schedule thereto shows, iu my opinion, that 
the plaintiff wanted to get his share of the 
sums which he alleges were collected by 
the plaintiff's and the 3rd defendant's men 
and were received by defendants Nos. 1 and 
2 between November 1903 and May 1904. 
If, then, besides the general prayer for the 
settlement of accounts of a dissolved part- 
nership there is also a prayer for the re. 
covery of the plaintifi’s share of the sums 
received by twoof the partners within three 
years before the suit, the following decisions, 
namely, Sokkanadha | Vannimundar v 
Sotkanadha Vannimundar (1), 
Narayana Atryangar v. Ramaswamt Atyangar 
(2) and Thirucengadu Mudaliar v. Sadagopa 
Mudaliar (3) seem to apply to such a 


(1) 28 M. 844. 

(2) 3 Ind. Cas. 485; 32 M. 203; 4 M. L. T. 476. 

(3).7 Ind. Cas, 811; 34 M. 112; (1910) M. W, N. 
416; 8 M. L. T. 231; 20 M, L.J, 987. 


Seana. 


prayer and the plaintiff would be entitled 
to prove what sums have been receyyed by 
defendants Nos. 1 and 2 within the three 
years before the suit leaving, however, an 
opportunity to defendants Nos land 2 to 
show that, if a general account’ of the 
partnership transactions is taken, the 
plaintiff would be found not to be entitled 
to the share he claims of the accounts re- 
ceived within the three years before suit by 
defendants Nos. land 2. It must be ad- 
mitted that this aspect of the case was not 
pointedly put forward by the plaintiff before 
the Munsif and no issue was raised on this 
question in the Munsif’s Court. But the 
point seems to have been taken in the 
grounds of appeal tothe lower Appellate 
Court—6th ground—and though there is no 
definite statement that evidence was shut 
out by the District Munsif on the question 
as to what amounts had been received by 
defendants Nos. 1 and 2 between Novem- 
ber 1903 and May 1904, it is contended 
in the appeal memorandum that ‘the District 
Munsif should have tried that question and 
ought to have given a finding on it." Hav- 
ing in mind the difficult nature of the question 
of law involved and seeing that it is not 
uureasonable to suppose that the plaintiff 
and his legal advisers had only vague ideas 
of their legal rights in a case of dissolved 
partnership and of colleations made and 
amounts received by some of the partners 
after dissolution, L think that it is not im- 
proper to allow the plaintiff an opportunity 
to adduce evidence. on that question giving, 
of course, alike opportunity to defendants 
Nos. l and 2 not only to meet the .evi- 
dence which may be adduced by the plaintiff 
in regard to these alleged collections but 
also to prove that the plaintiffs share of 
these collections cannot be recovered by him, 
having regard to the state and result of the 
general accounts of the partnership. We, 
therefore, set aside the decrees of the lower 
Courts and remand the suit tothe Court 
of first instance for a decision de novo not only 
on the questions arising in the case in- 
cluding the question relating to the amounts 
received by defendants Nos. l and 2 as 
alleged in the 10th paragraph of the plaint and 
in the schedule thereto but also on the ques- 
tion of the general state of the accounts if ib 
is necessary to go into that question also: 
The Court-fees paid by the appellant on 
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ihe mgmorandum of appeal will be re- 
funded to' him. Costs incurred in all the 
Courts will be provided for by the District 
Munsif in the fresh decision. 


SPENOER, J.—I concur and I have nothing 
to add. 


Oasa remanded. 


“ 
TET re 


de 


ALLAHABAD HIGH COURT. 
SsECOND Civit Appzat No. 1034 op 1913. 
February 16, 1914, 

Present: —Mr. Justice Ryves and 
- Mr. Justice Piggott, 
NAND RAM—Ptarntire — APPELLANT 
versus 

BRAHM KHAYAL AND orRgRS—DEFENDANTS 
$. 3 — RESPONDENTS, 

"U. P. Land Revenue Act (III of 1901 J, ss. 
111, 114— Partition proceeding, preparation of— 
Objection as to land held in severalty —Proprietary 
Utle—ÀAppeal —Jurisdiction. 

, A mere claim to hold certain lands in a mahal in 
severalty is not an objection raising s question of 
title, such as requires to be deals with under sec. 
tion 111 of the Land Revenue Act, 1901. - 

Muhammad Nasarulla Khan v. Muhammad Ishaq 
Khan, 6 Ind. Cas. 833; 32 A. 523, 7 A. L. J. 553 
referred to. i 

Where in a partition proceeding an Assistant Ool- 
lector orders a particular land, claimed by the 

objector as held by him in severalty, to be allotted 
to him, an appeal lies to the Collector and not to the 
District Judge, the question being one appartaining 
to the preparation of partition procecding. 

Second appeal from the decision of the 
District Judge of Moradabad, dated the 2 Lth 
of June 1913. 

Mr. Jung Bahadur Lil, for the Appellant. 

Mr. Mangal Prashad Bhargava, for the 
Respondents. 

JUDGMENT.— The following are the es- 
sential facts before us for consideration. In 
village Dera in the Moradabad Distriot there 
18 2 small mahal of bighas 2991/1, the pro- 
prietors of which are not recorded as owniug 
fractional shares, bat as proprietors of certain 
areas. Thus Nand Ram, who is the appel- 
lant before us, is the recorded proprietor of 
bighas 110/11, that is to say, virtually of half 
the mahal, On July 22st, 1911, he applied 
for the separation of his share by imperfect 
partition from the rest of the mahal. His 
case has all along been that the entire 
mahal is owned and possessed jointly by 
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all the co-sharers, and he asked that the 
area of -bighas 110/11 claimed by him on 
partition should be made up by the assigu- 
ment to his pati: of his rateable share of the 
lands of each quality and description com- 
prised in the mahal. The Assistant Collector 
eventually issued a proclamation, under see- 
tion 110 of the Land Revenue Act, in which 
he fixed October 19th, 1911, for the filing of 
objections. On this date another co-sharer 
named Brahm Khayal presented to the Court 
an application asking that his own share in 
the mahal, consisting of a certain specified 
area, should also be made into a separate patti, 
The Assistant Collector on the same date 
passed a formal order that, Ínasmuch as no ob- 
jection had been taken toihe applications of 
Nand Ram, partition would be carried out as 
desired. Oa the 18th December 1911, Brahm 
Kbayal presented what he calls an "objec- 
tion," in which he definitely asserts that 
all the lands making up his recorded share, 
which had been duly specified at the foot 
of his former application of October 19th, 
1911, were held by him in severalty in 
virtue.of a private partition, and had been 
so held and enjoyed by htm in severalty 
for many years. He did not, however, pro- 
ceed to ask that his own separate watt: 
might be constituted by simply assigning 
to the same the particular lands specified 
in his applieation of October 18th, 1911, or 
even that the partition proceeding might be 
-so drawn up as not to interfere with his 
possession over any lands which he could 
prove himself to be holding in severalty. On 
the contrary, he resiled altogethor from the 
position taken up by him in his former 
application and asked that Nand Ram’s ap- 
plication for partition should be dismissed 
with costs. This was obviously not a position 
which he was entitled to take up, the period 
limited by law for the filing of objections 
to the partition having. expired. The Assis- 
tant Collector seems to have realized this, 
for he certainly did not treat this "objection" 
filed by Brahm Khayal on December 18th, 
1911, as raising any question to which the 
provisions of section 111 of the Land Revenne 
Act applied. He did not, however, reject it 
on the ground that the relief asked for was 
inadmissible, but proceeded to deal with it 
as if it had closed with some prayer of the 
kind above suggested, that is to say, & 
prayer for the drawing up of a partition pros 
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ceeding so preparal as to maintain Brahm 
Khayal's separate possession over the lands 
alleged by him to ba held in severalty. By an 
order, dated June 22nd, 1912, he decided the 
point in favour of Brahm Khayal; the opera: 
tive portion of that order is in the words: — 
"So they (4. e., the lands claimed by 
Brahm Khayal) will be allotted to Brahm 
Khayal.” Nand Ram appealed to the Col. 
lector against this order, His memorandum 
of appeal is before us, and on the faca of 
it appears to be simply an apbeal against 
an order appartaining to toe partition pro- 
ceeding, such as would bs appsalable to 
the Collector under the provisions of the 
Land Revenue Act. The pleas taken simply 
re-iterate in a somewhat argumentative 
fashion th» single cyatention that the whole 
area constituting the mahal in question 19 
joint and had never been partitioned anongat 
the co-sharers, by private arrangement or 
otherwise. From the order which the Col. 
lector proceeded to pass it woull appear 
that Nand Ram’s ease was very badly repre- 
sented. It would almost saem as if it was 
conceded on his behalf in argument that no 
appeal lay, and that the Collector could 
only act in tha matter by invoking the inter- 
ference of the Board of Rəvenaə in revision, 
Moreover, the Collector’s order discusses the 
whole question asifit had arisen on an objection 
taken by Naud Ram to an application for parti- 
tion made by Brahm Khayal on October 19th, 
1911, he seems to us to misrepresent the sub- 
stauce of Brahm Khayal's application of that 
date, and he omits altogether bə notica the 
later application of Decamber 18th, 1911. In 
this way the Collector cama to the conclusion 
that the Assistant Colleetor's order of Jane 
22nd, 1912, had decided a quastion of pro- 
prietary title raised under ssction lll of the 
Land Revenue Act, and that an,appsal lay to 
the Court of the District Judge. He re- 
turned the memorandum of appeal for pre- 
sentation to the proper Court. The District 
Judge came to the sonclusicn that the order 
was not one appealable to his Court, and on 
June 24th, 1918, he dismissed the appeal with 
costs. Four days later, by a curious ex p rte 
order, 
altogether irregular after the order dis. 
missing the appeal, he allowed the memo- 
randum of appeal, to be returned to Nani 
Ram's Counsel, merely noting that he did s» 
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at the latter's request. Nand Ram hae filed 
a second appeal and als» an application for 
revision to this Court; they are both identical 
in terms, except that the petition of appeal 
contains an additional paragraph not appear- 
ing in the application for revision. Pre- 
sumably Nand Ram’s legal advisers were 
puzzled by the proceedings in the District 
Judge's Court, and hardly knew whether 
they were contesting a decree disnissing 
the appeal er an order returning a plaint 
under Order VII, rale wi of the Civil Pro- 
cedure Code. 


It is a pity the District Judge should have 
gone wrong in his procedure, because on the 
substantial question of law involved, he was 
undoubtedly right. On the pleading of the 
parties in the Court of first instance we 
have no doubt that the Assistant 
Collector had not before him on June 22ud, 
1912, any objection to the partition, raising a 
question of title and susceptible of being 
dealt with under the provisions of section 111 
of the Land Revenue Act. Even if the plead- 
ings bad taken a different course, and Brabra 
Khayal's petition of October 19th, 1911, had 
purported to be an objection tothe applisation 
for partition, there is clear authority of this 
Court for holding that a mere claim to hold 
certain lands in the mahal in severalty is not 
an objection raising a question of title 
such as reqaires to be dealt with under 
section lll of the Land Revenue Act, vide, 
Muhammad Nasirullah Khan v. Muhammad 
lshag Khan (1). Brahm Khayal never denied 
that the lands specified in his application 
formed part of the mahal scught to be parti. 
tioned, and his petition of October 19th, 1911, 
does not even explicitly ask that these 
particular lands should bs assigned to his 
mahol. The Assistant Collector was quite 
right in dealing with the matter as a dispute 
relating tothe preparation of the partition 
proceeding, and in dealing with it under 
section 114 of the, Land Revenne Act. We 
find that he has in fact drawn up a regular 
partition proceeding, in which he aseigns to 
Nand Ram the whole area claimed by him, 
though giving effect to Brahm Khayal’s 
claim to have the dands specified by him 
assigned to his pattz. What Nand Ram 
wants isan adjadicition on the merits, by 


(1) 6 Ind Oas. 833,32 A. 5238; 7 A. L. J. 053, 
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some authority hizher than that of the 
^ Assistant Collector, on tha raal qiastion in 
dispute between himself aud Brahm Khayal, 
that is to say, as to the latter's holding in 
severalty the particular plots claimed by him. 
It has been suggested in argument that we 
cannot dictate to the Revenue Courts as to 
the admissibility of Nand Ram’s appeal, and 
that in any case no order which we can now 
pass is likely to affect Nand Ram's position 
before,the Court conducting the partition. 
Oar business, however; is to see that proper 
orders are passed on the only paper with 


which-we are concerned, namely the petition. 


of appeal presented by Nand Ram to the 
District Judge of Moradabad. We hold that 
an appeal from the Assistant Collector's order 
of June 2.nd, 1912, did not lie to-the District 
Judge but did he to the Uollector. We set 
aside the decree dismissing. the appeal with 
costs and in lieu thereof we direct under 
Order VII, rule 10, read with section 107 (2) 
and Order XLI, rule 33, read with Order X LII, 
rule l, of the Civil Procedure Code, that the 
memorandum of appeal be -returned to Nand 
Ram for presentation to the proper Court. 

In considering the question of costs, we 
hold b»th parties to have bsen to blame. 
Nand Ram should not have acquiescad in the 
Collector’s order, but have taken it before 
the higher Revenue Courts; Brahm Khayal, 
on the other hand, has been fighting the 
case improperly shifting his ground con- 
tinually, denying the jurisdiction of the 
Collector in one. Court and that of the 
District Judge in the other. We leave 
the parties to bear their own costs through- 
out. 

Memorandum of appeal returned, 


CALCUTTA HIGH COURT. 
Civi Rote No. 27 or 1914. 
February 16, 1914. 
Present:—Justice Sir Harry Stephen, KT., 
and Mr. Justice Mullick. 
MUHAMMAD MUSA AND ANOTHER — 

DEFENDANIS—PETITIONERS 
` versus 

Mr. ABUL HASSAN KHAN AND OTHERS — 


PuaINTIFF3— OPPosiTE PARTIES. 
Civil Procedure Code( Act V of 1908), ss, 24, 92 —Ben- 
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gal, N.-TW. P, and Assam Civil Courts Act (XII of 1887), 
s. 8 —Addihonal Judge appointed by Local Government 
but not empowered to receive sutts under section 92, Civil 
Procedure Code, or to perform functions of District Judge 
in respect of suits under section 02— Transfer of suit 
wnder section 92 by District Judge to Additional Judge, 
whether legal: 

An Additional Judge appointed under section 8 of 
the Beazal, N.-W. P. and Assam Civil Courts Act 
of 1337 but not empowered by the Local Government 
to reszive suits under section 92, Civil Procedure Code, 
and to whom the District Judge had not assigned the 
fanctions of a District Jadge in respect of section 92, 
has no jurisdiction to try a suit under that section, 
instituted before the District Judge but transferred to 
a Court under section 24 of the Oivil Procedure 

ode. 

Abdul Karim v. Abdus Sobhan, 13 Ind, Cas. 243; 39 
CO. 146; 16 0. W. N. 44, followed. 


Rale against an order of transfer of the 
casa made by the District Judge of Patna, 
from his file to that of the Additional Judga 
of Patna. 

FAOCTS.—4A suit under section 92 of the 
Civil Prosedure Code was institated in the 
Court of the District Judge of Patria. The 
local Government actiag under section 8 of 


the Bengal, N.W. P. and Assam 
Civil Courts Act of 1887, appointed 
an Additional Judge at Patna. The Local 


Government did not empower the Additional 
Judge to receive suits under section 92, nor 
did the District Judge assign to him the 
function of a District Judge in respect of 
section 92. The District Judge transferred 
the suit to the Additional Judge under section 
24 of the Civil Procedare Code. When the 
case was taken up by the Additional Judge, 
the defendants raised the objection that he 
had no jurisdiction to hear the suit. The 
learned Additional Judge disallowed the 
objection with the following remarks: — 


"Rai Parnendra Narayan Singh Bahadur, 
for defendant, files a petition, objecting 
that as this Court has not been specially 
empowered by the Leal Government under 
section 92, Civil Procedure Code, it is not 
eompetent to hear this case. He quotes the 
case of Abdul Karim Abu Ahmed Khan Ghaznavz 
v Abdus Sukh Subhan Ohaudhuri (1). [n 
that case a Subordinate Judge was specially 
empowered under section 92 to try a parti. 
cular suit. 

No nbti&eation under section 92 is neaded 
to give to an Additional Judge power to 
hear suits instituted under that section in 


(1) 13 Ind. Cas, 243; 16 C. W. N. 44; 39 C, 146, 
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the Court of the District Judge and trans- 
ferred by him to the Additional Judge. 
Under section 8 of the Civil Courts Act the 
Additional Judge exercises the same powers 
ag a District Judge in cases assigned to him 
by the- District Judge. I may observe that 
if the fact that a suit under section 92 must 
be instituted in the Court of the District 
Judge is to bar its transfer to the Additional 
Judge, then no work could be given to an 
Additional Judge at all. Iimagine that the 
effect of a notification under section 92 would 
merely be that suits under that section would 
be instituted in the Court of the Additional 
Judge. I find that an Additional District Judge 
has power to try cases of this nature trans- 
ferred to him by the District Judge, without 
any special notification.” 


The defendants moved the High Court and 
obtained this Rule upon the plaintiffs to 
show cause why the order transferring the 
case to the file of the Additional Judge should 
not be set aside as being made without 
jurisdiction, 

Mr. S. P. Sinha, Babus Umakali Mukherjee 
and Surendra Nath Ghoshal, for the 
Patitioners. 

Dr. Dwarka Nath Mitter, for the Opposite 
Party. 


JUDGMENT.—In this case the Local 
Government acting under section S8 of the 
Bengal and Assam Civil Courts Act, 1887, 
appointed Mr. James, Additional District 
Judge at Patna. On the 2nd February 
1914, Mr. Roe, the District Judge, trans- 
ferred to him a anit under section 92 cf 
the Code of Civil Procedure instituted 
before himself, which had proceeded as far 
ag the settlement of issues. It is not 
disputed that this transfer was made 
under section 24 of the Civil Procedure 
Code. On Mr. James taking up the case 
it was argued before him that he had no 
jurisdiction to deal with it, but this was 
overruled. A Rule, however, has been 
granted in this Court calling on the 
opposite party to show canse why the 
order transferring the case to the file 
of the Additional Judge should not be set 
aside as being made without jurisdiction. 
The objection to Mr. Ross order is as 
follows:—The effect of Mr. James’ appoint- 
ment was that he became capable of 
discharging any of the functions of a District 


Judge which the District Judge might assign 
to him, andof exercising the powers’ of a 
District Judge in discharging them: but the 
functions so assigned must be general and 
no such functions were assigned by Mr. 
Roe’s order of transfer under section 24 
of the Code. This is a sound objection 
and a comparison of the language of the 
two. enactments referred to, makes any 
other conclusion impossible. It is also 
consistent with the decision of this Court 
in Abdul Karim Abu Ahmed Khan Ghaznavi v. 
Abdus Sobhan Ohouihry (1). Had the local 
Government empowered Mr. James to receive 
suite under section 92 the case might have 
been different, for it is not disputed that 
he would then have been "the principal 
Civil Court” under section 92, Civil Pro- 
cedure Code, though he would be a sub- 
ordinate Court under section 24. Had 
the District Judge assigned to Mr. James 
the function of a District Judge in res- 
pect of section 92, then also all might 
have been well. But as it is, Mr, 
James had no jurisdiction to deal with 
gases under section 92 at the time the 
order was made, and Mr. Roe effected 
nothing by his order of transfer. 

This Rule is, therefore, made absolute, 
and the order of transfer is set aside. We 
make no order as to costs. 

Rule made absolute. 





LOWER BURMA CHIEF COURT. 
Civin Revision Permios No. 155 op 1912. 
January 21, 1914. 

Present: —Mr. Justice Robinson. 

A. T. K. P. L. CHETTY — APPLICANT 
Versus 
SK R.S.S. T. CHETTY FIRM— 
RESPONDENT. 

Contract Act (IX of 1872), s. 90, ill. (e) — Delivery 
order -- Possession —Constructive delivery, effect of. 

The handing over of a delivery order is not suffi. 
cient to give possession without something further, 
An order to the ware-houseman or miller must be 
accompanied by their assent to the transfer. 


Le Geyt v. Harvey, 8 B. 501, followed, 
In cases of constructive delivery, the delivery must 


have the effect of putting the goods in the possession 
of the buyer and this effect must be clearly created 
and established. 

Mr. Dantra, for the Applicant. 

Mr. Billémoria, for the Respondent, 
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JUDGMENT.-—On 16th June 1911, 
defendants bought from Messrs. Steel Bros. 
and Co. Ltd. A. I. Goodie rice at Rs. 300 
per 100 baskets, the amount being 1,500 
baskets minimum and 2,000 baskets maxi- 
mum, Delivery to be taken Ex-Hopper io 
July. The contract number was 295. 

On 23rd June 1911 defendants sold 2,000 
bags of the same quality at Rs. 305 per 100 
bags to plaintiffs, the rice to be from Messrs. 
Steel Bros. and Co. Ltd. or the Burma Rice 
and Trading Co.'s Mills. 

Messrs. Steel Bros. had another contract 
with defendants for 2,000 bags that was enter- 
ed into on the 16th June 1911. 

As against their contract with plaintiffs 
the defendants handed over to them two 
delivery orders on Steel Bros. for 554 and 
1,000 bags respectively. It is by no means 
clear whether Steel Bros. when these orders 
were presented, accepted them in full or not 
but itis certain that they did supply 54 
bags less than the total amount, They at 
first thought they had supplied too little 
and a fresh delivery order was made out for 
54 bags but this was subsequently cancelled. 
The reason was that under the coytract 
No. 295, specified above, they were not 
bound to supply more than 1,500 bags and 
this is pointed out in their letter, Hxhibit D. 
They were willing to refund the value at 
their contract rate but plaintiff had paid 
more. Plaintiffs then sued defendants for 
the value of 54 bags not supplied and for 
damages. They failed as to damages, as the 
market-rate had not altered, but were given 
a decree for the rest of their claim. 

Defendants now urge that the handing 
over of the delivery orders was equivalent 
to giving possession of the goods and that no 
claim exists against them. 


Section 90 of the Contract Act and illus- 
tration (e) to that section clearly set out the 
legal position. The handing over of a 
delivery order is not sufficient without some- 
- thing further. The order to the warehouse- 
man or miller must be accompanied by 
their dssent to the transfer. This has been 
laid down in Le Gezt v. Harvey (1), and in 
the English cases cited under section 90 
in Sir F. Pollock’s work on the Indian 
Contract Act. 


(1) 8 B. 501, 
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It is urged that Messrs. Steel Bros. did 
asrent but the only possible view on the 
evidence is, T think, that a mistake arose 
and they did not assent to more than the 
transfer of delivery orders relating to con- 
tract No. 295, The delivery orders were 
subject to the terms of contract No. 295” 
and the bills to plaintiffs were against the 
same contract under which they were not 
bound to supply more than 1,500 bags in 
all. In cases of constructive delivery the 
delivery must havethe effect of putting the 
goods in the possession of the buyer and 
this effect must be clearly created and estab- 
lished. 

It is admitted that the learned Judge was 
in error in caleulating the amount. Plaintiffs 
only asked for Rs. 445-1. 


In my opinion, therefore, the revision 
fails but the decree is modified and will 
stand for Rs. 446.1 otherwise the revision 
is dismissed with costs on Rs. 440-1. Adyo- 
cate’s fees two gold mohurs. 


Revision dismissed 


MADRAS HIGH COURT. 
Civi, Revision Patrrions Nos. 304 AND 
305 or 1912. 

February 10, 1914, 

Present; —Mr. Justice Sadasiva Aiyar. 
KAILASA AIYAR AND ANOTHER— 
PETITIONERS 
VETSUS 
ARUNACHALA CHETTIAR BY 
RANGASAMI AIYANGAR, AGENT, 


AND ANOTHER— RESPONDENTS, 

- Civil Procedure Oode (Act V of 1908), s. 55, cl. (4) 
O. XLVII, rr. 4 (2), S —Surety arrested —Applicztion to 
set aside order of arrest-—Death of surety—4Abatement 
of proceedings — Liability of swrety continues till when — 
Review —Applic2tion rejected without being admitted 
but after hearing both parties —Re-hearing of original 
case. 

A right to make an application to set aside an order 
of arrest abates on the death of the person against 
whom the order is made, and does not survive to his 
representatives. 

The liability ofa surety on a bond executed by 
him to produce a judgment-debtor under clause 4 of 
section 55 of the Code of Civil Procedure, continues 
not only till the judgment-debtor applies to be do. 
clared an insolvent, but till he appears. 
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Where & notice is ordered to be served on a surety 
and he appears without such service, he cannot plead 
want of notice. 

Where a review petition was not admitted and was 
finally rejected after hearing the petition and the 
opposite party, the order of rejection is not passed 
on the re-hearing of the original case, 


Petitions under section 25 of Act IX 
of 1887, praying the High Court to revise 
the orders of the Court of the Subordinate 
Judge of Kumbakonam, dated the 23rd 
November 1911, in Execution Appeals Nos. 
9740 and 2719 of 1911 respectively, in 
Small Cause Suit No. 1651 of 1909. 

Mr. S. T, Sérinivaza Gopalachoriar, for the 
Petitioners. 

Mr. G. 8. Ramachandra Atyar, for the 
Respondents. . 
` JUDGMENT.—Civil Revision Petition 
No. 305 of 1912 was filed by one Panchu 
Aiyar against the order of the Subordinate 
Judge of Kumbakonam refusing to .review 
an order of arrest passed by him in execa- 
tion proceediogs. Panchu  Áiyar against 
whom the order of arrest was made died 
after this Revision Petition (No 305) was filed. 
Tthink the nature of the order passed by 
the Subordinate Judge and ‘the nature of 
the order sought to be revised make it 
clear that the Revision Petition N». 305 
abated on the death of the petitioner and 
the right to file the petition did not 
survive to his legal representative. |, there. 
fore, dismies Civil Revision Petition No. 305 
of 1912, as it has abated, wichoat coats. 

As regards Oivil Revision Petition No. 
304 of 1912, the petitioner stood as surety 
for one Senapatby Padayachi who was the 
judgment-debtor in Small Cause No. 1651 
of 1909 on the file of the Kumbakonam 
Subordinate Judge’s Court, The surety 
bond was executed in the terms of section 
55 clause (4) of the Civil Procedure Oude; 
that is, the surety agreed that the judgment- 
debtor, Senapathy Padaychi, will within one 
month apply to be declared insolvent and that 
he- ‘will appear, when called upon in any pro- 
ceeding upon the insolvency application or 
upon the decree in execution of which he was 
arrested" and that if the judgment.debtor 
fails “so to apply and to appear” the security 
may be realized. Senapathy Padayachi 
seems to have pot in an imperfect applica- 
tion to be declared insolvent, which applica., 
tion was ordered to be returned to him for 
amendment but which he never tried to 
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obtain a return of [for such amendment. 

P " . è 
The applicition was, therefore, ultimately 
dismissed. ‘he dacree-holder then put in 
an Exeeation Application No. 1497 of 1911 
praying that the sureties might ba directed 
to produce the judgment-debtor and that 
in default of theirso prodacing the sareties 
might ba arrested. The jadgment-debtor. 
was not produced and did not appear aud 
the sureties (of whom petitioner was one) 
were ordered to be arrested. Then the 
petitioner put ina review petition against 
the order diresting .his arrest. That 
review petition, as far ag [ cin ses from 
the records, was never admitted and it was 
finally rejected after hearing the decres- 
holder and the petitioner (surety). I 
might here state that parties and even 
some of the lower Courts do not always 
kesp in view the distinction between an 
order admitting an application for .review 
under Order XLVII, rule 4, clause (2) and 
an order passed on re-hearing under Order 
XLVII, role 8. Whether such an order 
on re-hearing is passed ab once after the ~ 
admission of the review petition under clause 
(2) or on an adjourned date, I am satisfied 
in this ease that the Subordinate Judge 
was right in rejecting the application for 
review under Order XLVII, rule 4, clause 
(L) and that his order, which is now sought 
to be revised, was not au order passed on 
the re-hearing of the Original Execution 
Application No. 1497 of 1911, His order re- 
jeesiog the review is sought to be revised oa 
the contention that there were two good 
grounds forthe admission of the review and 
that the Subordinate Jadze oaght to 
have acespted the review petition on 
those two grounds. One of the grounds 
alleged is that the order for arrest was 
passed without the notice calling upon the 
surety to  produee the judgment-debtor 
having been duly served upon the surety. 
This contention does not apply in this 
case, as, whether, he was servedor not,~he 
seem3 to hava apop3ared anl ts have been 
heard befure the order of arrest was 
passed. 


Another contention strongly pressed is 
that provided some» insolvaacy petition has 
been filed by the judgment.debtor within 
the one month granti t» him, tha suraty 
bacomes absolutely | dissaargal from the 
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suretg bond, That might have baga the 
law under the old section 335 whish was 
rather awkwardly worded. While it directed 
the surety to give security for the judg nent- 
debtor's applyiog within one moath to be 
declared insolvent aad also for his appear- 
anze, the latter part of that section says 
that if the judgment-debtor ''failed s0 to 
apply," the Court might direct the security 
to be realized, igaoriog the fact that the 
security bond" was given bith "for his 
appearance and for his filing the petition;" 
owing to this bad wording of the old section 
336, the Courts beldthemselves obliged t5 
decide that the surety was discharged as 
soon asthe insolvency petition was put in, 


whether the judgment-debtor failed to 
appear or not after so applying to be 
declared insolvent. The matter, in my 


opinion, bas been set at rest and made 
clear by the addition of the words “in any 
proceeding upon the application or apon the 
decree in execution cf which he was arrested” 
after the words ‘when called upon" and 
espreially by thé addition of the words "and 
to appear” after the words “so to apply" of 
"the old section. Woodroffe and Ameer Ali in 
their notes to the present section $5 state 
that "under the present section apparently 
the surety would not be discharged unless 
the judgment-debtor had appeared also.” I 
also entirely agree (if I may say so with 
respect) in the decision of Mr. Jastice Benson 
and Mr. Justice Sundara Aiyar in Letters 
Patent Appeals Nos. 82 and 83 of 1910, that 
even under the old section 333 if one of the 
two conditions mentioned in the security 
bond is broken, the surety is liable under 
his security bond, though that decision might 
` run counter to the previous decisions of the 
Bombay, Calcutta and Madras High Courts 
passed on the wording of the old section 336, 
In the result I hold that there are no 
grounds to revise the order of the Subordi- 
nate Judge rejecting the application for re- 
view filed in his Court, and I accordingly 
dismiss the revision petition with coats. 


Revision dismissed, 
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PUNJAB CHIEF COURT. 
Ssconuy Civit, Appeat No. 987 or 1911. 
April 19, 1913. 

Present; —Mr. Jastice Kensington and 
Mr. Justice Beadon. 

GANGA RAM —PLAINTIFF—ÀÁÀ?PSLLANT 


vers?.s 


|| 

NARAIN DAS —Dzar£NDANT —HRESPONDENT. 

Estoppel —Guardian ad litem of minor, whether es. 
topped from subsequently suing in his personal capacity 
about property in dispute in former suit. 

A person who acts as the guardian ad litem of a 
minor defendant in a suit which results in a decree 
against the minor is not estopped from contesting that 
decree and urging his own claim to the property in 
dispute in that suit, in a snbsequent sait brought by 
him in his personal capacity against the plaintiff in 
the former sait, 


Second appeal from the decree of the 
Divisional Judge of the Ludhiana Division, 
dated the 23rd of May 1911, affirming 


that of the District Judge, Ludhiana, dated 
the 26th of April 1911, dismissing the claim. 
Mr. Badr-ud-Din Kureshz, for the Appel- 
lant, 
Pandit Rambh2zj. Datta, for the Respondent, 


JUDGMENT.—The property in dispute 
in this case is property attached toa shrine 
at Jasur in the Ludhiana District. Bishan 
Das, deceased, who was Mahani of this 
shrine, appears to have had four chelas of 
whom two are said to have died leaving no 
representatives. The other two were Narain 
Das, defendant in the present case, and 
another Narain Das, deceased, who had two 
chelas, namely, Ganga Ram, plaintiff in the 
present case, and Sant Ram, a minor. Bishan 
Das madea gift of the property now in 
dispute to Sant Ram and after Bishan Das’ 
death, Narain Das, the present defendant, 
brought a suit against the minor donee 
Sant Ram for possession of the property. 
In that suit Ganga Ram the present plaintiff 
acted as guardias ad litem of the then winor 
defendant Sant Ram and. the suit was 
deeided in favour of Narain Das who is now 
in possession of the property. 

Ganga Ham now sues Narain Das for 
possession of this property alleging that the 
shrine at Jagur is subordinate to the main 
institution situate at Kadon in the Patiala 
State of which Bishan Das was the Much ini, 
hin (Ganga 
Ram) to be his heir, that he (Garga Ram) 
is the Mcohant in possession of the main 
institution at Kaden, and that he (Ganga 
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DWARKA NATH SEN GUPTA t. SECRETARY OF STATE. 


Ram), and not Narain Das, is entitled to 
the property attached to the shrine at Jasur 
as heir of Bishan Das, 

The suit has been dismissed on a preli- 
minary point. In effect the finding of the 
lower Courts is that Ganga Ram, having 
omitted in the previous suit to plead that 
heis the heir of Bishan Das and that 
Narain Das had no locus standi in a suit 
to contest the gift, is now estopped from 
urging that he is Bishan Das’ heir. 


Ganga Ram was not a party to the 
previous suit. He was then acting in the 
capacity of guardian of Sant Ram and the 
pleadings had no reference whatever to his 
own interests in the property but were the 
pleadings of Sant Ram. In the present snit 
Ganga Ram is seeking to enforce his own 
alleged personal rights, and, as he is acting 
in an entirely different capacity, itis dit- 
cult to see how the previous suit cau affect 
him in any way. 


Ganga Ram did not wish to dispute the 
gift but this fact does not show that, in the 
absence of such a gift, he would not at once 
have claimed the property as heir of Bishan 
Das. Narain Das had instituted: his suit 
against Sant Ram before Ganga Ram was 
ealled upon to plead in the capacity of 
guardian and, in carrying on the suit to the 
final execution of his decree, Narain Das was 
not acting on any belief, arising from any 
act or omission on the pars of Ganga Ram, 
that Ganga Ram had waived his right to 
claim as heir of Bishan Das. 

We are unable to agree with the lower 
Courts that Ganga Ram is estopped from 
urging his claim as heir of Bishan Das and 
in this view we are supported by the decision 
in Mohunt Das v. Nilkonul Dewan (1). Ta 
that case a son, against whom a sait ought 
to have been instituted, conducted on behalf 
of his mother a suit wrongly brought against 
her, knowing all the time that he and not the 
mother should have been sued, but there 
was nothing to show thatit was by reason 
of any representation or conduct of the son 
that the plaintiff was led £o think that the 
mother was the right person to bs sued, 
and it was held that the decree in that suit 
was not binding on the son, and did nos 
estop him, in a subsequent suit against him, 


(1) 4 0, W. N. 283. 


from contesting the validity of that dgeree. 

We accordingly accept the appeal and, 
setting aside the lower Appellate Court's 
decree, we remand the case under Order XLI, 
rule 23, Civil Procedure Code, for decision 
on the merits. 

Court-fees to be refunded. Other costa to 
be cosin in the cause. 

Appeal accepted. 


CALCUTTA HIGH COURT, 
REGULAR Civit ÁPPEAL No. 63 or 1910. 
November 27, 1913. 
Present: —Jusatice Sir Herbert Carnduff, 

Krt., and Mr. Justice Richardson. 
DWARKA NATH SEN GUPTA AND OTHERS 
— ULAIMANTS No, 2— LANDLORDS— 
APPELLANTS 
versus 
Tas SECRETARY or STATE ror INDIA 
IN COUNCIL AND ANOTHER —ÜLAIMANTS 


No, 3 — RESPONDENTS. < 

Document —Construction— Agreement between lessor 
and lessee —Compensation to go to lessor if land ac- 
quired by Municipality or Board of Local Government 
—Arcquisition by Government of Bengat—~Comypensation 
payable to lessee. 

The terms of a lease were that “if in futnre the 
entire land or any portion thereof be acqnired at 
any time by the Manisipality or by any Board of any 
Local Government, the compensation awarded should 
go to the lessor.” A portion of the land was acquired 
by the Government of Bengal for the purposes of a 
Muhammadan Hostel: 

Held, that, as the question in eonstruing & deed 
always is, what is the meaning of what the parties 
have said and not what the parties meant to say, — 
the compensation should be awarded to the lessee. 

Monypenny v. Monypenny, (1861) 9 H. L. O. 114 at 
p. 148; 31 L. J. Ch. 269; 11 Eng. Rep. 671; 131 R. R, 
72, followed. 


Appeal from the decree of the District 
Judge of Backerganj, dated September 
Sih, 1909. 

FAOLrS.—In this ease a kabuliyat was 
executed in respect of certain osat nim now- 
ladari lands in favour of the landlords claim- 
ants No. 3. Asto acquisition of laud the 
terms of the kabuliyat, were to the follow- 
ing effect; “If in: future the -entire land 
described in the boundaries given below or 
any portion thereof be acquired at any time 
by the Municipality or by any Board of 
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any Losal Government, then the value or 
compensation for the lands which may be 
thus acquired shall be received by you 
and I shall have no concern with it. But 
my permanent mokarari interest in the 
osat nim howla shall not in any way be 
prejudiced, because I of my own accord 
thus give up in your own favour my claim 
to such value or compensation", 

A portion of the lands was acquired by 
the Government of Bengal for the purpose 
of a Muhammadan Hostel which .it was 
proposed to establish. The Court below, 
upon & construction of the terms of the 
kabultat, held :that as the land was not 
acquired by any Municipality or Local Self- 
Government Institution the compensation 
awarded should go to the lessees. 

‘The lessors appealed to the High Court. 

Babu Gunada Oharan Sen; for the Appel- 
lants. 

Babu Ram Oharan Mitra and Moulvi Wahed 
Hossein, for the Respondents. 

JUDGMENT.—The only question raised 
by this appeal is as to the construction of 
an agreement between the appellant, who 
is @ landlord, and his lessee. Thé terms of 
the agreement were that, in the event of 
any acquisition of the land by the Munici- 
pality or by any local Self-Government in- 
stitution, the compensation awarded should 
goto the lessor. In the case before us, 
the acquisition was by the Government of 
Bengal for the purposes of a Mahomedan 
Hostel which it was proposed to establish. 

It is contended by the learned Vakil who 
appears on behalf of the appellant that the 
parties could not have intended to limit 
the agreement in this way. 

All we can say is that the words expressly 
so limit it, and we must adhere to the 
well-known dictum in Monypenny v. Mony- 
penny (1), that the question in construing 
a deed always is, what is the meaning of 
what the parties have said, and not what 
did the parties mean to say. We think that 
the learned District Judge was perfectly 
right in disallowing the objection, and we 
must dismiss this appeal with costa. 

The Secretary of State has alone appeared, 
and we assess his costs attwo gold mohurs. 

$ Appeal dismissed. 


(1) (1861) 9 H. L. Cas. 114 at p. 146; 31 L. J. Oh. 
269; 11 Eng. Rep. 671; 131 R; R. 72. 


.INDIÀN 


OASES, 957 
ALLAHABAD HIGH COURT., 
SgcoND Civit Appear No. 1531 or 1912. 
February 17, 1914. 
Present:—Mr. Justice Hyves. 
KHUSHY A. AND ANOTHER—ÍIDEFENDANTS— 
APPELLANTS 
vOYSHS 
MANGALA AND ANOTHER —PLAINTIFFS — 


RESPONDENTS. 

Jajmani birts—Sweeper—Suit for possession of birt 
— Plaintiff to prove grant or custom. 
. Where a sweeper, alleging himself to be a birtdar, 
entitled to sweep a particular locality, sues for pos- 
session of the right, he must prove that he had that 
right by virtue of either a grant or else some custom 
or such long continued possession as raises the pre- 
sumption of a lost grant. 

Badri v. Mulloo, 8 O. ©. 389; Ramasawmy Aiyan v. 
Venkata Achari, 9 M. I. A. 344; 2 W. R. 21 (P. 0.5 
19 Eng. Rep. 771, referred to. 


Second appeal from ihe decision of the 
Additional Subordinate Judge of Agra, dated 
lith September 1912. 


JUDGMENT.—The plaintiffs-respondents 
care into Court on the allegation that 
they were owners in possession of one half 
of the birt jarob kashi in the entire Mouza 
of Tundli, that the defendants are in 
possession of half of the said birt on condition 
that they paid half of its income to the 
plaintiffs, and that the defendants have 
all along been paying half the income of 
the said birt to the plaintiffs but ceased 
doing so in the month of February 1912. 
The plaintifs elaimed possession of the 
said brt and Rs. 30 their share of the 
income for the two months before suit. 
I cannot find- the term jarob kashki in 
Fallon’s Dictionary, but it seems to be a 
somewhat grandiloquently coined word 
to express the ordinary services performed 
by sweepers. The defendants denied all 
the above allegations and, therefore, put 
the plaintiffs to proof of their case. They 
stated that ever since the construction of 
the Railway station at Tundla (which is 
contiguous to Tundli) about sixty years 
ago, they and their ancestors had been 
employed as sweepers on the road from 
the Railway station to a particular bungalow 
and that ever since they have been doing 
the work of sweepers on the said road 
and in the bazar which has grown ap 
since the advent of the Railway, with tho 
consent of the owners and possessors of 
the houses. They denied that they had 
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ever made any payment to the plaintiffs. The 
Court of first instanes dismissed the suit hold. 
ing that the plaintiffs had totally failed to 
prove that they were the owners of the birt in 
dispute or that the defendants were in 
possession of it with their permission. On 
appeal the lower Appellate Ooart found 
that ib was proved that the biri jajmant 
of Tundli bazar belonged to the plaintiffs 
and that they had been in possession 
within twelve years and decreed the suit 
giving the plaintiffs a decree for  posses- 
sion of į the said bert and also for a 
gum of money. it seemed to me necessary 
even assuming, and taking it for granted 
that the plaintiffs had established their 
birt rights, (vide my remand order dated 
-12th June 1913, which should be read 
with this judgment) in order to decide 
the suit, to send down an issue to the 
lower Court to have it determined 
whether the plaintiffs had ever received 
one half of the income of the birt jajmant 
and if sv, since when and up till when 
and how much, and I gave the parties an 
opportunity of producing such additional 
evidence as they wished, as this point did 
not appear to have been gone into by 
either of the Courts below. My object in 
sending down this issue was to ascertain 
if there was any truth in the plaintiff's 
statement that for many years before the 
suit and up to within two months prior 
to its institution the defendants had 
regularly paid one half of their earnings 
to the plaintiffs I think, in any case, 
however, that the suit may be decided on 
a short point. The plaintiffs’ case is that 
they are biridurs and they claim posses- 
sion as such. The defendants denied the 
plaintiffs’ assertion, and the plaintiffs 
were, taerefore, bound to prove that they 
were the beridars as the very foundation 
for their case. Jajmanz birts are a well 
known form of tenure in this country. A 
somewhat similar case came before a 
Bench, of which | was a member in 
Badri v. Mulloo (1). Therea family of 
Malis attached to the temple of Sittaji, 
claimed that for a hundred and fifty 
years since the temple was built, the 
family from which they had descended, 
had continuously swept . the temple and 


(1) 8 D, C. 339. om 
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performed other services and had a right 
to receive certain offerings. They had 
recently been obstructed and asked for a 
declaration of their rights. Their suit was 
decreed on the fiadings of fact arrived 
at by the lower Courts. In all these 
cases where: such a claim is put 
forward it seems to me, that the plaint- 
iff mast prove either a grant or else some 
custom or such long continued possession 
as raises the presumption of a lost grant. 
In the case of Ramasawmy Aiyan v. Venkata 
Achari (2) their Lordships of the Privy 
Council say at page 384: “Upon the whole 
ib is their Lordships’ opinion that the 
evidence, though it may establish that the 
Arya community has existed as part, and a 
principal part,of the Hierarchy of this Pagoda 
and its dependencies from a period of remute 
antiquity, and that the appellants may be 
taken.to be the actual representatives of 
that community, fails to show, either by 
documentary proof of its origin, or by 
such proof of long and uvinterrupted usage 
as in the absence of a documentary title 
will suffice to establish a prescriptive right, 
the existence at any time of the original 
and exclusive privilege which the appel- 
lants have made the foundation of their 
title", 

The lower Appellate Court seems to have 
assumed that because the plaintiffs say 
that they held a bzrt and that it has 
been proved that the father and. mother 
of the plaintiffs did the work of sweepers 
in the bazar of Tundli, that, therefore, they 
are biridars within the well understood 
legal meaning of the term. Accepting every 
word of the plaintiffs’ evidence as true it 
seems io me to establish nothing more 
than this that when the Hast. Indian 
Railway was advanced as far as Tundla 
which became an important junction, a 
bazar was built in the village of Tundli 
which adjoins it. This was probably soon 
after the Mutiny. One of the sweepers who 
was employed to sweep the road and 
the shops was the father of the plaint- 
He died and his widow owing to 
the tender age of the -iwo plaintiffs 
could not do the work and the defendants did 
it. The plaintiffs say that they did it under 
a private agreement with the plaintiffs’ 
aoe I, A. 844; 2 W. R. 21 (P. C); 19 Eng. Rep. 
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mother. This the defendants deny. Admit- 
tedly the defendants are doing the work now 
and have been on the plaintiffs! own showing 
doing it from a very long time. According 
to the findings of fact on remaud they (the 
defendants) have never paid the plaintiffs any- 
thing. Ido not think itcan be held that the 
plaintiffs or their father had ever acquired any 
birt at all. They have not attempted to show 
its origin and on their own showing they 
have not been performing the service for many 
years. | 
record which could legally enable the lower 
Court io hold that the predecessors of the 
plaintiffs were biridars as that termis under- 
stood in law. -In my opinion the Court of 
first instance was right. I, therefore, set aside 
the decree of the lower Appellate Court and 
restore that of the Munsif with costs includ- 
ing in this pons fees on the higher scale.’ 
Appeal allowed. 
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UPPER BURMA JUDICIAL COMMIS- 
. .J SIONER'S COURT. | 
Second UIvIL APPEAL No, 50 cr 1912. 
July 16, 1913. 
^ Present: —Mr. MeOoll, J. C. 
Be YA BAW AND ANOTHRR——DEFENDANIS 
— APPELLANTS 
versus 
NGA BYA-—PratNTI;F—HE8PONDENT, | 

Limitation Act (IX of 1908), e. 20, Sch. I, Art. 182— 
Burden of proving nature of payment-— Property mortgag- 

ed by one person alleged to be undivided ancestral pro- 
` perty of plaintif and mortgagor~Suit for share of 
mortgage- money—Limitation. 

The burden of proving that a certain payment by 
defendant to plaintiff was of such a nature as would 
extend limitation under section 20 of the Limitation 
Act lies on the plaintiff. 

A suit to recover froma defendant mortgagor a 
shareof the mortgage-money, on the allegation 
that the property mortgaged by him was undivided 
ancestral property in which the plaintiff had a right 
to share, is nob maintainable, nor is it a suit to enforce, 
under Article 132 of the Limifation Act, payment of 
money charged on immoveable property. 

Mr. S. Mukherjee, for the Appellants. 

Mr, 0. Q. S. Pillay, for the Respondent. 

JUDGMENT.—The  plaintiff-respondent 
sued the defendants-appellants to compel 
them to give him a share of money received 
by them on the mortgage of two pieces cf 
land, which they alleged were undivided 
ancestral property in which they bad a vight 
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toshare. The mortgage-money on one piece 
of land was received 1n 1902 and on the other 
in 1909, 

The defendants-appellants contended that 
the plaintiff-respondent had enjoyed no 
benefit from the lands for the last thirty or 
forty years and that the suit was barred by 
limitation. 


Part of the plaintiff-respondent’s case was 
that the defendants-appellants had given 
him Rs. 75 in 1271 in part payment o! 
his share, and the Courts below held that 
as the defendants-appellants admitted having 
given the plaintiff-respondent a sum of Rs. 50 
to enable him to go to Lower Barma, the 
burden was on them to prove that this 
Rs. 50 was not paid as part payment of a 
share of the mortgage-money, that they had 
not discharged the burden and that this pay- 
ment saved limitation. They agreed in 
decreeing a share of the mortgage-money 
to the plaintiff-respondent, bot differed 
as to the amount the several defendants 
should pay. 

The Courts below,.of course, erred in throw- 
ing the borden of proof upon the defendants- 
appellants. If plaintiff respondent wished 
the Court to believe that the defendanta- 
appellants had paid him Rs. 75 or Rs. 50 as 
part of his share of the mortgage-money it 
was for him to prove that it was paid as 
such. 

They also went wrong iu assuming that 
such a payment would save limitation. In 
the first place the sum for which plaintiff- 
respondent was suing was not a debt and, 
therefore, section 20, Limitation Act, had 
no application at all. In the next place, if 
plaintiff-respondent had been suing for a 
debt, payment of part of the principal would 
not affect limitation unless the fact of the 
payment appeared in the defendants-appel- 
lants' haudwriting. Finally the part pay- 
ment of the principal of a debt cannot 
revive the debt once it has become time- 
barred, 


The next questions to consider are whe- 
ther the suit was maintainable, and if s», 
under what Article of the lst Schedule of the 
Limitation Act it falls. 

For the defendants-appellants, ib is urged 
that ifthe suit be maintainable at all the 
limitation is either three years, Article 62, or 
else six yoars under Article 120, 
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For the plaintiff.respondent it is suggested 
that the suit was to enforce payment of 
mouey charged on immoveable property, 
and that the limitation is twelve years under 
Article 132. 

I think it is clear, however, that this 
Article has no application. It appears to me 
to provide for cases brought by the person 
who has the charge. For instance, if a 
simple mortgagee paid Government revenue 
on the mortgaged property in order to 
prevent its being sold by auction, he would 
bave a charge on the property for the amount 
paid and he could sue the mortgagor to 
enforce payment, and his suit would fall 
under Artiele 132. 

It was held in Harmukhgaurt v. Harisuk- 
prasad (1) and Desa Maneklal Amratlal v. 
Desai Shivlal Bhogilal (2) that this Article did 
not apply toa suit by one co-sharer in a ratan 
against another co-sharer who has received the 
plaintiff's share. Further, it was held by the 
Privy Council in Ham Din v. Kalka Prasad (3) 
that this Article only applies in suits to 
enforce payment of money ont of property 
on which i6 is charged. 

So that I think it is clear thatif the plaint- 
iff-respondent had any right to share in the 


mort gage-money received by the defendants- 


appellants in 1902, that right has become 
. time-barred. 

But further I do not think the suit was 
maintainable at all. On what is the suit 
based? Not on contract nor on tort. I do 
_not see how the plaintiff-respondent's right to 
share in the land, if he has one, can possibly 
give him a right to compel the defendants- 
appellants to give him a share of the mort- 
gage-money. Inthe absence of any allega- 
tion of an agreement between the parties, 
the presumption is that the defendants- 
appellants mortgaged whatever interest they 
themselves had in the lands and the mort- 
gage-money is their property. By mortgag- 
ing their interests in the lands they did not 
deprive the plaintiff-respondent: of his, if he 
has any. His remains as it was before and 
he can sue to recover it, but the mortgage- 
money which is charged on the defendants- 
appellants’ own interest clearly belongs to 
them and they are not bound to give any 


(1) 7 B. 191. 
(2) 8 B. 426, 
(8) 12 I. A. 12 7 A, 602. 
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portion of it to the plaintiff-respondent. I 
am of opinion that the suit was not mafatain- 
able, and accordingly the decrees of the 
Courts below are set aside and the suit is 
dismissed with costs in all three Courts. 
Appeal accepted. 


, PUNJAB CHIEF COURT. 

Seconp Civit APPrAL No. 579 or 1910. 
February 27, 1914. 
Present:—~Mr. Justice Johnstone and 
Mr. Justice Shah Din. 

Sardar RAGHBIR SINGH —PrarNTIFF— 
APPELLANT 
versus 
AMIR BAKSH, Venpor AND DULA, son 
or ALLAH BAKSH, DECEASED —— DEFENDANT 


_  — RESPONDENTS. 

Punjab Preemption Act (TI of 1905), s. 13 (2)— 
Skop with residential quarters in second story, whether 
subject to pre-emption. 

The right of pre:emption does not extend to a 
shop with residential quarters in the second story. 

Hakim Rai v. Muhammad Din, 38 P. R, 1901, followed. 


Second appeal from the decree of the 
Additional Divisional Judge at Lahore, dated 
29th January 1909, confirming: that of the 
Subordinate Judge, Lahore, dated 16th of 
April 1908, dismissing plaintiff's claim. 

Rai Bahadur Pandit Sheo Narain, and Mr. 
Santanam for the Hon'ble Mr. Shadi Lal, 
R. B., for the Appellant. 

Mr, Shah Nawaz, for the Hon'ble Mr. 
Muhammad Shafi, K, B., for the Respondents. : 


JUDGMENT.—By a registered sale-deed, 
dated the 25th April 1905, defendant-respond- 
ent No.2 sold to defendant-respondent No. 1 
a block of buildings consisting of a house and 
shop premises for Rs. 2,000. The plaintiff- 
appellant brought a suit for pre-emption in 
respect of the property sold on the ground 
that his house was adjacent to it and that 
the vendee who is a stranger was not, there- 
fore, entitled to purchase it in preference to- 
him. Several pleas were raised to the plaint- 
iff’s claim, it being pleaded znter alia that 
the custom of pre-emption did not prevail in 
Kucha Namad Malan of Muhalla Rahmat 
Ullah Qureshi in which the property sold was 
situate, that the property sold consisted, not 
of one house as alleged by the plaintiff, but of 
a house and a shop; that the plaintiff’s house 
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was not contigaous to the house sold and, 
therefere, he could have no right of pre- 
emption in respect of it, and lastly that as 
respects the shop, there was noright of 
- pre-emption under the Punjab Pre-emption 
Act. 

Both the Courts below have found that the 
building sold consists of twodistinct properties, 
a house and a shop with a bazthak above it, 
and that the plaintiff’s house does not adjoin 
the first-mentioned property at all but only 
adjoing the other portion of the property 
sold, which isa shop. Upon these findings 
the Courts have concurred in dismissing the 
pleintiff's suit. 

The plaintiff filed in this Court a petition 
for revision under section 70 (1) (b) of the 
Punjab Courts Act: as it stood before its 
amendment in 1912, and the petition for 
revision was admitted as an appeal by the 
late learned Chief Judge "on the question of 
the existence of the right of pre-emption 
claimed," with reference, no doubt, to the 7th 
ground for revision, though the said ground 
is not specifically mentioned in the admitting 
order. Counsel for the respondents has 
raised the preliminary objection that upon 
the findings recorded by the Courts below, a 
further appeal should not have been admitted 
under section 70 (1) (5) of the Punjab 
Courts Act, and after hearing the appellant’s 
learned Advocate, we think that this objee- 
tion mast prevail. It has been found as a 
fact by the lower Courts that the building 
sold consists of (1) a house which does not 
adjoin the plaintiff’s house at all; ani (2) a 
shop with a batthazon the top of it, the 
baithak being adjacent to the plaintiff's 
house. This being a finding of fact is bind- 
ing on this Court in this case and that 
being so, it follows that the plaintiff has 
no right of pre-emption in respect of the 
house in suit because his house is not 
adjacent to it, and it is equally clear 
that his right of pre-emption does not 
extend to the other portion of the building 
under section 13 (2) of Act II of 1905 
because,that portion is a shop with residential 
quarters in the second storey [Hakim Rat 
Muhammad Din (1)]. The question whether 
the castom of pre-emptjon does or does not 
prevail in the locality in which the pro- 
perty in suit is situate—and this is the ques- 


(1) 83 P, R, 1901, 
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tion raised in the 7th ground for revision —is 
immaterial, in view of the findings of the 
lower Courts; and the admission of the appeal 
with reference to the 7th ground ic n» way 
helps the appellant, 

The result is that the preliminary objection 
and we, therefore, dismiss the 
appeal with costs. 

Appeal dismissed. 





ALLAHABAD HIGH COURT. 

Letrers Patent Apprat No. 70 or 1913. 

January 23, 1914. 
Present:—-Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. O, Banerjee, Kt. 
MATA PALAT AND orgeri—Jvpoment- 
DEBTORS— APPELLANTS 
versus 
BENI MADHO —DzcnE&-HOLDER— 
Reerovpant, 

Civil Procedure Code (Act XIV of 1882), s. 875— 
Civil Procedure Code (dct V of 1908), O. XXIII, r. 4 — 
Withdrawal of application for ewezution, whether al- 
lowed. 

An application for execution of a decree cannot 
be withdrawn with liberty to make a fresh applica- 
tion. 


Letters Patent Appeal against the decision 
of Jastice Sir George Knox, Kt., dated 18th of 


Avril 1918, in Second Appeal No. 804 
of 1912. 
FACTS.—The decres-holder made an 


application to put up for sale certain in' erasts 
held by the judgment-debtors as includ. 
ed in the decree for sale. The judgment. 
debtor objected that the decree for sale 
included only their proprietary rights and 
nob their mortgagee rights. They also 
alleged that on August 6th, 1908, the decree. 
holder’s application for sale of the mortgagee 
rights was on their objection disallowed by 
the Court of first instance on August 22nd, 
1908, and that an appeal against that order, 
by the decree-holder, was dismissed on 
December 15th, 1909. Therefore, that ordor 
had the affect of resiudicrta. The decree. 
holder ia reply urged that pending that 
appeal against the order of August 22nd, 
1908, an application was made to the Appel- 
late Court for leave to withdraw the appli. 
cation with liberty to putin afresh one and 
that, therefore, the order was not final, 
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The Courts below dismissed the decree- 
holder’s application. On second appeal Sir 
George Knox allowed the application. 

The judgment-debtors filed an appeal under 
the Letters Patent. 

Mr. Peary Lal Baner#:, 
lants, contended that the order iu the 
earlier proceed.:1g, dated August 22nd, 
1908, which was confirmed on appeal, con- 
cluded the present question. That order 
was passed in execution próceedings and 
remained operative so long as ib was not 
set aside on appeal. The mere fact that 
pending the appeal in the Appellate Court an 
application was made to withdraw had not 
and could not have the effect of nullifying 
the first order. Moreover, the Code then in 
force and the present Code as well, did not 
allow applications for withdrawal in execu- 
tion proceedings. He referred to section 375 
(a) of Ach XiV of 1882 and Order KAKI, 
rule 4 of Act V of 1908, j 

Mr. B. E. O’Conor (with him Messrs. 
Hamilton and Nzhal Chand), for the Respond. 


for the Appel- 


ent. When the application for  with- 
drawal was made by the appellant to 
the Appellate Court, the respondents 


clearly intimated to the Court that they 
had no objection to the prayer for leave 
being granted and the Court intended to 
allow the leave prayed for. Under such 
circumstances the judgment debtors should 
not now be allowed to plead that the order 
of the first Court was affirmed on appeal. 
Mr. Peary Lal Banerji not heard in reply. 
JUDGMENT.—This is a judgment-debtor’s 
appeal, Ths suit was brought on foot of a 
mortgage, dated the 9th of June 1895. This 
mortgage was a mortgage of the zeminda7i 
rights and also of mortgagee rights. A 
decree was obtained in 1900. Applications 
were made from time to time for the execu- 
tion of the decree, and in the first place 
apparently the application for execution was 
limited to one application for sale of the 
zemindari rights mortgaged. This very 
probably was the case because at that time 
it had been held that mortgagee rights could 
not be sold in execution of a mortgage 
decree. In the year 1908, the decree-holder 
applied for a sale of the mortgagee rights 
and asked the Court executing the decree 
to put into the sale proclamation a statement 
to the effect that the mortgagee rights 
were being sold. Rightly or wrongly that 


INDIAN OASES, 


- The 


[1914 


Court decided that the decree did not . 
include the mortgagee rights and refused 
the application. The decree-holder appealed 
andonthe case coming before the Court 
of appeal, an application was made for 
leave to withdraw the appeal witb liberty 
to make a fresh application in execution. 
representative of the judgment- 
debtor is recorded ta have said that he 
had no objection so long as he got his 
cost. The decision of the Court below 
was affirmed and the appeal dismissed with 
costs. The matter rested there until a 
further application was made by the 
decree-holder for the sale of the mortgagee 
rights. This was met with the objection 
first that the decree did not include mort- 
gagee rights and secondly, that it had 
already been held that the decree did not 
include mortgagee rights, and that order 
had become final. The lower Appellate 
Court allowed the second objectionand dis- 
missed the application for execution. In 
second appeal to this Court the learned 
Judge held that the decree was sufficient 
to include the mortgagee rights, and that 
having regard to the circumstances conneoted 
with the application to withdraw the appeal, 
the present application for execution was 
maintainable. 

We are inclined to agree with the learned 
Judge of this Court that the decree was 
sufficient to include the mortgagee rights. 
On the other hand, we think that when 
the Court executing the decree rejected the 
application to sell the mortgagee rights 
and held that they were not included in 
the decree and so not liable to be sold, that 
order was final unless it was set aside upon 
appeal. It never was set aside upon appeal. 
On the contrary it was affirmed and the 
appeal was dismissed. It is suggested that 
the provisions of Chapter XXII of Aet 
No. XIV of 1882, permitted the withdrawal 
of the application for execution and gavea 
right to make a fresh application. Ib will 
be seen by reference to section 375 (a), 
that the provisions of that Chapter did 
not apply to ány application subsequent to 
the decree. 

We must allow the appeal and setting 
aside the decree of this Court restore the 
deeree of the lower Appellate Court with 
costs of both hearings in this Court, 

Appeal cllowed. 
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UPPER BURMA JUDIOIAL COMMIs- 
SIONER'S COURT. 
e Civic ApegAL No. 352 of 1913. 
December 19, 1913. 

Present: —Sir George W. Shaw, Kt, J. C., 
SAYYID MOHAMMAD NUR— 
APPELLANT 
versus 
KO LAW PAN —Rgse0NDzNT. 

. Civil Procedure Code {Act V of 1908), s. 47, O. XXI, 
v. 2— Adjustment out of Court not certified — Duty of 
ewecuting Court—~ Separate suit while execution pending, 

not maintarnable, 

An executing Court cannot recognise an adjust- 
ment out of Court which has not been recorded as 
certified, nor can it enquire into the judgment-debtor's 
allegations with respect to such an adjustment where 
the time allowed for an application under Article 
174, Schedule I of the Limitation Act, has expired. 

When by reason of the decree-holder’s failure 
through fraud or negligence to certify an adjustment 
the judgment debtor has had to pay a second time, 
no regular suit can be instituted by the judgment- 
debtor to stay the execution on the ground of 
fraud or negligence, while the execution proceedings 
are pending. But when a decree has been fully 
executed, section 47 of the present Civil Procedure 
Code ceases to apply and a judgment-debtor can 
then, if he so desires, institute a regular suit. 


Azizan v. Matuk Lal Sahu, 21 O. 437, Denobandhu 
Nandi v. Harimati Dassee, 31 O. 480; 8 O. W. N. 395; 
Manurath Singh v. Raj Kumari, 4 Ind. Cas. 818: U. B. 
R. (1997-09), IT, C. P. C. 81; Nga Sa Gyi v. Ye Ban, 
U. B. R. (1904-06), IT, C. P. C. 36, cited. 

Frosunno Kumar Sanyal v. Kali Das San yal, 19 C. 
683; 19 I. A. 166, distinguished. 


Mr. S. Vesudavan for Mr 
the Appellant. 

Mr. J. N. Basu, for the Respondent. 

JUDGMESNT.—This is an appeal against 
aa order of the District Court made in 
execution on the 22nd September last, 


CUhatterjee, for 


deciding that respondent was entitled to 


prove, in execution proceedings, that there 
had been an adjustment out of Court which 
had not been recorded as certified, “and 
this, although the time allowed for aa 
application under Article 174, Schedule T, 
Limitation Act, had expired. The learned 
Judge thought from his own interpreta- 
tion of the Civil Procedure Code, section 
47, and Schedule I, Order XX/, rule 2, 
that he could not, in execution, recognise 
an edjustment out ot Court which had 
not been recorded as certified, and that 
it would, therefore, be otiose to inquire into 
the alleged adjustment, but felt himself 
bound to allow the judgment.debsor to 
prove payment and fraud on the authority 
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of Azizan v. Matuk Lal Sahu (1) and 
Denobanihu Nandi v. Harimak Dassee (2). 


1 think that he misunderstood the effect 


of thesa decisions. They both had to deal 
with a subsequent regular suit. In regard 
to such a suit the case of Manurath Singh 
v. Raj Kumari (8) farnishes useful in- 
formation, The authorities were all 
referred to there, and an attempt was made 
to explain the apparent conflict to be found 
in them. Nga Sa Gy v. Ye Ban (4) is 
also in point. To construe the Calcutta 
decisions above cited in the way the District 
Court has done, would be to nullify the 
plain. provisions of Order XXI, rule 2 (3), 
and, therefors, that construction cannot be 
accepted as correct. 

The cases in which those decisions were 
passed were regular suits instituted while 
the execution proceedings were still pend- 
ing. They sought to stay or interfere 
with the execution They were, therefore, 
held to be barred by section 244 of the 
Code of Civil Procedure, 1832 (correspond- 
ing to section 47 of the present Code). The 
Privy Couneil decision Prosunno Kumar Sanyal 
v. Kali Das Sanyal (5), relied on by Sir 
Francis Macigan in the second case, was 
passed in a regular suib,— brought to set 
aside a sale in execution, .z.¢., to interfere 
with -exeention. Here .we have to do 
with execution proceedings. The judg- 
ment-debtor had not applied within time 
under Article 174, Schedule TI, Limita- 
tion Act; the applications which he had 
sent by post could not be regarded. 
He merely represented in the course of 
the execution proceedings that there had 
been an adjustment out of Court. The 
Court executing the decree was prevented 
by Order KAT, rule 2, from recognising 
an adjustment out of Court which had 
not been recorded as certified, and it 
cannot enquire into the judgment-debtor’s 
allegations with respect to such an ad- 
justment; the decree must bs executed as 
if no such adjustment had been effected. 
When a deeree has been fully executed, 
section 47 of the present Civil Procedure 


(1) 21 C. 437. 

(2) 31 C. 480; 8 C. W. N. 395. 

(3) 4 Ind. Cas. 818, U. B. R, (1907.09), TI, 0. P. C. 
31. 

(4) U. B. R. (1901-06), II, C. P. C. 36, 

(5) 19 C. 683; 19 I. A. 166. 


964 
BINDESHWARI t, GOKUL. 


Code ceases to apply, as explained in 
Nga Sa Gy?)s case (4) (above cited), and 
there is nothing to prevent a judgment- 
debtor then, if he so desires, from instituting 
a regular suit on the ground of fraud or 
negligence where, by reason of the decree- 
holder’s failure through fraud or negligence 
to certify adjustment, the judgment-debtor 


has had to pay a second time. But that 
stage has not been reached here yet. 
That ia not the present situation. This 


I think, reconciles the 
various texts and explains the  ralings 
in question. It also appears to me to 
be in ‘accordance with reason and justice. 

It has been contended on behalf of 
respondent that he was not aware that 
any decree had been passed, that the 
adjustment was effected, as far as he 
was aware, while the suit was pending, 
and that appellant withdrew (or undertook 
to withdraw) the suit, as compromised, 
Respondent was duly served with notice 
in the suit, and it was heard and decided 
et-parte in his absence because he failed 
to enter an appearance. No application by 
the plaintiff was made withdrawing the 
suilt, and decree was passed on the 23rd 
September 1912, the day before the alleged 


' view of the matter, 


letter was written by plaintiff-appellant 
agreeing to aecepb Rs. 3,600 in fall 
satisfaction. That letter also mentions 
"eosts". I do not think that it is open 


to respondent to say in the execution 
proceedings that he did not know of fhe 
decree. 

The order in question is seb aside, Re- 
spondent will pay the costs of this applica- 


Lion (two gold mohurs). 
Order set aside. 
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ALLAHABAD HIGH COURT, 
FULL BENCH. 
MiscELLANEOUS Civin Rererence No. 456 
or 1913, 

January 30, 1914. 

Freséni;—Sir Henry Richards, Kr., 
Chief Justice, Justice Sir P. C. Banerjee, Kr., 
and Mr. Justice Ryves. 
BINDESHWARI AND OTHERI— PETITIONERS 
versus 
GOKUL-—Ow»rosrrE PARTY. 

Agra Tenancy Act (TI of 1901), s. 177—Proprietor 
or tenant— Each party claiming to be proprietor— Ques- 
tion of proprietary title— Appeal. 

A plaintiff sued for cjectment in the Revenue 
Coutt alleging that he was the occnpancy tenant of 
the plot in question and thatthe defendant was his 
sub.tenant. The defendant pleaded that he was not 
the sub-tenant of the plaintiff but that he was hold- 
ing the plot as his khudkasht; 

Held, that a question of proprietary title was raised 
and an ‘appeal Jay to the District Judge. 

Dalchand ¢. Shamla, 2 A. L, J. 176; "A. W. N. (1905) 


46, approved of. 
- Udit Tewari v. Balhari Pande, 21 Ind. Cas, 460; 11 


A. L. J. 812; 35 A. 521, overruled. 


Reference made by the Commissioner of 


Gorakhpur. 


Mr. Iswar Saran, fur the Petitioners. 


JUDGMENT.—This is a reference from 
the Commissioner of Gorakhpur under 
The plain- 
tiff sued in the Revenue Court to recover 
possession of a certain plot of land. He 
alleged that he was the occupancy tenant 
of the -plot in question and that the defend- 
ant was his sub-tenant. The defendant 
pleaded that he was ‘in possession of the 
plot, not as the sub-tenant of the plaintiff 
but that he was the preprietor and that the 
plot in question was his khudsasht. The 
Agsistant Collector of the first Class decreed 
the plaintiff's claim. The defendant appealed 
tothe District Judge. The District Judge 
held that no question of proprietary title 
was in issue and that accordingly no appeal 
Jay to him. The memorandum of appeal 
was returned for presentation tothe proper 


Court. Ib was then presented before the 
Commissioner who has made the present 
reference. . 


In ouropinion “a question of proprietary 
title was in issue in the Court of first 
instance and was also & matter in issue in 
the appeal" within the meaning of section 
177. Most distinctly the defendant alleged 


PIRAG v. SITAL PERSHAD. 


e 

that he was the proprietor and that he was 
in possession as such of the plot. The 
plaintiff may have: been prepared to admit 
that the defendant wasa co-sharer bubhe denied 
that he wasin possessionas proprietor alleging 
that he himself was the occupancy tenant 
and that the possession of the defendant was 
as a sub-tenant to him. In the ease of 
Dalchand v. hamla (1), a Bench of this 
Coart of whioh one of us was a 
member, took the view that clause (e) of 
section 177 applied and that an appeal lay to 
the District Judge. However, in the case 
of Udit Tiwari v. Balhari Pande (2), a 
contrary view was taken although the facts 
were identical. The learned Judges say::— 
"We cannot see that the defendant's title 
as proprietor was ever denied by the plain- 
tiff. Certainly, the latter never claimed to 
be himself the proprietor of land in dispute 
or to have any right in the same other than 
the right ofan occupancy tenant’, It is 
true in the present cage- the plaintiff did 
not claim to be proprietor and the question 
whsther the plaintiff or the defendant was 
the proprietor did not arise, but section 
177 provides for an appeal to the District 
Judge when | 
title has been and is in issue. The plain. 
tiff denied that the defendant was entitled 
to possession as proprietor, though he did 
not deny that he was a co-sharer. The 
importance of the oase is to: have a settled 
practice. We think that the language of the 
clause is wide enough to inelude & case 
like the present where one party claims 
actual possession as proprietor and the other 
side disputes ‘such claim and that under the 
circumstances an appeal lay to the District 
Judge under section 177 clause (e) of the 
Tenancy Act. We accordingly direct that 
the memorandum cf appeal be returned by 
the Commissioner and the same be received 
by the District Judge, who shall proceed to 
hear and determine the same according to 
law. 

This is our answer to the reference. The 


costa of this reference will abide the result, 
(1) 2 A. L. J. 176: A. W. N. (1906), 46, 
(2) 21 Ind, Cas. 460; 35 A. 521; 11 A. L. J. 812. 
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ALLAHABAD HIGH COURT. . 
Lerters Parent APPEAL No. 63 or 1913. 
January 17, 1914. 
Present:—Sir Henry Richards, Kt., Chief 
Justice, and Justice Sir P. C. Banerjee, Kr., 
PIRAG AND ANOTHER — DEFENDANTS—- 
APPELLANTS 
TETSUS 
SITAL PERSHAD AND ANOTHER— 


l PLAINTIFFS— RESPONDENTS. 
Agra Tenancy Act (TI of 1901), s, JO — E c-proprietary > 
tenant-—Rate of rent—Contract to pay higher rate of 
rent than allowed by Act, whether enforeeahle, 
When a proprietor becomes an ex-proprietary tenant 
he cannot contract to pay a higher rate of rent than 
that allowed by section 10 of the Tenauey Act. 


Letters Patent Appeal againstthe decision 
of the Hon'ble Mr. Justice Lyle, in 
Second Appeal No. 399 of .1913, dated 21st 
April 1913. 


Lyte, J.—In my opinion the lower 
Appellate Court’s decision was correct. Tho 
: appellants parted with their proprietary 


rights in the land and. agreed to pay rent 
therefor at a rate considerably in excess of 
that laid down in section 10 of the Tenancy 
That section lays down than they 
should be entitled to hold the land at a 
certain rent. But this does not, in my 
opinion, preclude them from entering into an 
agreement to pay at higher rate. Several 
rulings have been quoted to show that an 
agreement to resign ex proprietary rights is 
not enforcible. But the section Jays down 
that a proprietor who paris with his pro- 
prietary rights shall become a tenant., It 
does not lay down that he shall be entitled to 
become atenant. As I read the section 
there is nothing to prevent such a tenant 
from contracting to pay rent at any rate 
that may be agreed upon, and I think the 
ruling of Sheo Nandan Rat v. Thakur Ra: (1) 
is sufficient authority for this preposition. 
I dismiss the appeal under Rule 11. 


Mr. Huribans Sahat, for the Appeilants. 
The Hon'ble Dr. Tej Bahadur Sapru (with 
him Mr. Gulzart Lal), for the Respondents. 


JUDGMENT.— The facta out of which 
this appeal arises are admitted. The suit 
was one for rent. The holding at one time 
was the str of the defendants who were then 
proprietors. They mortgaged their pro. 


(1) 2 Ind. Cas. 81; 6 A, L. J. 161, 


966 l l 


HIRENDBA NATH DOTT t. HARI MOHAN GHOSE. 


prietary rights and on the same day agreed 


to pay a rent to the plaintiffs of Rs. 8 . 


per bigha. lt is admitted that the rate 
which an ex-proprietary tenant, within the 
meaning of the Tenancy Act, would pay 
for an ex-proprietary holding would be 
Rs. 3-11 odd. Accordingly the rent claimed 
in the present suit is largely in excess of the 
rent to which tne defendants wera entitled 
as ex-proprietary tenants to hold the land. 
The Court of first instance dismissed the 
suit of the plaintiffs on the ground that 
the agreement to pay an excess rent was 
contrary to law. The lower Appellate Court 
reversed this finding and decreed the suit. 
A learned Judge of this Court dismissed the 
appeal affirming the decree of the lower 
Appellate Court. Hence the present appeal. 

Section 10 of the Tenancy Act provides 
thas where a proprietor alienates his pro- 
prietary rights he shall becomea tenant with 
a right of occupancy in his sir land. It goes 
on further to provide that he shall be entitled 


to hold the same at arent which shall be four, 


annas in the rupee less than the rate 
generally payable by non occupancy tenants 
for land of similar quality. 

It is argued on behalf of the plaintiffs 
that while an ex-proprietary tenant is 
"entitled to hold" his land-at that rate, there 
is nothing in law to prevent him entering into 
a contract to pay a higher rent. The appel- 
lant contends, on the other hand, that by 
alienation a proprietor becomes an ex-pro- 
prietary tenant with all the rights of auch 
and that he cannot contract himself out of 
such right. 

In our opinion the contention put forward, 
on behalf of the appellant, is correct. This 
Court has always held that a proprietor 
eannot contract himself ont of his right to 
‘become a tenant of his ser, and, in our 
opinion, he cannot contract himself out of his 
right to become an "ex.proprietary" tenant 
with all the rights of such. We need hardly 
point out that to hold otherwise would be 
contrary to the clear policy of the Act, and 
would-in fact make the provisions of section 
10 ertirely nugatory. 

We aecordingly allow the appeal, set aside 
the decree of this Court and also of the 
lower Appellate Court and restore the decree 
of the Court of first instance with costs in all 
Couris 


Appeal allowed. 
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CALCUTTA HIGH COURT. 
REGULAR Cryin APPEALS Nos. 63 AND 81 
or 1911. 

February 17, 1914. 

Present: —Mr. Justice Fletcher and 
Mr. Justiee N. R. Chatterjea. 
HIRENDRA NATH DUTT AND OTHER3 — 
CLAIMANTS No. 1—Zemtnpars — ÁPPELLANTS 
versus 
HARI MOHAN GHOSE AND OTRERS— 
CraAIMANTS No, 2— PaATNIDARS— 


RESPONDENTS. 
Merger — Patni and Mokarari—Mokarari created before 
Transfer of Property Act—Both interests kept alive 
and separate — Acquisition of both interests piece-meal a£ 


' different times—'Iransfer of Property Act (IV of 


1882), ss. 2, cl. (c) and 111, cl. (d)— Patni —Kabuliat 
—Construction—Land acquired for “culverts, embank- 
ments or roads" — Worda, whether illustrative or ex- 
haustive. 

Tn 1855, a zemindar granted a mokarari lease in res- 
pect of certain lands to N. The lease was specially 
registered under the provisions of Act XI of 1859. 
Subsequently the zemindar granted a patni lease of 
the entire zemindary to D who purchased the mokarari 
interest from N. D dealt withthetwo interests sepa- 
rately. Ultimately the entire patni and the entire 
mokarait came piece-meal at different times into the 
hands of B and eventually passed to claimant No. 2. . 
The mokarari and the paint interests were kept 
separate all along: 


Held, that there was no merger of the mokarari in 
the patni apart from the provisions of the Transfer 
of Property Act, because the mokarari was kept alive 
as a separate sub-tenure from the patni, and the 
provisions of clause (d) of section 111 of the Transfer 
of Property Act did not apply by reason of clause (c) 
of section 2 of the Act, as the mokarart was created 
before the passing of the Act. 


Surja Narain Mandal v. Nanda Lal Sinha, 33 O* 
1212 ab p. 1217 and Ulfat Hossain v. Gayani Das, 3 Ind. 
Cas. 994; 36 C. 802, distinguished. 

Promotho Nath Mitter v. Kali Prasanna Chowdhry, 
28 0.744 and Jibanti Nath Khan v. Gokool Chunder 
Chowdhry, 19 C. 760, referred to. 


A person may acquire the superior and the sub. 
ordinate interests piece-meal at different times, but 
if ultimately the entire interests of the lessor and 
the lessee are vested in the same person at any 
point of time, there is a merger of the two interests at 
that particular point of time, iu any case to which 
the provisions of section 111 clause (d) of the 
Transfer of Property Act are applicable. 


There was a stipulation in s patni kabuliyat to the 
following effect: —"1f you obtain from Government 
any remission in revenue on account of land acquired 
by N for construction of culverts, embankments or 
roads, I also shall get from you reduction of jama 
on account of allthe said remissions in the jama 
of this patni”: 

Held, that the words “culverts, embankments or 
roads” are merely illustrative and not exhaustive and 
that even if land is acquired, though not for culverts, 
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embankments or roads, and the zemindar gets remis- 
sion in the revenue payable by him, the patnidar will 
also geb abatement in the patni rent. 


Appeal from the decree of ths Special 
Land Acguisition Judge of 24-Pergannahs, 
dated September 26th, 1910. 


Babus Dwarka Nath Ohakravartt, Nagendra 
Neth Mitra and Amulya Ohandra Baneriee, 
for the Appellants. 

Mr. B. O. Mitter, Babus Provash Chandra 
Mitter and Ambicapada Ohaiteriee, for the 
Respondents. 


JUDGMENT.—The questions involved in 
these appeals relate to the apportionment of 
the compensation money awarded under the 
Land Acquisition Act; in respect of certain 
lands acquired under that Act. The -claim- 
a nts No. 1 represent the zemindary interest 
while the claimants No. 2 represent the patni 
and mokarari interests in the land acquired. 

By a petition filed in the Court below, the 
rival claimants agreed thatif the Court 
found the mokarari (referred to in the pro- 
ceedings as Thiku) had not become merged 
in the patni, the claimants No. 1 will pay 
claimants No.2 Rs. 4,000 out of the total 
compensation which they will receive in full 
settlement of their entire claim as mokarart- 
dar, but if the Court found that the mokarar: 
had become merged in the patni, the claimants. 
No. 2 will receive from the claimants No. l 
only Rs. 1,800 in settlement of the claim. 

The first question, therefore, is whether the 
mokarart merged in the paini. It appears that 
on the 29th July 1855, the zemindars gcanted 
a mokarart lease in respect of 2,000 bzghas 
of lands at a rent of Rs. 6,000 to one Nabin 
Chandra Ghose who g>t the tenure especially 
registered under the provisions of Act Xl of 
1859. Subsequently, the zemindars granted a 
patni lease of the entire zemind ry to certain 
persons called the Dutts and these Dutts on 
the 15th February 1865 purchased the mokararz 
interests from Nabin Chandra Ghose. So that 
both the patni and the mokarar? interests came 
into the hands of the Dutt family in 1865. 
The Butts, however, appear to have dealt 
with the two interesis separately. Some 
of them mortgaged their shares both in the 
patni and the mokararz.to one Kristo Kishore 
Ghose, who purchased the sharesata sale 
held on the 8th April 1868, by the 
Official Assignee. After the death of Kristo 
Kishore, his widow Barnomoyee Dassi (the 
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predecessor of the claimants No. 2) brought 


.& suit for recovery of possession of the share 


.80 purchased, and obtained a decree for 
possession of a 4-annas share of the patni and 
the mokararz respectively. The patni mahal 
was subsequently sold under Regulation VELL 
of 1819 and was purchased by Barnomoyee on 
the 13th May 1880. This sale of the patni, 
however, did not affect the mokararz, because 
as already stated, the mokarav? was specially 
registered under the provisions of Aet Xl 
of 1859. Barnomoyee, therefore, became the 
owner of the entire paíni and of a 4-annas 
share of the. mokarart in 1880, She pur- 
chased the remaining shares in the mokarari in 
1886, so that the entire patni, and the entire 
mokarart came into the hands of Barnomoyee 
in 1886, and eventually passed into the hands 
of the claimants No. 2 by partition with 
their co.sharers. It has been fonnd that the 
mokarart and the patni interests have been 
kept separate all along. The finding has 
not been challenged and could not be 
challenged on the eviderce. 

Now, the question is whether under these 
circumstances tle mokarari merged in the 
patne interest andthe question will have to 
be considered (č) apart from the provisions of 
the Transfer of Property Act, and (6) with 
reference to the provisions of the Transfer of 
Property Act. 

.The authorities on the question, how far 
the doctrive of merger, apart from statutory 
enactment on the point is applicable to lands 
in the mofussil in this country, do not seem 
to:be uniform. In the case of Woomesh 
Chander Goopto v. Raj Narain Roy (1) Sir 
Barnes Peacock, C. J., said: “My own impres- 
sion is that the doctrine of merger does not 
apply to lands in the mofussil inthis country.” 
"| believe it is the practice in this country 
for zemindars to purchase and keep on foot 
patni talugs without the necessity of adopting 
the practice, which is followed in England, of 
purchasing such Zalugs in the name of a trustee 
to preventthe merger of them. Ifthe doctrine 
of merger applies, a zem?ndar could not pur- 
chase and hold a patni-tenurein khas posses- 
sion". The other learned Judges (Loch and 
L. S. Jackson, JJ.,) concurred with the Chief 
Justice, but the question was not decided in 
that case. The same view was taken in Thomus 


(1) 10 W. R. 16. 
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Savi v. Punchanon Roy (2). In Prosunno Nath 
Roy v. Jogut Chunder Pundit (8), however, 
where the patnidar of a village which formed 
a portion of a zemindary purchased the zemin- 
dary rights in that village, and from the 
date of his purchase did not pay rent as 
paínidar, it was held by Markby and Prinsep 
JJ. that he could not set up his title as 
painidar against his co-sharer zemindars in 
a snit brought by them for contribution. [n 
the later case of Jibants Nath Khan v. Gokool 
Chunder (4) Pigot and Banerjee,’ JJ., said: 
"No authority has been shown us for 
holding that the doctrine of merger applies 
to’ such cases as this in India, that is, that 
a patni interest must merge in the zemindary 
interest if they comeinto the same hands, 
and we donot think that we should, for the 
first time, so far as we are aware, apply the 
doctrine to such a ease," So that in 1891 it 
was taken to be settled law that the doctrine 
of merger did not apply to the case of a paint 
interest coming into the same handsas the 
zeminaary interest. The case of Prosunno 
Nath Roy v. Jagut Ohunder Pundit (3) does 
not appear to have been cited before them 
but the decision in that case apparently pro- 
ceeded upon the ground that the patnedar 
after his purchase of the zenindary did nob 
treat the paini as a subsisting tenure. 

In a subsequent case, Surja Narain Mandal 
v. Nunda Lal Sinha (5), the learned Judges 
(Geidt and Ormond, JJ.) relying upona 
passage in the judgment of the Judicial 
Committee in Raja Kishendatt Ram v. Raja 
Mumtaz Alu Khan (6) held that a mokarart 
interest merged in a superior shikmi interest, 
The passage relied upon runs as follows:— 
"Again, what followed on the purchases? 
Had they been made by or on behalf ofa 


talukdar holding under an absolute, as 
distinguished from a mortgage, title, the 
tenures would, asa matter of course, have 


merged in the taluk.” But the decision of 
the Privy Council proceeded upon the res. 
pective rights of the mortgagor and. the 
mortgagee with reference to accessions to 
mortgaged property. And apart from that, 
the tenures which wore dealt with in that 


(2) 25 W. R. 503. 

(3) 3 C. L. R. 159. 

(4) 19 C, 760. 

(5) 33 C. 1212 at p. 1217. 

((6) 5 C. 198; 5 0. L. R, 213; 6 T. A, 145, 
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case were certain birt tenures which hag been 
purchased by the mortgagee in possession of a 


. talug taking advantage of his position as mort- 


gagee, and who did not take any step 
to keep them alive as distinct sub-tenures 
for his own benefit. In deseribing the 
nature of the tenures their Lordships 
pointed out that "they were sometime 
resumable and when resumed would fall 
into the parent estate’. The tenures, 
therefore, were in their nature entirely 
different from a paini or a mokarari tenure 
which is not resumable. That the tenures 
were treated as different from patni’ or 
mokararz tenures will be apparent from the 
following passage, in which their Lordships 
observed: ."It may well be that when the 
estate mortgaged isa zenindary in Lower 
Bengal, out of which a paint tenure has 
been granted, or one within the ambit 
of which there is an ancient motarart, 


istemrirt tenure, a mortgages of the 
zemindary, though in possession, might 
purchase with his own funds and keep 


alive for his own benefit that paini or 
mokarart. In such oases the mortgagee 
ean hardly be said to have derived from 
his mortgagor any peculiar means or facili. 
ties for making the purchase, which would 
not be possessed by a stranger, and may, 
therefore, be held entitled equally .with 
a stranger, to make it for his own benefit. 
In such cases also the patni, if the 
paínidar failed to fulfil his obligations, 
would not be resumable by the zemindar, 
aud the zemindary would always have been 
held subject to the mokararz”’, 

We donot think we are pressed by the 


- decision of Suraja Narain Mandal’s case (5) 


and that for several reasons first because 
the tenures to which the observations of the 
Privy Council were applieabe were, in nature, 
wholly different from a mokarart tenure, 
sscondly, the mokarart does nob appear to 
have been kept alive as a distinct sub- 
tenure, and lastly the decision might have 
been based solely, and was in fact ultimately 
based upon the ground that the mokerari 
interest was an accession to the mortgaged 
property under section 70 of the Transfer 
of Property Act, ahd apart from any 
question of merger. Surja Narain Mamdal's 
case (5) was followed iu the recent ease of 


Uifat Hossain v. Gayani Das (7) by Stephen 
(7) 3 Ind. Cas. 994; 86 C, 802. 
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ande Vincent, JJ., and the same observations 
(except the last) apply to that case alio. 
In the present case the mokarari has all 
along been treated as a 
tenure, and we are accordingly of opinion, 


that apart from the provisions of: the 
Transfer of Property Act there was no 
merger. 


The next question is whether the provisions 
of section 111 clause (d) of the Transfer 
of Property Act are applicable to the present 
case. . 3 

It has been contended on behalf of the 
respondeuts that section 111 clause (d) 
is inapplicable because Barnomoyee Dassi 
acquired a 4 annas share of the mokarart 
before the passing of the -Transfer of 
Property Act, and the remaining 12- 
annas share after the passing of the Act, 
and thatthe entire motarard, therefore, did 
not vestin her at the same time. We are 
of opinion that there is no force in this 
contention. A person may acquire the 
superior and the subordinate interests 
piece-meal at different times, but if ultimately 
the entire interests of the lessor and the lessee 
are vested in the same person ab -any 
point-of time, we think thereis a merger 
of the two interests at that particular point 
of time, in any case to which the pro- 
visions of section lll clause (d) are ap- 
plicable. 

We do not agree with the Court below 
in holding that the mokarar? lease was a 
lease for agricultural purposes within the 
meaning of section 117 of the Transfer of 
Property Act. A patni lease was held in 
the case of Promotho Nath Mitter v. Kali 
` Prasanna,- Ohowdhry (8) not to be a lease 
for agricultural purposes. Tte mokorari 
in the present case is described asa talug, 
and was registered as a éaluq under Act 
XI of 1859, and having regard to the 
evidence and circumstances bearing on 
the point we are of opinion that it was nota 
lease for agricultural purposes. 


But the mokarari was created before 
the passing of the Transfer of Property 
Act,. and the question, therefore, arises 
whether the provigions of section 2 clause 
(c) prevent the operation of section lll 
clause (d) of that Act. Section 2 clause 


* 


(B) 28 O, 744. 
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(c) enacts "nothing herein contained shall be 
deemed to affect any right or liability 
arising out of a legal relation constituted 
before this Act comes into force, or any 
relief in respect of any such right or liability”, 

In the case of Promotho Nath Mitter v. 
Kali Prasanna Ohowdhury (8) the patni 
interest was created after the passing of 
the Transfer of Property Act and it was 
held by Maclean, C. J., and Banerjee, J., 
that the paini interest was determined on 
a purchase of the same by the zemindar 
even at a sale held in execution of a 
decree. With reference to the case of 
Jibanti Nath Khan v. Gotool Ohunder (4) 
where if was held that there was no 
merger of the patni in the zemindary, 
Banerjee, J, observed that the case was 
decided without any reference to the Transfer 
of Property Act, and was a case to which 
the provisions of tbe Transfer of Property 
Act were inapplicable by reason of clause 
(c) of settion 2 of that Act, the patni lease 
in that case having been granted, and the 


point having been created before the 
Transfer of Property Act came into 
operation, 


A contrary view, however, has been taken 
by Stephen and Vincent, JJ., in the case of 
Ulfat Hossain v. Gayani Das (7). The learned 
Judges were of opinion that section 2 
clause (c) did not prevenut the operation 
of section lll clause (d) of the Transfer 
of Property Act, although the moxarart 
was created before the Transfer of Property 
Act came into operation, The learned 
Judges observed that were it not for paragraph 
(d) of section 2, they should be inclined 
to hold that the section only saved the 
effeat of the repeals that it enacts in the 
cases specified, and that the word “herein” 
meant “in this section" and not “in this 
Act”, but did not decide the point.. We 
do not. agree with this view of the section 
but it is unnecessary to discuss the matter 
ag there was no decision upon the point in 
that case. The learned Judges then observed 
as follows: "Theright or liability which the 
respondent desires to set up is the right of the 
original mokararidar, Waizuddin, to hold his 
mokarart unaffected by section 111 clause(d) of 
tho Act, if the mokarari and the parent estate 
both came into hia hands, and this right, he 
contends, must be passed on to Rai Radha 
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Kissen, the purchaser of the mokarari. This 
is, in our opinion, an incorrect view. The 
right in this case to which clause (c) must 
apply, if it applies at all, is the right of 
Radha Kissen to the same-effect, and it was 
constituted by his legal relation to the defend- 
auts inthe mortgage suit ab the time of the 
mortgage sale, which took place after the 
passing of the Transfer.of Property Act. We 
hold, therefore, that there is nothing to pre- 
vent section lll clause (d) of the Act from 
applying and that a merger has taken plase.” 

With great respect for the learned Judges 
we are unable to agree in this view. A legal 
relation might have been constituted at the 
time of the mortgage sale which took place 
after the passing of the Transfer of Property 
Act, but it cannot be denied thata legal 
relation was constituted when the mokarar: 
was created before the passing of the Aot. 
Aud if the right of the mokararidar was to 
hold the mokarari unaffected by section lll 
clause (d) of the Act on the motarart and 
the parent estate coming into his hands (as we 
think it was), such right by ege of the 
express ‘provisions of section j2 clause (e) 
could not be affected by any of the provisiona 
of the Act, and the subsequently legal rela- 
tion constituted after the passing of the Act 
could not affect therightarising outof the legal 
relation constituted before the Act. If the 
view taken in Ulfat Hossain’s case (7) be cor- 
rect, every lease created before the passiug of 
the Act world be governed by the provisions 
ot the Act, irrespective of the rights arising 
out ofthe legal relation constituted before the 
Act. Weare unable to construe section 2 clause 
(e) in this manner, and are of opinion that 
the view taken hy Banerjee, J., in the case of 
Promotho Nath Miiter v. Kali Prasanna (8) 
of the effect of theAct upon a lease created 
before the passing of the Act, is correct. 
Had the decision in YHet Hossain's case (7) 
been based -upon the provisions of the Trans- 
fer of Property Act, if might have been 
necessary to refer the matter to a Fall Bench 
but the learned Judges in that case held that 
there was a merger apart from the provisions 
of the Transfer of Property Act. It is unne- 
eessary, therefore, to refer the question to a 
Full Bench. 


We are of opinion that there was no merger 
of the mokurart in the pain? apart from the 
provisions of the Transfer of Property Act, 


i 
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because tue mokarar? was kept alive As a 
separate sub-tenura from the patni, and the 
provisions of the Ack did nob apply as the 


mokarari was created before the passing 
of the Aot. 
Ib is unnecessary to consider whether 


having regard to the fact that the mokararz 
was traated as a subsisting sub. tenure, there 
could boa merger even if the provisions of 
the Act were applicable. 

The next questionia whether the claimants 
No. l are entitled to any portion of the 
compensation awarded for the trees. The 
trees are part of the patni talug and we 
aro of opinion that the Court below is right 
in holding thatthe claimants No. l are not 
entitled to any portion of the i 
awarded for the trees. 

We also agree with the Goart belos in 
holding that the claimants No. 1 are not 
entitled to share in the amounts awarded to 
the tenants in cases Nos, 810, 815 and 817, 
to which claimants No. 2 became entibled 
by purchasing the rights of the tenants, 
after the award had been made in their 
favour.’ The amounts were awarded to the 
tenants, and the claimants No. 2 are entitled 
to the same not as paínidars, but by virtue 
of their purchase from the tenants. 

The last question is what is the amount of 
the remission which the claimants No: 2 
are entitled tə get ia the patoi rent on 
account of the lands acgatrel. Tho Coart 
below has held that they are entitled to get 
a ‘proportionate abatement on the principles 
laid down in the cases referred to in its jadg- 
ment. But those principles cannot apply 
where, as in the present case, there is an 
agreement betwean the zemindar aud the 
painidar on the point. The agreement con- 
tained iu the pini kabultat as translated in 
the paper-book runs as follows.: — 


[21 ° . G 

Neither Í nor my successors will ever 
get auy remission in rent on the score of 
inundation, drought, fellow, failure of crops, 
construction of culverts and embankments, 
and diluvion of lands by rivers &o, but if 
you obtain from Government any remiasion 
in revenue on account of lands acquired 
by it for construction of culverts, embank- 
ments and roads, a proportionate amount 
of remission will bs obtained by me from 
you in respect of. the rent payable to 
you on account of this patni.” Tho words 
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"a proportionate” do not occur in the 
original, and the concluding portion literally 
translated runs as follows:— but if you 
obtain remission (lit—the amount of remission 
or the extent of the remission which may 
be obtained by you) in the saddar jama from 
the Government in respect of lands taken up 
for culverts, embankments or roads, I also 
shall get from you reduction of jama on 
account of all the said remissions in the 
jama of this patn. The language is 
ambiguous, but it appears to us upon a 
proper construction of the agreement as a 
whole that the patnidar is to get the same 
amount of remiesion which the zemindcr would 
get inthe Government revenue, and this is the 
construction which tre parties themselves 
placed upon the agreement in a previous suit. 
It appears that in a suit for rent brought by the 
zemindars against Barnomoyee Dassi (the 
predecessor of claimants No. 2 so far bask as 
1894, she claimed remission in the patni rent 
for the same amount which the zemindar was 
entitled to get remission of in the Govern. 
ment revenue on account of certain lands 
acquired for the constructions of the Budge 
Badge Railway in 1828, and the Court granted 
remission accordingly. The lands in the 
present case were not acquired for construc- 
tion of “culverts, embankments or roads", 
but we agree with the learned Judge in 
holding that these words are merely 
illustrative and not exhaustive. We are 
accordingly of opinion that the claimants 
No. 2 are entitled to an abatement in tha 
paini rent only for Rs. 310.3.83, 1. e, the 
amount which the zemindar wil get abate. 
ment of in the Government revenue. To 
this extent the deeree of the Court below 
will be varied, and in all other respects the 
appeals will be dismissed. 

In the circumstances we make no order as 
to costs, 

Decree varied, 
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ALLAHABAD HIGH COURT. 

EXECUTION First APPRAL No. 110 or 1913. 
January 29, 1914. 
Present:— Mr. Justice Ryves and 
Mr. Justice Piggott. 
SARVI BEGAM —AUCTION-PURCHASER — 
APPELLANT 
VETEUS 
TAJ BEGAM-—JurGM&ENT.DEBTOR— 


RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. XXI, rr. 35 
(23, 95, 96—Auction-purchaser of undivided share— 
Effective possession to be given — Delivery of possession. 

Where an auction-purchaser purchases an undivided 
share in a house, he should be given an effective 
possession under Order XXI, rules 35 (2) and 95 
and not under rule 96 of the Civil Procedure Code. 


- Execution first appeal against the decision 
of the Subordinate Judge of Meerut, 

Mr. P, L. Banerji, for the Appellant. 

‘The Hon'ble Dr. Tej Bahad :r Sapru, for the 
Respondent. 

JUDGMENT.—The appellant, Musammat 
Sarvi Begam, purchased at auction the right of 
Musammat Taj Begam, which amounted to a 
specified undivided share (135 out of 192 
sthams) in a Gertain house. The rest of the 
house belonged to Musammat Sahebzadi Be- 
gam whois nota party to this proceeding. 
The judgment-debtor, Musammat Taj Begum, 
seems to have been endeavonring to obstruct 
Musammat Sarvi Begam and to prevent her 
from obtaining effective vossession of what 
she purchased. The Court below has 
ordered possession to be, given under Order 
X XI, rule 96 of the Code of Civil Procedure. 
But this rule has clearly no application to 
the facts of the present case. Musammat 
Sarvi Begum is entitled to effective posses- 
sion of what she purchased, namely, the 
undivided share belonging to Musammat 
Taj Begam aforesaid. The provisions of 
Order KAT, rule 95, may be read with those 
of Order KAT, rule 35 clause (2), whenever it 
js & question of giving effective possession 
of an undivided share either to a decree. 
holder or to an auction-purchaser under a 
decree. We amend the order of the Court 
below by directing that actual possession 
be ‘given to the appellant, Musammat Sarvi 
Begnm, in accordance with the provisions of 
Order XX!, rules 35 and 95. The appellant 
will get her costs of this appeal. 


Appeal allowed, 
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GOGINANENI VENKATANARASIMHARAYODU t$. ZEMINDAR OF NUZWID. 


MADRAS HIGH COURT. 
Civit Revision Petition No. 150 og 1913. 
February 12, 1914. 

Present: —Mr. Justice Seshagiri Iyer, 
GOGINANENI VENKATANARA- 

SIMHARAYUDU AND ANOTHER— ` 
PETITIONERS 
verSus 
Sri RAJAJ VENKATARANGAYYA 
APPA ROW BAHADUR, ZtgMINDAR 
or NUZWID— RESPONDENT. 


Gatti Toomulu—Cess levied by zemindar to keep 
tank in repair, whether revenue — Regulation. XXV of 
1802, ss. 4 and 12—Contract, 

“Gatti Toomoolu" is a voluntary payment made by 
a ryot to the zemindar for keeping a tank in repair. 


Where such a cess was Jegally payable before the 
date of enfranchisement by tho inamdır to the 
zemindar, the mere fact of enfranchisement does not 
change the rights of parties. Nor is sucha cess 
"revenue" within the meaning of sections 4+ and 12 of 
Regulation XXV of 1802 so asto make the levy 
by zemindar ilegal under those sections. |t is a 
mere voluntary payment made to a zemindar under a 
contract and is recoverable by him. . 


Petition under section 25 of Act IX 
of 1887, praying the High Court to revise 
the decree of the Court of ithe District 
Munsif of Bezwada, in Small Cause Suit 
No. 1912 of 1912. 


Mr. V. Ramadoss, for the Petitioners. 
Mr. V. Ramesam, for the Respondent, 


JUDGMENT.—The facts 
are not in dispute. Prior to the year 
1909, the defendant in this case was 
paying tothe Zemindar a certain sum of 
money by way of Gatti Teoomulu. It 
is agreed by the learned Vakils appearing 
-on both sides that this was acess puyable 
. for repairing the tank from which the 
defendant was entitled to his supply of 
water for his fields. Inthe year 1909, the 
lands were enfranchised and in the ap- 
plication he made to the Inam Deputy 


of this case 


Collector for favourable quit-rent, the 
defendant mentioned the fact that he 
had to pay Gatti Toonulu to the 


Zamindar and fhat consequently there should 
be a reduction in his favour to the extent 
of that payment. The dram Deputy 
Collector was of opinion that this was not 
a cess which could be levied by the Zemiudar 
and has held that no reduction should be 
made in favour of the defendant. 

The Zemindar has brought the present 
suit to recover the amount of Gatti 


Toomulu due to him since the enfrarfchise- 
ment; he is met by the plea that the 
enfranchisement has changed the rights of 
the parties and that the Zemindar is no 
longer entitled to a levy of the cess. It 
neod hardly be pointed out that if this 
was a cess legally recoverable by the 
Zesmindar from the defendant till the 
enfranchisement, nothing that has been done 
by the Inam Deputy Collector. or said by 
him in his order would take away that 
right. Act VIII of 1869 makes it clear 
that pre-existing rights are not to be 
disturbed by the enfranchisement. Mr. 
Ramadoss very properly gave up that 
contention. His argumeut was that under 
Regulation X XV of 1802, this was a revenue 
which the Government had reserved to 
itself and that ib would uot be open to 
the Zemindar to claim the amognt of 
Gatti Toomulu because toe right of levying 
it has been taken away from him by the com- 
bined operation of sections 4 and 12 of the 
Regulation, and he referred me to the 
form of the sanad printed in the Board's 
Standing Orders to show that any revenue 
whose levy had been prohibited by the 
Permanent Settlement could not be recovered 
by the Zemindar from his under-tenure- 
holder. If I am satisfied that this 
is the revenue due from lakhiraj lands I 
would accede to the contention of Mr. 
Ramadoss and would hold that the Zemindar 
is not entitled to recover the cess. l do 
not think this cess is revenue in any sense 
of the term, The payment probably 
originated in a contract, the contract on the 
part of the Zemindar being that he should 
keep the tank, from which water was to be 
supplied to the defendant, in good repair 
and the consideration on the part of the 
defendant being that he should pay a 
certain sum of money to enable the 
Zemindar to effect this purpose. That 
being the relationship between the parties 
and ib not being suggested that the 
Zemindar has failed in his duty or that 
the defendant has in any way sulfered, 
it follows that the Zemindar is entitled 
to recover the amount unless the con- 
tention is acceded to that it was a revenue 
which was abolished under sections 4 and 
12 of Regulation XXV of 1802, As I have 
already stated, Í do not think that this 
can be said to bea “revenue”? payable to 


Vel, XXII] 


- JWAHIR MAL t. RANI INDOMATI, 


the Zemindar by the Inamdar. I, there- 
fore, hold that the Zamindar is entitled to 
recover this cess. 

Lam supported i in this conclusion by the 
decisions in Second Appeals Nos. 541 to 
550 of 1891, Civil Revision Petition No. 
286 of 1909 and in Second Appeals Nos. 
616 to 619 of 1908. [n all these oases 
the question was whether Qatti Toomulu 
could be regarded as a voluntary payment 
and whether it would be illegal on the 
part of the Zamindar to levy the cess. 
In all these eases the High Coart, ac- 
cepting the findings of the Courts below, 
was of opinion that this cess was not a 
voluntary payment, but & payment due 
under a subsisting contract and that there 
was nothing illegal in claiming it. Follow- 
ing these decisions, I dismiss the petition 
with costs. 


Petition dismissed. 


ALLAHABAD HIGH COURT. 
First Cry APPEAL No 69 or 1912. 
^ January 20, 1914, 
Present:—Sir Henry Richards, Kr, Chief 
Justice, and Justice Sir P. C. Banerjee, Kr, 
JWAHIR MAUL AND OTHERS —P £L, AINTIFFS— 
APPELLANTS 
. Versus 
RANI INDOMATI AND OTHERSI— DEFENDANTS 


— RESPONDENTS. . 
Transfer of Property Act (IV of 1882), s. 88—Simple 


morigage-—Deed, construction of—Word ‘hypothecation’ 


not given in deed — Intention of parties to be 
gathered from document. 
~ A deed, after reciting that the executant had 
borrowed a certain sum of money, proceeded to 
refer to certain specific immoveable property. Then 
there was a covenant to re-pay the amount with 
interest. Finally there was a clause in which the 
executant had undertaken that until re-payment of 
the amount, he would not transfer the property in 
any way: 

Held, [Bamnerji, J., dissenting] that the document 
did not amount to a simple mortgage within the 
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meaning of section 58 of the Transfer of Property 
Act, 1882, 

Mohammad Hyder Hosain v. Baba Ram Narain, 
N. W. P. H C, R. (1867) 124, referred to. 

Per Banerjee, J.—1In construing a document 
one should look to the intention of the parties, 
and if that intention can be gathered from the 
document itself, it should bo given effect to, 
The mére omission of the word “mortgage” or of 
a clause giving the mortgagee a right to bring to 
sale the property, secured for the debt, does not 
take the document: out of the category of an hypothe- 
cation. 

Martin v. Pursram, 2 Agra H. C. R. 124, referred 
to. 

Every document by which specific immoveable 
property is made security for the re-payment of a 
debt carves out in favour of the mortgagee a 
portion of his borrower’s interests in the property 
and is thus a transfer and a simple mortgage 
within the meaning of section 58 of the Transfer of 
Property Act. 

In this particular case the intention of the parties 
was that the lender shall have a right to realize his 
money from the property by causing it to be sold. 


First appeal from the decision of the Sub: 
ordinate Judge of Farrukhabad, dated 7th 


' November 1911. 


Mr. Gulzar? Lal, (with him Messrs, L, M. 
Banerji), for the Appellants. 


Dr. S. C. Bánerji, for the Respondents. 


JUDGMENT, 


Ricwaens, O. J.—This appeal arises out of 
& suit in which the plaintiffs sought to 
recover asum of Rs. 6,000 upon foot ofa 
document, dated the 12th of May 1884 
(Hs. 7,294 is said to be due bnt only Rs. 6,000 
is claimed). Extracts of material parts of the 
document have been set forth in the judgment 
of the learned Subordinate Judge. The 
document itself is somewhat incorrectly 
translated at page 4 of the appellants’ Book. 
It commences by reciting that the executant 
had borrowed Rs. 1,000 and then proceeds to 
refer tocertain property. Then there isa 
covenant to re pay the amount with interest 
at the rate of 2 percent. per mensem in 7 
months, and tbat ifthe execatant failed to 
psy theamount atthe stipulated period, 
then in future, interest should be paid: at the 
rate of Rs. 2 per cent. per mensem. Finally 
there is a clause in which the executant 
undertakes that until re-payment of the 
amount he will not transfer the property 
by sale, mortgage, gift or in any other way. 
There isin no part of the document any use 
of the word “hypothecate,” or anything 
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‘equivalent, thereto, bibit is quite possible 
that there was an accidental omission to 
iosert some such word. The defendants 
pleaded a number of defences including a 
plea that the document was not safficient to 
constitute a bypothecation of the property. 
There was another plea that the property 
had been purchased by the contesting 
defendants at a sale on foot of a prior mortgage. 
None of these matters have been gone into by 
the Court below, which held the document was 
not a mortgage, and that, therefore, the suit 
was barred by limitation, even if the doca- 
ment was sufficient to operaio asa charga 
within the meaning of section 100 of the 
Transfer of Property Act. As already 
pointed out, the document was executed on 
the 12th of May 1884. No step of any kind 
had been taken on foot of the document until 
the institution of the present suit aud, while 
the Court below has not gone into the 
question of the priority of the claim of the 
answering defendants, there can bs no doubt 


they purchased at an auction sale, and the ' 


plainiiffs have waited until the debt (if not 
discharged) has become greater than the 
value of the property. In my opinion, hav- 
ing regard to the words used in the document, 
we ought to hold that it was the intention of 
the parties to the deed to make the property 
therein mentioned security for a loau of 
Rs. 1,060 and interest. The important 
question is whether or nobit constituted a 
“mortgage”. If the dccument is not a 
mortgage within the meaning of section 56 of 
the Transfer of Property Act then the present 
suit is barred, and I confess | have not much 
aympathy with the plaintiffs who did not 
institute their suit until the very lass day of 
limitation, taking advantage of the period of 
grace allowed by the Limitation Aet of 1908. 
I have already pointed out that, whether by 
accident or otherwise, there is an absence of 
any word equivalent, to the word "hyporhe- 
cate" or "mortgage". ‘There is also no refer- 
ence to any right cf sale in the mortgagee 
There is merely the mention of 
the property, a covenant to re- pay 
& : . ; 

the principal, and a covenant not to alienate 
the property so long as the principal and 
interest remains unpaid. Section 58 of the 
Tracsfer of Property Act defines a mortgage 
as being a transfer ofan interest in specifiz 
immovcable properfy for the purpose of 
securing the payment of money, etcetra.” 
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Mortgagor is defined as being the person who 
80 transfers an interest; and mortgages is 
defined as being the person bə whom, that 
interest is transferred. Clause (b) defiaes a 
simple mortgaga io the following words: 
"Where, without delivering possession of the 
mortgaged property, the mortgagor binds 
himself personally to pay the mortgage 
money, and agrees expressly or impliedly, 
that, in the event of his failure to pay accord. 
ing to his contract, the mortgagee ehall 
have a right to cause the mortgaged property 
to be sold and the proceeds of sale to bs 
applied, so far as may be necessary, in pay- 
ment of the moitgage money, the transaction 
is called asimple mortgage and the mortgagee 
a simpl- mortgagee.” It seems to me that 
the meaning ofthe expression “mortgagor” 
and ‘mortgagee’ in clause (b) of section 53 
must be in aesordanes with the definition of 
“mortgagor” and “mortgagee” givenia the - 
very same section of the Act. Now I 
consider in the preseut case that there was 
no transfer of any interest’ for the purpose 
of securing the loan, by Chaudhri Raj Kunwar, 
the executant of the document sued upon, in 
the property mentioned inthe deed. If this 
be so, the persons in whose favour the 
document was executed and their represen- 
tatives are not "simple mortgagees" and the 
document sued on is not a “mortgage” within 
the meaning of clause (b) of section 58. 
Saction 100 of the Transfer of Property Act 
provides’ as follows: — Where immoveable 
property of one person is by act of parties 
or operation of law made security 
for the payment of money to another, and 
the transaction does not amount to a mort- 
gage the latter person is said to have a 
charge on the property; and all the provi- 
sions hereinbefore contained as to a mort- 
gagor shall, so far as may be, apply to the 
owner of such properiy, and the provisions 
of sections 81 ‘and 82 and all the provisions 
hereinbefore contained as to a mortgagee 
instituting a suit for the sale of the mortgaged 
property shall, so far as may be, apply to. 
the person having such 3hargo." Jam quite 
prepared to hold from a consideration of tha 
terms of the document itself that the “parties 
did intend to make the property secarity for 
the payment of Rs. 1,000 and interest and if 
they had brought théir suit within 12 years 
from the money becoming due,4 would be 
prepared to hold that the plaintiffs were 
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entitled to recover the amount by sale of 
the property if there was no other defence. 

This was all that was held iñ the case of 
Muhammad Hyder Hosain v. Babbo Rim 
Narain (1) which is no authority as to 
what constitutes a simple mortgage as 
defined by section 58 of the Transfer of Pro- 
' perty Act, 

It is said that the making of the property 
liable for the lean is “a transfer ofan 
interest", I cannot follow this reasoning. 
No doubt, the making of the property 
liable for the loan creates an interest in 
the person in whose favour the document 
is made but it is not “a transfer of 
interest for the purpose of securing the 
payment.” “The transfer of the interest 
is one thing, the purpose for which the 
transfer is made is another. The absolate 
owner of property may transfer his interest 
for the purpose of securing a loan. So 
also may the owner of a lease-hold interest 
transfer that interest, or the owner of 
either of such interest may transfer a 
right to possession. In all such cases 
there is a transfer of au interest." If the 
mere intention of making the property 
security for a loan is the "transfer" of an 
interest then a charge under section 100 is 
the transfer of an interest also. No doub*, 
section 58 is very confusing. The terms 
of clause (a) seem to point to the fact that 
the draftsman had the idea ofan English 
mortgage in his miod; and yet we have 
in the same clause a simple mortgage 
defined by clause (b) and an English mort- 
gage defined by clause (e). It must be 
admitted also that for many years in these 
Provinces documents which commenced 
with words “I hypothecate,"'or words equi- 
valent thereto, have been regarded as mort- 
gages. In the presenb case, however, these 
words are entirely absent not only from the 
operative part but also from the descrip- 
tion given of the document itself at the 
conclusion. 

The importance of the distinction between 
a mortgage under section 53 and a charge 
undet section 10) oreated by ac: of parties 
has ceased to be of any importance since the 
decision of their Lordships of the Privy 
Council, in which i$ was held thata suit 
for sale on a simple mortgage must be 


(1) N. W, P, H. C. R. (1867) 124, 
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brought within twelve years. This ruling 
if Í may say so with great respect, has and 
will be of the utmost benefit to the people 
of these Provinces. It was perhaps 
equitably, having regard to the previous 
decisions of this Court asto the time within 
which suits on mortgages might be brought, 
to allow the period of grace provided for 
by the Limitation Act of 1908, though 1 
fear that the latter enactment has led to 
the bringing forwar.} of very numerous bogus 
claims. 

On the whole, I amof opinion that the 
decision of the Court below was correct and 
ought to be affirmed. 

BaNERJEE, J.—The question in this case 
is whether the document upon which the 
suit has been broughtis asimple mortgage 
or not within the meaning of the Transfer 
of Property Act. ;n deciding, this qnestion 
we should, [ think, keep out of considera- 
tion the fact that the suit is one to ‘enforce 
a stale claim. The decision of the point 
at issue depends upon the construction of 
the document which is the foundation of the 
plaintiff’s claim. That document is most 
inartistically dra »n. The opening portion 
of it is meaningless unless we assume that 
the person who engrossed the document 
omitted to insert the word “mortgage” or 
"hypotheoate'" before the description of the 
property mentioned therein. Otherwise the 
opening clause of the document is not only 


‘ungrammatical but unmeaning. Indeed, the 


translator of this Court, who has translated 
the document, hasinserted the words “and 
have hypothecated to the aforesaid persons” 
in order to give: some meaning to the 
clause. In construing & document of this 
kind we should look tothe intention of the 
parties, and if that intention can be gathered 
from the document itself, it is our duty to 
give effect to it. It has been held that the 
omission of the word 
" mortgage " or of a clause giving the mort- 
gagee the right to bring to sale the pro. 
perty which was made security for the 
debt is not sufficient to take the document 
out of the category of an hypothecation. In 
the case of Martin v. Pursram (2), a 
document very similar to the one before ng 
was held to create hypothecation andi: a, 
number of cases decided both before and afrer 


(2) 2 Agra H, C. R. 124, 
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the Transfer of Property Aci by this Court, a 
document which creates a hypothecation of 
immoveable property has .been construed 
io be a simple mortgage, The Transfer 
of Property Act, it has been repeatedly 
held, has only codified what was before its 
enactment the law of mortgage in this 
country. Section 58, no doubt, provides that 
a mortgage is a transfer of an interest in 
specific immoveable property for the pur- 
pose of securing the payment of money 
advanced and for the other purposes men- 
tioned in the section. A hypothecation or 
pledge of specific immoveable property 
is, in my opinion, a transfer of an interest 
in the property hypothecated or pledged. 
It is & conveyance of a portion of the 
borrower's interest to the lender because by 
virtue of it he is entitled to bring to sale 
the property, which is made security for the 
debt. Every document by which specific 
immoveable property is made security for 
the re-pay ment of a debt carves oat in favour 
of the mortgagee,.a portion of the borrower's 
interest in the property, and is thus a 
transfer and a simple mortgage within the 
meaning of section 88. In this country 
there can be no transfer of interest in 
the same way in which in the case ofa 
mortgage in England the property mort- 
gaged is conveyed to the mortgagee. In 
the present instance the intention, it seems 
to me, was clear that the person who had 
lent the money would have a right to 
realize his money from the property by caus- 
ing ib to be sold. Otherwise the provision 
init forbidding a transfer of the property 
until the debt was re-paid would be unmean- 
ing. I hold, thatthe document in this case 
was intended to beandis a simple mort- 
gage within the meaning of the Transfer 
of Property Act, and, therefore, it cannot be 
a charge within the meaning of section 100 
of that Act. A charge under that sestion 
arises only when the transaction does not 
amount to a mortgage. In my opinion 
the view taken by tke Court below is 
not correct, and the case ought to be 
remanded to that Court for trial .on the 
merits. 

By tHe Court.—The order of the Court 
is that the appeal be dismissed with costs 
including fees on the higher scale. 

Appeal dismissed, 


INDIAN OASES. 


[1914 


MADRAS HIGH COURT. 
SECOND Civit APPEAL, No. 639 or 1913. 
Jauuary 7, 1914. 

Present: —Mr. Justice Sadasiva Aiyar. 
OBALAMPALLI RAMALAKSHMANNA— 
D&FENDANT— APPELLANT. 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
r. l--Transfer of Property Act (IV of 1882), s. 85 — 
Pavrty-—Person asserting title paramount or opposed to 


that of mortgagor. 
Order X X XIV, rulel, of the Code of Civil Procedure, 


does not prohibit a person claiming a title paramount 


or opposed to that of a mortgagor being made a party 
to a mortgage suit, although section 85 of the Transfer 
of Property Act was construed as enacting otherwise. 

Jaggeswar Dutt v. Bhuban Mohan Mitter, 33 C, 425; 
3 C. L. J. 205, distinguished. 


Second appeal against the decree of the 
District Court of Kurnool, in Appeal No. 55 
of 1912, preferred against that of the 
District Munsif of Nandiyal, in Original Suit 
No. 200 of 1907. 

Mr. A. Krishnaswamt Aiyar, for the Appel- 
lant. 

JUDGMENT.—I do not think that the 
lower Courts acted without jurisdiction or 
illegally in trying the question of the title of 
Ist defendant to the mortgaged property. 
The .1st defendant .may not have been a 
necessary party tothe mortgage suit under 
section 85 of the Transfer of Property Act 
[aeo Jaggeswar Dutt v. Bhuban Mohan Mitra (1)] 
corresponding to Order XXXIV, rule 1, of 
the Code of Civil Procedure, but Í am not 
inclined to go so far as some of the observa- 
tions in the case of Jaggeswar Dutt v. Bhuban 
Mohan Mitra (1) seem to lead one, namely, 
that the plaintiff in'& mortgage suit is not 
entitled to implead as defendant a person 
claiming a title paramount or opposed to that 
of the morbgagor and that the Court ought 
not to decide that question, if objection is 
raised. No such prohibition is found in the 
Civil Procedure Code. 

On the merits, the lower Appellate Court's 
findings of fact must be accepted. 

The second appeal is dismissed. 


Appeal dismissed. 
(1) 38 0, 425; 3 C, L, J, 205. 
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ALLAHABAD HIGH OOURT. 
ORIvINAL REFERENCE No. 1099 or 1913. 
January 13, 1914. 

Present: —Mr. Justice Ryvos and 
Mr. Justice Piggott. 

GHURBIN —ApPLICANT 

: versus 
'IEMPEROR—Or»osrre PARTY, 

Oriminal Procedure Code (dct V of 1898), ss. 250, 
587—Compensation— Order “to show cause’’—Ad- 
journment—Order for payment of compensation passed 
four days after order of discharge irregular but not 
ultra vires. . 

An order awarding compensation under section 250, 
Oriminal Procedure Code, is intended to be of a 
summary nature and must form part of the order of 
discharge or acquittal. A complainant is nob entitled 
to au adjournment inm order to enable him “to show 
cause" against an order for compensation being 
passed against him ; nor should he be given an oppor- 
tunity to produce further evidence after all the evi- 
dence tendered by him in support of the allegations 
made in his complaint has been already taken at the 
trial of the case itself. 

A Magistrate, while discharging the accused, in- 
corporated in his order of discharge an order direct- 
ing the complainant “to show cause” why compen- 
sation should not be paid to the accused, but adjourn- 
ed the proceedings to another day and after 
recording and considering, at the adjourned hearing, 
the representations made by the complainant, finally 
passed his order for the payment of compensa- 
tion — the order of discharge having been signed and 
delivered four days previously: 

Held, that the Magistrate’s proceedings 
merely irregular and not without jurisdiction. 

Emperor v. Puramchand Hirachand, 8 Bom, L. R. 
847, 4 Cr. L. J. 423, followed. 

Jugal Kishore v. Abdul Karim, A. W. N. (1905) 
214; 2 Cr. J. J. 523, relied upon. ' 

In the matter of the complaint of Safdar Husain, 25 
A. 315, referred to. 

Criminal Reference made by the Sessions 
Judge of Azamgarh, dated 17th November 
1913. l l 

Mr. M. L. Agarwala, fcr the Applicant. 

The Government Advocates, for the Crown. 

JUDGMENT.—-This is a reference by the 
Sessions Judge of Azamgarh recommending 
the interference of this Court in the exercise 
of its revisional jurisdiction with an order 
passed bya first class Magistrate of that 
District. One of the questions raised by the 
order of reference we are content to pass over 
briefly, with the remark that, in our opinion, 
the trying Magistrate was well within his 
jurisdiction in declining to proceed further 
with the application *before him to hava 
certain persons bound over to keep the peace. 
The other question raised is, whether the 
Magistrate’s order directing the complainant, 


were 
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Ghurbin to pay Rs. 50 compensation to tho 
opposite party, under the provisions of section 
250 of the Code of Criminal Procedure, for 
having brought a frivolous and vexatioun 
complaint against them, was or was noi 
passed without jurisdiction. The complaint 
waa one under section 506 of the Indian 
Penal Code. The trial came to an end on 
August 2nd, 1913; after hearing all the evi- 
dence for the prosecution and examining the 
accused, the Magistrate formed the opinion 
that the alleged offence was not proved 
and that the complaint appeared to have 
been a frivolous and vexatious one. If he 
had followed strictly the procedure laid 
down by law, he would then and there have 
informed the complainant of this, and havo 
asked him if he had any representations to 
make against an order directing him to pay 
compensation under the provisions of section 
250, Criminal Procedure Code. Proceedings 
under this section are intended to be of a 
summary nature, as is sufficiently indicated 
by the direction thatthe ordor awarding 
compensation is to form part of the order of 
discharge or aequiital. The Court is bound 
to offer a complainant, agaiust whom it pro- 
poses fo pass such an order, an opportunity 
of submitting any representations he may 
desire to make against the passing of the 
‘said order, and it must record and conaider 
such ‘representations.’ All this should be 
done before the passing of the final order of 
discharge or acquittal, and it was clearly 
not the intention of the Legislature that a 
complainant should be entitled to an adjourn. 
ment in order to enable him “to show cause," 
much less to an opportunity of producing 
further evidence after all the evidence 
tendered by him in support of the allegations 
made in his complaint has been already 
taken atthe trial of the case itself, The 
difficulty which Magistrates seem to feel 
about applying the provisions of this simple 
and useful section is largely due to n 
tendeney to substitute some elaborate form 
of procedure for the plain directions con. 
tained in the section itself. In the ease 
now before us, the trying Magistrate in- 
corporated in his order of dischargo an 
order directing the complainant to show 
cause why compensation should not be paid 
to the accused persons. He then adjournoe! 
the proceedings, and after recording and 
considering the represontations made by the 
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complainant, finally passed his order for the 
payment of compensation on August 6th, 
1918, the order of discharge having been 
signed and delivered four daya previously. 
In support of the Sessions Judge's reference, 
it is contended that this order of August 
6tb, 1913, was wholly without jurisdiction, 
the Magistrate having become functus officio, 
so far as this matter was concerned, when 
he finally passed the order of discharge. 


There is a considerable amount of sase-law 
on the point. We are content to refer to three 
cases as sufficient to explain the decision at 
which we have arrived. The first is In the 
matter of the complaint of Sufdar Husain (1) 
which is relied on by the Sessions Judge. 
The peculiar feature of that case, the record 
of which we have called for and examined, is 
that the irying Magistrate, in what was, no 
doubt, a well intentioned endeavour to 
comply with the provisions of the law as 
he understocd them, had involved himself 
in remarkable complications. In his order 
of discharge ke placed on record hje jin- 
tention to direct compensation to be paid 
and his reasons for this direction. He then 
started . a separate proceeding, beginning 
with an order calling on the complainant to 
show cause against the order for payment 
of compensation and fixing a subsequent 
date for hearing the complainast’s objections, 
On the date thus fixed, the com- 
plainant ab once objected that the order em- 
bcdied in the crder of discharge was illegal, 
because passed before the complainant’s re- 
presentations had been beard or considered 
and further that the Magistrate had now no 
jurisdiction to pass ‘any other order. Never- 
theless the Magistrate proceeded with the 
matter and passed a final order making 
absolate bis previous order on ihe subject 
of compensation. On areference by the 
Sessions Judge, it was held by a Judge of 
this Court that the proceedings subse- 
quent to the order of dischurge were without 
jurisdiction, and that there bad been no 
legal order under section 250 of the Criminal 
Procedure Code. 


The second case is one which clearly 
illustrates the point that a failure to comply 
strictly with the letter of section 250, Criminal 


Précedure Code, may amount to nothing’ 


(1) 25 A, 315, 
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more than an irregularity of procedure. It 
is the case of Emperor v. Punamchand 
Hirachand (2). There the trying Magistrate 
signed and dated his order of discharge; 


‘then recorded an order calling on the com- 


plainant to show cause why he should not 
be directed to pay compensation, recorded 
and considered the complainant’s objections, 
and at once proceeded to pass an order that 
compensation shonld be paid. The entire 
proceedings followed one another on one 
and the same date, and it would certainly 
be difficult to contend that the mere inter-. 
position of the Magistrate’s signature in one 
or more places before his signature at the 
foot of the final order, or the mere fact 
that the order for payment of compensation 
as finally recorded was not endorsed on the 
same sheet of paper aa the order of discharge, 
would oust the jurisdiction of the Court. The 
learned Judges of the Bombay High Court 
held that there had been a substantial 
compliance with the provisions of section 
250, Criminal Procedure Code, or at most 
an irregularity cured by section 537 of the 
same Code. It was in fact held that under 
the circumstances stated, the order for pay- 
ment of compensation was substantially 
incorporated in and made a part of the order 
of discharge. 

Finally, we refer to the case of Jugal 
Kishore v. Abdul karim (8). That case 
cannot be distinguished from the one now 
before us. There was an order of discharge 
in which was incorporated an order calling 
on the complainant to show cause why 
he should not be directed to pay compensa: 
tion; this was followed by ‘an adjournment; 
the complainant showed cause, but did not 
impugn the jurisdiction of the Court to deal 
with the matter, and finally an order for 
payment of compensation was passed. The 
learned Judge.of this Court held that, inspite 
of the adjournment, there had been in aob- 
stance one single proceeding. In the words 
of the Bombay ruling, it could still be held 
that the order for compensation was “‘in- 
corporated in and made a part of the order of 
discharge." This seems to be the real test to 
be applied in cases of this sort. The order of 
discharge itself showed that the Magistrate 
did rot conceive himself to have finally 


(2) 8 Bom. i. R. 847; 4 Or, L.J. 423. 
(3) A. W. N, (1905) 214; 2 Cr. L, J. 523, 
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disposed of the matter, and it contained ia 
itself a*direction [there was no such direction 
in Safdar Husain's case (1)] that certain 
further ' proceedings should follow. It is 
possible, therefore, to regard the order of 
August 2nd, 1913, as a mere permission to 
the accused persons to leave the Court and 
an intimation that their further attendance 
would not be required, while the case itself 
still continued and was not concluded until 
the fioalorderof August 6tb, 1913, was signed 
and delivered. The trying Magistrale 
would have been better advised to have 
adhered strictly to the procedure laid down 
by law; but it seems difficult to hold that 
the mere fact of an adjournment, one grant- 
ed after all for the convenience of the com- 
plainant himself and never objected to by 
him, would distinguish this case from that 
of Emperor v. Punamchand  Birachand (2). 
We have, therefore, the aathority of the 
Bombay ruling as well as that ofa single 
Judge of this Court, for holding that the 
proeeedings under consideration were 
merely irregular aud not without jurisdic- 
tion. 

We decline to interfere, let the record be 
returned. 

Order confirmed; Record returned. 


CALOUTTA HIGH. COURT. 
Criminal RerERENOE No. 2 or 1914. 
January 30, 1914. 
Present; — Mr. Justice Holmwood and 
Mr. Justiee Sharfuddin. 
EMPHROR—Prosecotor 
VErSUs 
RITU CHAMAR—Accosep 
WYPER—- PETITIONER. 


Assam Labour and Emigration Act (VI of 1901),. 


gs. 2 (nY, 161, 164—“ Magistrate,” meaning oj — Repatri- 
ation, order for, at cost of owner of garden—Order made 
by Sub.Deputy Magistrate, if legal-—Employer not 
called upon to show cause—Undue influence or coercion, 
absence of. . 

A Sub-Deputy Magistrate, noi appointed by the 
Local Government to perform the functions of a 
Magistrate under the Assam Labour and Emigration 
Act, 1901, acquitted certain persons of offences under 
section 164 of that Act, but at the same time passed 
an order that the proprietor of the garden for which 
the coolies were recruited should deposit the expenses 
of repatriation of the coolies. There was nothing to 
show that there had been any undue influence or 
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coercion and the employer was not called upon to 
show cause as required by section 161 that the order 
was a bad one: 

Held, that the order of repatriation at the cost of 
the employer was bad. 

FACTS.—The facts will appear from the 
following referenéa by the District Magistrate 
of Faridour recommending that the order of 
the S15 Deputy Magistrate of Goalundo, dated 
April 19, 1913, directing the coolie in question 
to be repatriated at the cost of the employer 
to whose estate he is being conveyed, may be 
seb aside for the reasons given iu the 
Reference: — l 


REFERENCE BY THE DISTRICT 
MAGISTRATE OF FARIDPORE. 


Under section 433 of the Criminal Procedure 
Code and Circular Order of the High Court, 
I have the honour to transmit herewith the 
records of the cases noted on the margin to 
be laid before the High Court with the 
following report: All the cases are similar 
and heuce are dealt with in one report. 

1. Certain persons were sent up for the 
illegal recruitment of coolies and were all 
acquitted by the trying Magistrate. 

9. The trying Magistrate acquitted the 
accused butin the order sheet passed an 
order to the effect that the coolies were to he 
repatrialed atthe cost of the employer to 
whose estate they were being conveyed. 

3. Thetrying Magistrate had no power 
to pass an order directing that the employer 
should bear the costs of repatriation. 

4. Sections 152—162 of the Assam Labour 
and Emigration Act are the sections which 
deal with repatriation of labourers. The 
Magistrates who are entitled to act under 
those sections are the District Magistrate, 
a Snub-Divisional Magistrate or any other 
person appointed to perform the functions of 
a Magistrate under the Act. (Vide the 
definition of a "Magistrate" in the Act). 
In these cases the trying Magistrate was the 
Sub.Deputy Magistrate at Goalundo, He 
has not been appointed to perform the 
functions of a Magistrate under the Act and 
henee he had no jurisdiction to direct the 
employer to pay the costs of repatriation. 
I evusider that this order of the, Magistrate 
should be set aside. 

Mr. Gregory, Couosel, and Baba Henendra 
Kumar Das, for Me. Wyper the Manager of 
the garden concerned. 
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JODGMENT.—This is a reference from 
the learned Magistrate of Faridpcre in six 
eases in which the Suhb.Deputy Magistrate 
acquitted certain persons of offences ‘under 
section 164 of the Labour and Hmigrazion 
(Assam) Act, VI of 1901, and at the same 
time passed an order that the proprietor 
of the garden shonld deposit the expenses 
of repatriation of the coolies in question in 
_ each case. í 

The Magistrate pointa out to us that the 
Sub-Deputy Magistrate’s orders were en- 
tirely without jurisdiction inasmuch as sec 
tion 2 of the Act defines the Magistrate 
as the Magistrate of the District, Sub- 
Divisional Magistrate or other persons 
appointed by the Loeal Government to per- 
form the functions of the Magistrate under 
this Act, and this Sab-Deputy Magistrate 
was not so appointed by the Local Govern- 
ment. Hia orders, therefore, are clearly 
ultra vires, and the Magistrate asks us to set 
aside the order, diresting that the employer 
should hear the costs of repatriation. 
The learned Counsel who appears for the 
employer, takes the further ground that 
inasmuch as the accused wero acquitted and 
there is nothing to show that there was any 
undue influence or coercion and the employer 
was not called upon to show cause as the 
law directs, that the order was a batl one. 

Upon both these grounds wethink that 
the order must be set aside and the amounts, 
if paid, must be refunded. 

We do not express any opinion as to what 
the result of setting aside the Deputy 
Magistrate’s orders as wholly without 
jurisdiction may be upon the acquittal of the 
accused persons. The only order which we 
are now concerned with is the order for 
repatriation. l 

This indgment will govern all the six 
eases 

Order set aside. 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT, 
ORIMINAL MiscELLANEO J3 Permios No, 54 
or 1213. 

November 15, 1913. 
Present: — Mr. Hallifax, A. J. C. 
MACHAL — APPLICANT 
versus 
MATRU —COMPFLAISNANT, 

Criminal Procedure Code (Act V of 1898), ss. 526, 
52S — Transper of case - Reasons, : 

in deciding applications for transfer of criminal 
eases, the law has regard not so much to tue motives, 
which might be supposed to bias the Judge, as to tho 
susceptibilities of the litigant parties. Where there 
is anything in tho case likely to create in the mind of 
the accused a reasonable apprehension that he may 
not have a fair and impartial trial, the case should 
be transferred to another Magistrate. To decide 
what is reasonable, regard must be had to the degree 
of intelligence possessed and the standard of honesty 
aud impartiality observed by the acensed. 

Serjeant v. Dale, 2 Q. B. D. 558; 46 L. J, Q. B. 781; 
87 L. T, 15, followed. 

Miscellaneous petition against the order 
of the District Magistrate, Narsinghpur, 
dated the 21st October 1913. 

JUDGMENT.—The District Magistrate’s 
reasons for refusing to transfer this case 
from the Court of Rai Sahib Motilal, Honorary 
Magistrate, are that the allegation that the 
c^mplainant Matra is a friend of the Rai 


‘Sahib’s is untrue and that the incidont of 


the Rai Sahib having been fulsely accused 
of assault fifteen years ago along with Matru 
is not likely to inflaenes his decision in the 
ease and that he will without doubt consider 
the evidence impartially. - Happily, all 
that might almost be assumed without tke 
support of any statement by the Magis- 
trate or of the judgment in the case in 
which he and Matru were co-aceused. But 
thero is & further matter which should have 
been considered before the application was 
rejected. In matters like these, to use the 
words of Lush, J., in Serjeant v. Dale (1), 
“the law, in laying down this strict rule, 
has regard not so much perhaps to the 
motives which might be supposed to bias 
the Judge as to the susceptibilities 8f the 
litigant parties, One important object, at 
all events, is to clear away everything which 
might engender suspicion and distrust of the 
tribunal, and so to promote the feeling of confi- 
dence in the administration of jastice which 


is 80 essential to social order and security." 
(1) (1877) 2 Q. B, D. 558; 46 L.J. Q. B. 781; 37 Le 
63. 
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We have, therefore, to see whether there 
is an$thingin the case likely to create in 
the mind of the accused a reasonable 
apprehension that they may not have a 
fair and impartial trial. They say that 
they have that apprehension, and we may 
safely assume that they have. Lut is it 
reasonable? To decide that we must have 
regard to the degree of their intelligence 
and their standard of honesty and impar- 
tiality, both probably fairly low. 
alleged are insufficient to raise in the mind 
„of the District Magistrate even the shadow 
of an apprehension that he, even if he 
werein the position of the two accused 
persons, would not get a fair and impartial 
trial in the Court of Rai Sahib Motilal. 
But they have raised a very real fear 
of injustice in the minds of the accused, 
and, having regard to their standards of 
honesty. and fair dealing, I find it impos- 
sible to say that such a fearis unreasonable 
in people of their class. 
I am aware that many Magistrates regard 
a transfer of a case from their Court as, in 
some sense, a Slur on their honour and im- 
partiality. This is in practically every case 
an entirely wrong and distorted view. In 
this particular case the slur is entirely on the 
honesty of the applicants for a transfer, 
because in order to grant it we have to 
assume that they themselves have so little 
honesty that they are incapable of believing 
in its existence in another even to the 
extent of not being influenced by the trivi- 
aiities pub fopward here. The case will be 
transferred from the Court of Rai Sahib 
Motilal to that of such other competent 
Magistrate in the district as the District 
Magistrate may select, 
; Petition, allowed. 





MADRAS HIGH COURT. 
CRIMINAL APPEAL No. 8 or 1912. 
REFERENCE No. 17 or 1911. 

August 2, 1912. 
Presem:—Sir Ralph Benson, Kr., Offg. Chief 
Justice, and Mr. Justice Ayling. 
Tan PUBLIC PROSECUTOR— 
APPERLANT 
versus 


ABDUL HAMEED AND oTRERS—AOCGUSED. 
_ Criminal Procedure Code (Act V of 1898), ss. 297, . 
803—Jury not to be charged before both sides have 
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finished—Verdiet means collective opinion of Jury, 
and not individual opinion of members—Judge en- 
titled to question Jury, when —Verdict, yncemplete or 
ambiguous. 

According to section 297, Criminal Procedure Code, 
the Judge can only charge the Jury after all the 
evidence on both sides has been taken and Counsel on 
both sides have concluded their addresses to the Jury. 

By the word ‘verdict’, in section 303, Ori- 
minal Procedure Code, should be understood the 
collective opinion of the Jury asa body arrived at 
after mutual consultation and ascertained and an- 
nounced by the foreman. In cases of disagreomont 
the individual opinions of the Jurors are never 
intended to be disclosed. 

The Judge is only entitled to question the Jury 
as to their verdict, where it is ambiguous or in- 
complete. 

Appeal under section 417 of the Code of 
Criminal Procedure, presented against the 
judgment of acquittal passed on the accused 
Nos. 1,2, 3, 4, 5, 8, 9, 10, 12, 14, 15, 
17, 18, 19 and 22 in Sessions Cases Nos. 40 
and 55 of 1911 by the Sessions Judge of 
Coimbatore and referred under section 307 
of the Code of Criminal Procedure by the 
Sessions Judge of Coimbatore Division, in 
Cases Nos. 40 and 55 of the Calendar for 
1911, as regards accused Nos. 6, 7, 11, 13, 
16, 20, 21 and‘ 23. 

The  Hon'ble Mr. J. LL. Rozarzo, (the 
Acting Advocate- General), for the Appellant. 

The Hon’ble Mr. T. Richmond, for the 


Accused. 


JUDGMENT.—This appeal and reference 
arise out of what is known as the Coimbatore 
Mohurrum riot which occurred on the 
evening of January 12th, 1911. Put briefly, 
the facts are as follows: 

January 12th was the last day of the 
Moburrum festival, in connection with which 
it is usual for men and boys to paint and 
disguise themselves in imitation of tigers ` 
and to dance in the publie streets. On the 
afternoon of the day in question the 
Coimbatore Town Inspector began (so far 
as appears) to enforce an old order of the 
District Magistrate embodied in a book of 
Standing Orders (Exhibit A) prohibiting 
persons from thus dancing as tigers with- 
out license from the Police. Between about 
5 and 6 r.m he stopped the dancing of 
five unlicensed men; the last two of whom 
are the present second and twenty-third 
accused. These men were dancing near the 
station, and to secure compliance with hig 
command the: Inspector first took & Jay 
the "tails" they were wearing and then 
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partially washed the paint of their faces. 
The two men nevertneless resumed dancing 
and the Inspector incensed at their dis- 
obedience, appears to have zone out and 
beaten them with a stick. By this time a 
considerable crowd had collected and the 
faboot procession in its progress through 
the town had arrived close to the station. 
“Apparently the processionists sympathised 
with the ‘tigers’ and declined to proceed 
unless the tails . were restored. Matters 
began to look serious, and the Inspector, 
who had retired to his room upstairs in the 
station, wrote a note to the Reserve Inspector 
calling’ for assistance. The exact time at 
which this note was written and at which 
it was despatched is not clear; but the 
Inspector appears to have given the mob to 
understand that he had sent for the reserve, 
probably meaning to frighten them. Un- 
fortunately it produced the opposite effect; 
they realised that if anything was to be 
done no time must be lost, and made a 
rush for the station shouting 
“deen, deen.” The small force of con- 
stables who endeavoured to stop them was 
driven back with sticks and stones; and 
the mob entered the station. Some of the 
Police took refuge upstairs, others in the 
Station House Officer’s room below, This 
was forced open and a bonfire was made 
in the road in which a good deal of the 
station furniture was consumed. The record 
room was fired and the records burnt; 
and the staircase was aleo set fire to, so 
that the Inspector and his companions up- 
stairs were in considerable danger of their 
lives. The Tuspector escaped by 

the roof and one or two others from a 
` window, but the remainder, inolud- 
ing a  Buropean lady, the wife of an 
European Sergeant of the Reserve Police, 
were only rescued by the arrival of the Police 
Reserve at about 7-40, and the dispersal of 
the mob. l 

Upon the above facts, which are deposed 
to by 25 prosecution witnesses and are 
practically beyond dispute, 23 persons, who 
are said to have been members of the mob 
which attacked the station, have been put 
on their trial for offences under sections 
147, 152, 486, 457 and 149, Indian Penal 
Code. A Jury was empanelled to try the 
charge under section 457, the jurymen sitting 
as assessors on the other charges, A majority 
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of the Jury found eight of the accused (Nos: 
6,7, 11, 13, 16, 20, 21 and 23) gailt? of an 
offence under section 457, and the rest not 
guilty. The Judge disagreeing with the 
verdict of "guilty" has referred the case of 
the above eight persons for the orders of this 
Court under section 307, Criminal Procedure 
Code, and has acquitted theremaining accused 
onallthecharges. From his judgment and the 
letter of reference, he appears to be of opinion 
that nooffence whatever has been brought home 
to any of the accused persons. Government, 
on the other hand, has appealed against the 
acquittal of the 15, accused whom the Jury 
found "not guilty." 

As far as bhe case of the eight persons 
found guilty-by the Jury is concerned, the effect 
of the reference is to open up the whole case 
and to render it our duty to consider whether 
the evidence against each is sufficient to 
justify a conviction for all or any of the 
offences charged. But as regards the others, 
who have been found ‘not guilty,” we can 
only go into the evidence, if we find sach 
misdirection: in the charge or irregularity 
in the procedure, as would, in our opinion, 


have oceasioned a failure of justice This, 
then, must be the first point for con- 
sideration. 


Now, as pointed out by thelearned Advocate- 
General, the procedure of the Sessions Judge 
is distinctly irregular in more points than 
one. Itis thus set forth'in paragraphs 5 and 
6 of his jadgment: 

"After the evidence of the prosecution 
was closed, I asked the Vakil for the defence 
to examine, in the first instance, certain 
witnesses who he stated would prove clear 
alibis for the eighteenth and nineteenth 
accused as these witnesses seemed to be the 
principal witnesses on whom he relied. 
There was a host of other witnesses cibed for 
the defence, and ib seemed to me that the 
quickest way of getting through the case 
would be for the Vakils and myself tosum up 
first on the case generally, and then on the 
case as against each of the accused, one by 
one, leaving it to the Jury to say jf they 
wished to hear the witnesses for the defence 
cited by him or were prepared to find that 
the : prosecution had not made ont 
a case against him. This procedure was 
followed until the case of the sixth accused 
By that time it appeared that 
too much time was takeu up by speeches aud 
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as the Vakil, who represented all the accused, 
thenestated that he intended examining only 
a few of the host of witnesses cited, he was 
asked to examine them at once in a batch. 
After all these witnesses had been examined, 
the Vakils on both sides summed up 
once for all. I then summed up first 
generally on the facts to re-call the salient 
points in the case to the Jury, and after that 


‘with regard to the evidence for and against: 


each accused person, starting from the sixth 
accused.” 

It is, no doubt, desirable that ilio ease 
against each of ihe several accused should 
be clearly and distinctly presented to the 
Jury, and the procedure laid down in the Code 
is‘quite compatible with this being done. 
But section 297, Criminal Procedure Code, 
specifically enacts: that the Judge shall only 
charge the Jury "when the case for the 
defence and prosecutor’sreply . 
concluded, " de, after all the evidence has 
been (akan on both sides and Counsel on both 
sides have finished addressing the Jury. The 
Judge'scharge to the Jury inthecase ofaccused 
Nos. l to 5 was clearly premature and 
contrary to the sections above quoted. The 
Judge was, no doubt, swayed by the laudable 
desire to save time; but, as he himself 
admits, that object was not attained and as 
he further acknowledges (paragraph 98 of 
his charge to the Jury) in at least one 
instance arguments adduced on behalf of one 
. accused (sixth accused) led him to materially 
alter his view of the reliability of certain 
evidence against earlier accused, in whose 
case a verdict had already beer recorded, 


It may be argued that this irregularity 
cannot be said in itself to have affected the 
issue of the case; bub the next divergence 
from the procedure laid down in the Code 
is of a more serious nature and ie opposed to 
a fundamental principle of the scheme of trial 
by Jury. Section 303, Criminal Procedure 
Code, says that ‘the Jury shall return a 
verdict on all the charges" and by "verdict" 
should be understood the collective opinion of 
the Jury as a body, arrived at after mutual 
consultation, and ascertained and announced 
by the foreman. In eases of disagreement 
among the j jary, the-individual opinious of 
members are never intended to ba disclosed. 
In the present case exceptin the case of accused 
Nos. 1,2,4 and 5 regarding whom the proce- 
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dure adopted is not certain, the record makes 
it clear that no verdict in this sense has beeu 
recorded atall. Inthe case of accused Nos. 
6 to 23, the Judge has called on each member 
of the Jury individually to answera series 
of questions, of which he was furnished 
with a typed copy and which run as follows: 

"(1) Do you find this accused guilty of 
any offence? (2) If you find him guilty of 
any offence, then what do you find was the 
common object of the unlawful assembly 
at the time when itis proved by reliable 
evidence he was last seen in the unlawful 
assembly? (3) What offences, if any, do 
you find were committed by the accused 
personally ? (4) Do yon find on the evidence 
that any other members of the unlawful 
assembly committed any other offences, 
besides those, which this accused personally 
committed during the time this accused was 
a member of the unlawful assembly ? (5) Do 
you find on the evidence thatthis accused 
knew that. such other offences as were com- 
mitted by other members of the unlawfrl 
assembly daring the time he was stilla 
member of the assembly, were offences likely 
to be committed in pursuance of the common 
object of the assembly at that time?" 

In the caseof the third accused, these 
questions do not appearto have been put, 
but the individual opinion of each member 
of the Jury has been recorded asto the 
aceused's guilt of an offence under section 
457 as well as of offences triable with the aid of 
assessors. In other words he has treated 
the Jury exactly as if they were assessors iu 
relation to the charge under section 457, 
except that he has not felt authorised to 
override the opinion of a majority of them 
where it is in opposition to his own. 


In the case of the third accused, there is 
a further serious irregularity. As regards 
the offence under section 457, Indian Penal 
Code, three of the five Jurors expressed 
judividnal opinions that the accused was 
g.ity As already explained, th.s cao hardly 
pe regarded as "verdict" in the proper sense 
of the term atall; butifit beso treated, 
it is perfectly clear aud specific and the anly 
course open to the Judge was either to 
accept itor to refer the case tothe High 
Court under sestion 307, Criminal Procedure 
Code. He has done neither: but on the day 
following that on which these opinions were 
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recorded, has twice questioned the Jury, the 
second occasion being after a verdict (or 
what passed fora verdict) of “not guilty" 
' had been returned regarding the fourth 
accused. Under section 393, Criminal 
Procedure Code, “the Judge may ask the 
Jury such questions as are necessary to 
ascertain what their verdict is" and under 
section 304 “When by accident or mistake a 
wrong verdict is delivered,the Jury may, 
before or immediately after it is recorded, 
. amend the verdict," but it has been repeatedly 
laid down that the Judge is only entitled to 
question the Jury as to their verdict where 
it is ambiguous or incomplete, which was 
certainly not the case here, nor was ib a case 
within the scape of section 304, The Judge’s 
procedure was, therefore, at variance with. 
the law, and we may add that even the final 
answers of three of the five Jurors,. which tke 
Judge interpreted as a verdict of “not 
guilty," are not consistent with each other 
ona proper view of thelaw aud can only 
have been given under a misapprehension of 
the law ina very important particular to 
which we shall refer later on. 


$? 


[After considering at length the Judge's 
sharge to the Jury and holding that it con- 
tained numerous, exaggerated and unfair 
comments upon the prosecution case their 
Lordships continued |; — 


We can only come to the conclusion that 
the cumulative effect of such comment 
amounts to positive misdirection while the 
irregularities in the procedure which we have 
previously dealt with and in particular the 
individual questioning of the Jury, 
are such as to render it certain that 
they would exercise a must potent influence 
over the decision of the Jury in the case of 
all the accused. It, therefore, becomes neces- 
sary to examine the evidence in the case of 
the acquitted persons as wellasin the case of 
the eightconvicted persons referred by the Judge 
under section 307, Criminal Procedure Code, in 
order to ascertain whether the verdict was 
erroneous and amounted toa miscarriage of 
justice. [Their Lordships then proceeded to 
consider the evidence and held that in the case 
of accused Nos. 3, 4, 8, 9, 14, 17 and 22 the 
acquittal by the Jaky was orroneons and was 
duo to the misdirection of tho Sessivus Judge, 
and under section 443, Criminal Procedure 
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Code, founc them guilty of the offeuces 
charged. 

In the case of accused Nos. 6, 7, n. 13, 
16, 20 and 21 also their Lordships nouvioted 
them of all the offences charged. Hach of 
these accused was sentenced to two years’ 
rigorous imprisonment, 

Accused Nos 1, 2, 10, 12,15,18, 19 and 23 
were acquitted. | - 
Appeal accepted. 


ALLAHABAD HIGH COURT. 
OnRiMISAL Appeat No. 827 or 1213. 
January 13, 1914. 

Present: —Sir Henry Richarda, Kr., 

Chief Justice,and Justica Sir George Knox, Kt. 
EMPEROR —APPELLAST 
versus 

GHU RE —Orrosrrg Party. 

Letters Patent (24, 28 Vic. C. 104), s. 10 —High 
Court, constitution of —Appointientof siath Judge—Two 
owt of three accused, convicted. while third had 
absconded—Subsequent trial of absconder— Effect of 
previous trial and conviction on subsequent trial. 

The appointment ofa sixth Judge to the High 
Court of Judicature for the North-Western Provinces 
is quite legal. 

Three brothers were charged with the offence of 
inurder. One of them absconded, the other two, who 
were found, were tried and convicted: 

Held, that the case of the absconding accused, when 
found, should be tried and decided altogother irros- 
pective of the fact that there had becn a provious 
trial and conviction upheld by the High Court agaiust 
the other accused. : 

Queen-Empress v. Pray Dat, 20 A. 459; Queen- 
Lnpress v. Robinson, 16 A, 212, referred to. 

Oriminal. appeal by the Government 
against au order of acquittal of the Sessions 
Judge of Aligarh, dated 26th September 1913. 

Mr. M. L. Agarwala, for the Appellant. 

M. Wallach, for the Crown. 

JUDGMENT. —A preliminary objection 
was taken to the hearing of this appeal 
on behalf of the accused. It is contended 
that this High Court is no longer properly 
constituted by reason of the fact that some 
years ago a sixth puisne Judge was ap- 


pointed. In our opinion there is no force 
in the contention. Under 24 and 25 
Victoria, Chapter 10+, section 16, the 


Sovereign was authorised by the Letters 
Patont to establish at any timo thorenfter a 
High Court of Judicatura. in- the territories 
of India other thau thuse cuinprised within 
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the jurisdiction of the other High Courts. 


The qnly limit as to the number and quali- 
‘fications of the Judges was as therein stated. 
By Letters Patent, dated the 17th day of 
the twenty-ninth year of the reign 
of Queen Victoria, Her Majesty was pleased 
to constitute a High Court for the North. 
Western Provincesin these words: 


“Section 1. Now know ye that We, upon 


full consideration of the premises and of 
Our special grace, certain knowledge, and 
mere motion, have thought fit to erect and 
establish, and by these presents We do 
accordingly, for Us, Our heirs and successors, 
erect and establish, for the North-Western 
Provinces of the Presidency of Fort William 
aforesaid, a High Court of Judicature, 
whichshall be called the High Court of Judica- 
ture, for the North-Western Provinces, and 
We do hereby constitute the said Dou: to 
be a Court of Record.” 
Section 2 is in these words :— 


"And We do hereby appoint and ordain 
that the . High Court of Jndicature for 
the North-Western Provinces, shall until 
further or other provision shall be made 
by Us, or Our heirs and succesorsin that 
behalf, in accordance with the said recited 
Act, consist of a Chief Justice and five 
Jadyes kok E E E kk Re RD 

In our opinion ib was perfectly competent 
by Letters Patent to appoint a sixth Judge. 
We accordingly overrule the preliminary 
objection. 


The appeal is an appeal by Government 
against the acquittal of one Ghure on a 
charge of murder. The circumstances con- 
neoted with the ease are as follows: There 
was a family of four brothers JSwnars, 
trading at . Hathras. The names of these 
four brothers were (1) Jhuuna Lal. (2) 
Ram Lal, (3) Shama and (4) Babu. There 
were living, at a place called Arjunpur, 
about four kos away, three Brahman brothers, 
Kunwar lal, Rup Ram and the accused 
Ghure. In October 1911 Jhunna Lal and 
Ram, Lal were murdered. (Ghure, Kunwar 
Lal and Rup Ram, the three Brahman 
brothers were all accused of the murder. 
Ghure was alleged io be absconding but 
Kunwar Laland Rup Ram were put upon 
their trial, convicted of the murder of 
Ram [al and sentenced to death. The 
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sentence was confirmed by: the High Court 
and subsequently carried into effeot. 

Ghure was arrested on the 18th of July 
1918, committed for trial and tried by 
Mr. Sobonadiere, Sessions Judge of Aligarh, 
and acquitted. Itis against this acquittal 
that the present appeal is preferred by 
Government. 

[After discussing and commenting on the 
evidence and the lower Court's conclusions, 
their Lordships continued: — 

The learned Sessions Judge says, and 
most truly says, that he was bound to 
hear and to decide the case altogether 
irrespective of the fact that there had been a 
previous trial and conviction upheld by 
the High Court againat the other accused. 
There can be no doubt that the learned 
Sessions Judge is perfectly correct in this. 
If the evidence as he heard it did not 
convince him of the guilt of the accused 
he was bound to acquit. Just in the same 
way we are bound to deal with this appeal 
quite irrespective of the fact that another 
Bench of this High Court affirmed the 
conviction in a previous trial. If the learned 
Sessions Judge had referred less to the 
judgment of his predecessor we think his 
own judgment would have been less open 
to criticism; for instance, we do not 
acquiesce in his remarks abons the use 
of the word "apparently" by his pre- 
decessor in giving judgment in the 
previous case, It is quite clear that the 
learned Judge in that case meant to say 
that so far as he gould see the witness 
whose evidence he was referring to, was 
trustworthy. He may have been right or 
wrong in this estimate of the witness but 
his meaning is perfectly clear. 


Tt has been argued on behalf of tho 
accused that we ought to follow the raling 
of Queen-Eimpress v. Robinson (1). In om 
opinion the law is correctly laid down in 
the case of Queen-Hmpress v. Prag Dat (2). 
We must, however, banish from our minds 
altogether tha fact of the previous trial. 
Whether it was owing to the time that 
had elapsed between the occurrence and 
the present trial, or whether it was that 
Nanda purposely to spoil the case gabbled 


(1) 18 A. 212. 
(2) 20 A. 459. 
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forth his evidence, the learned Sessions 
Judge found him an unconvincing and 
unsatisfactory witness. With some of the 
reasons he has given for not believing him 
we cannot agree, but as regards some of 


the other reasons which he has given we - 


are not prepared to say they ara not 
entitled to some weight. His reasors .for 
not relying upon the evidence of Babu are 
justified, though he has failed to consider 
the corroboration of Hub Talon the only 
vital part of his evidence. We are very 
far from saying that we believe Ghure 
to be innocent, far less that the con- 
viction of the other accused was incorrect. 
But deciding this case entirely upon its 
own circumstances, and influenced mainly 
by the remarks of 80 experienced a Judge 
on the unsatisfactory way in which the 
principal witness gave his evidence, we 
have with great hesitation come to the 
conclusion that we ought not to set aside the 
verdict of acquittal given by the learned 
Sessions Judge. We accordingly dismiss 
the appeal. The accused, if in custody. will 
be set at liberty. 


Appeal dismissed, 


CALCUTTA HIGH COURT. 
CrruinaL Revision No, 4 or 1914. 
January 30, 1914. 

Fresant.—Mr. Justice Holmwood and 
Mr. Justice Sharfuddin. 

JUTHAN SINGH—Fiesr Party— 
PETITIONER 
versus 
RAM NARAIN SINGH—Szoconp Party— 

Opposite PARTY. 

Criminal Procedure Code (Act V of 1898), s. 145 — 
No evidence of actual possession on date of proceeding — 
Jurisdiction, defect in the exercise of. — . 

In section 145 proceedings where a Magistrate acts 
suo motu in order to prevent breaches of the peace in 
his district, he should take such further evidence as 
may prove that an anterior possession has continued 
up to the date of his proceeding, and it is certainly a 
defect in the exercise of his jurisdiction if he leave the 
case on the record absolutely unproved. 
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Rule against the order of the Deputy 
Magistrate of Chapra, dated Novembore28th, 
1913, declaring the second party to be entitl- 
ed to possession of the disputed land, under 
section 145 of the Criminal Procedure Code. 

FAOTS.—The facts appear from the 
following order of the Daputy Magistrate: — 
Ww 


| Itappears that a civil suit was brought 
by Kesho Dhari and two others in respect 
of the said plot and it was decreed in 
favour of second party on the 12th July 1902 
and upheld by the Appellate Court on the 
4th Mareh 1903. 

Iu the said guit Gunraj Singh was defend- 
ant along with Ram Narain Singh, second 
party, and stated ihat he (Guuraj Singh) 
has no interest cr connection with plot No. 
1054; on the face of the above fact, the 
Police report that the first party got the said 
plot from Gunraj Singh, falls to the ground 
and appears to me unreliable. As regards 
plot No. 1086 it is entered in the name of 
Sudarshan Singh as Batatdar under Ram 
Narain Singh (second party) in the Survey 
Khattyan. Sudarshan Singh is said to be 
servant of Ram Narain Singh and does not 
claim the said plot. From the zerpeshgz- 
deed as well as from the sale-deed both 
dated the 29th April 1902 executed by 
Kishun Ram in favourof first party, it is 
quite clear that the eastern boundary of 
plot No. 1056 is plot No. 1086 belonging to 
Ram Narain Singh second party. First party’s 
own documents mentioned . above go to 
prove that second party is in possession of plot 
No. 1086. i 


Under the above circumstances I am satis- 
fied that Ram Narain Singh, second party, is 
in possession of the land bearing 
Survey No. 1086 and that Juthan Singh, 
first party, is in possession of the land 
bearing Survey No. 1056 and I declare 
them to be entitled to possession thereof, 
until evicted therefrom in due course of law 
and forbid all disturbance of such possession 
until such eviction under section 145, 
Criminal Procedure Code. 


* 
Against the above order, the first party 
obtained this Rule. 
Babas Atulya Oharan Bose and Rajendra 
Prosad, for the Petitioner. 
Babus Dasarathi Sunyal and Ganesh Dutt 
Singh, for the Opposite Party. 
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JUDGMENT.—This was a Rule calling 
on the District Magistrate of Saran and the 
opposite party to show cause why the order 
under section 145, Criminal Procedure Code, 
should not be set aside as made without 
jurisdiction, inasmuch as the frying 
Magistrate had not any evidence before 
him of later date than 1903 and his juris- 
diction in this ease only extends to deciding 
who was in actual possession on the date 
of his proceeding. 

It is urged before ns in showing cause 
against the Rule that the mistake made 
by the Magistrate is purely a wrong inference 
or insufficient inference from the evidence 
that was before him and this isan error of 
law and nota point of jurisdiction. Bat it 
is clearly a point which goes directly to 


4 


the jurisdiction. There was evidence 
available. The second party was himself 
in Court. Hehad only to go into the wit- 


ness-box and say that the possession 
which is evidenced by these documents of 
1903 is continuing up to the preseat date 
and there being no rebutting evidence, the 
Magistrate would then have jurisdiction to 
decide the matter. Section 145, clause +, has 
clearly provided that the Magistrate shall 
not exercise that jurisdiction unless and 
until he has sufficient evidence before him. 
"The Magistrate shall then, without reference 
to the merits of the claims of any of such 
parties to aright to possess the subject of 
dispute, peruse the statements so pub in, 
hear the parties, receive the evidence pro- 
duced by them respectively, consider the 
effect of such evidence, take such farther 
evidence, (if any) as he thinks necessary.” 
Now itis obvious that when the Magistrate had 
taken these documents and considered their 
effect, he waa bound to hold that they were 
not suffieieot proof that the possession so 
evidenced had continued up tothe date of 
his proceeding, and he was bound to take 
such further evidence as thereby became 
necessary; and 
where the Magistrate acts suo molu, in order 
to *prevent breaches of the peace in his 
district, it is most important that be should 
have this power of directing the course of 
the proceedings, and it is certainly a defect 
in the exercis9 of his jurisdiction when be 
leaves the case on the record absolutely 
unproved. 
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The order under section 145, Criminal Pro- 
cedure Code, must, therefore, be discharged, 
andif necessary fresh proceedings be taken 
according to law. 


Order discharged. 


PUNJAB CHIEF COURT. 
CRIMINAL ÁPPEAL No, 1013 or 1913 
February 20, 1914. 
Present; —Mr. Justice Rattigan and 
Mr. Justice Scott. Smith. 
EMPERO R— APPELLANT 


VETSUS 


BISHEN SINGH —RESPONDENT. 
Criminal Procedure Code (Act V of 1898), ss. 308, 
417 —Demeanour of witnesses noted by Court-—Duly of 
Appellate Court. 
Where a Sessions Judge of experience stated in the 
most emphatic terms that the demeanour of the eye- 
witnesses was evasive, that they inspired him with no 


. confidence, and that no man could be convicted on their 


iestimony: 

Held, that, before the Court of Appeal could 
justifiably accept their evidence, ib must be assured 
inthe most positive and convincing manner that 
there was no ground for this criticism. The consider- 
ation that the Court of Appeal itself would barve 
arrived at a different conclusion, had it tried the ac- 
cused person as a Court of original jurisdiction, is 
immaterial. 

Where the evidence is all oral and its oredibility 
is a mere matter of opinion, the opinion of the Court, 
which heard the witnesses, must be treated as almost 
conclusive. In sucha case, the Court of Appeal 
should not adopt the view adverse to the accused, and 
believe the evidence as to his guilt, which the lower 
Court has disbelieved,and take upon itself to set 
aside the verdict of acquittal. The indications of 
mistake must be obvious or the evidence too strong 
to be rejected, before the Court should interfere. 

Emperor v. Chattar Singh, T P. R. 1904 Cr. 1 Cr. L. 
J. 781; 97 P. L. R. 1904, followed. 


Appeal from the order of the Sessions 
Judge of tae Amritsar Division, .dated the 
23rd of August 1913, acquitting the respond- 
ent. 

The Gorernment Advocate, for the 
lant. A 

Mr. Beechey and Pandit Jawala Parshad, 
for the Respondent. 

JUDGMENT. —Tbis is an appeal by the 
Local Government under section 417, 
Criminal Procedure Code, from the order 
of the Sessions Judge, Amritsar Division, 
da'ed the 231d August 1913, aequitting the 
respondent, Bishen Singh, a Jatof Mauza 


Appel- 
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Kasel, of the murders of Musammat Malan 
and the latter’s son Tara, on the night of 
the 7th June last, The three assessors were 
of opision that the guilt of the respondent 
had been duly established, but the learned 
“Sessions Judge differed from them. Ta his 
judgment he remarks that “the evidence 
against Bishen Singh consists of 


"(a) a possible motive arising out of the 
litigation between him and Musam- 
mat Malan ; 

"(b) the statement of thetwo eye-wit- 
nesses, Buta Chaukidar, aud Jowala 
Brahman ; 

"(e) the statement of Didar Singh that 
he saw accused running with a 
sword from the direction of Mu- 
sammat Malan’s house ; and 

"(d) evidence that Musammat Malan in 
áylng breath named Bishen Singh 
as the murderer,” 


Dealing sertufém with this evidence, the 
. learned Judge remarks that“ as to motive 
the facts from which ib is inferred are not 
disputed;” that "the eye-witnesses, Buta and 
Jawala" inspired him with no confidence, 
their demeanour before him being “‘evasive”’ 
and "their statements adding to the bad 
impression created by their demeanour ; 
that there were serious contradictions in 
the statements made by Buta in the report 
made by him to the Police, before tne 
Committing Magistrate and before the 
learned Judge himself, that the evidence 
given by Jawala is inconsistent with the 
report made by Buta; that so far as the 
eye-witnesses are concerned ‘no man could 
be convicted on their testimony'"; that 
Didar Singh’s evidence is “a despicable 
piece of padding; " that Musammeat Malan 
before her death did charge Bishen Singh 
with murder; but that the value of this 
dying declaration must be largely discounted 
for the simple reason that in this country 
a dying person is prone to fling a parting 
dart at an enemy." . 

The learned Government Advocate ir 
support of the present appeal urges that 
there is no reasonable ground for these 
criticisms. He argues that there can be 
no doubt that Bishen Singh had ample 
motive for committing the murder inasmuch 
as he had that very day failed in the 
criminal complaint which he had preferred 
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against Musammat Malan in the Court 
of the Magistrate at Tarn Taran, a fdilure 
whieh had given cause for rejoicing to 
Musammat Malan and her friends at his 
expense. He further urges that the Sessions 
Judge has entirely overlooked the evidence 
of the witness, Balwant Sing (P. W. No.6), 
which proves that Bishen Singh returaed to 
the village the evening preceding the murder, 
and that the nature of the wounds inflicted on 
Musimmat Malan and Tara were sach 
that they must have been caused by a sword 
and not by the ordinary gandasa or chhavt, 
some of these wounds being 73 inches, 8 inches 
and even 10 inches in length.  Farthermore, 
the learned Government Advocate asks us to 
note, that the sword of the respondent, who 
isa Sowar in the 23rd Cavalry, which was 
taken from him when he was arrested at 
Quetta on the 16th June, was found on 
examination by the Chemidal Examiner to 
bear traces of mammalian blood. Mr. 
Petman contended thatthe learned Sessions 
Judge had quite unreasonably rejected the 
evidence of Buta, Jawala and Didar Singh. 
Buta, as the learned Counsel points out, 
lives exactly opposite to the house where 
the murders took place and Jawala was 
sleeping ia the lane at but a short distance 
off, and in the ordinary course of things 
Buta must have been on the spot within a 
very short time of the attack upon Tara and 
his mother. Didar Singh appeared before 
the Police on the first day of the inquiry 
and no attempt was made to shake his 
evidence by cross-examination. The learned 
Government Advocate also lays stress upon 
the dying declaration of Musammat Malan, 
as recorded at l A.M. on the night in 
question, by the Zu:zldar and upon the fact 
that the Zatldar and Lambardar at once 
sent people to search for Bishen Singh at 
his house. 


There is forces in these contentions and 


we are by no means prepared to say 
that we are satisfied of the inagesnes 
of the, respondent. On the contrary, 


reading the evidence’ as we have ib” in 
writing before us, we may at once say that, 
in our opinion, it is indicative of the guilt 
of Bishen Singh. But ‘it is impossible for 
us to ignore the very strong opinion 
expressed by the Sessions Jadge ragarding 
the demeanour of the two witaesss3, Buta 


~~ 
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and, Jawala. The learned Judge had the 
great advantage ofseeing the witnesses in 
the box and of watching them as they gave 
their evidence, and when we find a Sessions 
Judge of experience stating in the mast 
emphatic terms that their demeanour was 
“evasive,” that they inspired him with no 
confidence and that “no man could be 
convicted on their testimony," we must be 
assured in the most positive and convincing 
manner that there was no ground for this 
criticism before we can feel justified iu 
accepting their evidence. In the present 
ease there is, even upon the record as it 
Stands, much to urge against the credibility of 
these two alleged eye- witnesses. 

Bata was sleeping on the roof of his 
house when he was roused by the soreams of 
the deceased woman. The latter and her 
son were sleeping on the roof of their house 
when they were attacked. It is obvious that 
Tara was fiat attacked, and the probabili- 
ties are that Musammat Malan was roused 
from her sleep by the sound of the blows 
inflicted on her son and that she jumped up 
and -screamed. In her eonfusion, and 
possibly after receiving oue or more wounds, 


she fell over the ronf—two stories nigh—into’ 


the lane below. The murderer apparently 
rau down the stairs and there once more 
attacked the woman as she was lying help. 
less, and, not improbably stunned by her 
fall. Bata then arrives on the cene, and 
may have seen the murderer striking the 
woman. Bat he admits it was a dark night 
and it is quite possible that he did not 
himself identify the murderer justas it is 
possible that VUusammat Malan herselt 
did not identify him. Both Bata and 
Musammat Malan, if they failed to recognise 
the murderer would nob unnaturally conelude 
that ib must b» Bishen Singh as the latter 
had reason to be annoyed iu ecrnsequenca of 
the failure that very day of his criminal 
complaint. The unfortunate woman was 
obviously frightened out of her wits, sa muzh 
so in fast tha; she actually fell over the 
roof, and her state of confusion, coupled with 
the fact that the night was dark renders 16 
not improbable that she named Bishen Singh 
as the murderer, xot s3 much  becanse she 
had actually recogniz2d him as bacaus3 she 
was certain in her own mind that ib must 
havo been he. 


INDIAN OASES. 


989 


Then as tothe value of Buta’s evidence. 
Is it so clearly and obviously true in all 
material respects thatthe Sessions Judge 
acted unreasonably in disbelieving it? We 
cannot say itis. It contains many contra- 
dictions upon points of importance: — (1) 
At one time he says that he was preceeding 
to the thana to make his report and heard on 
the way that the Sub-Inspector was at 
Bhagna. At another time he says he heard 
before he left the village, that the Sab- 
Inspector was at Bhagna. (2) Again, at 
one place, be says he did not awake the 
Sub. Inspector et once upon his arrival 
at Bhagns, but later on he asserts that he 
made the report immediatetly upon his arrival 
in that village. (3) Again, at one place he 
states that he did not -hear Musammai 
Malan speak and later, when confronted 
with the report made by him to the Sub- 
Inspector, he says that she did state in his 
presence what he mentioned in the report. 
(4) Finally, in the report which he made to 
the Sab-Inspector—a report which is must 
circumstantial aud detailed and bears no 
intrinsic traces of haste or exci‘ement—he 
implies thatthe other alleged eye-witness, 
Ja‘vala, came upon the scene, with other 
persons, after the murderer had run away. 
To a similar effect is his statement before the 
Committing Magistrate, and yet in the 
Sessions Court he maintains that Jawala 
arrived while the woman was beiog attacked. 
Jawala (P. W. No. 3) has also deposed before 
the Committing Magistrate and the Sessions 
Judge that be saw the respondent striking 
(the woman and he even goes so far as to say 
that he and Buta entreated him to desist. But 
his statement as recorded in the Police diary 
on the 8th June— very shortly after the occur- 
rence—is entirely different. He there stated 
that he was roused from his sleep by hearing 
a poise, and getting up saw Musammat Malan 
lying groaning. He continues: “lI also saw 
a man striking her with asword. I remained 
sitting on my -charpoy. Just at -that time 
Buta, Ohaukidar, came up. The man wound- 
ing Musammat Malan then ran away, pass- 
ing me, T identified him as Bishen Singh. I 
attempted to intercept him, but he threatened 
with his sword and ran off. Ithen went to 
Musammat Malan and found her to be wounded. 
She told me that Bishen Singh had killed 
her son, Tara, with a sword and also 
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wounded herself. Ske then asked for water. 
A number of persons had come together at 
ihe place at that time." This statement 
appears to have been carefully recorded and 
it is clearly not consistent with Jawala’s 
evidence as given at a later stage when 
he alleges that he arrived upon the scene 
while the ‘murderer was still striking the 
woman and that he and Buta begged him 
to desist. When we find eviderse of very 
crucial importance thus- embellished, we 
are naturally reluctant to disregird the 
opinion expressed by the Sessions Judge 
with regard tothe demeanour and conduct. 
of the witnesses who gave that evidenca. 
Then we have the evidence of Didar Singh 
(P. W. No. 5) who states that as he was 
going about midnight from his cattle-shed 
(hareli) to his house, he saw the respondent 
coming from the direction of Musammat Malan’s 
house with a sword. The witness adds that 
he spoke to respondent but that the latter 
bade him to get out of the way. The 
learned Sessions Jadge regards this evidence 
as a piece of despicable padding," and it 
certainly is of a kind that is often produced 
in trials for murder. It may, of course, be 
irue and itis in its favour that Didar Singh 
made a similar statement to the Police on the 
ficat day of the inquiry. On the other hand, 
it ig somewhat curious that the witncssshould 
have been proceeding in themiddleofthenight 
from his cattle-shed, where he had p-esam- 
ably gone to lo^k after his cattle, to his house. 
Had he been proceeding at that hour from 
his house to his cattle shed, it might have 
been urged that there was ncthing unusual 
in his conduct, as be might well have 
thought it advisable to see that his cattle 
were safe. But itis rather surprising to 
find & man who has taken up his quarters 
for the night in this cattle-shed, suddenly 
deciding in the middle ofa dark night to 
leave his cattle and go home. We have 
next the evidence of the witness, Balwant 
Singh, (P. W. No. 6) who deposes that on 
the night in question he saw the respondent 
in the village about supper tims. This wit- 
ness did not come forward with his testimony 
until the second day of the Police inquiry, 
and it ig to be remarked that no one else in the 
village, which comprises some 3,500 in 
habitants, has appeared to corroborate his evi- 
dence. Surely, if respondent had returned to 
the village after the conclusion of the case at 
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Tarn Taran, he must have been seen by 
many persons. Then we have the fact that 
respondent’s sword, which was taken from 
him ten days after the murders, was found 
to have mammalian blood upon it. Respond- 
ent explains that he had used his sword to 
kill goats. This may or may not bo true, 
but we can hardly believe that a soldier 
who has used his sword for the purpose of 
emmitting murder, would ‘not take the 
trouble to wash it afterwards. Respondent 
had ample time and leisure to do this and 
the very fact that the sword was not washed 
and that traces of mammalian blood were 
foand upon i$ is suggestive rather of his 
innoceree (hau of his guilt. Lastly, there is 
the dying declaration of Musimmat Malan 
but for reasons given above we cannot accept 
this as conclusive evidence against respond- 
ent. 

To sam up, then, we have, 

(1) the emphatic expression of opinion by 
the Sessions Judge as to the demeanour and 
worthlessness of the evidence of the two 
priucipal witnesses for the prosecution, Bata 
and Jawala; . 

(2) the many important contradictions in 


“the evi lence of Bata; 


(3) the fact that while according to his 
own siatements to the Police and the report 
to the Poliee, the witness Jawala did not 
arrive on the scene until after the murderer 
had left, the evidence given before 
the Sessions Judge is to the effect 
that he actually entreated the murderer to 
desist from striking the unfortunate woman; 

(4) the improbability of. Didar Singh’s 
returning at mid-night from his cattle shed 
t» his house, and jast iu time to see 
Bishen Singh running away from the scene 
of the murder, and this to» though he had 
not been roused by screams or cries for | 
help; i 

(5) the carious fact that only one person, 
Balwant Singh, comes forward to testify to 
the presenca that evening of Bishen Singh in 
the village; 

(6) the surprising omission on the parè of 
the respondent to wash his sword after it 
had been used to kill tvo persons aud thouzh 
he had some ten days to think over the matter 
and to take this very elementary precaution, 
and 

(7) the fast that Musemmat Malan might 
well oa œ dark night and in her confusiog 
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and fright have failed to indentify ber 
assailant, ° 

Taking all these facts into consideration, 
we are unable to hold that the fiuding of the 
Sessions Judge is "clearly wrong" on the evi- 
dence or so “unreasonable” as to justify 


us ir setting aside his order and in convict- . 


ing a person whom he kas, after full con- 
sideration, acquitted of the grave offence 
charged against him. The principles which 
should guide this Court in appeals from 
orders of acquittals are clearly enunciated 
in the judgment reported as King- Emperor 
v. Ohatter Singh (1). As there pointed 


out, "the findings of fact of a Court, which: 


has the evidenca before itself, is ordinarily 
entitled to great weight and should be - set 
aside by the Court of Appeal only when the 
indications of mistake are clear, and this is 
specially true in cases where the finding is in 
favour of the accused’s innocence. If in such 
a case, the evidence is all oral and its credi- 
bility is a mere matter of opinion without 
involving other considerations, the opinion 
of the Court which heard the witnesses must 
be treated as almost conclusive. Again, if 
the evidence is such that opinions may 
reasonably vary as to its worth, the Court 
of Appeal will hardly adopt the view ad- 
verse to the accused and believe the evidence 
as to his guilt, which the lower Court 
has disbelieved, and take upon itself to set 
aside the verdict of acquittal. The indications 
of mistake must be obvious, or the evidence 
too strong to be rejected, befure the Court 
will interfere." 

We entirely accept this statement of the 
principles which should guide this Court 
in cases of the kind now before us, and it is 
immaterial that we might ourselves have 
arrived at a different conclusion had we 
been trying the accused person as a Court 
of original jurisdiction. We should then 
have had the advantage,. which as an Ap- 
pellate Court we do not possess, of seeing 
the witnesses for ourselves, bat as matters 
stand, we cannot iguore the criticisms of 
the Sessions Judge. Nor npon the record be. 
fore us are we able to affirm that the finding 
of the learned Judge is clearly erroneous 
or unreasonable, and as, a result we must 
reject this appeal. The respondent to be 
set at liberty as soon as possible. 


Appeal rejected. 
(1) 7 P. R. 1904 Or; 1 Cr. L. J. 781; 97 P. L. R. 1901. 


MADRAS HIGH COURT. 
CRIMINAL MiSOELLANEOUS Petition No. 545 
or 1913. 

February 10, 1914. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justiee Spencer. 

Tug ASSISTANT SESSIONS JUDGE 
or NORTH ARCOT-—PETITIONER 
vergus 
: RAMASWAMI ASARI-—AcOUSED. 

Criminal Procedure Code (Act V of 1898), ss. 178, 
179, 180, 181, 182, 183, 184, 186, 186, 187, 188—Juris- 
diction— British Indian Courts. 

Section 188 of the Criminal Procedure Code, which 
follows sections 179 to 187, was intended to draw into 
the uet of the jurisdiction of the British Indian Courts 
cases which notwithstanding the full use of sections 
179 to 187 could not be brought within their juris- 
diction, and its proviso could not have been intended 
to restrict the extended jurisdictional privileges 
conferred by sections 178 to 184 on Courts which 
according to the ordinary rule of section 177 would 
not have had jurisdiction. 

Queen-Empress v. O'Brien, 19 A. 111; George 
Langridge v. Grace Atkins, 17 Ind. Cas. 792; 35 A. 29 
10 A. L. J. 431; 13 Cr. L. J. 856; Sirdar Meru v. 
Jethabhai Amirbhai, 8 Bom. L. R. 5183; 4 Cr. L. J. 54; 
Emperor v, Kalicharan, 24 A. 256; A. W. N. (1904) 
282; 1 Cr. L. J. 914, followed. 

Reg. v. Adivigadu, 1 M. 171; Queen-Empress v. Murga 
Chetty, 5 B, 338, overruled. 

Imperator v. Tribhun, 16 Jnd. Cas. 802; 13 Or. L. J. 
530; 5 S L. R. 266; Sessions Judge, lanjore v. Sundara 
Singh, 6 Ind. Cas. 308; (1910) M. W. N. 143; 8 M. L, 
T, 54; LL Cr. L. J. 308; 21 M. L. J. 441; Queen-Empress 
v. Kathaperumal, 18 M. 423; 2 Weir 147; Emperor v. 
Kalicharan, 24 A. 256; A. W. N. (1904) 232; 1 Cr. 

*L. J, 914, distinguished. 


Petition praying that in the circumstances 
stated in the order of reference the High 
Court will be pleased to quash the commit- 
ment of tne accused in Sessions Case No. 96 of 
1913 (Petition Revision No. 1 of 1913 on 
the file of the Sub-Divisional first class 
Magistrate of Tiruvannamalai). 


FACTS.—The accused was a commission 
agent residing in Bangalore City. The come 
plainant from time to time sent to him jewels 
for sale. Jewels for Rs. 40 were once sent 
to him and he instead of selling them pledged 
the same with a sowcar. He was charged 
before Tiruvannamalai Magistrate’s Conrt for 
eriininal breach of trust and ke was acquit- 
ted. On agpeal by Government, the order of 
acquittal was set aside without a proper 
notice to the accused by the High Conrt. 
He was then charged and committed to trial 
before the Assistant Sessions Judge; when the 

ease for trial came on, objection was taken to 
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the jurisdiction of the Court to commit. The 
present application was to qaash the commit- 
ment on that ground. 

Dr. S. Swaminadhan, (for the Pablic Pro- 
secutor,) for the Government. 

Mr. R. N. Atyangar, instructed by Messrs. 
Grant and Greatorez, Attorneys,for the Accused. 

JUDGMENT. i 

SegNOER, J.—I think that the Assistant 
Sessions Judge is mistaken in supposing that 
the Deputy Magistrate had uo jurisdiction tə 
commit the accused for trial before him for 
want of a certificate under section 188, Crimi- 
nal Procedure Code. The complainant is 
alleged to have entrusted certain jewels at 
Vellore to the accused, a Native Indian Subject 
of His Majesty, for sale on commission for 
him and the accased is alleged to have dis- 
honestly converted the Jewels, concerned with 
the first two counts, to his own use by pledg- 
ing them at Bangalore City and to have dis- 
honestly misappropriated the jewel con- 
cerned in the third count at Madras, It was 
apparently part of the arrangement that the 
accused should account for the jewels to the 
complainant at Vellore, or return them or 
their price to Vellore. His failure to account 
for the property was a part of the offence, acts 
including illegal omissions. The loss which 
was the consequence, which ensued, occurred 
at Vellore and this is sufficient under section 
179, Criminal Procedure Code, to give juris. 
diction to the Sub-Divisional Magistrate of 
Tiruvannamalai to commit the case to the 
Sessions as directed by this Court in Criminal 
Revision Case No. 191 of 1918. Ses Queen- 
Empress v. O' Brien (1) and George Langridge v. 
Grace Atkins (2) which explain the case of 
Sirdar Meru v. Jethabhai Amirbhai (3). 

The illustration (d) to this section is an 
instance of a criminal act done ontside 
British India and the consequence of the 
offence ensuing in British Territory. 

The decision of Reg. v. Ádzvig idu (4) based 
on the Code, X of 1872, and relied on by the 
Assistant Sessions Judge has been superseded 
by the amendment of section 410 of the 
Indian Penal Code, by Act VIH of 1882. 
The same remark applies to Queen Empress v. 
Murga Chetty (5). s 


(1) 19 À. 111. 
(2) 17 Ind. Cas. 792; 35 A. 29; 10 A, TL. J. 431; 13 
(3) 8 Bom. L. R. 513; 4 Cr. L. 4. 51. 
Cv. L. J. 856. 
(4) 1 M. 171. 
(5) B. 338. 


In Imperator v. Tribhun (6) certain observ- 
ations are made by two Judges of the Sindh 
Judicial Commissioner’s Court to the effect 
that section 181 (2) applies only as between 
Courts of local jurisdiction in: British India 
and is governed by the provisions of section 
188, Criminal Procedure Code. A similar 
observation was made by a single Judge ofthis 
Court as regards section 180 in Sessions Judge, 
Tanjore v. Sundara Singh (7). But our atten- 
tion has not been drawn to any decision to 
the effect that section 179 must be read as 
subject to section 188; and the illustration 
to the section is against saeh a theory. Even 
as regards sections 180 and 181 the decision 
of Emperor v, Baldewa (8) shows that a 
British Subject whocommits a robbery in a 
Native State and dishonestly retaina stolen 
property in British India can be tried in a 
British Court even without a certificate under 
section 1€8, and thus throws doubt on the 
correctness of the observations of Imperator v. 
Tribhun (6) and Sessions Judge, Tanjore v. 
Sundara Singh (7). Moreover, the words. 
"or the offence was committed" in section 
181 (2) and the words “when a Native 
Indian Sabject * * * * commits an offence" 
in section 188 seem to indicate that tha latter 
section is exclusive of the rule as to juris- 
distion arising oat of the receipt or retention 
of misappropriated property, 

In the cases of Queen Empress v. Kaihaperu- 
mal (9) and Empsror v. Kalicharan (10) it 
does not appear that there was any retention 
of stolen property in British India. 

In Civil Missellaneous Petition No, 97 of 
1911 a Native Indian Subject of His Majesty 
was charged with abetment of an offenca which 
was committed in British ‘ndia and the com- 
mitment was quashed for want of a certificate 
under section 188. In this case the only act 
for which the aceased could have been tried 
was the act of instigation and that took 
placa wholly outside the jurisdiction of 
British Oourts. ‘This decision to soms extent 
supports the theory that section 180 is 
governed by section 188 as it declares that 
the object of the former seewon is b> give 


(6) 15 Ind. Cas. 802; 18 Cr. L. J. 539; 5 S. L. R. 
266. 

(7) 6 Ind. Cas. 308; (1910) M. W. N. 148; 8 M. L. T, 
4; 11 Or. b. J. 806; 21 M. L. J. 441. 

(8) 28 A. 372; A. W. N. (1906) 52: 3 A. Dao, 
3 Or. L. J. 2-47, 

(0) 13 M. 423; 2 Weir 147. 

(10) 24 A, 250; A, W. N, (1904) 232; 1 Cr. Ta, J, 014, 
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jurisdiction to a Conrt when the offence 
is net committed within.its limits but within 
the limits of some other British Indian Court. 
While doubting the correctness of this view 
when the words ofthe two sections do not 
contain anything directly to that effect, I 


: prefer to base my decision upon section 179, 


Criminal Procedure Code. 
I must, therefore, decline to interfere with 
the order of commitment in this case. 


SADASIVA ÁIYAR, J.—I agree entirely: The 
scheme of Chapter XV, sub-Chapter (A), in 
which sections 177 to 189 appear seems to 


-me to be intended to enlarge as much as 


possible the ambit of the sites in which the 
trial of offence might be held and to minimise 
as much as possible the inconvenience. which 
would be caused to the prosecution, by the 
success of a technical plea that the offence 
was nob committed within the local limits of 
the jurisdiction of the trying Court. Sections 
78 to 184 all confer more extended powers 
and larger jurisdiction to Courts than would 
-belung to them if the ordinary rule found in 
section 177, (namely, that the inquiry and 
trial shall take place in the Court within the 
local limits of whose jurisdiction the offence 
was commitied), were carried to its strict 
logical] conclusions. Section 188 comes in 
(almost at the end of the sub-Chapter A) 
to make three further encroachments on the 
general rule of section 177 by enacting that, 


(a) where the criminal is a Native 
Indian Subject of His Majesty and he 
commits any offence even beyond British 
India; 


(6) where the criminal is a British 
Subject and he commits an olfence in a 


.Native State; and 


(c) where the servant of the King- 
Emperor (whether a British Subject: or 
not) commits an offense in a Native State, 
the offence in all these three cases can 
be tried at any place where he is found 
in British India: provided that the Political 
Agent certifies that the charge ought to be 
tried “in the British India or the Local 
Government sanctions such'inquiry. Surely 
the proviso to section 158 (which section 
comes in after sections 178 to 187) could not 
have been intended to restrict the enlarged 
liberties and privileges as regards jurisdic- 
tion given to the Courts by the previous 
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sections. I should rather think that section 
183 which follows sections 179 to 187 was 
intended rather to draw into the net of the 
jarisdiction of the British Indian Coarts cases, 
which notwithstanding the full use of sec- 
tions 179 to 154 eould not be brought within 
the jurisdiction of any British Indian Court, 
than to restrict by its Ist proviso the 
extended jurisdictional privileges conferred 
by sections 178. to 184 on Courts which 
according to the ordinary rule of sec- 
tion 177 would not have had jurisdic. 
tion. The proviso to section 188 will 
come into operatiou only when the British 
ladian Court cannot get jurisdiction under 
sections 179 to 184, and has to depend on 
the first part of section 188 to get such 
jurisdictioa. J, therefore, with great respect, 
dissent from the decisions reported as 
Imperator v. Tribhun (6) and Sessions Judge, 
Tunjore v. Sundara Singh (7). As regards 
the decision of Civil Miscellaneous Petition 
No. 97 of 1911, while it could be distinguish- 
ed (as pointed out by my learned brother) 
as affecting only sestion 180 of the group 
of sections 179 to 184, I feel loath to 
make any such distinction as no difference 
in principle can be made between the extend- 
ed jurisdiction conferred by section 180 and 
the extended jurisdiction given by the other 
sections. 

I, therefore, respectfully dissent from that 
decision also and refuse to accept the Sessions 
Judge's references. 

Reference not accepted. 





CALOUTTA HIGH COURT. 
CRiMINAL Revision No, 1506 or 1912. 
December 17, 1912. 

Present: —Mr. Justice Sharfuddin and 
Mr. Justice Coxe, 
CHANDULLA SHEIKH anp OTHERS — 
Accosep— PETITIONERS 

veTSUS 


EMPEROR—Obpposive Party. 

Penal Code (Act XLV of 1860), ss. 96 to 106, 147— 
Rioting —Right of private defence—Accused in actual 
peaceful possession of land —Trespassers erecting huts 
on land-~-Accused coming on land fully armed to 
drive off trespassers —Recourse to public authorities — 
Injuries slight. 

The accused were in peaceful occupation of certain 
land. The complainant party begsn to erect some 
huts on the land stealthily in the darkness of the 
night. At day-break the accused, on coming to know 
what was happening, came to the place fully armed ` 
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in ordir to drive off the trespassers. The result was 
that there was a free fight between the parties in 
which both sides were wounded : 

Held, that, as the accused were in actual physical 
possession of the property in question, as they took 
the earliest opportunity to exercise the right of 
private defence, as they had no time to have recourse 
to the public authorities and as the injuries inflicted 
by them were within the limits allowed to the right 
of private defence, they were not guilty of rioting, 

Mohur Sheikh v. Queen-Empress, 21 C. 392 and 
Kabir-ud-din v. Emperor, 35 C. 368; 12 C. W. N. 384; 
7 0, L. J. 359; 7 Cr. L J. 250; 3 M. L. T. 385, dis- 
tinguished. 

Raj Krishna Parui v. Muktaram Das, 7 Ind. Cas. 
700; 12 Q, L, J. 605 and Browne v. Dawson, (1841) 12 
A. & Ij. 02-55 d P. & D. 355; 10 L.J. Q. B, 7; 118 ling. 
Rep. 950, referred to. 

. Mr. K. N. Chowdhury and Babu Mrikunda 
Nath Roy, for the Petitioners. 
Mr. Norton, Babus Atulya Charan Bose and 


Bipin Chandra Bose, for the Crown. 


JUDGMENT. 

SHARFUDDIN, d.—This is a Rule on the 
District Magistrate to show cause why the 
conviction and senfence passed on the peti- 
tioners should not. be set aside on the 
grounds stated in the petition. 

The petitioners have been convicted of 
rioting under section 147, Indian Penal Code, 
and sentenced to nine months’ rigorons 
imprisonment. , 

The common object of the unlawful 
assembly as stated in the charge was ''to 
obtain possession of some property on 
Chur Chachalia or to enforce a right to 
some property on that chur”. 

The petitioners are tenants of what is 
known as the five-annas share, while the 
opposite party are said to be the tenants of 
the bara fiveannas share. It appears, 
however, from the findings of the lower 
Courts that the tenants of the maliks of 
the different shares had disputes with regard 
to some lands situated to the north of a 
certain line of demarcation fixed by Mr. 
Lloyd, the former Sub- Divisional Officer, in 
settling that dispute. This line it seems 
was fixed in accordance with the thak map. 

It has been found by the lower Appellate 
Court that since the settlement of the 
above dispute, the six-aunas tenants 
retained possession of the lands and huts to 
the south of this line and the five annas 
tenants, among whom are’ the present 
petitioners, retained possession of lands to 
the north of this liue. 

It has beeu found that the Lenauta of the 
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five-annas share have all along been in 
peaceful occupation, and enjoyment qf the 
lands to the north of the line of demarca- 
tion; but if has been contended on behalf of 


‘the opposite party that they were in actual 


and physieal possession of the land on which 
the. occurrence took place and that as they 
had been in possession for over twelve hours, 
the petitioners were not justified in disturb. 
ing that possession. 

It is admitted by both sides that a riot 
took place with regard to the possession of 
some land to the north of the line of 
demarcation. 

On the findings it is clear that the bara 
five-annas maliks and the six-annas maldks 
were not satished with the settlement made 
by Mr. Lloyd. We find that the maliks of 
these two shares instituted a suit with 
regard to some lands tothe worth of the 
demarcating line. They obtained a decree 
but the decree did not include the land with 
regard to which the present occurrence took 
place. 

The above being clear findings by the 
lower Appellate Court, the question for de- 
cision is whether the petitiouers who were 
in peaceful occupation of the land in question 
were justified in coming to the place,.pre- 
pared to drive away the trespassers. This 
brings us fo the incidents that took place 
during the few hours during which the 
opposite party allege possession of the land. 

The findings by the lower Appellate 
Court with regard to this part of the case 
are: 


(i) That the opposite party began to 
erect some hats on the land in question 
stealthily in the darkness of the night before 
the present occurrence. 

(it) At break of day the present petitioners 
with some others who had been in peaceful 
occupation of the land on coming to know 
what was happening came to the place 
fully armed in order to drive off the 
trespassers. The result was that -there was 
a free fight between the parties. In this 
occurrence both sides were wounded and 
both sides have been convicted and sentenced. 

It appears that a large number of the 
appellants received injuries and had to be 
detained in the hospital for & number of 
days. There cau be no doubt on ihe 
fiudiugs that the opposite party were treg- 
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passers on the land in question. The whole 
question resolves itself into this—had the 
petifioners, who were in possession of the 
land in question, where the opposite party 
bad stealthily erected some huts under the 
cover of night, any right to come to the spob 
prepared: to turn out the opposite party 
who were at dawn found by them still 
engaged in erecting more huts. 

In the present case a charge was framed 
only under section 147, Indian Penal Code, 
and nof under any of the sections of 
the Code that define. various kinds of 
hurt. . | 

The law relating to the right of private 
defence is in sections 96 to 106 of the 
Indian Penal Code. Section 99 provides 
that there is no right of private defence 
in-cases in which there is time to have 
recourse io the protection of the public 
authorities. Section 104 of the Indian 
Penal Oode provides that if the offence, 
the committing of which dr the attempt 
to commit which, occasions the exercise of 
the right of private defence, be theft, mis- 
chief, or criminal trespass, not of any of the 
descriptions enumerated in the preceding 
section, that right does not extend to the 
voluntary causing of death but does extend, 
subject to the restrictions mentioned in 
section 99, to the voluntary causing to the 
wrong-doer of any harm other than death. 

The whole question, therefore, really 
narrows itself into this, whether the peti- 
tioners had time to have recourse to the 
public authorities. We are of opinion that 
they had not. The construction of hats 
began at night and stealthily; the petitioners 
. along with others having come to know 
what was happening on the land of which 
they ‘were in peaceful possession, go out 
prepared to turn out the trespassers from 
the land, if they had allowed, without any 
reasonable cause; a few days to elapse and 
then opposed the trespassers by force 
they would not have been justifiad in doing 
so as there would, ia that case, have been 
ample time to have recourse to the public 
authorities. The authorities placed before 
us, where the accused had been sleeping 
over their rights and had allowed the 
opposite party to remmin in possession with- 
out any abtempt, on their part, to oust them, 
would not avail the opposite party of the 
present case, inasmuch as the present- 
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petitioners availed themselves of: the right 
given to them by lawatthe very earliest 
opportunity. We have bsen referred to the 
case of Mohur Sheikh v. Qnesn-E impress (1). 
In this reported case the appellants had 
acquiesced in their dispossession for five 
days before they went armed to oust the 
trespasser and if was, we think, rightly 
held that they had lost the right of private 
defence. We have, however, a recent autho- 
rity of this Court, camely, the case of Kabir- 
ud-din v. Emperor (2), where it was beld 
that “there is no right of private defence 
where two parties arm themselves for a 
fight to enforce their right or supposed 
right, and deliberately engage in large 
numbers ina fight. In such & case, if it is 
not shown that the accused were acting 
within the legal limits of the right of 
private defence, it does not matter which 
party was the first to attack.” It has been 
contended, on behalf of the opposite party, 
that they had been in possession for about 
14 hours and hence they had the right 
to remain there and the petitioners had 
no right forcibly to turn them out. The 
right of private’ defence would become a 
farce if it depended on a race between 
two factions to see who should arrive 
first. In this reported case it was found 
that there was ample opportunity to seek 
the protection of the authorities as there 
was no pressing necessity for repairing the 
embankment. In a case under section 9 of 
the Specific Relief Act it has been held 
thatifa party has been in peaceful and 
uninterrupted occupation which has extended 
over a sufficient length of time, the inference 
may properly be drawn that he was in posses- 
sion. This was so held in the ease of Raj 
Krishna Parui v. Muttaram Das (8). If 
the party dispossessed shows by his conduct 
that he has acquiesced in his dispossession, 
he loses the right of private defence. In 
the case of Browne v. Dawson (4) the learned 
Chief Justice observed: “A mere trespas- 
ser cannot, by the very act of trespass, 
immediately and without acqaiescance, give 
himself what the jaw understood by ptss s- 
gion against the person whom he ejects and 

(1) 21 C. 392. 

(2) ?5 C. 363; 12 C. W. N 384 7 C. L.J. 3598; 7 Cr. 
L.J. 256 3 M.-L T. 895. 

(3) 7 Ind Cas 70; 120. L. T. i05. 

(4j (BEL) 12 A & E. 6215 4 P, & D, 359; 10 L. J. Q. 
B. 7; 113 Eng. Rep. 950, 
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drive him to produce his title." The above 
cases are, no doubt. civil cases but the princi- 
ple involced is identical. 

For the above reasons we are of opinion 
that taking into consideration, that the 
petitioners were in actual physical possession 
of the property in question, that they 
took the earliest opportunity to exercise 
the right of private defence, {hat they bad no 
time to have recourse to the public authorities 
and that the injuries irflieted by them 
were within the limits allowed to the right 
of private defence, they are not guilty of 
rioting. We, therefore, make the Rule 
absolute and acquit the accused who are 
petitioners in this case 

Coxe, J.—I agree. I hava stated the 
view that I taxe of the right of private de- 
fence in-cases of this nature in Appeal 
No. 573 of 1909, decided on the 12th August 
1909. In my opinion the accused in this case 
on hearing that the huts were being erected 
on their land were entitled to go and remove 
them. Ifthey thought that they would be 
attacked in so doing they were entitled to go 
prepared to defend themselves. If they did 
not intend to cause more hurt than was 
necessary for defending themselves, they 
were noban unlawfal assembly. The cir- 
cumstances of the case, particularly tke 
amount of barm done to the other side, 
indicate that they did rot intend to exceed 
the right of private defence. In these cir- 
cumstances they have not,in my opinion, 
committed any offence. 


Rule made absolute. 





ALLAHABAD HIGH COURT. 
MLI€CELLANEOCS CRIMINAL Apriication No. 2 
cF 1914. 

February 14, 1914. 
Present;-—Justice Sir George Knox, Kr. 
JUGGAN AND ANOTBER— APPLICANTS 
Tersus 


EMPEROR— Opposite Parry. 

Criminal Procedure Code (Act V of 1898), ss. 117, 
257, 026—'" Furlher evidence," meaning cf—Transfer 
of criminal case — Reasonable apprehension that justice 
would not be done—Long list of defence witnesses — 
Refusal to summon- Evidence Act (I of 1872) ss. 151, 
152— Oross-ezamination — Indecent and insulting ques- 
tions—Drscretion of Court. 

The words “such further evidence as may appear 
necessary” iu section. 117, Criminal’ Proccdure Code, 
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Li 


refer to evidence ejusdem generis with the evidence 
described in the words immediately preceding. 

The law does not intend that the transfer of wcase 
should be ordered simply because an accused person 
thinks that he would not get un impartial trial but 
the real question to be considered is whether on 
the facts disclosed in the application and the affidavit 
supporting the application for transfer, there arises 
a reasonable apprehension that che Magistrate who 
is scized of the case may be prejudiced willingly or 
unwillingly against the accused. 

Sumeshwar v. Emperor, 21 Ind. Cas. 906; 14 Cr. L. 
J. 056; 12 A. L. J. 33, followed. : 

In the matter of the petition of the Legal Remem- 
brancer, 6 C. 491, Farzand Ali v. Hanuman Prasad, 
19 A. 64, Dupeyron y. Drive», 28 0. 495, distinguished. 

Serjeant v. Dale, 2 Q. B. D. 558 at p. 567; 46 L. J. Q. 
B. 781; 37 L. T. 158, Leeson v. Medical Council, 43 
Cb. D. 366 at p. 384; 59 L. J. Ch. 233; 61 L. T. 849; 
38 W. R. 303, Reg. v. Meyer, (1875)1 Q B. D. 173 at n. 
177; 34 L. T. 247; 24 W. R. 392, Reg. v. Handsley, 
S Q. B. D. 383; 51 L. J, M, C. 137: 30 W. R.- 368; 
46 J. P. 119, Allinson v. General Council of Medical 
Education and Registeration, (1894) 1 Q. B. 750 at p. 
758; 63 L. J. Q. B. 534, 9 R 217-70 L. Ts 471; 42 W. 
R. 289; 58 J. P. 542, Girish Chunder Ghose v. The 
Queen-Empress, 20 C. 857, referred to. 

The accused summoned 29 witnesses in the first 
list, and then gave a second list to summon 200 
more witnesses. The Magistrate refused to summon 
the 200 men mentioned in the second list on the 
ground that it had been given for the purpose of 
vexation and delay and for defeating the ends of 
juscice. 

The Magistrate also prevented the Counsel of the 
accused from putting some questions in cross-es- 
amination under sections 151 and 152 of the Evidence 
Act which led the Counsel to withdraw from the case: 

Heid, that on both points the Magistrate exercised 
the judicious discretion vested in him by law; that 
ib could not be reasonably inferred that there was 
danger of inquiry being unfair and partial, and that 
there was no justification for transferring the case 
from the Court of that Magistrate. 


Application for the transfer of the case 
from the Court of the Joint Magistrate of 
Cawnpore. l . 

Mr. A. P. Dube, for the Applicants. 

The Government Advocaie, for the Crown. 

JUDGMENT.—This is an application for 
the transfer of a case pending in the Court 
of the Joint Magistrate of Cawnpore and 
the prayer is that it be transferred to another 
District outside Cawnpore and be tried there 
by a competent Magistrate. The application 
is, as the law requires, supported by an 
affidavit; the affidavit extends over twenty- 
one paragrapns. The person who males the 
affidavit is one Kuar Chedda Singh and he 
describes himself asthe pa:rokar of the appli- 
eánis, Juggan and BYfdhu. 

The proceedings out of which the 


appli- 
cation arises aro proceodings 


brenght 
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under section 110 of the Code of Criminal 
Proaeedure, ` l 


The reeord is not before me but the appli- 


cants have been represented in Court by 
learned Counsel. The application has been 
` opposed by the learned Government 
Advocate appearing on behalf of the, District 
Magistrate of Cawnpore. From the argu- 
ments addressed to me the case is apparently 
one which is put forward under section 110 
elause (d).- The learned Counsel who 
appears for Budhu describes the application 
which was instituted as far back as the 
23rd of October 1913, as an application 
that the two men Juggan and Budha 
with others had been in the habit of extorting 
moneys etc, Iam told that no fewer than 
thirty witnesses had been put forward as 
being witnesses who would depose to the 
fact that Jaggan and Badhu were persons 
who habitually committed extortion. At 
a later stage of the case the Police, I 
understand, asked that six witnesses more 
might be sent for, they were sent for and 
examined. The exact date is not before me 
but it may be inferred from paragraph 12 
of the affidavit that ` some time before the 
18th of November 1913, Juggan and Budhu 
had been called upon to enter upon their 
defence and to produce their evidence. 
Juggan and Budhu appear io have asked 


that the witresses who had deposed against | 


them might be re.called and oross examined. 
For the purposes of this cross-examinatior, 
Juggan and  Budhu, according to the 
affidavit, retained the services of Mr, Lincoln, 


Barrister-at-Law, of the  Luckcow Bar 
and of Mr. Khare, Mr. David and 
Mr. Ajudhia’ Tewari of the local Bar. 


The eross.examination appears to have 
lasted up to the 24th of November 1913, 
when in consequence of something which 
occurred in the course of theeross-examination 
Mr. Lincoln and Mr. Khare (vide paragraph 
13 of the affidavit) threw up their brief and 
retired from the case, According to the 
affidavit (vide paragraph 17) the Joint 
Magistrate fixed the 20th Decemb:r as the 
date for producing defence witnesses. A 
partial list of witnesses, 80 runs the affidavit, 
was obtained before the cross-examination 
was over, another list of over 200 witnearses 
was filed on the 19th of Decomber. The 
request was that these 200 witnesses 
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besummoned, The Joint Magistrate, so J 
am told by the learned Counsel for Budhu, 
asked that this list might be considered 
and modified. No modification was mado 
and the Joint Magistrate by an order 
which is not before me but which was 
read cover to me in Court, dismissed the 
application for the summoning of these 
witnesses and in his order stated that he 
refused it under the powers given him 
under section 257 of the Code of Criminal 
Procedure as an application made for the 
purpose of vexation and delay and for 
defeating the ends of justice. He appears 
to have followed the law and to have 
recorded the reasons for refusing the appli- 
cation in writing. In the arguments 
addressed to me in support of tne application 
for transfer, no attempt was made to 
support the application on avy grcund 
except that contained in paragraph 2 of 
clause 1 of section 526, 7. e., that the order 
was expedient for the ends of justice. 
From certain remarks made I was led to infer 
that the applicants apprehended that they 
would not have a fair and impartial inquiry 
in the Court of the Joint Magistrate, 
so I have considered the application both 
in the light of paragraph (a) and of para- 
graph (e) of section 526. 
I now turn to the affidavit. 


The first eight paragraphs of the affidavit 
set out matter which appears to me wholly 
irrelevant and which ought never to have 
found any place in the affidavit. They are 
to the effect that Juggan kad interested 
himself in favour of cne Pandit Ajudhia 
Nath Tewari in an election connected with 
the Cawnpore Municipal Board somewhere in 
the year 1913 and that Badhn is on friendly 
terms with Juggau. These two which are 
the main facts in the paragraphs do not 
in any way lead to the conclusion that a 
fair and impartial inquiry cannot be had 
in the Court of the Joint Magistrate or that 
ib is expedient that an order of transfer should 
be made for the ends of justice. The deponent 
appears to have been of the same opinion, for 
in his affidavit he calls attention to the para- 


graphs beginning from paragraph 9 on- 
ward as being matters concerning the 
application fcr transfer and it is very 


evident that the cardinal hinge of his 
application is what the deponent describes 


^ 
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as a heated controversy between the Joint 
Magistrate and Mr. Lincoln’ in which the 
latter urged that he should be allowed 
to do his duty towards his clients unham- 
pered. 

I will deal with that later on. Paragraphs 
1$, 15 and 16 refer apparently to the 
` additional six witnesses who, the Police 
asked, might be sent for and examin- 
ad. 1 take these paragraphs as repre- 
genting in the strongest light the 
matters which the deponent thinks open to 
exception. Assumitig these matters to be 
accurately stated they appear to relate to 
evidence which, in my epinion, was irrelevant 
to the matter before the learned Joint 
Magistrate. Section 117 of the Code lays 
down that when a Magistrate is inquiring 
into a case-of this kind he should inquire 
into the trath of the information upon 
which action has been taken. The matters 
described in these paragraphs relate to 
occurrences which took place after the 
information mentioned in section 110 had 
been received by the Joint Magistrate. Thay 
were, therefore, outside that information. 
Section 117 does say that the Magistrate 
may take such further evidence as may 
appear necessary but I am of opinion that 
the further evidence referred to here is 
evidence ejusdem generis with the evidence 
described in the words which immediately 
precede it. I cannot, however, learn from 
the application or the arguments addressed 
to me that if the Magistrate committed an 
error in taking this evidence he did so from 
any reason other than the liability to err 
which is human, The case has not yet been 
concluded, I am not in a position to pronounce 
upon this evidence at all, it may be more 
relevant than it appears to me to be, but if it 
be irrelevant, consideration cf it can easily be 
excluded from the judgment. These para- 
graphs do not make it appear to me that 
from the action of the Magistrate either 
clause (a) or clause (e) need be considered. 

With paragraphs 17, 18, 19 and 20, [ shall 
presently deal, they relate to the dismissal 
of the application putin forthe sammoning 
of the 200 defence witnesics. Paragraph 21 
was not insisted upon and very properly not 
insisted upin. The only inference I draw 
from ibis that Chedda Singh isa man who 
allows his mind and judgment to be diseased 
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bya matter which was not open tg any 
sinister conclusion. 

Tt remains for me now to consider whether 
either from the so-called heated controversy 
between the Joint Magistrate and the learned 
Counsel for Juggan and Badha or the 
refusal to summon the 200 witnesses it has 
been made to appear to me, for that is what 
the law requires, thata fair and impartial 
inquiry cannot behadin the Court of the 
Joint Magistrate or the order of trausfer is 
expedient for the ends of justice. My atten- 
tion was called to certain rulings both of this 
Court and the Caleutta High Court bearing 
upon section 526 of the Code of Criminal 
Procedure, The principles contained in 
this section exist and have existed from the 
passing of Act X of 1872, if indeed they 
did not exist iu the Acts preceding that 
dato, and they have been considered by both 
these Courts on more than one occasion, Ido 
not propose to allude to all these cases or to 
certain other cases which were cired to me ag 
io whether or not this Court has power of 
transferring from one District to another 
eases falling within section 110 of the Code 


. of Criminal Procedure. 


Ina very recent case, v.e, Sumeshwar v. 
E'mperor (1), I had to consider very much the 
game question as that now before me and I 
then eame to the conclusion that the law 
did not intend that a transfer of a case should 
be ordered simply because an accused person 
thinks that he would not getan impartial 
trial but the real question to be considered 
is whether on the facts disclosed in the 
might add the affidavit 
supporting the application for transfer there 
arises a reasonable apprehension that the 
Magistrate who is seized of the case may be 
prejudiced willingly or unwillingly against 
the accused. 

The learned Counsel who appeared for 
Juggan while accepting that this was in 
eo)usonanee with previous rulings’ of this 
Court contended that there were incidents 
in the present case from which the reasgvable 
inference would be that the atmosphere in 
which this case would be tried in Cawnpore 
was now so heated that an order of transfer 
would bea proper order and that those 


(1) 21 Ind, Cas, 906; 12 A, L. J, 33: 14 Or. I, J, 
656. 


~ illegal practices. 
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incidents, though capable of explanation, 
were Incidents caloulated to create in the 
mind of the accused a reasonable apprehen- 
sion that he might not- havea fair and 
impartial trial, This very point arose and 
was considered by the Caleutta High Court 
in In the matter of the petition of the Legal 
Remembrancer (2). The learned Judge who 
decided that case in which the affidavit 
was to the effect that the case was 
causing considerable excitement in the 
District aud most of the inhabitants of the 
District had their sympathies enlisted on one 
side or the other did not consider if @ 
sufficient reason. This was the substance 
of what was held in Farzand Ali v. Hanuman 
Prasad (3) and is apparently derived from 
the earlier case of Dupeyron v. Driver (4). A 
careful study of both these cases will, I think, 
show that they have been somewhat misun- 
derstood and have led more than once to 
the result that section 526 must be taken to 
really mean ‘whenever it is made to appear 
to the High Court ” or to the accused that 
a fair and impartial inquiry or trial cannot 
be had in a Criminal Court etc. 
ed Judges who. decided the Calcutta case 
appear to have rested their decision on 
certain words used by Lush, J., in Serjeant 
v. Dale (5). That was a case under the 
Public Worship Regulation Act, 1874, and the 
question under consideration was whether 
the Bishop of London was by reason of 
interest prohibited from determining whether 
proceedings ought or ought not to be taken 
against an incumbent on account of alleged 
It is a case which stands 
quite by itself. 


The principle which underlies or is con- 
tained in the maxim “nemo debet esse judex in 
propria causa" is thata person who has a 
judicial duty to perform disqualifies himself 
if he has a pecuniary interest in the decision 
which he is about to give or a bias which 
renders him otherwise than au impartial 
Judge. In the latter case the question must 
be a question of substance and of fast whe- 
ther he has been an accuser [ Leeson v. Medical 
Council (6)]. The interest must be substantial 


(2) 6C. 491. d 

(3) 19 A. 64. 

(4) 23 C. 495. 

(5) (1877) 2 Q. B. D. 558 a£ p. 567; 45 L. J. Q. B. 
781; 37 L. T. 153, 

(6) (1890) 43 Ch. D, 366 at p, 384; 59 L, J, Ch, 283; 
61 L. T. 849; 38 W, R, 808, 
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[Beg. v. Meyer (7)] so as to make it 
likely that the Justico has m real bias, 
the mere possibility of bias is mot sufficient 
to disqualify (Reg. v. Handsley (8)|. In 
Allinson v. General Oouncil of Medical Hduca- 
hon and Registration (9), Lord Esher deli- 
vered himself of the following exposition of 
the law. The passage will bear repetition 
in ex tenso: “Public policy requires that, in 
order that there should be no doubt about 
the purity of the administration, any person 
who is to take part init should not be in 
such a position that he might be suspected 
of being biassed. To use the language of 
Mellor, J. in Reg. v. Allan (10), ‘It is highly 
desirable that justice should be administered 
by persons who cannot be suspected of 
improper motives. I think that if you 
take that phrase literally 16 is somewhat too 
large, because Í know of no case in which a 
man cannot be suspected. There are some 
people whose minds are so perverse that they 
will suspect without any ‘ground whatever. 
The question of incapacity is to be one ‘of 
substance and fact’ and, therefore, it seems 
to me that the man’s position must be such 
as that in substance and fact he cannot be 
suspected. .Not that any perversely minded 
person cannot suspect him, but that he 
must bear such a relation to the matter 
that he cannot reasonably be suspected of 
being biassed. I think that for the sake of 
the character of the administration of justice 
we ought to go as far as that, but I think 
we ought not ‘to go any further." So also 
Lopes, L. J., at page 762. 

- What were the incidents which the learned 
Judges had to consider in the Calcuita case 
Dupeyron v. Driver (4)P They found that 
the Magistrate had issued an order contrary 
to law and so contrary that it was well 
calculated to create a reasonable appre- 
hension in the mind of the accused 
that the Magistrate was biassed against him. 
They referred also to an older case of Girish 
Ohundar Ghose "v. Queen-Empress (11), in 
which with the same view incidents were 


discussed. They found that in that case the 
m oe Q. B. D. 178 at p. 177; 34 L. T. 247; 24 


i (1989) 8 Q. B. D. 383; 51 L. J. M. C. 137; 30 
W. R. 368; 46 J. P. 119. 

(9) (1894) 1 Q. B. 750 at p. 758; 63 L. J. Q. B. 534; 
9 R. 217; 70 L. T. 471; 42 W. R. 289; 58 J. P. 542. 

(10) (1864) 4 B. & S. 915; 33 L. J. M, C. 98; 10 Jur, 
(x. s.) 796; 9 L. T. 761; 122 W. R. 422; 122 Eng. Rep. 
702; 129 R. R. 972, 

(11) 20 0, 867, 
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District Magistrate had initiated and directed 
the whole proceedings, he had apparently 
been personally interested in them, he had 
described matters which came under his own 
observation and from these incidents they 
eame to the conclusion that there was a 
reasonable apprehension in the mind of 
the accused that he would not have a 
fair and impartial inquiry. In Farzand 
Ali v. Hanuman Prasad (8) the learned 
Judges of this Court who followed the 
rulings above quoted also considered in- 
cidents attached to the ease. They found 
that the Magistrate had been acting on 
information gut out of Court and tbat he 
permitted rumours relating tothe accused 
in a pending case before him, to reach him 
out cf Court and allowed his mind to be 
influenced by such rumours. He issued a 
warrant illegally directing the issue of an 
order of attachment of the whole of the 
property of the accused, moveable and im- 
movenble, and all these incidents had taken 
place in connection with the case before him. 

In the present ease what are the incidents? 
As ] have already pointed out, they are two. 
The first is the so called interference by 
the Joint Magistrate with the cross-examiua- 
tion conducted by the learned Counsel for 
Juggan and Budhu and tke refusal to 
summon 200 witnesses mentioned in a 
subsequent order. There is nothing farther. 
{ have examined both these orders, as far as 
I cav, very carefully and in both cases the 
Magistrate appears to have been acting in 
strict. accordance with the law, he was 
exercising a jurisdiction which the law 
conferred upon him. There is rothing 
which leads meto suppose that if after the 
witnesses 20 or more mentioned in the first 
list had been examined, the accosed had 
gone and satisfied the Magistrate that there 
were other witnesses the examination of 
whom was necessary in the interests of 
justice, the Magistrate would not have 
summoned those witnesses under the special 
power given under section 540. When the 
Magistrate was called upon to summon 200 
witnesses in a matter of this kind, he 
would, in my opinion, have exercised his 
jurisdiction wrongly had he summoned 
those witnesses and put them tothe incon. 
venience of coming to Court. So far as] 
ean judge, he was right in his conclusion 
that the application was one made for the 
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purpose of vexation and delay. Iu any 
ease he had the jurisdiction to refuse, the 
applieation and it has not beeu shown to 
me that the jurisdiction was wrongly 
exercised. The suggestion in the affidavit 
that the Magistrate had given the accused 
only two days in which to produce his 
defence witnesses is a perverted view of 
what really did take place. 

Next with regard to the interference with 
the cross-examination. From the Magis- 
trate’s order which was read out to me, if 
appears, and the contrary has not been 
shown, that the learned Counsel for Budhu 
and Juggan in cross examining one witness 
put to him the question whether he had 
not been found guilty of cheating. The 
allegation was denied. He put to another 
witness the question whether that witness 
had not been convicted of an offence under 
section 498 of the Indian Penal Code. This 
allegation alao was denied, and from the 
order it would appear that it was when he 
was addressing a question of a similar 
nature to a third witness that the Court 
stopped him. i l 

I go simply upon what is before me and 
ibis open tothe possibility that there has 
been some mistake or error in his order 
but the contrary has not been shown. Jf 
the order ofthe Judge is an accurate repre- 
sentation of what occurred, I can only say 
that the learned Advocate had no right 
whatever to put such questions to the 
witness, he was transgressing the provisions 
of section 155 of the Evidences Ach and the 
Court was right in such a case in inter- 
fering under the provisions of sections 151 
and 152 .of the Evidence Act. As the 
framer of the Act in his speech pointed out, 
these sections as faras their substance is 
concerned, speak for themselves and they | 
would ba admitted to be sound by all 
Honorable Advocates and the publie, It is 
impossible for me to say what were the 
other interferences referred to. The 
affidavit does not disclose them and the 
arguments addressed to me do not ard it 
is my duty under such circumstances’ to 
hold that the Magistrate acted properly and 
in order (omnia preesumuntur vile et 
colenniter esse acti). “The incidents are 
then incidents in accordance with law, they 
seem to be a judicious exercise of the dis. 
cretion vested in the Court, the Judge was 
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apparently upholding the order and dignity 
of theCourt and I cannot infer from them. 
that there is any danger of the inquiry 
being unfair or impartial. I find no reason 
to suppose that the order if 1 did make it, 
would be an order in the interests of justice, 
on the contrary. such an order would militate 
against paragraph (d) of clause (1) of 
section 526. To sum up, all the circum- 
stances as disclosed to me show that there 
was no bias or probability of bias ard no 
interest. The Joint Magistrate appears to 
have gone no further than to take care that 
the principle of law eid down in, the 
Criminal Procedure Code were properly 
observed and maintained in the case before 
him. 
I, therefore, dismiss the application. 
The stay order will be removed. 
Application dismissed. 


OUDH JUDICIAL COMMISSIONSR’S 
COURT. 
CriminaL ÁPPLICATION No. 92 or 1913, 
December 15, 1913. 

Present; —M. Stuart, A. J. Q. and 
Mr, Kanhaiya Lal, A, J. O. 
THAKUR DASS AND OTHERS— ACCUSED 

; versus 


EMPEROR —CouerAtiNANT. 

Criminal Procedure Code (Act V of 1898), ss. 435, 
487, 439, 476-- Civil Procedure Code (Act V of 1908), 
s. 115 — Order under s. 476 passed by Otvil Court —Revi. 
sion by High Court as Criminal Court—Record of Civil 
or Revenue Court, whether can be called by High Court 
as Criminal Court—Proceedings under s. 478, nature 


of. 


An order passed by a Civil Court, directing the - 


proseention of certain persons, uuder section 476, 
Criminal Procedure Code, cannot be revised by a 
High Court under section 439 of the Criminal Pro- 
cedure Code. . ] 

The summoning of the record mnst be a necessary 
preliminary to any action which a High Court 
may take under section 487 or section 439, Criminal 
Procedure Code. 

Section 439 of the Criminal Procedure Code is 
not independent of section 485 of the same Code. 
The provisions of sections 437 and 439 mast be read 
with the provisions of section 435. 

A High Court acting gas a Criminal Court has 
no power to call for a record except under the 
provisions of  seotion 435, Criminal Procedure 
Code, and under that section it can call for the record 
only of an inferior Criminal Court. 
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A High Court as a Criminal Court cannot send for 
the record of a Civil Court or of a Revenne Court. 

A proceeding under section 475, Criminal Pro. 
cedure Code, may possibly be considered to be ono 
ofa quasi criminal nature. But a Civil or Revenue 
Court making an inguiry under that section, pro- 
liminary to a prosecution, does not become u 
Criminal Court by virtue of such inquiry. 


Appeal against an order of the Munsif, 
Fyzabad, exercising Small Cause Court power, 
dated 12ch May, 1913. 

Mr. Mumtaz Husain, for the Accused. 

The Government Fleader, for the Crown. 


JUDGMENT. 


Kanuatya Lat, A J. C.— This is an appli 
eation for the revision of an order passed 
by a Court of Small Causes, directing the 
prosecution of certain persons under section 
476 of the Criminal Procedure Code. The 
has been made ‘alternatively 
under section 489 of the Criminal Procedure 
Code or section 115 of the Code of Civil Pro- 
cedure. 

The power of revision conferred by Chapter 
XXX !L of the Code of Criminal Procedure is 
limited to proceedings before inferior 
Criminal Courts. 

Section 435 authorizes a High Court in 
revision to call for the records of inferior 
Criminal Courts, and seotions 437 and 4439 
Jay down the powers which a High Court 
may exercise in proceedings, the records of 
which have been called for by itself, or which 
have been reported fcr orders, or which 
may otherwise come to its knowledge. The 
summoning of the reccrd must bo a necessary 
preliminary to any action, which a High Court 
may take under section 437 or section 439 
of the Ccde of Criminal Procedure. Section 
435 states the grounds, and provides the 
machinerg, for the exercise of the powers 
which the later sections confer. Section 439 
is nut independent of section 435, for, if it 
were so, orders under sections 143,144 and 
176 and proceedings under Chapter XII, 
which are expressly excluded from the opera- 
tion of section 435 of the Code, would fall 
within the purview of section 439, and the 
obieot of the Legislature in excludirg them 
would be frustrated. 

A proceeding under section 476 of the 
Criminal Procedure Code may possibly be 
considered to be one of a quasi criminal 
nature. Buta Civil or Revenue Court mask- 
ing an erquiry under section 476 of the 
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Criminal Procedure Code, preliminary to & 
prosecution, does not become a Criminal 
Court by virtue of such inquiry, any more 
than a Police officer can become a Criminal 
Court by virtue of an  investigasion 
under sections 156 and 157 of the Code, 
preliminary to makirg areport for the pro- 
secution of the party cancerned. The power 
of administering the oath does not make any 
difference, for it is incidental to the Court 
or Officer making the inquiry and not to 
the nature of the inquiry itself. 

In the case of similar inquiries by Civil, 
Revenue or Criminal Courts under section 
195, and proceedings in contempt under 
sections 450 and 485 of the Code, the right 
to revoke the sanction or order is vested 
under sections 195 and 486 of the Code in 
the Courts to which the decrees or orders 
made by them are ordinarily appealable. 
Section 478, clause (2), declares that if a 
Civil or Revenue Court chooses to complete 
an inquiry and to make a direct commitment 
to the Court of Session, it shall exorcise all 
the powers of a Magistrate, and its proceed- 
ings shall ke deemed to have been held by 
a Magistrate, Such a provision was not 
needed, unless the object of the Legislature 
was to assimilate the status of a Civil or 
Revenue Court, when making such a com- 
mitment, with that of a Magistrate or 
Criminal Court for the said purpose and for 
no other. 


In Ram Adhin v. Durga (1) an application 
under section 435 of the Code of .Criminal 
Procedure for revision of an order of a 
Civil Court under section 643 of the Code of 
Criminal Procedure, directing the prosecution 
of certain persons for offences under sections 
193, 199 and 471 of the Indian Penal Code 
was treated by Scott, J. ©., as one under 
section 622 of the Code of Civil Procedure 
and disposed of accordingly. In Musajz v. 
Mohammad Walayat-ul-lah Khan (2) Spankie, 
A. J. ©., and Chamier, A. J. O., observed that 
the words "any case" in section 622 of the 
Code of Civil Procedure, though very wide, 
must be confined to suits or proceedings, 
governed or at least believed to be governed by 
the Code of Civil Procedure, and that the ap- 
plication for sanction to prosecute under sec- 
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tion 195 of the Code of Criminal Procedure, 
though made to a Civil Court, were gofern- 
ed by section 489 of the Code of Criminal 
Procedure. But section 195 of the Code defines 
the Courts by which any sanction given or 
refused may be revoked or granted, and the 
power conferred by section 439 of the- Code 
to grant sanction is intended primarily to 
refer to the parent cases, out of which pro- 
ceedings for sanction arise, and not to the 
proceedings for sanction before the Civil or 
Revenue Oourts, for which the forum of appeal 
or revision 18 different, Jt is difficult to read 
section 115 of the Code of Civil Procedure as 
limited to proceedings governed by that 
Code, for in certain matters, Revenue Courts 
are also governed by the Code of Civil 
Procedure, though no application for revision 
of orders passéd_by them can lie to the High 
Court on matters in which the course of appeal 
lies to the Board of Revenue. 


In Prag Tewari v. King- Emperor (8) Evans, 
J. C., seb aside an order passed by & Revenue 
Offieer in an inquiry under section 46 of the 
United Provinces Land Revenue Act, directing 
the prosecution of a Patwar? for making false: 
entries, a8 made without jurisdiction. That 
does not, however, militate against the view 
that section 433 of the Code of Criminal 
Procedure applies only to proceedings before - 
inferior Criminal Courts because a High 
Court is competent to stop the prosecution 
pending in such a Court, if the jurisdiction 
which was derived from the.sanction did not 
really exist owing toa want of authority in 
the sanctioning Court or Officer to give such 
sanction or to some fatal defect in the sanc- 
tion itself’ vide. Suryanarayana Row v. Emperor | 
(4)]. In In re Otfupura Narayunan Somayaji- 
pud (5) a Full Bench of the Madras High Court 
heldthat it could revise an order passed by an 
inferior Oriminal Court under section 476 of 
the Code of Criminal Procedure, and set 
aside its previous decision wherein it was held 
that no revision lay. Ia In the matter of the 
petition of Bhup Kunwar (6), which was 
followed in Abdul Raoof v. King- Emperor (7) 


(3) 7 Ind. Cas. 612; 13 O. O. 198; 11 Cx. L. J. 514. 

(4) 99 M. 100; 3 Cr. L. J. 376. 

(5) 3 Ind. Cas. 934; 33 31. 48; 6 M. L. T. 327; 19 
M. L.J. 766; 10 Or. L, J. 420 (F, B.). 

(0) 26 A. 249; 1 Cr. L. J. 73, A. W. N. (1904) 15. 


(7) 4 A. L. J. 701; A. W. N. (1907) 277; 6 Cr. hb. 
J, 350, | 
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and In re Ohennanogoud (8), it was held that 
section 439 of the Code of Criminal Procedure 
did not apply to proceedings taken uuder 
section 475 of the Code by inferior Civil or 
Revenue Courts. In Har Prasad v, Emperor 
(9) a Full Bench of the Caleutta High Court 
adopted the same view. The Bombay High 
Court and the Punjab Chief Court appear to 
take a contrary view | Bishan Singh v. Amrit- 
‘saria (10) and In re Balgangadhar Tilak (11)], 
` but the weight of authority is onthe other 
side, 

Section 476 of the Code of Criminal 
Procedure Bill, 1878, intended to set the 
conflict of authority at rest by providing 
that proceedings. under section 476 shall 
not be questioned by way of revision under 
Chapter XXXII or otherwise, but the 
Select Committee subsequently restored the 
section to its original form and added a 
clause to section 537, providing that any 
irregularity in the proceedings taken under 
section 476 shall not vitiate an order for 
prosecution under that section. The power 
to revise the order of inferior Criminal 
Courts, therefore, remains in fact in the 
same way as the power to revise the 
orders of Civil ‘and Revenue Courts 
continues in the higher Civil and Revenue 
Authorities—Section 115 of the Code of 
Civil Procedure governs all proceedings of 
which the Civil Court is permitted to take 
cognizance as such under any law, and this 
application will be treated accordingly as 
one under that section 

The suit out of which this application 
for revision has arisen was instituted by 
Musammat Dasrath Dei against the applicant, 
Thakur Das, for the recovery of Hs. 55, 
in the Court of Small Causes at Fyzabad. 
The question for consideration in that suit 
was whether Musammat Dasrath Dei had 
paid the mortgsge-money due to Thakur 
Das in excess by mistake, and whether the 
promissory-note, in satisfaction of which 
Thakur Das credited the alleged excess, was 
executed in his favour by Musamonat 
Dasrath Dei. 

The -Court of Small Causes recorded the 


(8) 26 M. 139; 2 Weir 197. 

(9) 19 Ind. Cas. 197; 40 C. 477; 17 C. L, J. 245; 14 
Or. L. J. 197; 17 O W. N. R47. 

(10; 6 P. R. 1908 Cr.;-103 P. L. K. 1903; 7 P. W. R. 
1908 Or.; 7- Cr. L. J. 281. 

(11) 26 B. 785; 4 Bom. L. R. 618, 
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evidence adduced by the parties and ad- 
journed the case for the production of a 
deed of mortgage executed by Musammat 
Dasrath Dei in favour of Kalika Mistri. 
The parties meanwhile settled the matter 
out of Court and filed a compromise on the 
7w May .1913, whereby Musammat Dasrath 
Dei withdrew the suit, stating that the 
amount claimed with costs had bsen paid 
to ber. The suit. was accordingly dismissed 
as withdrawn. Five days later, the learned 
Judge of the Small Cause Court took 
cognizance of the case afresh suo motu and 
without calling upon the defendant, Thakur 
Das, to show cause why he should not be 
prosecuted for using or filing, what the 
Court deseribed, as a forged promissory- 
note, directed the prosecuticn of Thakur 
Das on a charge of fabricating false evidence 
and abetting the forgery and of Debi Prasad, 
the alleged writer of the promissory note, 
who was nof even examined before him, 
on a charge of forgery, and of Din Mubam- 
mad and Bhagwan Das ona charge of abetting 
the same. 


The learned Judge was obviously in errorin 
directing their prosecution without giving 
the persons concerned an opportunity of 
showing cause against such a direction. 
He had not recorded any finding on the 
question of the genuineness.or otherwise 
of the promissory-note when deciding the suit. 
He could not obviously have decided the point 
in the suit withouthearing the parties or their 
Counsel, if the suit had not been withdrawn. 
In recording a finding bekind’ the back of 
the parties, he did precisely, what he could 
not have donein the original suit without 
allowing the parties to have their say, with 
consequences more serious than those which 
the decision of the matter in the civil suit 
would have involved. In Parsotam Lal v. 
Bijai (12) where a suit for the recovery of 
money due on a bond was referred to 
arbitration, and the arbitrator decided that 
it wasa forgery, it was held that as the 
Munsif himself had not determined the 
question of forgery in the suit, he should 
not have granted a sanction without making 
au enquiry to satisfy himself whether there 
were materials to justify a prosecution, 
The question of the sufficiency of 


(12) 6 A. 101; A. W, N. (1888) 228. 
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materials or of the valaa to bə attached t» 
them is one on which the parties interestad 
are entitled £o ba heard, unless the sam» 


has been previously determined, ani ana 


opportunity should have baen gran'ol in bhia 
case to the applicants to show caase against 
their prosecution. 

I allow the application aceordingly and 
set aside the order of the Court below 
under section 115 of the Code. of -Civil 
Procedure and direct that the case bo 
reinstated under its original number and 
disposed of in the manner above described. 
No order is made as to the costs. 

Stuart, A.J. C. —Í concur generally with 
the views expressed by my learned colleague, 
and have little to add to them. I. consider 
that the provisions of sections 437 and 439 of 
the Criminal Procedare Code must be read 
with the provisions of section 435. T cannot 
fiad that a High Court acting as a Criminal 
Court has any power to call for a record 
except under the provisions of section 435. 
Three cases are stated in which the power 
of revision can be exercised. In the first 
case the High Court has already called 
for the rezord under the provisions of 
section 435. In the second case the record 
has been submitted to it under the provisions 
of section 488, The record in each of the 
above casesis, itis to be noted, the record 
of an inferior Criminal Court. In the 
third case the proceedings have baen brought 
{o the knowledge of the High Court, This 
latter case can only be held to cover instances 
where the nature of the decision has ecme 
to the knowledge of the High Court, and 


where the record is not before it.  Prcooed 
.ings may be brought to the knowledge 
of a High Court in many ways. Perusal 


of a Sessions statement can briug a proceed- 
ing to the notice of a High Coart, but 
knowledge of the proceeding does not 


correlate the presence of the record. The 
record can only come before. the High 
Court, if it be sent for by the High 


Court from the lower Court, or if the lower 
Court submits it of its own motion. The 
Criminal Procedure Code permits the High 
Court to summon as 2 Uriminal Court the 
record ofan inferior Criminal Coart. It 
further permits certain Criminal Courts to 
submit records to the High Court as a 
Criminal Court. Where a proceeding is 
brought otherwise to the. knowledge of a 
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High Court, the High Court as a Criminal 
Goart cm, as l understand the meanfhg of 
the Criminal Procedure Code, send for the 
cecird of an inferior Criminal Couri and can 
take action after the record has been seen 
bata High Cosrt as a Criminal Court 
cannot send for the record of a Civil Court 
or of a Revenue Court. A High Court 
as a Criminal Court having no authority to 
send for the record of a Civil. Court or a 
Revenue Court, has clearly no authority to - 
interfere in revision with the orders of such 
a Court 

No inferenea can be drawn from the fact 
that a High Court can take action with regard 
to orders passed by a Subordinate Civil 
Court under section 195 of the Code of 
Oriminal Procedure. The Code explicitly 
lays down with regard to proceedings under 
that section, that an appeal lies against the 
order of an inferior Court tothe tribural 
which ordinarily hears appeals against the 
decrees or orders of such Court. The fact 
that a Civil Court taking action under the 
provisions of section 473, Codeof Criminal 
Procedure, is exercising functions of a quas? 
criminal nature does not appearto givea 
High Court as a Criminal Court power to 
eall for the records of a Civil Court. The 
Criminal Procedure Code gives a High 
Court as a Criminal Court power to call for 
the record of an inferior Criminal Court, 
and does nob give the additional power to 
call for the record of a Civil Court exercis- 
ing fanctions of & quas? Criminal nature. 
The Criminal Procedure’ Code classifies 
Oriminal Courts in section 6 —and a Civil 
Court cannot possibly fall within the classi- 
fication. No difficulty arose in obtaining the 
record in this case, as the application was 
framed in a manner which permitted us to 
call for the record either as a Criminal Court 
oras a Civil Court. I have only to add 
that | soncar with the order which my 
learned colleague has passed for the reasons 
which he has stated. 

Application allowed, 
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ALLAHABAD HIGH-COURT. 
@RIMINAL APPEAL No. 767 or 1913. 
December 20, 1913. 

Present: —Mr. Justice Tudball. 
ABDUL RASHID KHANC-—APPELLANT 
versus 
EMPEROR—Opposire Party. 

Penal Code( dct XLV of 1860), ss. 198, 453—Endorse- 
ment on mortgage-deed showing payment—Intention lo 
fabricate false evidence as also to cause damage to any 
person—Forgery. 

The appellant executed a sale-deed in respect of 
his entire property in favour of his wife, but did 
nob register the same. He then executed a mort- 
gage of the same property infavourof one F. Before 
the mortgage transaction was completed, F had 
made all necessary inquiry in the Registration 
Departmentastoany prior incambrance. The appellant 
then putin the sale-deed in favour of his wife for 
registration and soon after the mortgage-deed was 
also registered. When the matter came to light, F 
charged the appellant with cheating. During the 
trial it avas found that the mortgage-deed bore an 
endorsement of payment although there was no.such 
endorsement on the date when it was filed in 
Court: i 


Held, that the appellant was guilty of fabricating 
false evidence as well as of forgery. 


Criminal appeal from an order of the 
Sessions Judge of Bareilly, dated 3rd October 
1913. 

Mr. Alston, for the Appellant. 

Mr. Lalit Mohan Banerji, for the Crown. 

JUDGMENT.—The facts of this case are 
clear. Thesole question is what offence has 
the appellant committed, if any, at all. The 
appellant owned certain property. With a 
view apparently to cheating one Fakir Chand 
he executed a sale-deed of the whole of his 
property in favour of his wife He then 
executed a mortgage of his property in favour 
of Fakir Chand for Rs. 10,000. At that 
time the sale deed in favour of his wife had 
not been registered. Before the mortgage 
transaction was completed Fakir Chand made 
all necessary inquiry in the Registration 
Department as to prior incumbrasce. The 
appellant then pub in the sale-deed in favour 
of his wife for registration and soon after 
the mortgage-deed was also registered. 
When the matter came to light, Fakir Chand 
ae Ae him in.the Criminal Court with 
cheating. While that criminal case -was 
pending, it came to light that the mortgage- 
deed which the complainant filed in Court 
bore on it an endorsement of the return of the 
consideration purporting to bave been signed 
by Fakir Chaud. It was amply proved that 
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the document bore no such endorsement at 
the time it was filed in the Criminal Court 
by the complainant. It is in respect to 
this endorsement that the appellant has now 
been convicted uuder section 467, Indian 
Penal Code, and section 193, Indian Penal 
Code. I note that he has also been convicted 
of the offence of cheating. The plea raised 
on his behalf is that the intent with which 
the forgery was commibted could only have 
been to save the appellant from conviction in 
the criminal casa and that, therefore, the act 
does not amountto the offence which is 
defined in section 463, Indian Penal Code, 
The Court below has pointed to the fact 
that such an endorsement, if genuine would 
be afall acquittance of the debt due on the 
mortgage and would rid the appellant of his 
liability under thedeed. Ithas been concluded 
that the appellant had two intentions iu his 
mind, first, to protect himself from a convic- 
tion of the offence of cheating and secondly, 
to rid himself of all the liability under the 
bond and that the latter was at least an intent 


_to cause damage or injury or at least to 


commit fraud. It has also been equally held 
that the ascused’s act amounts to an offence 
under seotion 193 (fabricating false evidence), 
It is quite clear that the appellant is guilty 
of one of} the two offences. As regards his 
intent a man 13 presumed to know the 
probable result of his action and it obviously 
could not have been absent from the appel- 
lant’s mind when he made the forged endorse- 
ment that he was thereby attempting to 
defraud and cheat Fakir Chand ont of his 
money. It is impossible that he could not 
have had this resalt before his mind. T, 
therefore, think that the Court below is quite 
correct in holding that he acted with both 
intents and that his act does amount 
to an offence under section 463, Indian Penal 
Code. In my opinion the conviction is 
correct. I dismiss the appeal. 
. Appeal dismissed 
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CALCUTTA HIGH COURT. 
Criminan Revision No. 1721 or 1913, 
November 21, 1913. 
Present: — Mr Justice [mam and 
Mr. Justice Chapman. 
BISWESWAR SINGH AND OTHERS — 
AÁCCU3ED— P eTITIONERS 
VETSUS 
BHOLA NATH PATHAK —COMPLAINANT— 
Opposite Parry. 

Criminal Procedure Code (Act V of 1898), s. 622— 
Restoration of possession of garden—Criminal trespass 
unattended with force—Order for restoration to com- 
platnant made by Magistrate—Order set aride by High 
Court — Effect of High Court’s order—hether order 
empowers Magistrate to ve-deliver possession. 

The acoused were convicted of criminal trespass 
into the complainant’s garden, unattended with any 
force. The Magistrate ordered that possession of 
the garden should be restored to the complainant. 
Accordingly the possession was restored to him. The 
accused moved the High Oourt which set aside the 
order for restoration® The accused then applied to 
the Magistrate for re-delivery of the possession of the 
garden to them, but the Magistrate refused the 
prayer on the ground that he had no power to direct 
the Police to re-dcliver the possession of the garden 
io the accused; 

Held, that the order of the High Court, setting 
aside the order for restoration, carried with it the 
incident of restoration of the garden to the aocused 
and that the Magistrate had power to direct the 
Police to restore possession of the garden to the ac- 
cused: 

Rule against the order of the Sub-Divi- 
sional Magistrate of Aurangabad, dated 
August Ist, 1918, refusing to direct the 
Police to re-deliver possession of a garden in 
dispute to the petitioners. For the previous 
stage of this litigation, see 22 Ind. Cas. 751. 

Babu Debendra Narayan Bhattacharyya, 
for the Petitioner. 

JUDGMENT.—This Rule arose out of a 
case in which the Sub-Divisional Magistrate 
of Aurangabad convicted the petitioners 
under section 447, Indian Penal Code, and 
directed the Police under section 517, 
Criminal Procedure Code, to deliver poases- 
sion of a garden over which the petitioners 
were alleged to have obtained possession 
by means of trespass. Against that 
order of the Sub-Divisional Magistrate the 
petitioners moved this Court aud obisained a 
Rule which was made absolute; * On the 
petitioners’ applying to the Sub Divi- 
sional Magistrate for re-delivery of the 


*See Bisweswar Singh v. Bhola Nath Pattak, 22 
Ind. Cas. 751—Ed. 
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possession of the garden to them, the Magia- 
trate passed the following order: “My oyder re 
delivery of possession has beensataside by the 
High Court and there the matter ends. Iam 
not aware of any law authorising me to direct 
the Police to restore the garden to petition- 
era’ possession. File’, Against that order 
of the Magistrate the petitioners obtained 
this Rule calling upon the District Magis- 
trato of Gaya to show cause why the 
Sub- Divisional Magistrate of Aurangabad 
should not be directed to order the Police to 
deliver possession of the garden in question 
to the pelitioners. 

No cause is shown against this Rule and 
we are of opinion that it must be made 
absolute. The first Rule that we made 
absolute on the 3uth May last“ set aside 
the order under section 517. Clearly our 


‘order of the 30th May last carried with ib 


the incident of restoration of the garden in 
question to the petitioners. We now direct 
that the  Sub-Divisional Magistrate of 
Aurangabad through the Police do restore 
possession of the garden in question to the 
petitioners, 
Rule made absolute. 
* Sce 22 Ind, Cas. 761— Ed. 





PUNJAB CHIEF COURT. 
SPECIAL BENCH. 


CRIMINAL MiscgtLLANEOUS Case No, 5 or 1914. 
February 21, 1914. 
Present: — Sir Alfred Kensington, Kr., Chief 
Judge, Mr. Justice Johnstone and 
Mr Justice Rattigan. 
Moulvi ABDUL HAQ, KEEPER OF THE 
RaFar-I-ÀM Press, LAHORE— PETITIONER 
versus 


EMPERO R— RESPONDENT, 

Press Act (I of 1910), s. 17 —' Within two months 
from the date of such order,” meaning of —Limitation 
Act (IX of 1908), s. 5, not applicable, 

The words “within two months from tho date of 
such order" in section 17 of the Press Act, [of 1910, 
mean within two months from the date of the order 
of forfeiture and cannot be read as meaning within 
two months from the date on which notice of the 
ordei was served. Under this Act the remedy given is 
by way of application and not of appeal, and in the 
absence of any specific provision in the Act *riving 
the benetit of section 8 of the Limitation Aot to that 
applic ition, ib is not in the power of the High Cuurt 
to extend the prescribed period, even if the Voury 
oe ig sufficient cause fof delay had been estab- 

ished. l 


Application (under section 17 of the Tndian 
Press Act, 1910) for setting aside the Local 


r 
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Government's order of forfeiture, dated 6th 
September 1913, forfeiting Rs. 500 security 
deposited by Abdul Hag, keeper of the 
Rafa-7-Am Press, Lahore, in respect of the 
said press-on the 10th of April 1910, under 
section 3 (1) of the Indian Press Act, 1910, 
for printing an Article entitled "the Arjan's 
challenge accepted” in the newspaper 
Potgham-?-Sulah, dated 31st of July 1918, 
printed at the Rofa-c-Am Press and forfeiting 
also all copies of the said issue of the 
Paigham-i-Sulah. 


Mr. Beechy aud Dr. Muhammad Iqbal, for 
the Petitioner. 

The Government Advocate, for the Respond- 
ent. 


ORDER.—This is an application under 
section 17 of the Indian Press Act, I of 1910, 
on behalf of the keeper of the Rafa-7-4m 
Printing Press, against whom the Local 
Government issued under section 4 (1) of 
the Act an order of forfeiture of Rs. 500 
security. 

We cannot permit discussion of the terms 
of the article published in the Paigham-i- 
Sulah ' newspaper on the 3lst July 1913, 
in respect of which action has been taken as 
we hold that the application must be refused 
on the ground that it has not been presented 
within the period of two months from the 
date of the order, prescribed by section 17 of 
the Act. 

The order was issued on the 6th September 
1913 and notice of it was served on the appli- 
cant on the 16th in the manner required by 
section 25 of the Act. The application bears 
date the 14th November, the last possible date 
on which it should have been presented being 
the 6th November. 
| As this is, so far asis known, the first 
occasion on which the question of limitation 
involved has arisen, we have allowed latitude 
to Counsel to urge by any argument he could 
that the application should be treated as if 
presented within time, but we cannot accept 
his contention that the words used in section 
17, " within two months from the date of such 
ordeg" can by any possible principle of cons- 
truction be read as meaning within two 
months from the date on which notice of the 
order was served.  . 

We are not concerned with any question as 
to the reasonableness of the provision in 


section 17, or of the policy or possible inten- 
In bhia connection - 


tion of the Legislature. 
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there are some apposite remarks at pages 9 
and 6 of Maxwell’s "Interpretation of Statutes," 
1912 Edition from which we may usefally 
quote as follows: 


“When the language is not only plain ` 
but admits of but one meaning, the task of 
interpretation ean hardly be said to arise..,,,. 
The Legislature must be intended to mean 
what it has plainly expressed, and conse- 
quently there is no room for construction. 
It matters not, insuch a case, what the con- 
sequences may be. Where, by the use of 
clear and unequivocal language capable of 
only one meaning, anything is enacted by the 
Legislature, it must be enforced, even though 
it be absurd or mischievonus..,....... However 
unjust, arbitrary or inconvenient the mean- 
ing conveyed may be, it must receive its 
full effect. When once the intention is plain, 
it ig not the province of a Court to scan its 
wisdom or its policy. Its daty is not to 
make the law reasonable, but to expound it 
as it stands, according to the real sense of 


. the words." 


A 


These extracts are given because they ex- 
actly apply to the present case, in whatever 
extreme form the argument can be put, and 
not because we suggest that there is anything 
absurd or mischievous in section 17 as it 
stands. The Legislature may very well 
have intentiongily taken the date of the 
order as the starting point for limitation, 


following the familiar practice of legal notices 


to take effect within a stated period from 
the date of the notices and not from the 
date of their receipt by addressees, It is idle 
to dwell “on the suggested risk that the 
Local Government would, on our interpreta- 
tion, have power to deprive the keeper of a 
press of his remedy by the simple expedient 
of withholding notiee of forfeiture till two 
months had already expired from the date 
of the order. Difficulty might, no doubt, con- 
ceivably arise if the Local Government should 
at any time act in so arbitrary a manner, 
but we need not trouble ourselves with fanci- 
ful speeulation of the kind, being satisfied 
that no Government would act in the manner 
suggested, and that if there should be ina 
advertent delay in the communication of an 
order, all necessary steps would be taken to 
see that the person affected was not unduly 
prejudiced. No question of prejudice arises 
here. The applicant had ample time to 
apply between the 16th September and Gth 
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November and if he or his legal advisers 
chose to wait till what they supposed to be 
the latest date without verifying the law on 
the subject, they must take the consequences. 

The remedy given by lawis by way of 
application and no$ of appeal, and in the 
absence of some specific provision in the 
Indian Press Act giving the benefit of section 
5, Limitation Act, to such an application, 15 
is pot in our power to extend the prescribed 
period even if we could hold that sufficient 
cause for delay had been established. The 
point need not be farther discussed as there 
has here certainly been no such sufficient 
cause. l 

We accordingly reject this application to 
set aside the order of the 6th September 1913. 
Application rejected, - 


a 


CALCUTTA HIGH COURT. 
ChRiuINAL Revision No. 337 or 1913. 
July 2, 19813. 

Present: —Mr. Justice Imam and 
Mr. Justice Chapman. 

MUSAI SINGH —Acouasgp—PETITIONER 
versus 


EMPEROR— OPPOSITH PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 283, 
234, 535, 537— Separate complainits—Distinct offences — 
One trial — Omisston to frame separate charges— Accused 
understood what he was being treed for —Irregularity. 

Three tenants, stating to have been cheated by the 
landlord’s rent collector while he was engaged in the 
collection of rent, laid three separate complaints 
against him before a Magistrate, who purporting to 
act under section 234 of the Criminal Procedure Code 
tried the accused for the three offences at one trial 
and framed only one charge setting out only one 
offence of cheating in respect of all the three com. 
plaints: 

Held, that as the accused clearly understood what 
he was being tried for, he was notin any way pre- 
judiced and tnat there was no cause for interference 
by the High Court. 


Mr. M. Zaker Aly and Babu Biswa Nath 
Bose, for the Petitioner. 
Dr. Dwarka Nath Mitter, for the Crown. 


JUDGMENT.—At the time of the alleged 
offences the petitioner was a Sazawal of the 
Bettiah Raj aud was entrusted with the work 
of collecting rents from the tenants of the 
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have been 
engaged in 
laid “three 


Raj. Three tenants are said to 
the colleotion .of rents. They 
separate complaints against him before the 
Magistrate who purporting to act under 
sections 234, Criminal Procedure Code, tried the 
petitioner for the three offences at. one trial 
and framed only one charge setting out only 
one offence of cheating in respect of all the 
three complaints. 

If the Magistrate had treated the three 
complaints as complaints of distinct offences 
and had drawn up three separate charges, the 
procedure would have been without defeat. 
There was no obstacle to the disposal of all 
three cases at one trial. There was no 
misjoinder and no contravention of any law 
limiting the joinder of offences in one indict- 


ment [Subramanta Aiyar v. Emperor (1).] 


The defect was one of “duplicity” not of 
misjoinder (Archbold’s Pleading, Edition 
1910, page 76). It was not the mode of trial 
that was wrong, it was merely the form of 
the charge. The law on the snbject in ‘the 
words of the Code of Criminal Procedure is as 
follows: “For every distinct offence..,there 
shall be a separate charge, bat no finding or 
sentence... shall be deemed invalid merely 
on the ground that no charge was framed 
or shall be reversed or altered on account óf 
auy error, Omission or irregularity in the 
charge unless a failure of justice has been 
occasioned.”* It seems clear,therefore, that 
it is not open to us to hold that.the trial was 
bad merely upon the ground of the omission 
to draw up separate charges for each . 
offence. 

Weare of opinion that the petitioner 


clearly understood what he was being ‘ tried 


for aud was nob in any way prejudiced. 
Moreover, he made no objection at the time of 
the trial (see explanation to section 537). 

The result is that we see no reason to 
interfere with the conviction. The sentence 
was, however, too severe. lt is reduced to 
nine months’ rigorous imprisonment, The 
sentence of the fine and imprisonment in 
default will stand. 


Sentence reduced. 
(1) 26 M. 61; 11 M. L. J. 233; 3 Bom. D. R. 540; 
5 C. W. N. 866; 28 I. A. 257 (P. C.); 2 Weir 271. 


* Sections 233, 535, Criminal Procedure Code—Ed. 
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Abduction. Sé Pena Cops, s, 326. 


See JURY. 


No satisfactory explanation —Rele- 
vant circumstance 187 


Accounts. 


——, re-opening of ~Balance struck-—Bhul 
chuk (errors and omissions eucepted). 

The defendant, member of a partnership, at the 
time of the winding-up of the business, had before 
hima very clear and simple account, signed the 
balance, after having fully understood the contents, 
promised to pay in four instalments within a year, 


See PARTNERSHIP. 





promised interest, and agreed that the debts and out- : 


standings of the business were to be paid and realized 
respectively by himself and another defendant. A 
sort of deed of release was also executed by each 
party in favour of the other onthe same day. The 
defendant never made any attempt thereafter to 
have those accounts overliauled or corrected: 

Heid, that, notwithstanding the fact that in striking 
and admitting the balance the phrase bhul chuk (errors 
and omissions excepted) had been used, the defendant 
could not be allowed to go behind the settlement of 
accounts made. DAYA Ram v. UHUNDAR Baan, 87 P. 
L. R. 1914; 89 P. W. R. 1914 647 


Account-Books. See Evivencs. 


—  Eniries made in usual 





courso 





of business 


Accretion to mortgaged property 609 

Accumulations. See Hiwpu Law. 

Acknowledgment. See LIMITATION Act, 
1877, s. 19. l 


of liability. See LriwiTA- 











TION Act, S. 19. 


Stamp-—- Acceptance by Court 
aa evidence without stamp— Whether ought to be 
rejected at subsequent stage —Stamp Act (II of 1899), 
s. 86— Commissioner, emamination of—Civil Proce- 
dure Cede (Act V of 1908), O. XXVI, r. 10 (2). 

A statement that & certain sum of money is due 
is an acknowledgment when signed, and as such it 
requires to be stamped under the provisions of the 
Indian Stamp Act. But if it is acoopted in evidence 
by the Court of first instance, it should not in view 
of the provisions of section 36 of the Stamp Act 
be rejected by the Court at a subsequent stage of 
the proceedings. 

Objection was taken to the report of a Commis. 


ee ——— 








- sioner on the ground that it did not give reasons for 


the conclusions. The party objecting prayed that the 
Commissioner may be examined: 


$08 


id n HUTTE II 





Acknowledgment—concld. 


Held, that the permission asked for, for the ex- 
amination of the Commissioner, could not be arbi- 
trarily withheld, and that. itis precisely in a case 
of this description that the examination of the Com- 
missioner may prove useful. SiTARAM v. RAM PROSAD 
Ram, 19 C. L. J. 87; 18 C. W. N. 6907 . 


Acquiescence—Facts constituting acquies- 
cence—Alienation 607 


Acquittal. See Criminat Procepure CODE, 
a. 247. 








of accused—Restoration of property to 
accused 760 


——- ——Appeal—Interference by High Court, 
when justified 736 


—~ —— by Deputy Magistrate in Bihar—Appeal 
filed by Legal Remembrancer of Bengal—Whether 
appeal competent 190 


Acts—GENERAL. 


Act 1855—XIII. See FATAL ACCIDENTS Act. 


—— J859—XIII. See Worxmuen’s BREAGH Or CoN- 


TRACT ACT. 

186C —XLY. See PENAL OODE. 
1865—X. See SUCCESSION ACT. 
1870—VII. See Court FEES Act. i 
1871 -XXXI. See WEIGHTS AND MEASURES OF 

Capacity Act, 
1872— 1. See EvibENOE ACT. 
1872—IX. See Contract Act. 
1873—VIIl. See OANALS Act. 
1873—X. See Oatus Act. 
1874 — II. See ADMINISTRATOR-GENERALS’ Act. 
1877—I. See SPECIFIO RELIEF AOT. 
1877 — 111. See REGISTRATION Act. 
1877—XV. See LIMITATION Act. 
1878—XI. See ARMS ACT. 
1881—V. See PROBATE AND ADMINISTRATION 

Act, 
1881—XXVI. See NEGOTIABLE INSTRUMENTS Act. 
1882 —IV. See TRANSFER OF PROPERTY AOT. 
1882—VI. See Companies Act. f 
1882—XIV. See Crviu Procepure Cops. 
1882—XV. See PRESIDENCY Smaun Cause 
Courts Act. 

1885—III. See LOCAL SELF-GOVERNMENT Aor. 
1886 -II. See INcouE-TAX Act. 
1887— VII. See Sorts VALUATION Act. 


1887—1X. See Provincia, Sant Cause 
Courts Act. 


See LOCAL SgnLgS-GoYrERNMENI ACT. 


|—— 1876—II. 
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Acts-—GENERAL—coneld. 


Act 1889—VII. See SUCCESSION CERTIFICATE Act. . 


1890-—VIII. See GUARDIANS AND Warps Act. 

1890—IX. See RAILWAYS Act. 

1894—1. See LAND Acquisition Act. 

1894—IX. See Prisons Act. 

1895—XV. See Crown Grants ACT. 

1896—XII. See ExcisE Act. 

1897—X. See GENERAL ÜLAUSES Act. ` 

1898—V. See OR1MINAL PROCEDURE Cops. 

1899—II. See Stamp Act. 

1900—IIT See Prisons Act. 

1907—l1I. See PROVINCIAL INSOLVENCY ACT. 

1908—Y. See Civin PROCEDURE Cops. 

1908-—IX. See LIMITATION Act. 

1908—XVI. See REGISTRATION Act. 

198090—IIIL. See Presipancy Towns IxsOLVENCY 
ý . Act, 

1909—IV. See WnuiPPING Aor. 

1910—I. See Press Act. 

1910—II. See PAPER Currency Act. 


Acts—LOCAL. 


Act 1865—-XXXVII. See SoNTBAL Parganas Act. 

—— 1865—VIl. .See Mapras IRRIGATION Oxss Act. 

——- 1865— VIII. See Mapras Rent Recovery Act. 

——— 1868—XXVI. See Oupn Susz-SERTTDEMENT Act. 

—— :1869—I See Oups Estates Act, 

—— ]1869—VIILB.O. See LANDLORD AND TENANT 
PROCEDURE ÁCT. 


KANAN AN ARAN ANANA 


waman 1878—V. See MADRAS MUNICIPAL Act 
x 1879—I. See OHOTA Nagpur LANDLORD AND 
i TENANT PROCEDURE ÁCT. 
—— 1879--IX. See Court or WARDS ACT. 
— — 1879--XVII. See DEKKHAN AGRICULTURISTS’ 
RELIEF Act. 
-a 1880-—IX. Sée BuNaaAL Cess Act. 
—— 1882-—V. See MADRAS FOREST Act. 
—— 1884—I. See MADRAS MUNICIPAL Act. 
—— 1885—VIII. See BENGAL Tenancy Act. 
——- 1886—XXII See Oupa Rent Act. 
—— 1887—XIi. See Bengan N.-W. P. AND Assam 
Crvin Courts ÁCT.. 
— — 1887--XVI. See PUNJAB Tenanoy Act. 
—— 1895-1 B.C. See Pusnic DEMANDS Recovery 
ACT. 
——^ 1899—ITI., See Cancutra MUNICIPAL Aor. 
—— 1900-—I. See PUNJAB J-imrtatioN (ANCESTRAL 


LAND ALIENATION) ACT. . 


——— 1900—VI. See Lower Burma Courts ACT. 

—— 1901—IT. See Aara Tenancy Act. - 

——— 1901~TTI. See U., P. LAND REVENUE ACT, 

= 19001—--V1. See Assam LABOUR AND EMIGRATION 

ACT. 

ewe 1906—1I. See PUNJAB PnRE-EMPTION Act. 

-———- 1908-——1. See MADRAS EsraTES LAND Act. 

—— 1908— V. See BENGAL Excise Act. 

— ]1911—III. See PUNJAB MUNICIPAL Act. 

-—— 1912-——V. See PUNJAB CoroNizATION or Gov- 
ERNMENT LANDS Act, 


Regulations. 
Regulation 


pd 


1798—1I. See REGULATION. 
1798—VIII. See REGULATION, 
eo ])801—1. See REGULATION. 
1802—XXV. See REGULATION. 


Lm pe pa 


See Burma LAND AND REVENUE ÁCT.- 
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Regu lations—concld. 


Regulation 1806—XVII. See REGULATION. 
1819—VIII. See ParNi REGULA- 
TION. 
- — —. 1822—VIl. See REGULATION. 
1825—XI. See REGULATION. 
—————— na ———— 1872-—III. See REGULATION. 
——.- 1898-——V. See SoNrHAL PARGANAS 
REGULATION. 














Statutes. 


24 & 25 Vic., C. 104. See Hicem Courts Act. 


Act of Court. 
1908, O. XXI, n. 89. 


Actionable claim, transfer of 940 


Administrator~General’s Act (Il of 
1874), ss. 28, 34, 35—Presidency Towns 
Insolvency Act (III of 1909), ss. 108, 109, 110,.111 
— Oivil Procedure Code (Act V of 1908), O. XX, 
y. 18—-Administrator-General appointed to adminis- 
ter estate of insolvent—Insolvency law inapplicable— 
Provisions of Admanistrator-General's Act apply— , 
Agreement to pay money out of cheques coming into 
possession at a future date—Creates valid equitable 
assignment— Words essential to create charge. 


Order XX, rule 13, of the Code of Civil Procedure, 
which provides for the administration by a Court of 
the property of a deceased person, does not apply 
where the Administrator-General has obtained Letters 
of Administration in respect of the estate of a deceased 
insolvent. - 

There is no machinery in the law of insolvency 
under whioh an insolvent estate, in respect of which 
Letters of Administration have been granted to the 
Administrator-General, can be administered under 
that law. 

Where the estate of an insolvent vests in the Ad. 
ministrator-General under the Succession Act, he can 
claim no higher than the deceased himself and’ the 
Administrator-Gereral has not the -rights of either 
the trustee or Official Assignee in insolvency. 

Where an agreement used the following terms: 

“I pay you soon after I receive cheques from M. 
E. Co. for works done and in case I fail to romit 
your money after I receive from M. R. Co... I am 
liable." . ' 
` Held, that these words clearly indicated an inten- 
tion to pay “out of a specified fund" and not when 
"funds shall come” and were oporative to create a 
valid equitable assignment of the fands when avail- 
able and nota mere assignment of an uncertain future 
chose in action. . 

The words “you should have alien or charge over 
cheques or moneys received, for works done with your 
capital" are sufficiently specific and definite to create a 
charge on such funds when they come into existence. 
NAVAJEE v. ADMINISTRATOR-GENERAL OF MADRAS 


See Cryin PROCEDURE Cops 














e 566 

—— ss. 34, 35 566 

——— — r Ta SS, 36, 4o 262 
Admlssion- Claim te chak— Partition proceed- 
ings 575 








by one defendant, whether binding 
on other defendants—Pleading 916 
Of right, involves admission of 
legal consequences of that right 





= 
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Adoption—Consent by neat reversioners binds 
more remote reversioners, 


In @ caso of adoption,” the consent given. by the 
next reversioner of the adoptive father, takes it out 
of the power of the more remote reversioners to 
object. SoHas Rau v. RAM Lat, 78 P. L. R. 1914; 69 
P.. W. R. 1914 r 


Adverse possession. See LIMITATION. 








——— - by co-sharer—Overt act— 
Retention of names by Revenue Authorities after, dees 
not prevent limitation. 


Possession of one co-sharer is ordinarily possession 
of all the co-sharers; but the co-sharer in possession 
can convert his possession into adverse possession by 
an overt act showing unequivocally to the co-sharers 
that in future he intends to holding for himself alone, 
and this adverse possession so begun cannot be stopped 
by the other co-sharers merely by affirmations 
that they are co-sharers or by mere applications for 
partition. It is the business of those co-sharers 
within limitation actually and effectively to assert 
their rights and to break up the usurper's exclusive 
possession. The mere retention by the Revenue Au- 
thorities of the names of those oco-sharers as such, 
after the aforesaid overt act has been done, does not 
prevent limitation from running against them, nor 
does even a decree in their favour, not’ accompanied 
by actual effective assertion of rights and taking of 
possession of those rights, help them. AKBAR v, TARU, 
105 P, L. R. 1914; 61 P. W. R. 1914 


— — —— Ex-proprietary tenancy, ac- 
26 








quisition of 





—— Joint owners — Takia — 

Takia-i-Kashmirian Khisht Faroshan—Suit for 
declaration that Takia is joint property of parties by 
persons mot in actual possession— Account of income 
—Presumption of possession— Extinction of righi— 
Cause of action—Hvidence Act (I of 1872), ss. 145, 
155. 


Takía-i- Khisht Faroshan outside the Shahalmi Gate, 
Lahore, is the joint property of the brotherhood 
. of the Kashmiri brick-sellers of Lahore and such 
members of the brotherhood as are not in its 
actual possession are entitled to obtain a declaration 
that it is their joint property and can call upon 
the other members who are in its actual possession 
to render to them accounts of the income derived 
from the said Takia and the land attached 
thereto. In such a case each individual member 
is not bound to adduce strict proof of his title to 
such property by ihe exercise of definite and overt 





acts of ownership in respect ofit. All tha members _ 


Should be presumed to be in joint possession as co- 
sharers unless and until itis proved by olear and 
unequivocal evidence that their right of use has 
been expressly and continuously denied for 12 


years by the members in actual possession of such 


propesty. The cause of. action in such a case arises 


i ras the plaintiffs’ rights are invaded by some overt 
BOL, » 


Under section 165 of the Evidence Act I of 1872, a 
witness cannot be contradicted by his previous state- 
ment if his attention has not been drawn to it as re- 
quired by section 145 of the said Act. AMIR BEGAM 
v. Becan, 9 P. W. R. 1914;.127 P. L, R, 19:4. 861 
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1011 


Adverse possession —oconold. 


— —MÁÀ—— 





—— —— ——Landlord and tenant—Pay- 
menit of.rent to third person—Denial of landlord’s 
title to his knowledge 











125 
AMorígagor and mortgagee— 
Adverse possession against mortgagor — Mortgage with. 
out. possession. 


= ——— of lessee 


-a 











Possession adverse to the mortgagor is not adverse 
to, and does not affect the rights of, a simple mort. 
gagee not entitled to possession when the adverse pos- 
session commenced, when such mortgage was prior to 
the commencement of such possession. 

The rule is equally applicable in the case of a mort- 
gagee by conditional sale not entitled to possession. 
Nazar ALI v. HIRAMAN, 9 N. L. R. 101 94 


Mortgagee and mortgagor— 
Dispossesston of mortgagee by third person— Morti. 
gagor's title to redeem denied on date of interference 
—Suit for declaration — Limitation, when begins to 
run —Possession of third person when adverse against 
mortgagor. 7 


The possession of a stranger, who dispossesses t 
mortgagee in possession, would be adverse to the 
mortgagor if the latter also were dispossessed. Mere 
dispossession of the mortgagee will not amount to 
such adverse possession, there must be, atleast, notice 
io the mortgagor that possession is held against him 
also. è 

As long as the mortgagee is in possession, he and 
all claiming under him represent the mortgagor's 
possession. If the mortgagee in possession is dispos- 
sessed, on grounds affecting only his right, as, for 
instance, his right as heir to represent the original 
mortgages or his right io possession, in spite of a 
third party’s lien on the property, then the dispos- 

session of the mortgagee obviously does not imperil 
or call in question any right of the mortgagor; the . 
mortgagor is not concerned or entitled to insist on 
his being immediately restored to possession; and the 
possession taken is not adverse to him and cannot 
cause time to run against him. 

Where the mortgagor is entitled to immediate pos. 
session or the possession of the trespasser is coupled 
with a denial of the title of the mortgagor, then 
adverse possession against the mortgagee would also 
be adverse against the mortgagor. ` 

Where the owner of the property in possession is 
dispossessed, the trespasser’s possession is adverse 
to him from its inception, as, to his knowledge, the 
property is held against his will. 

But if his mortgagee, who has been placed in pos« 
session by him, is followed by another person, there 
isno presumption of law that such possession was 
taken without any right. Perta AIYA AMBALAN v. 
SHUNMUGASUNDARAM, 16 M, L. T. 112; 26 M. L. J. 140; 
1 L. W. 119 615 


Permissive 

















——— M——— 


Burden of proof 





possession — 








- = ——— Trespassers, when can tack - 
on their periods of enjoyments 


.Agent. See PRINCIPAL AND AGENT. 


— —— Retention of money by agent entitled to intereat 
ab contract rale. 
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Agent—concld. 


Where an agent retains in his hands a sum of 
money as interest on the principal amount, subse- 
quently found not to be due from the principal to 
the agent, the principal is entitled to be credited with 
the amount of interest on the principal amount thng 
retained by the agent in his own hands and the 
principal is also entitled to be credited with interest 
on the principal amount thus retained at the contract 
rate. ABDUL RAHINAN v. D: RANGIAH Gounpen, 1 L. 
W. 181 597 


Agra Tenancy Act (Il of I901), s. 4 
(3) —Rent, definition of — Lease for five years granted 
by zemindar fo cut and graze grass on annual rent — 
Jutt to recover arrear of rent —Provincial Small Cause 
Courts dct (IX of 1887), Sch. II, Art, 8~Jurisdiction 
-Small cause suit. 


Where a defendant executed a kabuliyat for five 
years in favour of the plaintiff, a zemindar, agreeing 
to pay an annual rent of Rs. 21 for cutting and 
grazing grass growing on a certain land, the rent 
falls within the definition of the term contained in 
section 4 (3) of the Agra Tenancy Act, 1901, 


A. suit to recover an arrear of such rent is not 
cognizable by a Small Cause Court. Manowar Lat 
v. Musammat GAURI RAuTAIN, 12 A. L.J. 36. 


— —— — S. IQ — Es.proprietary 
tenant —Rate of rent — Contract to pay higher rate of 
rent than allowea by Act, whether enforceable. 





kah akan 


When a proprietor becomes an ex-proprietary tenant 
he cannot contract to pay a higher rate of rent than 
that allowed by section 10 of the Tenancy Act. 
PIRAG v. SITAL PERSHAD, 12 A. L, J. 136; 36 A. E^ 


668 
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S. 167 —Jurisdiction or Civil 
or Revenue Court—Suit by assignee of rent to recover 
rent-- Provincial Small Cause Courts Act (IX oj 
1887), Sch. Il, Art. 8—Small Cause suit —Second 
appeal. 


A suit by an assignes of arrears of rent to recover 
the amount is cognizable by a Revenue Court, Such 
a suit is not in the nature of a Small Cause. A second 
appeal would, therefore, lie in the case. Kanal 
RAM v. Suzu Deo, 12 A. L. J. 98 337 


S. 177--Proprietor or 
tenant — Each party claiming to be proprietor— Ques- 
tion of proprietary title— Appeal. 


Á ———— 8. 79 


— —— — — — s. 95 











Pd 














A plaintiff sued for ejectment in the Revenue 
Conrt alleging that he was the occupancy tenant of 
the plot in question and that the defendant was his 
sub-tenant. The defendant pleaded that he was nof 
the sub-tenant of the plaintiff but that he was hold. 
ing the plot ag his khudkasht: 


Held, that a question of proprietary title was raised 
and an appeal lay to the” District Judge. BINDESH- 
WARI v, GOKUL, 12 A. L. J. 261; 36 A. 183 964 


Agrahramdars-—Suit to eject tenants—Jurig. 
diction of Civil or Revenue Court 339 


" Suit to eject tenants —Jurisdiction of 
Civil or Revenue Oourt— Madras Estates Land Act 








INDIAN OASES. 


‘gtrued so as to 
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Agrahramdars- conta. 


(I oj 1908), ss. 8 (2), 6 (1), 8—Presumplion — Land 
revenue alone granted—Terms of grani—Evidence— 
Tenants, whether affected--Meaning of “acquired” in 
exception to section 8. 

A suit brought by an agrahramdar to eject tenants 
from the lands granted to him as a sarva inam 
must be brought in a Revenue Court alone, as 
such an inamdar merely holds an "estate" within 
the meaning of section 3 (2) of the Estates Land 
Act. 

Sadasiva Atyar, J.—No distinction should be made, 
between an inamdar anda zemindar as tothe pre- 
sumption to be raised in respect of the kudivaram 
right in the land of which the inamdar or the zemin- 
dar is the proprietor. 

The presumption ought to be that the zemindar 
or the inamdar is not the owner of the Kudivaram. 

The same presumption should be raised in order 
to determine the jurisdiction of Civil Courts. 

An tnamdar cannot be said to “acquire” the kudiva- 
ram interest in the laud within the meaning of 
the exception to section 8 of the Estates Land 
Act, if the tenant either abandons or surrenders 
the land. 

Spencer, J.—The mere use of the words "enjoy the 
produce of the land" iu an inam grant does not 
connote anything more than an alienation of the 
revenue. 

Where there is nothing to show what was granted 
at the commencement of a tenancy, it must be 
presumed to be co-extensive with the duration of the 
tenure of the landlord. 

The presumption is the same whether the grant- 

was made by Government or by certain Reddi 
rulers. 
. The correct rule to be applied by the Courts in 
India, in construing grants by former Governments, is 
the rule of English Law as to construction of grants 
to subjects by the Crown. 

The presumption of occupancy rights inthe tenants 
in zemindaris was established by a long course of 
decisions before the introduction of the Madras 
Estates Land Act. 

As regards inams and agrahrams, if the agrahramdar 
or inamdar does not own: the  kudivaram right, 
they will fall under section 8, clause(2), of the Estates 
Land Act. 

The Estates Land Aot has, in this respect, essen- 
tially altered the position as to imams. 

Theré is no presumption thatan inam grant in- 
cludes both melvaram and kudivaram rights; the 
inamdar is bound to prove his title to eject. 

In the absence of conolusive evidence one, way 
or the other,and when neither side is in a posi- 
tion to show where the jurisdiction lies, the natural 
presumption, which Courts have recognised about 
grants from the Crown being grants of revenue, 
comes into play and will have the effect of shifting 
the onus to the party to whom it is disadvantageous. 

This principle applies even to minor. imams in an 
agrahram. : 

Where minor inamdars sne to eject tenants they 


"must show that they let in the tenants at the begin- 


ning of their occupation. 

The word “acquired”, used in the exception to 
section 8 of the Estates Land Act, must be con- 
include cases of surrender or 
relinquishment, but that must be read in conjunc- 
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tion with section 6, clause (1), and section 3, clause 
(7), so as to apply to cases where the land so 
“acquired” was in the posséssion of the inamdar 
for ten years,a period necessary to extinguish the 
right of a cultivator to claim that the land may he 
given to him for cultivation. ADUSUMULLI 
SURYANARAYANA v. ÁCCHUTTA PoTANNA, 26 M. D.J. 
99; 15 M. L. T. 268 339 


Agreement—Contract for service for more than 
three years, See WORKMEN’s BREACH OF CONTRACT 
Act. 


—— ——- between lessor and lessee —Compen- 
gation to go to lessor ifland acquired by Munici- 
pality or Board of Local Government—Acquisition 
by Government of Bengal—Compensation pazabie 


* 


to lessee 2 - 


to pay enhanced rent, at more 
than two annas in rupee, whether legal—Bengal 
Tenancy Act, s, 29 8 











ea to sell, whether gives any title to pro- 

perty—Suit, right of—Hindu Law—Hindu widow— 
Bond executed for legal necessity—Inheritance not 
jpg — Property sold to pay off bond—Title of pur- 
chaser. 


~ One K, the nearest agnate of a deceased Hindu, 


wished to sue for recovery of the property which: 


had been alienated by the deceased mother and widow 
but as he had no funds, he entered into an agreement 
with one D agreeing to convey to D one-half of the 
property recovered in consideration of D financing 
and helping K in recovering the property from the 
alienees by suit. D joined K as co-plaintiff averring 
that he was entitled, under the agreement, to a moiety 
of the property in suit and also toall the benefits aris. 
ing from the decree which may be passed in the suit: 


Held, that as the agreement in favour of D did not 
pass any title but merely bound K to convey to D 
half of all the property that he might recover, D had 
no right against the defendants, anti] the suit suc; 
ceeded and the property was recovered. KHOJENDRA 
Narain SINGH v. SANTO Lan 669 








to file— Land to be partitioned —Matter not cogniz- 
able by Civil Oourts—Agreement not to be accept- 
ed in part 3 


to sell whole house—Promisor only 
part-owner—Specifio performance decreed ,to the 
extent of his share—Agreement to sell property for 

' price without mentioning amount to be paid— 
Court ordering specific performance to fix amount 





Daa 





Agriculturist and money-lender 


— Balances struck from time to time—Compound . 


intgrest 


- Alienation of ancestral land by sonless proprietor 
_ Butt by veversioners—Acquiescence — Facts consti- 
tuting acquiescence. 


G made a gift of his ancestral property to W, his 
stepson and alleged to be his adopted son. The 


reversioners of G thirty years after the gift sued for 


possession of the property: 


GENERAL INDEX. . 


— to refer to arbitration—A pplication, 
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Alienation —concld. 


' Held, that the plaintiffs’ family as a whole had re. 
cognized Ws position as the adopted son of G and 
that the plaintiffs acquiesced in the gift, as 

(a) though the plaintiffs were not bound to bring a 
declaratory suit, the fact that they took 
no steps for a number of years to avoid the 
sale was a point against them; 

(b) the members of each branch of the family had 
cnitivated land as tenants of the defendant; 

(c! in partition of shamilat land, the defendant 
obtained a portion as co-sharer without pro- 
teston the part of the plaintiffs; 

(d) four of the plaintiffs had actually exchanged 
land with the defendant. KHAZANA v. 
WaRYAMA 607 


See 


————= by childless proprietor See Custom, 





; by a co-parcener of the share—In. 
crease of such share by the subsequent death of 
other members— À lienee’s right 5 


m———ÀÀ P! me 





to co-sharer. See Custom, 


Custom —Necessiby nob proved as re- 
gards a trivial portion of consideration money— 
Sale not to be set aside 5 


———- by father. See HiNpu Law. 





————— — 











—— of gifted property by widow ied 
of donor’s descendants to contest 792 


by widow, See HINDU Law. 
Alluvion and Diluvion 317 


Amendment Decree —Mistake in plaint copied 
into decree 774 











——— Order by High Court with consent 

of parties to be made by first Court — Amendment 
by lower Appellate Court, if legal—Amendment 
made after 15 days of order whether bad 778 


—— — — Plaint—Ful! Bench of Presidency 
Court of Small Causes -Jurisdiction to direct 
amendment of plaint— Amendment altering nature 
of suit 241 


Anandravan attesting mortgage, effect of 


Anomalous mortgages. See Transrex 
OF PROPERTY Act, s. 58. 


Appeal—aAcquittal—Interference by High Court, 
when justified 736 





~——Appeal from . acquittal — Presentation of 
appeal— Direction by Local Government- Public Pro- 
secutor to present appeal—Direction to be given to 
Public Prosecutor —Appeal filed by other person, not 
competent — Criminal Procedure Code (Act V of 1898), 
s. 417—Acquittal by Deputy Magistrate in Behar— 
Appeal against acquittal filed by Legal Remembrancer 
of Bengal — Whether appeal campetent. 


Under section 417 of the Code of Criminal Proce- 
dure, the direction by the Local Government to 
present an appeal to the High Court from an order 
of acquittal must be given to a Public Prosecutor. 
It may be given in a letter, whereby the Public 
Prosecutor is appointed as such; but it does not follow 
that the mere fact that a person has been directed 
to present such an appeal to the High Conrt involves 
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his appointment as Public Prosecutor for the pur- 
poses of the case. 


' Where the liberty of the subjeot is involved and an 
appeal is sought to be preferred against av order of 
acquittal, the Statute must be strictly construed and 
full compliance with its provisions required. 


The Secretary to the Government of Behar and 
Orissa requested the Legal Remembrancer of Benga! 
to file an appeal against an order of acquittal passed 
by a Deputy M agistratein Behar. Accordingly, the 
appeal was presented by the Deputy Legal Remem- 
brancer to the High Court: 


Held, that the appeal was incompetent. EMPEROR 
v. GAYA Prasad, 18 C. L. J. 619; 18 C. W. N. 279; 15 


On. L.J 522 190 
Application for Probate—Order refusing per- 
mission to oppose application for Probate — Locus 
standi. 


No appeal lies against an order refusing to allow a 
party to oppose an application for Probate on the 
ground that he has no locus  slandí. PROSAD 
NARAYAN v. DULHIN GENDA Komm, 18 C. L. J. 612 

‘ 276 
aman — against conviction—Acquittal —Re-trial— 

High Court’s power to alter the finding and en- 

hance sentence Revision—Applicability of section 

439 (4)—Construction of Statute 


ne —— Award—Rent 





793 
497 


Course of appeal in re winding up of Com- 
pany—Only one appeal allowed—-No further appeal 
— Three weeks from order of District Judge— Plea 
not raised in first Court and not taken up in grounds 


-—— — —— Jompromise in appeal 





—ÀÀ— 


< of appeal—Appellate Court not to make up new. 


case or'permit plea to be raised 





— — Decree for -possession on condition of pay. 
ment of money within certain time — Payment made 
beyond time—Judgment-debtor's objection _ dis- 
allowed i 26 


aman ———- by defendant against whom suit dismissed, 
~ whether lies 





| and claiming amount due on deed of farther charge 
— Court-fee payable 6 
— — — Execution of decree—Sale proclamation— 


Valuation of mórtgaged properties to be sold— 
Acceptunce of decree-holder’a valuation - Grder, 


whether appealable 
Filing of award—Jurisdiction of Appellate 





pinnis ad 


Court s 

— Order of Appellate Court returning plaint 
for presentation to proper Court, whether appeal 
lies from I 
Plea not raised in first Court and not taken 
up in ground of appeal—Appellate Court not to 
make up,new case or permit plea to be raised 250 


^ 








ÁÁ— 





- Practice—Evidence, conflicting—Opinion of 
first Court—Court of Appeal, duty of. ' 


INDIAN 


—— Denying plaintiff's right of redemption 


548 


OASES. [1914 


Appeal—concid. 


In all cases in which the evidence is conflicting, it 
is the duty of a Court of Appeal to have greateregard 
to the opinion formed by the Judge, in whose presence 
the witnesses gave their evidence, as to the degree of 
credit to be given toit. BINDUBASINI DEBI v. AMAR 
CHANDRA BHOWMIK 





ony Privy Counoil—Order rejecting applica. 
tion for review : 259 
s Privy Council — Criminal matters — 
Special leave to appeal 


—— 








949 
964 


Question of law raised for first time in appeal, 
when may be allowed to be taken. i" 


— —Proprietary title—Jurisdiction 
—— — Question of proprietary title - 





When & question of law is raised for ihe first. 
time ina Court of last resort upon the construction 
of a document or upon the facts eitner admitted 
or proved beyond controversy, itis not only competent 
but expedient in the interests of justice. to 
entertain the plea. The expediency of adopting 
that course may be doubled when-the plea cannot 
be disposed of without deciding nice questions of 
fact in considering which the Court of ultimate 
review is placed in a much less advantageous 
position than the Courts below. But the course 
ought not in any. case to be followed unless the 
Court is satisfied that the evidence establishes 
beyond doubt that the facts, iffully investigated, 
would: have supported the new plea.. BASI MOHAN 
MALAKAR v. GOVINDA ÜHANDRA KARMAKAR 553 


Receiver—Remuneration —Order increasing ree . 
muneration, whether appealable—0Oiùil Procedure 
Code (Act V of 1908), O. XL, rr. 1, cl. (d), 2, 
O XLIIT, v. 1, cl. (3). 


A Oourt fixed the amount of remuneration to 
be paid toa Receiver. Subsequently, on the repre- 
sentation of the Receiver, the amount of the remu. 
neration was raised: 


Held, that the second order must be taken to have 
been made under Order XL, rule 2, and not under 
clause (d) of rule 1 of the Order, and that, therefore, 
ib was not appealable under Order XLII, rule l, 
clause (s). Tuomas Cunnirr TwEEDIE v. POKKA 
KHATUN : 








—— 


‘Redemption suit, Court-fee payable on 
|. 6 


773 


Suit for injnnetion— Court below exercised 
discretion wrongly 


——, Second — Question of fact 369 


Appellate Court—Power to call for particular 
kind of evidence ' 128 


* 


———— — — Review -— Grounds of appeal 





—À 








€ 


. keeping the peace 
Arbitration —Award—Corstruction—Finality, 


Three brothers, 4, B and U, appointed D to act as 
an arbitrator by whose award they bound themselves 
in respect of partition of joint family property. The 
award was duly made. 16 stated that “all the 








Power to demand sai for 


, 


* 
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Arbitration —coneld, > 


_cash had been divided and that now no co-sharer had 


any rightto demand accounts from another.” Some 
years after, the sons of one of the brothers sued for 


‘ap account from his uncle with regard to certain 


property and monies which they alleged were to 
remain joint until realised: 

Held, (1) that the plaintiffs were bound by the 
award which was final; 

(2) that they could not claim an account as 
the award expressly stated that no co-sharer could, 
subsequently, demand an account. SuHEO NARAIN 
SINGH v..BisHuNATR SiNag, 18 C. W. N. 416; 17 O. C. 
33; 1 C. L. J. 159 315 


— — — —— withont intervention of Court during 
pending litigation—A ward— Filing of award—Ap- 
peal 690 








gocd cause. 
A party to a reference to an arbitration cannot 
revoke ib except for good cause, as it stands on thé 
same footing as all other lawful agreements. M A. 
Varu HoWwTHER, In re, (1914) M. W. N. 52 


» private—4Award— Appeal— Order. filing 
award, whether appealable after passing of decree— 
Civil Procedure Code (Act V of 1908), s. 104, cl. (P), 
Sch. IT, s. 21, el. (2). č 


Àn appeal lies against an order filing an award 
in an arbitration without the intervention of the 
Court even after a decree is made upon the 
award, T 3 

The decree based upon the award is, no doubt, 
final if it is in accordance with the award; but 
the validity of- the decree depends upon the 
validity of the order directing the award to be 
filed, and if the latter is set aside, the decree mast 
be declared inoperative. KHETTER Nara GaNGULY 
v, USHABALA Dasi, 18 C. W. N. 381 39I 








-Arms Act (Xi of 1878), s. 16- Cenfisca-- 


tion —Possesston of gun without obtaining renewed 
license — Confiscation of gun illegal—Fine and deten- 
tion of gun proper punishment. 


An order confiscating a gun because of mere delay 
in renewing the: license'to possess it is illegal, 
The imposition of a fine and detention of the gun 
in the Police Station till the production of the license 
would be a proper order. Kauttuva ROWTHEN, In re, 
16 Cr. L. J. 21 ~ 


Assam Labour and Emigration Act 
(VI of 1901), ss. 2 (n), 161, 164— 
Magistrate," meaning of—Repatriation, order for, 
at cost of owner of garden-— Order made by Sub. 
Deputy Magistrate, if legal--Hmployer not called 
upon to show cause—Undue influence ‘or coercion, 
absence of, 


A Sub-Deputy Magistrate, not appointed by the 
Local Government to perform the functions of a 
Magistrate under the Assam Labour and Emigration 
Act, 1901, acquitted certain persons of offences under 
section 164 of that Act, but at the same time passed 
an order that the proprietor of the garden for which 
the coolies were recruited should deposit the expenses 
of repatriation of the coolies. There was nothing to 
Show that there hadbeen any undue influence or 


t 


GENERAL INDEX. 


Parly cannot. revoke reference except on. 


548 
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Assam Labour and Emigration Act 
—coneld. ~ 


coercion and the employer was nof called upon to 
show cause, as required by section 161, that the order 
was a bad one: 

Held, that the order of repatriation ab the cost of 
the employer was bad. EMPEROR v. Riru CHAMAR, 15 
Cr. L. J. 195 97 








——-S$8$8.161,164 979 


Assauit--Trespasser in Pleader’s room— Turning 
out without violence 158 


Attachment before judgment —Application for 
arrest of judgment-debtor upon decree— Dismissal 





in default — Attachment not dissolved 35I 
Auditor’s duty 432 
Award. See ARBITRATION. 

Application £o file—Value—Appeal 793 


E 





Arbitration, private—Àppeal- Order filing 
award, whether appealable after passing of decree 





dictated and signed by parties — Signing 
parties, whether allowed to pick holes in award 


under Land Acquisition Act not communi- 
cated to applicant, effect of 


signed at different times, whether valid 


Babuana properties—Darbhanga Raj— 
Government revenue and, cesses, by whom payable — 
Decree by Raj against grantee of Babuana property— 
Liability of members of grantee's famil y -- Mitakshara 
joint family —Decree against karta— Liability of 

` sons -- Sons not made parties to suit ~ Right, title and 
interest," meaning of. 


The Government revenue and cesses of the Babuana 
properties under the Darbhanga Raj are payable by 
the grantee and his heirs to the Raj. ~~ 

If the holder of a Babuana property for tho timc 
being fails to pay the stipulated Government revenue 
to the Maharaja of Dharbhanga, and the latter him- 
self is obliged to discharge the claim of the Govern- 
ment, he might sue the former for the amount ao paid 
and, if necessary, recover the amount decreed to him 
by the sale of the babuana property. Such an in- 
voluntary alienation would as effectually defeat 
the claim of &ll the members of the family, who 
were at the time or might thereafter become en- 
titled to maintenance out of the property, as any 
voluntary alienation would. 

As a general rule, under a decree against one 
person (except where he is sued in a representativo 
capacity), the interests of others, who are no parties 
to it, cannot be sold; but the position of a son under 
the Mitakshara is very peculiar. The father can sell 
any portion of the ancestral estate even for a per- 
sonal debt, provided the debt was not contracted for 
illegal or immoral purposes. The father’s creditor, 
therefore, can avail himself of the right which the 
father himself can exercise for his own benefit, and 
can realise the debt due by the father alone from the 
proporty of the entire family even if the sons are 
noi ada parties to She suit against the faiber, 
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Therefore, the interest of the son may pass by a 
sale held in execution of a decree for money against 
the father alone where the debt isnot one for im- 
moral purposes, although a son is not s party to the 
decree or the sale, provided that the purchaser had 
not notice of the illegal or wrongful purpose of the 
debt. The purchaser being a stranger to the suit is 
not bound to make enquiry beyond what appears on 
the face of the proceedings. l 

But if it appears from the form of the suit or of 
the execution proceedings or from the description of 
the property put up for sale that only the interest of 
the father in the property was intended to be sold 
and bargained for and the interest of the sons would 
not pass by such a sale, in such a-case the absence 
of the sons from the suit or execution proceedings 
would be a material element for consideration. 

The words “right, title and interest” of the judg- 
ment-debtor may either mean the share which the 
father might have sold to satisfy his debt or the 
share which he would have obtained on partition; 
and the question as to what was intended to be 
sold and was sold in each case will depend upon 
its own circumstances. HITENDRA SINGH v. RAMESH- 
WAR SINGH, 18 O. W. N. 42 873 


Bai-bil-bafa. See Reaunation XVII or 1806. 


Bank, directors of, charged with cheating—In.- 
ducing people to make deposits—False balance- 
sheet 


Benami transaction. See Estopren. 





— Üriierion—Source of pur. 
chase-money— Onus probandi— Party alleging benami 
to prove it— Father of infant vendee paying purchase. 
money—Not necessarily benami transaction. 


The real criterion of determining whether or not a 
given transaction of sale and purchase of property is 
benami is to see the source from which the purchase- 
money comes. 

The onus of proving that the vendee mentioned as 
such in a deed of sale is only a benamidar and not 
the real purchager lies upon the party alleging it. 

The fact that the father of an infant vendee paid 
the purchase-money entered in a sale-deed executed 
in favour of the infant is not sufficient of itself to 
show that the infant was a benamidar only. HABIB- 
ULLAH KHAN v. Navas KHaNAM, 74 P. L, R.1914 536 


Bengal Excise Act (V of 1909), ss. 


2, cls. (3), (7) and (15), 46, 48, 75, 


8I and &Sd—'Denatured. spirit" meaning of 
—“ Manufacture" —“ Process" — Dilution of denatured 
spirit with water, whether process for manufacture 
of excisable article-~Criminal Procedure Code 
(Act V of 1898), s. 238—8Sume transaction—Manu- 
facturing, bottling, possessing and selling ewctsable 
article and attempting to render denatured spirit fit 
for human consumption, whether constitute same 
transaction —Trial taking place as tn summons case, 
whether excludes application of section 283. 


To support a conviction under section 43 of the 
Bengal Excise Act, 1909, two -elements must be 
established, first, thai the spirit ig a denatured 
spirit, and secondly, that the acensod had attempt- 
ed to render suca spirit d$ fur haman 2onzuptiun. 


INDIAN OASES, 


[1914 


Bengal Excise Act—contd. 


The Legislature cannot have intended to mean by 
denatured spirit" suoh as would remain unff& for 


human consumption in spite of dilution with 
water. 
The Act provides for the punishment of an 


attempt ‘to render fit for consumption denatured 
Spirit, but it does not provide any punishment 
for a successful attempt, i. e. the completed act. 
Therefore, where the spirit is not denatured and 
16 is found that the accused nob only attempted 
to render the spirit fit for human consumption but 
actually succeeded in his attempt, a conviction under 
section 48 of the Bengal Excise Aot cannot be 
supported, 


The essence of "manufacture", as defined in clauge 
16 ofsection 2 of the Bengal Excise Aot, is that it is 
a process andthe mere dilution of denatured spirit 
with water is nota process for the manufacture of 
an excisable article, assuming that the diluted liquid 
is an excisable article within the meaning of the 


. Act. 


It is difficult to believe that the framers of the Statute 
could really have intended that spirit which had been 
effectually and permanently rendered unfit for human 
consumption should, by reason of mere dilution with 
water, be deemed to have become an intoxicating 
liquor within the meaning of the Aot. 


Sections 75and 81 of the Bengal Excise Act apply 
only to proceedings before the Collector, but the 
Criminal Procedure Code is applicable to trials before 
a Magistrate, subject to certain specified restrictions, 


The acts of manufacturing an excisable article 
seized and brought into Court, bottling it, possessing 
it, selling from time to time various other articles not 
before the Court and attempting to render denatured 
spirit fit for human consumption, do not constitute 
the same transaction. Where an accused is charged 
with doing all those things in one charge, and tried at 
one trial, the trial is vitiated by a misjoinder of 
charges in contravention of the provisions of section 
233 of the Criminal Procedure Code. 


Tho fact that the trial has taken place as in a sum- 
mons case does not exclude the application of section 
233 of the Criminal Procedure Code. H. N. Biswas 
v. EMPEROR, 19 C. L. J. 58; 18 C. W. N. 486; 15 On. L, 
J.73 ' - 425 





—— ——— SS. 2 (12), 46 (a 

52 and 61 — Cocaine—Ilegai ad Aah a, 
session of bill of lading— Consi uctive | possession — 
Attempt to effect illicit importation of cocaine— 
Criminal Procedure Code (Act V of 1898), ss. 236, 
237-—No charge—Conviction. 


The accused was in possession of an invoice and 
bill of lading which purported to cover old wearing 
apparel exported by P. and Co. of London to 
R.P. at Darjeeling. This bill of lading with endorse- 
ments by P. and Co. and R. P. was made over bey the 
accused to P. and Co., in order thatthe goods might 
be cleared and passed through the Customs House. 
The goods were found to contain a large quantity of 
cocaine which undoubtedly Was sought to be illicitly 
imported in contravention of the provisions of the 
Excise Act. Tho accused, when apprised of the dis- 
covery, professed to be acting on behalf of R. P. about 
whem he complete y tailed to give any clue: 
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Bengal Excise Act—concld. 


Held, (1) that the accused was not in possession of 
the co€aine, as he had no dominion or control over 
the goods, and, therefore, his conviction under sec- 
tions 46 and 52 of the Bengal Excise Act could not be 
supported; | 

(2) that the accused was liable to be con- 
victed of the offence of attempting to import cocaine 
in contravention of the Bengal Excise Act, and to be 


punished under section 61 read with section 46, 


clause (a), and section 2, clause (12). 
The High Court, under sections 236 and 287 of the 


`. Criminal Procedure Code, convicted the accused of the 


offence, although he was not charged with it. Kari 
CHARAN MUKHERJEE v. Eaperor, 180. L, J. 514: 18 
C. W. N. 808; 15 Cn, L.J. 4 ~ 148 








—— s. 46 179, 425 
— — ——À — S, EBA 148 
———————— 8.48 425 
— A—— ——— —— S, 52 148 
—— —— ——— —— S. 61 148, 179 








Bengal N. W. P. and Assam Civil 
Courts Act (XII of 1887),s.8 951 


— S. 2I (I) (a) 793 
Tenancy Act (VIII of I885), 
17 788 








Bengal 
ssf i2 








S, 25 416 


——— — S, 29, CI. (10) —Enhance.- 

ment of rent by contract—Limit of enhancement— 
Settlement of additional land with original holding— 
Original holding sub-divided among three brothers— 
Kabuliat for enhanced rent executed by one—Non- 
receipt of nazrana for additional land— Recognition 

- of sub-division of original holding--Agreement to pay 
enhanced rent, at. more than 2 annas in rupee, 
whether legal, 








There was originally a jama held. by the defendant 
and his two brothers. This jama was partitioned 
by the three, and then the defendant alone executed 
afresh kabuliat onan enhanced rent for an area 
which included not only the part of the original jama 
allotted to him on the partition, but also some ad- 
ditional land of which he had taken possession. 
There was no evidence to show how much of the new 
holding belonged to the original holding and how 
much was additional land. The increase in the rent 
' was agreed to in consideration of the landlord’s re- 
mitting the nazrana usually payable on the settle- 
ment of fresh lands witha tenant, and also of his 
recoguizing the sub-division of the original holding: 


Held, (1) that the onus of proving that a kabuliat 
contravenes the provisions of section 29, clause (5), of 
the Bengal Tenancy Act, is on the tenant; 


(2) that section 29, clause (5), had no application to 
the circumstances of this case. 


(3) that as for the kabirat it either contravenes 
the section, or it does not; if it does, it is bad in toto 
and cannot stand in part, as the good cannot be 
severed from the bad. TARAMANI ÜHAUDHNRANI v. 
SAFATULLA MANDAL 854 


GENERAL INDEX. 


1017 
Bengal Tenancy Act—contd. 
Chap. X, ss. II3, II5-—zEnhancement— 


Prevailing rate— Presumption of fiwity of rent —Aver- 
age of prices. 


Where rent is settled under Chapter X of the 
Bengal Tenancy Act, it cannot be enhanced under 
section 113 of the Act for fifteen years even on the 
ground of prevailing rate. , 

Where after,an entry in the Record of Rights that 
the tenant is an occupancy ratyat, the landlord 
brought a suit for enhancement of rent: 

Held, that in view of the plain language of section 
115 of the Act, the tenant was not entitled to tho 
benefit of the presumption arising under section 50 
(2). ` 

Where in a certain village all the tenants hold at 
diferent rates there is no prevailing rato. 

Where in a certain area two staple food crops 
are grown on all thelands, in decreeing enhancement 
the mean or average of the increase of the prices 
should be taken into consideration. HARIHAR PERsAD 
BAJPAI v. ÁJUB MISIR 60 


——— — ss. 50, I 15—Record oj- 
Rights—Entry as occupancy raiyat—Presumption of 
fixity of rent, whether applicable. 





p m cd 








A tenant, recorded in a Record of Rights prepared 
under Chapter X of the Bengal Tenancy Act as an 
occupancy raiyat merely, is not entitled to the benefit 
of the presumption as to fixity of rent under sec- 
tion 50 of the Act, according to the provisions of 
section 115. BIRENDRA KISHOER MANIKYA BAHADUR 
v. FAIZUDDI 


— —————8.50(2) 604 
LÁ —— -————-——-—— SS. 52 (1) (b), 180 


—Kabulyat— Provision in kabulyat that no custom 
should be allowed as ground jor non-payment of 
full rent—Suit for rent —Plea of custom that rent 
should be reduced when lands were damaged by river, 
achether can be allowed—Diara lands not held for 12 
continuous years —Seclion 62 (1) (b) not applicable. 





A kabulyat provided that neither celestial or terres. 
trial disturbances nor any village practice or usage, 
not specified in the kabulyat, should be allowed as 
a ground for non-payment of the full rent reserved. 
No custom or usage of the village to this effect was 
go specified: l | 

"Held, that a plea by the defendant in a suit 
for rent upon the kabulyat, that there: was a cus- 
tom in the village that when Jands were damaged 
by the river, reduction should be made in the 
rent, should not be allowed to be taken, for, in 
the first place, it was contrary to the specific provi- 
sion in the kabulyat and, in the second place, opposed 
to proviso (5) of section 92 of the Evidence Act: 

Held, also, that the provisions of section 52 of the 
Act did not apply, as the lands held by the-defend- 
ant were diara lands over which he had not acquired 
the right of occupancy arising after au occupation 
of 12 years. SRI NEWAS PRASAD SINGH v. Ran Rags 
Tpwars, 18 C. W. N. 598 


— —————— Ch. X, S, I I3 
s. 115 


604 
604, 943 





r o — — 
—— nagan rs - 
so. a 
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S. 153—Sutt for vent — 
Plaintiff lessee under landlord —Swit contested by 

. tenant defendant on ground that lease ig invalid and 
that tenants are tenants of landlord —Dísmissal of suit 
by Courts below—Suit valued at less than Rs, 100— 
Second appeal, whether lies—Civil Procedure Code 
(Act V of 1908), s. 98—Judges hearing appeal to come 

` to comylete decision with reservation of point of law— 
Ex parte rent decree—Res judicata—Absence of 
proof that relationship of landlord and tenant ceased to 
exist since ex parte decree—Presumption of continu- 
ity of relationship— Evidence Act (T of 1872), s. 109. 


In a rent suit, valued at less than Rs. 100, the plaint- 

iff claimed to be a lessee under the defendant No. 3, 

who did not appear. The contesting defendants, who 

-were the ryots, pleaded that the lease was invalid and 

that, consequently, the relation of landlord and tenant 

. did not exist between them and the plaintiff. They 

also alleged that they were tenants under tho defend- 

ant No.3. The Courts below held that the lease of 

the plaintiff was invalid and accordingly dismissed 
the suit. The plaintiff appealed to the High Court: 


Held, [ Per Jenkins, C. J., and Ray, J, Cove, J., dis- 
senting] that the judgment of the Court of Appeal 
below decided a question relating to title to land or to 
some interest in land as between parties having con- 
flicting claims thereto within the meaning of section 
153 of the Bengal Tenancy Act, and that, therefore, a 
second appeal lay. 


Per Jenkins, O. J.— The intention of section 98 of the 
Civil Procedure Code of 1908 is that the Judges hearing 
an appeal should come to a complete decision with 
the reservation of the point of law on which they 
differ, and they should, by their judgment, make it 
clear that if the point of law is deoided in one way, 
it will have a certain final result, and if it is decided 
in another way, it will have another and a different 
final result. 


Where the plaintiff sued the predecessors of the 
defendants for the rent of certain lands and obtained 
an ec parte decree: l 


Held, (Por Coxe and Ray, JJ.,) that the decree es. 
tablished that when it was passed the relationship of 
landlord and tenant existed, between the parties: that 
under section 169 of the Evidence Act, it was incum. 
bent on the defendants to prove that that relationship 
had ceased to existsince the passing of the decree, and 
that, inthe absence of such proof, it must be taken to 
be finally determined between the parties that the 
relationship of landlord and tenant existed between 
them. MUHAMMAD GOWHAR ALI v. SAMIRUDDIN SHEIKH, 
18 C. W. N. 33 


——— —— —— —— S, 174 — Deposit by judg- 
ment-debtor of money for reversal of sale—Duty of 
Court to set aside - sale—Subsequent application by 
judgment-debtor to withdraw application and money 
deposited, if allowable— Money, if withdrawn, to be 
realised by execution. 











A judgment-debtor applied under section 174 for 


reversal of a sále and brought the requisite amount ` 


into Court. A note was appended to his applica. 
tion to the effect that he had transferred the holding 
to one Band that the money deposited had been 
furnished by B, Four days after, the Court allowed 
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the judgment-debtor to withdraw.his application as 
also the sum deposited with the result that the sale . 
stood confirmed. Upon B petitioning for the setting 
aside of the sale : : 
Held, that as soon as the requisite amount required 
by section 174 of the Bengal Tenancy Act was deposit- 
ed by the judgment-debtor, it became the*duty of the 
Court to record an arder for reversal of the sale and 
that the judgment-debtor should not have been al. 
lowed to withdraw his application and that if ke 
took out the money, he should be called upon to 
put it into Court, failing which the money is to be 
realised by execution of the order of the High Court 
as if ib were a decree for money against him.  NiRTA- 
NUND Das v. UDAY NARAIN Manpar, 18 C. W. N. 175 


————————— Se NO 822 
— — — S. 195 (e) 788 


art. I, cl. (a) 67 

Berar Inam Rules, rr. I, V (2)—Inam— 
Quit-rent—Alienation in favour of nember of family 
void beyond life-time. 








An alienation of an unenfranchised inam, granted 
under Rule V (2) of the Berar Inam Rules, in favour 
of a member of the family is void after the death of 
the alienor. 

The existence of a nominal quit-rent does not 


prevent the lands being inam as defined in Rule I. 
Aman Att v, IMAMBI, 9 N. L. R, 188 


- Betrothal contract, breach Vp 


Bill of Lading-—Nezotiubility 31I 


Books of Account. See EvipENCE. 


nm —, entries in—Vague states 
ment of-plaintiff in support of entries not sufficient 


Boundary — Area — Sale-certificate — Whether 
boundaries to prevutl aver areas. 


The boundaries mentioned in a sale-certificate must 
prevail over the areas; and a purchaser takes the 
plots as defined by the boundaries. If within those 
boundaries, there is more or less of land than that 
stated in the sale-certificate,. he obtains a title to 
whatever is contained within those boundaries, 
Gossain Das KUNDU v. MRITTUNJOY AGNAN SARDAR, 
18 C. L. J. 641 26 


British Indian Courts- Jurisdiction 991 


Broker identifying witness—Liability of broker 
and identifier for false representation 818 


Burden of proof—Inam grant male by 
zemindar— Suit by inamdar to eject tenants 369 


— Joint family—Presumption of 


jointness : 


Malice— Privilege 273 


Lopes A PN 











eee Mortgage or sale— Usufructunry 
mortgage after simple mortgage— Nò mutation of 
name 6 


. 
prd 


Vol; XXII] 


Burden of proof—conta. 


— Nature of payment—Property 
mottgaged by one person alleged to be undivided 
ancestral property of plaintiff and mortgagor—Suit 
for share of mortgage mohey 95 








— —Permissive possession. — Ádverse 





possession. 

In a sult for possession, once the defendant is 
proved to have been in permissive possession, it lies 
on the defendant to prove that his possession subso- 
quently became adverse. ANJUMAN ÍSLAMIA v. HISA- 
MAL, 9 N. L. R. 179 65 








ee Pre-emption—Muhammadan 
Law—Custom—Hindus of Gujrat 28 
—— nee ——Sale for arrears of rent—Suit 


for redemption —General evidence quite sufficient 


— i 





——— Shia Syeds of Ambala City— 

Custom Succession, 

The burden of proving that Shah Syeds of Ambala 
ciby are governed by a custom, whereby children 
and other lineal descendants are excluded by col- 
laterals in the third degree, lies on the person who 
asserts it, SAYED AKBAR ALI v. Musanumat ALLAH DI, 
98 P. R. 1913; 132 P. L. R. 1914 


—-— Succession and 
Khoja Muham madang 


inheritence — 








eer 








Suit by reversioners to recover 
- property acquired by widow with accumulations 








— Suit for possession at end of ticca 
— Lang included in plaintif’ s mowjah Defendant to 
prove subordinate interest —Statement in plaint that 
lands bear particular character, whether makes any 
difference in onus —Lünitation —Purchase of holding 
in execution of rent decree by landlord during ticoa 
for vent accrued due before ticca—Allowing ticcadar 

' to occupy holding—Claim of possession after termi- 
nation of ticca grant of tenwre—Cultivation of land 
by tenure-holder~- Whether tenure-holder becomes 

raiyat. f 

The plaintiffs sued for possession of certain lands 
included in certain towjis at the end of a lease granted 
to the defendants who, according to the plaintiffs, during 
the time of the lease, brought the land in suit under 
their own cultivation as ticcadars. The plaintifis 
claimed the lands under specific titles, some as old 
zirat, some as bought at execution sales and so forth: 

Held, (1) that as the plaintiffs were the owners 
of the towjis and as the disputed land was in these 
towjis, they were entitled to it unlesg the defendants 
could prove a subordinate interest that derogaies 
from their title; 

(2) that the fact that the plaintiffs went further 
and stated that the land bore a particular character 
did not deprive them of the initial presumption in 
their favour, If their description of the character 
ofthe land was mistaken, it was none-the-less the 
dutf of the defendants to prove their subordinate 
interest, : 

Certain plots were purchased by the plaintiffs, duriug 
the continuance of the £icca, in execution of decrees 
obtained by them for rent that accrued due before 
the ticca. The plaintiffs took no steps for taking 
possession of the land but allowed the defendants to 
do what they liked with it. This was in 1893 and the 
' ticca terminated 13 years later: 
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Held, that no question of limitation could ariso 
in these circumstances, foras the defendants were 
the representatives of the proprietors, the plaintiffs, 
the possession of the defendants was equivalent to 
that of the landlords, the plaintiffs, until the expir- 
ation of the ticca. 

When a tenure of a village is granted, the tenuro- 
holder does nob become a raiyat with respect to the 
land that comes into his direct possession, becauso 
the lease authorises him to cultivate such land. 

The land covered by a ticca far exceeded 100 bighas 
and there were many tenants upon ib, Ib was covo- 
nanted in the ticca that the ticcrder should cultivate 
the land by sowing indigo or other crops either by 
meaus of khas cultivation or through tenants: 

Held, that this was a tenure and the ticordar was 
not a raiyat with respect to land that came into his 
direct possession, H, MANNERS v. HARIHAR DUTT 
Korr 56 


Burma Land and Revenue Act (II of 
1876) 166 


Burmese Buddhist Law —Divorce, suit jor, 
bused on desertion und cruelty. 

Desertion for the statutory periods does not of 
itself dissolve a marriage tie without any further and 
express ach of volition on tbe partof either purty 
to the marriage. 

Beating one’s wife and charging her falsely with 
adultery is sufficient cruelty. 

Obiter—An innocent party can obtain a legal divorce 
by suit on the grdund of desertion for the statutory 
period alone. Ma Yr Kye v. MA Sern 94 


Calcutta Corporation — Disapproval of plan 
of building by Chairman and General Committee— 

. Remedy, whether by suit or by Mandamus—Specific 
Relief Act (I of 1877), s. 45—Calewtta Municipal 
Act (III B. C. of 1899), ss. 375, 377. 


The plaintiffs lodged with the Chairman of the 
Calcutta Corporation certain plans for approval of 
a building they intended to orect on their proporty. 
The approval of the plan was refused by the Chair- 
man, and the plaintiffs filed an appeal to the Genoral 
Committee which was rejected on the ground of 
limitation. The plaintiffs brought this suit for tho 
sanction of the plans and for damages: 

Held, that the plaint does not disclose any causo of 
action ; that, so long as the Chairman and the General 
Committee acted honestly, their decision, provided 
ib was notin oxcess of their authority under the Act, 
is not capable of being reviewed by any Court; and that 
if the plans have been rejected mala fide, the plaintiffs 
have no remedy by a regular suit—their only remedy 
isan application, under section 45 of the Specific 
Relief Act, for an order to compel the Chairman and 
the General Committee to hear the matter in the mane 
ner provided by the law. Prosap CHANDRA v. Corpu- 
ration Or Catccrta, 40 0. 838; 17 C. W. N. 929 338 


Calcutta Municipal Act (IH of 1899 
B. C.), ss. 375, 377 388 
Canal Act (VIH of 1873), s. 32 (e)— 
Agreement to pry compensation for wse of water. 
course in proportion to the area irrigated —Pubtic 
policy. . . . : 
An agrreement by A, in coasideration of his uso of a 
water-course in irrigating his laud, to pay to tho 
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owners of the water-course certain sums as rent or 
compensation proportional to the vsrea irrigated, 
amounts tq a sale of canal water, and is not permissible 
without the consent of the Superintending Engineer, 
except in the circumstances contemplated in section 
32 (e) of Act VIII of 1878. The agreement is con- 
trary to public policy and cannot be enforced by the 
Courts. MuHAMMAD NASIR KHAN v. FARID, 8 P. R. 
1913 Rev. 398 


Cause of action —Erroneous entry in revenue 
papers—Refusal of Settlement Officer to correct it 


575 


Suit under section 42, Specific 
Relief Act—Denial of title, enough—Acts done in 
consequence of such denial, not different cause of 
action 





~—-Partition proceedings 




















Tender — Redemption — Mort- 
53 








gage 
Gertificate. See Pcsric DrxANDs Recovery 
Act, g. 7, 
x admissibility of, without production 
of writer 65 


Certificated guardians, execating con- 
tract on behalf of minor members —VYalidity of con- 
tracb— Whether major members bound as far as 
contract relates to their share 612 


Charge-—Joinder of charges—Criminal misappro- 
priation—Three different defalcations—Falsification 
of accounts-—Different 

Jury trial~ Misdirection—Reference by Ses- 

sions Judge 








Rioting —Common object, not trespass —Con- 
viction of trespass, whether legal—Criminal Proce- 
dure Code {Act V of 1898), s. 238 (2)—Penal Code 
(Act XLV of 1860), ss, 147, 447—Criminal trespass 
— Oriminal intention. 

Where the accused were charged only under 
section 147, Indian Penal Code, and the common 
object stated in the charge was to take forcible 
possession of the complainant’s land and to assault 
him, and they were convicted only under section 447, 
Indian Penal Code: i 

Held, that the common object did not make out 
a case of trespass, as the criminal intention 
necessary to be made out in the case of a trespass 
was not established, and in the absence of any charge 
and complaint under section 447, Indian -Penal Code, 
the conviction ofthe accused under section 447 was 
illegal. < 

If the common object constituting the unlawful 
assembly had been to commit criminal trespass, a, 
conviction under section 447 withoub a charge under 
that Section might be legally valid under section 238 
(2) of the Criminal Procedure Code, for in that caso 
the offence of trespass would have been considered 
as a minor offence in comparison with that of 
rioting. ARIFF MUNSHI v. EMPEROR, 15 Og. L. J 7 88 

. 64 

, =——— under sections 148, 304/149 — A cquittal under 

rioting—Conviction under section 826, whether 


legal 731 
to Jury. See Jury. 


Cheating. See PENAL Cons, s. 420. 
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Child witness, See Wirnzss, 


Chota Nagpur Landlord ánd Te- 
nant Procedure Act (I B. C.e of 
1879), S. 47—Swit for rent—Description of 
property in arrears defective — Amendment ordered 
by High Court by consent of parties to be made by 
first Court —Amendment made by lower Appellate 
Court, 4f legal — Amendment order, made under what 

. power— Civil Procedure Code (Act V of 1908), 0. VI, 
r. 18— Amendment made after fifteen days of order, 
whether bad. . 

The High Court inan appeal held that the plaint 
in the suit did not specify correctly the property in 
respect of which rent was due, as it should have done 
according to section 47 of the Chota Nagpur Land- 
lord and Tenant Procedure Act of 1879, and acting 
on an agreemenb between the parties directed that 
ihe description in the plaint should be amended, and 
ordered that after such amendment had taken place 
the sale proclamation should be drawn up afresh. 
The case was remibted to the first Court through tho 
lower Appellate Court, but the latter Court allowed 
an amendment of the plaint and left it to the decree- 
holder to take further steps; 

Heid, (1) that the order of amendment made by 
the High Court was not made under Order VI ofthe 
Civil Procedure Code, but under the power of the 
Court to order that certain steps should be taken by 
the parties to enable the differences between them to 
be properly settled, and, therefore, the amendment is 
not out of time though not made within fifteen days 
under Order VI, rule 18 of the Civil Procedure Code; 

(2) that, as the case fell within the scope of sec. 
tion 5 of the Rent Recovery Act, VIII B. C. of 1865, 
there was no necessity for an amendment of the 
decree, the amendment of the plaint being considered 
sufficient; 

(3) and that as the High Court directed an amend- 
ment of the plaint to be made by the first Court, the 
order of amendment by the lower Appellate Court 
was bad. MADAN Monan NATH v. MAHARAJA ov OHOTA 
NAGPUR 


Civil Procedure Code (Act XIV of 
1882), s. 13 —Res judieata —Previous suit, Jor 
redemption against prior mortgagee and for possession 
against mortjagor—Swubsequent suit for possession 
against mortgagor— Cause of action, same. 


A mortgagee brought a suit in the year 1893 for 
redemption against the prior mortgagee and for 
possession against the mortgagor, and obtained a 
decree. The decree was never executed, no money 
was paid to the prior mortgagee nor was possession 
of the land taken from the mortgagor. In 1998 the 
decree-holder mortgagee, alleging that he had paid 
the prior mortgagee in 1897 and making this payment 
as the basis of his cause of action, brought a suit for 
possession against the morigagor. The Court of first 
instance dismissed the suit as barred by section 11 of 
the Civil Procedure Code, but the lower Appellate 
Court, holding the suit to be within time, glis- 
missed it as not maintainable under section 47 of the 
Civil Procedure Code. On second appeal: 

Held, that section 47 of the Civil Procedure Code, 
(Act V of 1908), does not apply to the present cage, as 
the plaintiff did not seek any relief against the mort. 
gagor such as can be said to be connected with the 
execution, discharge or satisfaction of the deoree of 
1893. 
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Held, also, that the suit being based on exactly the 
same cause of action as the suit of 1893 was barred 
by the rule of res judicata under section 18 of the 
Civil Procedure Code, 1882. RAM Das v. MENR Dan, 
12 P. R. 19145; 124 P. L. R. 1914 896 


~ SS. 27, 32 798 


—— —— ss. 102, 103—Civil 
Procedure Code (Act V of 1908), s. 11—Dismissal of 
suit im defauli-— Subsequent suit on different cause 
of action, whether res judicata. 

In a previous suit between the parties for arrears 
of rent, the defencant pleaded that he held the 
land as his sir and not as tenant of the plaintiff. 
That suit was dismissed in default. The plaintiff 
instituted a second suit to recover the arrears of 
rent alleged to have fallen due during the year 
subsequent to those the rent of which he had sued 
for in the previous suit: 

















Heid, that the dismissal of the previous suit for’ 


default could not be regarded as involving a finding in 


favour of the defendant on the question of facts. 


raised by him in his written statement, and di 
not operate as res judicata. 
Held, farther, that the plaintiff was not prevented 
from maintaining the second suit which was in 
respect of arrears of rent due for a period subsequent 
to the former suit and based on a different cause of 




















action, BINDRABAN V. Moti, 12 A. L, J, 58 820 
s, 103 820 
ss. 108, 223 to 


230 and 649 —Civil Procedure Code (Act V of 
1908), ss. 37, 88, 150, O. IX, v. 18 — Limitation Act 
^ (IX of 1903), Sch. I, Art. 164—" Transferred," means 
ing of, £n section 150, Civil Procedure Code—Venue, 
change of, by Local Government —Jurisdiction, effect 
of such change on--Territertal jurisdiction—Part of 
area transferred from one jurisdiction to another, 


effect of — Execution proceedings, where to be continued ` 
— Egvecution proceedings— Ex parte orders —Decree—., 


Res judicata —4 pplication of Art. 164.0f Limitation 
Act — Unstamped. objection statement, whether can be 
treated as application to set aside ex parte order 
amounting to decree. 


The word “transferred” in section 150, Civil Proce. 
dure Code (1908), is not limited to such transfers only 
as are made under the special provisions of the Code, 
The section clearly implies that the whole business of 
a Court might be transferred to another Court with- 
out any order of transfer being passed by a superior 
Court under section 24 or any other section of the 
Code, either as regards a particular case or as regards 
all the cases pending in a particular Court. 

On principle, unless the authority which changes 
the venue reserves the right to the Court whith 


has lost jurisdiction to continue pending proceedings: 


{affecting the property so transferred to another 
Court),esuch proceedings are also ipso facto transfor- 
red by the change of venue to the new Court, the 
records relating to that'action becoming parts of the 
records of the new Court. < 

By the change of venue made by a ‘Local Govern- 
ment, the business of a Court, which loses jurisdiction 
over a certain area, so far as ib relates to cases 
affecting the landsin the transferred area, will be 
ipso facto transferred to the new Court. 
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Where a portion of the territorial jurisdiction of a 
Civil Court is transferred by the Local Government 
to the territorial jurisdiction of another Civil Court, 
execution proceedings relating to lands situated in the 
transferred area and pending in the former Court 
at the date uf the transfer are to be continued by the 
latter Court. 

An ex parte order passed, after the issue of notice and 
after the Court had held that the service of the notice 
was duly effected, is, on general principles, binding as 
res judicata on the defendant, just as much as a 
contested order or decree. 

Orders in execution which come under section 47 
of the Code of Civil Procedure are “decrees” as 
defined in section 2 ofthe Code and hence e» parte 
orders passed in execution are ew parte decrees, and 
Order IX, rule 13, applies. 

Article 164 of the Limitation Act is not intended 
to apply only to decrees, strictly so called. It also 
applies to orders in execution which come under the 
definition of decree in the Civil Procedure Code. 

An unstamped objection statement against an 
ea parte order, neither containing any prayer for setting 


. aside the order nor giving the date on which the 


objector had notice of the order, cannot be treated as 
an application for setting aside the ew parte order. 
SUBBIAH NAICKER Vv. RAMANATHAN CHETIAR, 26 M. L. 
J. 189; (1914) M. W. N. 205; 1 L. W. 251 899 


——— S. 206—Civil Procedure 
Code (Act V of 1908), s. 152— Decree —Amendment— 

Mistake in plaint copied into decree. 

A Court has power to amend clerical errors, which 
had crept into decree by following similar errors 
in the plaint, without, as a preliminary requisite of 
such amendment, causing the pleadings in which 
the errors first appeared tobe amended. Somasunpa- 
RAM CHETTYAR v. HAMA KRISHNA KAKIR VELASAMI, 165 
M. L. T. 102; (1914) M. W. N. 107 


—— —. S8. 223 to 230 


899 

———— Se 257 A— Agreement to 

pay decretal amount by instalments—Stipulation to 
pay interest in default—Dekkhan Agriculturiats’ Relief 

Act (XVII of 1879), s. 18 (5). 

An agreement to pay interest ona decretal debt 
made without the sanction of the Court, is void under 
paragarph 2 of section 257A of the Civil Procedure 
Code, 1882. 

When the primary and main agreement ig to pay a 
sum of money which is notin excess of the decretal 
amount, and itis only on failure to fulfil this agree. 
ment that any interest is to be charged, the provision 
io pay interest isnot a partof the agreement for the 
satisfaction of the decretal debt. Therefore, although 
the agreement to pay interest is void, the 




















h ] . primary 
and main agreement is nob void. CHATRU ABAJI 
PATIL v. KONDAJI VITHIG Partin, 15 Bom. L. R. 1129 

j 284 








———— — S. 3IOA—Applicability 
of section 310A to certificate sale 95 


——— ———— $. 3IOA- Cil Proce. 
dure Code (Act V of 1908), s. 115, O. XXI, r. 89— 
Judgment-debtor parting with his interest in property 
sold after Court auction’ but before confirmation of 
sale —Right to apply to set aside sale—Amendment of 
application —Revision—Powers of High Court, 





à 
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The words “any person either owning such pro- 
perty or holding an interest therein” in Order XXI, 
rule 89, of the Code of Civil Procedure, mean "any 
person owning such property or holding an interest 
on ihe date of ihe application”. So, where the im- 
moveable property of a judgment.debtor is sold by 
the Court, and subsequent to the sale but before its 
confirmation, he divests himself of his interest in the 
property, he has no locus standi to apply under Order 
XXI, rule 89, to have the sale set aside, though under 
section 310-A of the old Oode he had that right. 

The High Court, when exercising its powers of 
revision under section 116 of the Civil Procedure 
Code, will not allow a petition by the judgmenut-debtor 
to be amended into a petition by the purchaser. 

Per Sadasiva Atyar, J.—Where the lower Court has 
erred ona point of law merely the High Court will 
not interfere under section 115 of the Code of Civil 
Procedure. | 

A person purchasing privately from the judgment- 
debtor can apply separately to set aside the sale. ADAPA 
SunBaRAYAbu ¢. TiPPABHOTLA LAKSHMINARASAMMA, 15 
M. L. 1. 98; (1914) M. W. N.147;11L,W.59 193 


S. 317, whether appli- 
cable to fictitious suit, fictitious decree and fictitious 
sale in execution. 


Section 317 of the Civil Procedure Code of 1882 
contemplates a real sale in execution of a real decree ina 
real suit and cannot have any application to a fictitious 
suibin which a fictitious decree was made and 
fictitious sale held in execution of that decree. AKHIL 
Propuan v. MANMATHA Natu Kar, 18 C. L. J. 61685 


ADHERE = S. 375-—-Civil Procedure 
Code (Act V of 1908), O. XXIII, v. 4 —Withdrawal 
of application for execution, whether allowed, 

An application for execution of a decree cannot 
be withdrawn with liberty to make a fresh applica- 
tion. Mata Parar v, Bent Manuo, 12 A. L. J. 235; 36 
A. 172 961 


— Sa 443—~-Guardian ad 
litem — Certificated guardian Absence of formal order 
appointing guardian, whether fatal to suit —Hindu 
daughter, decree against.—Direction that decretal 
amount be recovered from estate of juther——Decrce, 
whether personal or effectual against reversion. 


A Court is bound to appoint the cortiticated 
guardian of a minor defendant as guardian ad litem, 
unless for reasons to be recorded it considers that 
for the minor’s welfare some one else should be 
appointed. 

The absence of a formal order, appointing the 
certificated guardian to represent a minor defendant, 
cannot be regarded as fatal tothe suit, where the 
minor was effectually represonted by him in the suit 
with the tacit sanction of the Court, 

Where in a decree for money against a Hindu 
daughter, there was a distinct direction that tho 
whole of the decretal amount should be recovered 
from the estate of her father which was inherited 
by her after his death: 

Heid, that the daughter represented the estate and 
the decree against her was not merely a personal 
decree but was effectual against the roversioner. 
JANKI Das v, MoHAsIR PROSAD 
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——— — S: 525—Civil Procedure 
Code (Act V of 1908), Sch. II, Para. 20 —Ben$al, N.- 
W. P.and Assam Civil Courts Act (XII of 1887), s. 
21, sub.s. (1), cl. (a) —Dispute referred to private 
arbitration —Award, application to file — Value— 
Appeal, 


— 








The petitioner claimed Rs. 6,000 from he opposite 
party, whoin his turn claimed Rs. 5,000 from the 
petitioner as balance due on various transactions. The 
dispute was referred privately to an arbitrator who 
awarded Rs. 2,005 as due to the opposite party from 
the petitioner. The opposite party applied to the 
Sub-Judge to have the award filed, and the applica- 
tion was allowed. The petitioner appealed to the 
District Judge who ordered that the appeal lay to the 
High Court: 

Held, that, (1) by reason of his application to have 
the award in his favour filed in Court, the opposite 


party is to be regarded asa plaintif suing the peti- 


tioner for the amount of the award, that is, for 
Rs 2,005; 

(2) the value of what may be called a suit was 
simply Rs. 2,005; 

(3) as thora is a difference between the words 
“matter to which tke award relates” which were 
employed in the old Code, and the phrase “subject 
matter of the award” used in the new Code, the 
Legislature must have intended to make the 
value depend, under the new Code, on the thing 
awarded rather than on the matter originally in 
dispute; and 

(4) under section 21, sub-section (1), clause (a) of 
tho Bengal Civil Courts Act, 1887, the appeal lay to 
the District Judge. Monssu OCHANDbRA XKUNDU v. 
Amar Coanp KuNrr, 19 O. L. J. 260 

















— —-— s. 649 899 
Civil Procedure Code (Act V of 


1908), s. 2—Order refusing grant of Letters of 
Administration with Wis annoxed —Doecree-—Àp- 
peal 93 





c SS. 5 47, 144, 151, 
— Decree —Sale in execution, sel aside on account of 
fraud between auction-purchaser and decree-holder 
—Fraud -Abuse of process of Court—Applica- 
tion to executing Court by judgment-deblor for mesne 
profits, if maintainable — Compensation. 


When a sale in execution of a decree was set aside 
on account of fraud between the decree-holder and 
the auction-purchaser: 

Held, that, on an application by the judgment. 
debtor to the executing Court for mesne profits from 
the auction-purchaser during the period the latter 
was in possession, the Court has jurisdiction, under 
section 161 of the Civil Procedure Code, to grant 
the application, as the auction-purchaser is guilty 
of an abuse of the process of the Court? and to 
order compensation instead of mesno profits as tho 
use of the latter term is incorrect, 

Obiter dictum:—The case does not fall within the 
terms of section 144 of the Civil Procedure Code, ina 
asmuch as what is set aside is the sale itself, which 
is not a decree but a mere transfer of property, 
AMIRANNESSA CHOWDHURAIN v. KARIMANNESSA CuoW. 
DHURAIN 
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- SS. 2 (2), 47, 144— 


Application for restitution—Decision— Merits —Col- 
lateral facts —Decree— Limitation, question of. 











An application for restitution made under section 


. 144 of the Civil Procedure Code (Act V of.1908) is not 


^ 


fn application for execution of a decree and stands 
altogether ên a separate footing. A decision of any 
question on any such application, to come within the 
meaning of section 144, Civil Procedure Code, must be 
& decision on the merits of the application, and must 
not relate to matters incidentally connected with or 
collateral to the decision of any such question. 

Where an application under section lid, Civil 
Procedare Code, was made to the District Judge, and 
objection having been taken on the plea cf limitation, 
the District Judge held the application not to be time- 
barred: 

Held, that the order of-the District Judge was not 
a “decree” as defined in section 2 (2) of the Civil 
Procedure Code and, therefore, not appealable, as 
the question of limitation is one collateral to the 
merits of the application for restitution and does not 
foll under section 144, Civil Procedure Code. 

Obiter dictum. — The decision of a question of limi- 


tation which may arise in execution proceedings is the 


decision of a question within the purview of sec- 
tion 47 of the Civil Procedure Code and is, therefore, 
a decree as defined by the Code. Ram UHAND v. SHAM 
PARsHAD, 110 P. R. 1918; 117 P. L. R. 1914 851 


s, 2 (11)—Legal re- 
presentative—Intermeddling with part of estate of 
deceased —-Liability to extent of property taken posses- 
sion of— Wrongful conversion of property— Property 
not produced-— Presumption as to (ts value. 


Section 2 (11) of the Code of Civil Procedure, 





C—— weed 





[ond 


. 1908, includes in the definition of legal representative 


any person "who intermeddles with the estate of 


. the deceased, aud hence intermeddling even with a 


part of the estate only makes the intermeddler liable 
to the extent, at any rate, of the property taken 
possession of by. him. - 

Where a person who has wrongfully converted 
property will not produce it, ib shall be presumed as 
against him to be of the best description. Musammat 


DAROPDI v. Musammat Sapa: Kaur, 115 P. R. 1913; . 
242 


39 P.L. R. 1914 
ents LI ` 820 
: S: I I, OQ. 32, rr. 3, 
15—Res judicata—Lunatic— Guardian ad litem 
not appointed, éffect of. E" 














The mere omission to appoint a guardian ad litem 
for a man of unsound mind does not make the whole 
suit void ab initio. 

To maintain the plea of res judicata it must appear 
that the person whose interest it is sought to bind or 
his predecessor-in-title was properly represented, 
Saw IIan v. Maune LUN 67 





——— — S, 
suit, with permission to ‘file fresh suit—PFresh suit 
instifuted—Plea of res judicata—Transfer of Pro. 

_perty Act (IV of 1882),s. 95— Morigage, redemption 
of, by one of original mortgagor's, representatives— 
Charge on shares of other representatives of original 
mortgagor for proportionate expenses. 
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11—Withdrawal of 
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Where a plaintiff obtains permission to withdraw 
his previous suit and to file a fresh one, the defend. 
ant cannot raise the plea of res judicata in the sub- 
sequent suit filed by the plaintiff. 

A person redeeming a prior mortgage, as oue of tho 
representatives of the original mortgagor, is, under 
section 95 of the Transfer of Property Act, entitled 
to a charge on the shares of the other representatives 
of the mortgagor in the property for the proportion- 
ate expenses incurred in redeeming the mortgage 
and obtaining possession. Thabcharge includes, in the 
ease of a usufructuary mortgage, a right to retain 
possession over the others’ shares till payment, 

In cases where a co-morigagor redeems a usnfruce 
tuary mortgage and obtains possession, ib is une 
desirable to place the other mortgagors in a worse 
position than they would have occupied had the 
mortgage not been redeemed, by allowing the former 
a decree for sale. Musammat MAMOLA v. KEDAR NATH 


! —— — SS. 24, 92. Bengal, 
W.-W. P. and. Assam Civil Courts Act (XII of 1887) 
e. 8S— Additional Judge appointed by Local Govern. 
ment but not empowered to receive suits under section 
92, Civil Procedure Code, or lo perform functions of 
District Judge in respect of suits under section 99— 
Transfer of suit under section 92 by District Judge 
to Additional Judge; whether legal, 

An Additional Judge, appointed under section 8 of 
the Bengal, N.-W. P. and Assam Civil Courts Act 
of 1887, but not empowered by the Local Government 
to receive suits under section 92, Civil Procedure Code 
and to whom the District Judge had not assigned the 
functions of a District Judge in respect of section 92 
has no jarisdiction to try a suit under that section 
instituted before the District Judge but transferred to 
his Court under section 24 of the Civil Procedure 
Code. MunaAuMAD MUSA v. ABUL Hassan KHAN, 18 
C. W. N. 612 














—— — —.— §. 30 899 
ccu cc NEED EcIr 919 
cx cC LEE S. 37 899 





— s. 39, cl. (1), O. 2 

rn. S— High Court transmitting dis own ec: : 
Court of District Munsif for execution on application 
of party— Jurisdiction— Value. 


Where a decrée is sent to another Court for exe. 
cution on the application of the decree-holder himself 
and not by the Court on its own motion, the quostion 
of competence by jurisdictional value of the Court 
to which the decree is sent does not arise. A 
decree for Rs. 2,500 passed by the High Court on its 
Original Side can be transmitted for execution to the 
Court of u District Munsif. ABDULLA SAHIB v. AnwEp 
Husain SAHIB, (1914) M. W. N. 97; 16 M.L. T. 


148 275 
Dx CD. AA 497, 839, 


85] 
: mame annama — À—— Ra 47, 0. 21, r. 21 
xm Adjustment out of Court mot certified—Duty of 
executing Court— Separate suit while execution pend. 
ing, not maintainable, 





An executing Court cannot recognise an adjust. 
ment out of Court which has not been recorded ag 
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certified, nor can it enquire into the judgment-debtor’s 
allegations with respect to such an adjustment where 
the time allowed for an application under Article 
174, Schedule I of the Limitation Act has expired. 
When by reason of the decree-holder’s failure 
through frand or negligence to certify an adjustment 
the judgment-debtor has had to pay a second time, 
no regular suit can be instituted by the judgment. 
debtor to stay the execution on the ground of 
fraud or negligence while the execution proceedings 
are pending. But when a deoree has been fully 
executed, section 47 of the present Civil Procedure 
Code ceases to apply and a judgment-debtor can 
then, if he so desires, institute a regular suit. 
SAYYID MUHAMMAD NUR v. Ko Law PAN, U. D. R. 
. (19133, T, 191 .963 


s. 47, 0.21, r. 66 


—Anppeal— Hxecution of decree —Sale proclamation —* 


Valuation of mortgaged properties to be sola—Accep- 
tance of decree-holder’s valuation order, whether ap- 
pealable. 

Every order passed in execution proceedings is not 
appealable; only such orders as conclusively determine 
the rights of the parties are appealable. 

Therefore, an order accepting the valuation put 
upon a property by the decree-holder under rule 66 of 
Ordér XXI of the Civil Procedure Code is not 
appealable. MAHAMMAD BAHASAN HosaIN v. TARA 
PROSANNA MUKHERJEE i 548 








———— — S$. G7 — Decree on compro- 

mise-- Defendant admitting plaintiff's title on condi. 
lion of his being allowed to remain in possession as 
tenant— Ejectment of such tenant, whether by suit or 
execution of decree. 

A brought a suit against B to eject him on tho 
ground that he was a trespasser. 
decree was passed whereby B admitted A’s title 
on condition that he was allowed to remain in 
possession of the house as tenant and would vacate it 
whenever required by A: d 

Held, (1) that the relation between the parties, 
which commenced immediately after the compromise, 
was that of landlord and tenant and if A desired 
‘subsequently to eject B he could only do so by 
a fresh suit; 

(2) that B, could not be ejected in execution of the 
compromise decree. MOHAMMAD NASIRODDIN v. BHAG- 
wand, 12 A. L. J. 81 663 





—— S. 47—Decree for posses- 
sion on condition of payment of money within certain 
time— Payment made beyond time -- Judgment-debtor's 
objection disallowed— Appeal. 


A decree for possession of certain property was 
passed on condition of payment of certain amount 
within a certain time. The money was paid beyond 
the time so fixed and the decree-holder wanted 
possession of the property iu execution. `The judg- 
ment-debtor objected on the ground that the money 
had not been paid within time. His objection was 
disallowed: 

Heid, that the order of the Court disallowing the 
objection was an order relating to the execution of 
the decree within the meaning of section 47, Civil 
Procedure Code, and was, therefore, appealable. 
Kaveri UPADHIYA v. DWARIKA SINGH, 12 A L.J. 12 
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AUNT ED REM S5 55, cl. (4), Q. 
47, rr. (2), 8 —Surety arrested —Appli- 
cation to set aside order of arrest--Death of surety— 
Abatement of proceedings — Liability of surety, cone 
linues till when —Review —Application rejected with. 
out being admitted but after hearing bth parties — 
Re-hearing of original case. 

A right to make an application to set aside au order 
of arrest abates on the death of the person against 
whom the order is made and'does not survive to his 
representatives. 

The liability of a surety on a bond executed by 
him to produce a judgment-debtor under clause 4 of 
section 55 of the Code of Civil Procedure continues 
not only till the jadgment-debtor applies to be da- 
clared an insolvent, but till he appears. 

Where a notice ig ordered to be served on a surety 
and he appears without such service, he cannot plead 
want of notice. 

Where a review petition was not admitted and waa 
finally rejected after hearing the petition and the 
opposite party, the order of rejection is not passed 
on the re-hearing of the original case. KAITLABSA 
AIYAR v, ARUNACHALA CHETTIAR, 15 M. L. T. 224 


953 
— S, 58 (D? (iv)—Sub- 


sistence allowance sent by money order not reaching 

in time—‘ ‘Omission to pay.’ 

The words “omission to pay” in section 58, clause 
(b) (iv) of the Code of Civil Procedure, include also 
a case where the subsistence allowance is sent by 
money order, which, though sent sufficiently early to 
reach the officer in charge of the prison on the first of 
the month, does not actually reach that officer in time, 

A payment cannot be considered to have been 
made to the officer until the officer actually receives 
the money. ARUKASTHANATH MOIDRUN KUTTI ~, 
PARAMBATH KUNDI MAMU 


—— S 73 407 


S. BO—- Suit against Secre. 
tary of State—Notice—Bengal Tenancy Aet (FHI of 
` 1885), ss. 104E, 104.P and 104 H — Suit under section 
104H-—Objection under section 104E, whether consti- 
tutes notice of cause of action. 

A suit instituted under section 1040 of the Bengal 
Tenancy Act by the plaintiffs, described. as tenure- 
holders in certain Settlement proceedings, against the 
Secretary of State, as landlord, the land in ques- 
tion being a part of a khas mahal, is not maintain- 
able without the notice required by section 80 of 
the Civil Procedure Code. An objection under 
section 104E of the final publication under section 
101F of the Bengal Tenancy Act does not constitute 
a notice of the cause of action to the Sécretary of 
State under section 80. Harr MORAN MISRA v. SECRE- 
TARY OF STATE, 18 C. L. J. 566 36 


—_— ——— S. 86 —Suit against Rul- 

ing Chief — Consent of Governor-General to suit for 
declaration—Amendment *of plaint-—-Prayer for’ pos- 
session added—Subsequent consent of Governor- 
General to suat for recovery of possession. 





























pm 
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A plaintiff with the consent of the Governor- 
General in Council brought a suit against the Mahas 


- 
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raja of Cooch Behar for a deolaration of title to cer. 
tain.dands. Afterwards he was allowed to amend 
the plaint by adding a prayer for possession. Sub- 
sequently the consent of the Governor-General in 
Council was obtained for the institution of asuit for 
possession : 

Held, that having regard to the wording of the 
córtificate," giving “consent to a suit for posséssion, 
it was safer for the plaintiff to file a fresh suit. 
NRIPENDRA NARAIN v. MANINDRA CANDRA NANDI, 17 
Q. W, N. 1242 889 


S. 92— Public charitable 
endowment-—~ Suit for ines of trespasser in posses- 
ston of trust property. 

A suit for the removal of a trespasser in possession 











ES 





‘of trust property is nota suit of the kind contemp- 


lated by section 92 of the Civil Proceduro Code. 
AYATANNESSA BIBI V, KULPER KHALIFA 677 











pene SE s, 98 383 
— M ——— $.100 802 
——————————-— ss. 100, LOI —Lower 


Burma Courts Act (VI of 1900),s. 30 —Second appeal 
—Mired question of law and fuct—Contest between 
verbal sale and registered deed of sale—Sale and 
agreement to sell. 

Questions of fact which can be gone into in second 
appeals under section 30, Lower Burma Courts Act, 
cannot be opened up insecoud appeals under section 
100, Oivil Procedure Code, unless the lower Appellate 
Court made anew ease for the parties, which was 
not warranted by the pleadings and the evidence. 

The question of contest between a verbal sale 
and a registered sale-deed is a mixed question of fact 
and law and cannot be allowed to be raised in sécond 
appeal under sections 100 and 101, Civil EPOCEGUES 
Code, for the first time. 

Per Robinson, J.—]1& is a common experience that 
witnesses do loosely speak of agreements to sell sub- 


sequently carried out as if they were sales. ABDUL 
BATTAR v. Maung Lu MAUNG 
—— s. 101 802 











netrane riin mari Kalimaya iiaia 








S, (1), cl. (f); Sch. II, paras. 20,21, 
cl. (2) — Arbitration without pilersentian of Court 
during pending litigation—Award— Filing of award 
~ Appeal-—-Jurisdiction of Appellate Court — Decision, 
right or wrong—Revision by High Court-- Conflict 
between Code and Scheduie—Construction of Statute. 


While an appeal from a decree of the first Court 
was pending in the High Oourt, the question in 
dispute was referred to arbitration independently 
and without the intervention of any Court. The 
award which clearly sets forth this circumstance was 
made, and the successful party applied for and obtained 
from the Munsif an order that it should be filed and 
made the basis of a decree. On ‘appeal the District 
Judge set aside the Munsif’s order, holding that there 
could be no independent reference to arbitration 
regarding a matter which was at the-time actually the 
subjeot of a pending litigation, and that, therefore, 
there was no valid oward that could bo. filed and 
converted into a decree: 


GENERAL INDEX. 


| | 
Civil Procedure Code - (1908) —conid. 
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Held, that the appealto the Disiricb Judge was 
competent, though limited to the questions of tho re- 
gularity of the ‘arbitration and the validity of the 


. award; tbat there was no further, appeal to tho 
High Court; and that as the District Judgo had 
jurisdiction to decide, rightly or wrongly, that a dis- 


pute’ cannot be lawfully referred to arbitration ard 
made the subject of an award while it is the subject 
of pending litigation and as this objection was apparent 
on the face of tho award, the High Court could not 
interfere in revision. 

In the case of a conflict between the Civil Pro- 
cedure Code and its Schedule, the Code must 
prevail, RAHIM MANJHI v. SHEIKH EKBAR 630 


— ——— — SS 104 (2), cl. (i); 
O. 43, r. I, cl. (w) O. 47, rr. 4, 
-7 —Appeal— Review— Grounds of appeal. 

There is no appeal from an order granting a 
review except on any of the grounds mentioned in 
rule 7 of Order XLVII of the Civil Procodure Code. 
TRIPURA CHARAN KUL r. Suogosui BALA 73 





——M—7 —— —— ss. 104 (b) 115 

- 151, 0. 39,r. 2 (3s, O. 43, r. I (r)— 
Disobedience to order of injunction—Refusal to attach 
property — Detention in prison not ilegal, 

An order refusing to attach property for disobe. 
dience toan injunction order is an order passed under 
Order XX XIX, rule 2 (3),and is appealable to a District 
Court under Order XLIII, rule 1 (r). 

Attachment of propertyis not a pre-requisite be- 
fore an order to detain a person in prison for such 
disobedience under Order XXXIX, rule 2 '3), can be 
passed. 

Where the lower Court has acted with jurisdiction 
in passing an order, the High Court will not inter- 
fere either under section 115 or 151 of the Code of Civil 
Procedure. OrrAPURAKAL THAYATH SUPPI v. ALABI 
Masaur Koya, (1913) M. W, N. 1019; 14 M. L. T. 545; 
(1914) M. W. N. 90; 26 M. L. J. 37 404 


— — — S. 104 (f) 391 
———— sS. 105 (i), 115— 


refusing to allow amendment of 


co RE 





Reviston — Order 

plaint, 

Where a party has another effective remedy againat 
a wrong-doer, the High Court wili not interfere under 


. suction 115 of the Civil Procedure Code. As anerroneous 


_order, refusing to allow the amendment of a plaint, 


can be questioned by way of an appeal under sec- 
tion 105 (1) of the Code of Civil Procedure, the High 
Court will not interfere under section 115. PENU- 
MARLI VASANTARAYUDU v. REDDI SUBBAMMA, 14 M, L. 
T. 565; (1914) M. W. N. 98 











ss. 106, 107, 0. 
43,r. | (a)—Order of Appellate Court vc. 
turning plaint for presentation to proper Court — 
Appeal — Suis Valuation Act (VII of 1887), s. 11— 
Under-valuation of swuit—Pariies mot prejudicially 
affected — Duty of Appellate Court. 

An appeal lies from an order of a first Appollato 
Court returning a plaint for presentation to the 
proper Court. 

Where an Appellate Court finds that a suit has boen 
under-valued and thal consequently tho first, Court 
had no jurisdiction to try the suit, ib should at once 
cousider the question whether or nob the undor- 
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valuation had prejudicially affected the disposal 
of the suis. If the parties havo not been pre- 
judicially affected and tho materiis necessary for the 
decision of the suit are on the record, itis the duty 
of the Appellate Court &3 diapos of the appoal as if 
there had been no defect of jrrisliction in the Court 
of first instance. DALIP SINGH v. Kunpan SINGH, 12 
A. L. J. 21; 86 A. 58 





c SE NOT 614 
—— N NYO 390 
—— 0O) 259 
— — S. 110 390 
naak anaa Oe a 324 
— —— —— s.115 39, 198, 


404, 407, 1021 


S. I L5—Inte: ference, when 
its effect wiil be to perpetuate wrong order — Criminal 
Protedure Code (Act V of 1898), s. 195 — Dismissal 
tn default, 


A Court has no powerto dismiss, for default and 
non-payment of process fees, an application made 
under section 395 of the Code of Criminal Procedure. 

Where a Court restores to its file an application so 
dismissed the High Court will not interfere, for the 
order of restoration is required to set rignt what was 
done withous jurisdiotion. MARUDAPPA GouNDEN ù. 
BommManna GOUNDEN, 16 CR L J. 71 


S. 115—Munsif trying 
suit as Small Cause Court Judge although not invested 
wih such powers —Irregularity, whether fatal —Juris- 
dictton. 

A suit in the nature of a small cause was filed in the 
Court ofa Munsif who was invested with Small Cause 
Court jurisdiction. After the institution of the suit, 
the Munsif was transferred bat his successor who had 
no such jurisdiction tried the case as Small Cause 
Court Judge: 

Held, that the Munsif had exercised a jurisdiction 
with w hich he was not invested and that the irregu. 
larity was such as to materially prejudice the parties, 
SALAM BEHARI Lar v. Kaur, 12 A. L. J. 109 909 


S. 115- — B peci fte Relief 





























Act 7 of 1871), s. 9— Question of title involved — ` 


Proper remedy — Suit dis:nissed — Revision. 


Where a suit instituted under section 9 of the ^ 


Specific Relief Act has been ‘lismissed on the ground 
that the trial involved a decision on a question of 

. title to the site, interference under section 118 of the 
Gode of Civil Procedure is uncalled for, as the aggriey. 
ed party has a more effective 1emedy by a suit to get 
rid of the summary decision. 

In a suit under section 9 of the Specific Relief Act, 
the Court must confine itself to the question whether 
the plaintiff was in actual peaceable possession and was 
forcibly dispossessed within six months before suit. 
RAMANURTHI v KuNcHUVARTHY VENEATA SITARAMACTI- 
ANDRA Row Garu, (1914) M. W. N. 25 279 


——— S. 115--7ligh Courts Act 
(24 &+5 Vict. C. 100, s 
High Court—Sonthal Parganas Act (XXXVII of 
1855), 3. 2— Proviso - Sonthai Parganas Regulation( ^ 
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of 1893), s. 27— Suit valued at more than Rs. 1,000 
—Alo»tgage decree —Evecution .- Adjourmnent ofgsale 
by Sub-Judge — Order, tf revisable by High Court. 


The petitioner obtained a decree for more than 
Rs. 1,000 for sale ona mortgage and the property 
was advertised for sale. The landlord objected to the 
description of the property as being mokarrami maurast 
and he alleged that ib was a tenanoy-at-will. Ulti- 
mately tho petitioner obtained a Rule from tho High 
Court, which with the consent of tho parties was made 
absoluto and the landlord was discharged from tho 
record and tho property was ordered to be sold aa 
tenaucy-at-will. The case went bask to the Sub- 
Judge of Deoghur. The landlord also applied tothe 
executive authorities for a further enquiry, which 
wag ordercd to be held by the Sub-Divisional Officer 
who was also the Sub-Judge, who adjourned the gale- 
The petitioner obtained a Rule for the WG ake sale 
of the mortgaged properly: 

Held, that (1) as the subject. pales of the snit ex- 
ceeded one thousand rupees, it was governed by the 
general laws and regulations; 

(2) the High Court’s general powors of superin- 
tendence under the Charter aro in no way restricted 
by the Sonthal Parganas Regulations ard Rules; 

(3) the order of the Sub-Judge adjourning the sale 
can be examined by the High Court, thongh not 
under section 115 of the Civil Procedure Code, yet 
under section J5 of the Charter, and that the Sub- 
Judge should be directed to proceed with the, sale at 








ie SaRDARI Sua v. HUKUM Cgaxp, 18 C. W. N. 

S. 115 (1) if) 690 
—— —— —— —- S. 144 X B39,8B851 
— mama maan s. 150 899 
seme epe few — s, 151 404, 839 
Reenter a G Oe 774 
—— —— —— ———— 8. 152 — Decrce— Fore- 


closure decree passed in place of decree for sale— 
Alteration— Assignecs—Rights, whether determined 
in execution or by regular suit. 


Where in lieu of a decree for sale the Chief Court 
inadvertently passed a foreclosure decree and the 
rights under the decree ‘as passed were acquired 
bona fide by third parties ' the assignees of the decree), 
the Chief Court refused to alter the decree inas- 
much as the application for its alteration was not made 
by the judgment debtor and the assignees of the 
deciee did not press for its alteration. 


The ecntending assignees of the decree were left to 
determiro their rights either im execution or in a 
regnlar suit. Tun Maune v. Momein Bee Beg, 7 L. 
B. R. 81 935 


P nem nnm d 


a KÓ O. P r. 3 826 
—— — — —— 0.2, r.2 e912 
O. 2, Pa Z—38uit jor dis. 


solution of partnership amd repdition of accounts — 

Subsequent suit for recovery of property, held netas’ 

pariners but as co-owners — Previous suit — No bar. 

A paitner suing for dissolution of pa:tner- 
ship and rendition of accounts of his ‘share of the 
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' partnership property is not bound, -in that suit, to 
clain® from his partners property which he and thoy 
. hold, nob. in their right as partners, bat as co-owners 
and independently of the partnership. Ham DYAL v. 
"avs Ram, 83 P. L. R 1914; 43 P. W. R.1814 664 


— 0.5, rr. 5, I3, 17 
and F9 Sunmmons service —Affising of summons 
to door of house — Defendant absent —“ Duly served". 
Where the return of a Serving Officér shows that 

the summons was affixed to the door of the defend. 

ant’s house because he was nob in the village, the. 
summons cannot be said to have been duly served. 

VELLAYAPPA CnugTTY v. VEERAPPA CristTy, (1914) M. 

W.N. 791 D. W. 1 4 


diei ce ee OLS i 3 17 19 
| rg 498 


cuoc c ccce). Gm 18 718 
71 


— Se ee OO. 75 PKs 2, 01 


man -—— O., 9, r. 8—Dismissal 
on plaintiff's default — Application for restoration put 
in within one month —No affidavit or copy of decree 
and judgment filed as ordered—Pelition dismisse1— 
Second application after two months of order dismiss. 
ing swit, barred —Limitation Act (IX of 1908), Sch. 
I, Art. 163. oos 
Where in a suit dismissed for default of plaintiff, 
an application -for the restoration of the suit was 
dismissed also because tbe applicant had failed to 
produce the judgment and decree as directed by 
Court and a second application for the same 
purpose was made 2 months after the original order: 
Held, that the second application was time-barred. 
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Natu Sugea How v. Gauti VENKATARATNAN 689 
———— ————— Q.9,r. 13 899 
aaa ana a O20, p.13 566. 
——— ——-0.21,r.2 963 
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- O.21,rr. 3 (2;, 18 
Cross-decrees —Applications for execution—A pplica- 
lion jor execution of decree in one suit—Order passed : 
upon it but execution stayed, till other garty’s applica- 
tion —Application made by other party within three 
days— Boih applications pending. 


Iun order to constitute cross-decrees, it is not neces- 
gary that the parties should be arrayed as plaintiffs 
and defendants and vice versa in both suits. It. is 
sufficient if they are plaintiffs and defendants ia 
, both, provided. both have decrees in their favour, 
though in one case, ib.may be n decree for payment 
of money, and in the other, a mere order as to 
costs. - i 

` Where a person is sued as “a legal representative’ 
of a "deceased judgment.debtor," in both suits ii 
must be held that he fills tho “same legal character” 
in both. ; = l 
held a decree against B, who held a cross. decree 
against A. Onan application for the execution of his 
decree by A, an order was passed giving liberty to A 
to execute his decree but directing that execution of the 
order shonld be stayed for three days to enable B to 
apply for execution of the cross-decree.-B put in the 
application for hiy cross-decree within three days. 
The Court thereupon ordered that satisfaction bo en- 


- 
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tered of the larger decree to the extent of the 
smaller decree: ; i 
. Held, (Per White, C. J., confirming the order of tho 
lower Court’: . 

(1) that the order was right as there were appli- 
cations for execution of the cross-decrees made to the 
Court; | 

(Per Oldfield, J , dissenting). 

(1a) that the order was passed without jurisdiction 
as A’s application had been finally disposed of before 
B's application was pub in.  HUKMANI AMMAL v. 
SEe&TDAMMAL; (1914) M. W. N. 85; 11 W.3 


—— — O0. 21,r.5 275 


: O. 2I, r. 5—Ewecution 
of decree — Transfer oj aecree for execution to another 
district —Sending decree direct to Sub Judge— Dis. 
anissal of. petition by Sub Judge, whether Legal. - 

The District Judge of Gaya, on an application, issued 


= 














am Fat m etl 





. process for execution tothe Sub.Judge of Palaman 


direct instead of sending it to the Judicial Commis- 
sioner of Chota Nagpur so that he might send it 
on to the Sub.Judge. Tho Sub-Judge dismissed the 
application: 

Held, that he should have returned the papers to. 
the District Judge of Gaya in order that he might 
adopt the correct procedure, and should not have 
dismissed the application. PRAKASH CHANDRA SARKAR 
v. PANDEY BALDEO RAM 682 


= tat O.21,r. 17, paras. 
(I) & (2) — Execution of decree —Limitation — 

Applicant lo be allowed to file list of immoveable 

properties — Permission by Court, without fixing date 

within which lo file list — List filed after peril of 
< limitation— Whether application for execution Larred 

by Limitation. l 

Peforo the period of limitation had arrived, a 
decree-holder applied to the Court under Order XX1,. 
rule 17, of the Civil Procedure Code, to be allowed to 
file a list of immoreable properties which he had not 
filed till then. She Court simply made the order, 
"permitted." Subsequently, the list was filed, but 
by that time the period of limitation had already 
run: 

Held, that the effect of limitation could not be 
excluded in this case unde paragraph (2) of rulo 17 
of Order XXI, as the application had not been amend- 
ed according to the provisions of paragraph (1), be. 
eause no time was fixed bv tho Coart within which 
the list was to be filed, and thatas the law was not 
complied with and as the necessary formalities ware 
nob carried out within the time prescribed by liw, the 
execution proceedings were time-barred. BALIMULUA 
BAHADUR v SAINADDI SARKAR, 18 C. L. J. 538 337 


: O. 21, r. 22—0nission 
to record service of notice on judgment-debtor—lIr- 
regulartty— Sale in execution, 

Where 2 Court, on receipt of the return hy the pro. 
ce s server of a notice, orders attachment of property, 
it impliedly declares that the notice to the judgment- 
debtor was “duly served,” nnd itis not necessary, iu 
such cases, to maka an express declaration of service. 
An auction sale held in pnr-nance thereof cannot be 
cet aside ou the mere ground that the Conrt did not 
write an express order that tho service of the notice 
was effected, 
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Quiere.  Whcther omission to serve the notice 


required under Order XXI, rule 22 of the new Code, 
is such an irregularity as to*vitiate an auction sale 
held under that Code? Manomep MERA HOWTHER v. 
Kapir Mera Rowrner, (1914) M. W. N. 63 302 


——— —— ——— 0.21,r.26 548 


—— 0. 21, rr. 35 (2), 
.95, 9G—Auction-purchaser of undivided share-- 
Effective possession to be given~—-Delivery of posses- 
sion. 

Where an auction-purchaser purchases an undivided 
share in & house, he should be given an effective 
possession nnder Order XXI, rules 38 (2) and 95, 
and nof under rule 96 of the Civil Procedure Code. 
Sarve Becam v. Tas Began, 12 A. L, J. 259; 36 ATI 

á - I 

O.21,r.46 870 


nM Rc uat Oo. 21 | r. 57 — Attach- 
ment before judgment—4Application for arrest of judg- 
ment-debtor upon  decree—Dismissal in default- 

Attachment not dissolved. 

Order XXI, rule 57, of the Code of Civil Procedure, 
1908, applies only to attachment in “execution of a 
decree.” 
property of the judgment-debtor before judgment, and, 
after obtaining the decree, applies for his arrest, but 
allows the application to be dismissed for default, 
the attachment is not thereby dissolved but continues 
effective. 

Where a decree-holder applies in another execu. 
lion petition to be allowed to share rateably in the 
proceeds of the sale of the property altached by him 
before judgment, but which i$ proposed to be brought 
to sale by another decree-holder, who had also attached 
it in execution of his decree, it cannot be said that the 
decree-holder has converted the attachment before 
judgment into an attachment in execution. Bavupnin 

Sante v, ARUNACHALLA Mupari, 26 M. L, J. 215 S351 


—- O., 21, r. G3—Court 
Fees Act (VII of 1870), Sch. II, Art. 17, cl. 1— 
Evidence taken in summary proceedings, admissibility 
of, in regular suit. 

A suit under Order XXI, rule 63 of the Civil Pro. 
cedure Code, should bear a stamp of Rs. 10 as pres. 
cribed by clause 1 of Article 17 of Schedule II of 
the Court Fees Act. 

In cases of this description, a Judge should find the 
facts upon the evidence tendered and taken in the 
regular suit and not uponany evidence ‘taken in the 
summary case. And although the evidence taken in the 
summary case is admissible upon certain condition: 
and for certain purposes, it is irregular to admit the 
depositions of parties made in the sammary case 
withont examining them or their Advocates. Nea 
Serk v. NGA Pv, U. B. R. (1913) T, 181 


—— — ne O. 2I, r. 63—Objection 
proceedings, judgment debtor when a party to. 





W—— a, —M—Á— rim € 
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The question whether a judgment-debtor is to be 
regarded asa party to objection proceedings must 
depend upon the facts of each case Whore in ob- 
jection proceedings the contest was throughout bet. 
ween the judgment-debtor and the objector and the 
executing Court allowed the objection despite the 
protests of the judgment-debtor: 


INDIAN CASES. 


Where, therefore, a plaintiff attaches tha: 


Civil Procedure Code -(1908)—ocontd. 


Held, that the order of the exacuting Court was an 
order passed against the judgment-debtor anti that 
he wasu party to the execution proceedings and, 
therefore, entitled to bring a suit under Order XXI, 
rule 63 of the Civil Procedure Code (Act V of 1908). 
ANANT Ram v. DAMODAR Das, 102 P. L. R, 1014; 59 P. 
W.R, 1914 i 9 


iL — ——— ———— Q.21, r. 89 193 
O. 21, r. 89 —Applica- 


tion need not be in writing or signed by applicant. 

An application under Order XX{, rule 89, need not 
be in writing or signed by the applicant. Martappa 
ANNAM, HARI Hara IYER, 14M. L. T. 5384; (1914) 
M. W. N. 62 291 


— — — — —— — O. 21, r.. B9 — Deposit 
of money by judgment-debtors, other iham those ap. 
plying to set aside sale —Decree-holder in position to 
receice amount. 

It is nob necessary that a judgment-debtor apply. 
ing to set aside & sale under Order XXI, rule 89 
of the Civil Procedure Code, should deposit the 
entire amount mentioned in the sale proclamation; 
he can take advantage of the sums deposited by the 
other judgment-debtors, provided that, the entire 
amount mentioned in the sale proclamation is fully 
made up aud the decree-holder is in a position to draw 
the ful amount from Court. MurrTATHIL KRISHNA 
MENON v. COLLECTOR or MALABAR 


ure om 0. 2 I 3 P. 89 — Deposit 
by judgment-debtor to have sale set aside -— Deposit 
short —Mistake of judgment-dobtor due to information 
received, from Serishtadar or chief ministerial officer 
of Court, effect of —Áct of Court, 

Under Order XXT, rule 83 of ths Civil Procedare 
Code, a judgment-debtor deposited in Court within 
the prescribed period an insufficient amount repre. 
sented to him by the Serishtadar of the Court as 
being recoverable under the decree. The jadgment- 
debtor, however, petitioned for permission to deposit 
the balance but the lower Court rajected the petition 
a3 filed after the prescribad time and confirmed the 
sale: 

Held, that as the judgment-debtor was led into the 
mistake by an officer of the Court who wa3 entitled in 
the course of his duties to represent what was the 


d 











` gmount due from the judgment.debtor,the sale should 


be set aside. GHULAM MAHNHOMED MUSTAKA v. MANINDRA 
Nata BHATTACHARYYA 


* 














0. 2 || s F.a 90 — Applica- 


tion to set aside sale in execulion proceedings — . 


Proceedings stayed by Appellate | Court —Sale con- 
eluded in violation of that order —Order brought- to 
Court’s notice by telegram to Pleader--Juris liction to 
conclude sale. i 


A subordinate Court has no jurisdietion to com-. 


mence, proceed with, or confirm an anction sale held 
in exeonlion when the Appellate Conrt has stayed all 
proceedings in execution of the decree. It cannot be 
said that an official communication of the order alone 
will have this effect. It isyseafficient if the order 
comes to the knowledge of the Coart in any manner, 
The moment an Appellate Court.has made an un. 
conditional order for stay of execution, it beeomes an 
operative order and suspends the power of the Sub. 


(1914. 
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ordinate Oourt to carry on farther execution proceed- 
ings, CRAMANATHAN OHETTY v. ARUNACHALAM OREFTY, 
(1914) M. W. N. 46, 15 M. L. T. 151; 26 M, L. J. o9 


1 L, W, 22 
—- QO. 210, Pa 9S—Interest 
— Execution of decree —Sale of judgment-debtor’s pro- 
- perty —Digpute betweeen two rival bidders — Confirma. 
hon of sale—Interest up to confirmation, whether 
decree-holder entitled to. 











Where in execution of a decree the property ofa 
judgment-debtor is sold, the purchase-money may be 
paid out to the decree-holder before the sale is con- 
firmed. 

But such payment is in the disoretion of the 
Court; and where there is a controversy between two 
rival bidders, the Court will not order the payment 
of the purchase-money to the decree-holder before 

the sale is confirmed. Therefore, in such circam- 
' stances, the decretal money is not made available to 
the decree-holder until the confirmation of the sale 
and he is entitled to interest up to that date. NAFAR 
CHANDRA PAL v, GOPAL DHANDRA, 19 C, L. J. 368 


946 
samata amana MEA cre Á— MÀ ———— O. 21, rr. 95, 2 


71 


— re Q. 21 sl. 101 -—Investi- 
gation of title —Morigagee of occupancy holding in 
possession — Whether possession on his own account or 
on account of mortgagor — Tent decree—Purchaser in 
execution, if cau summarily tike possession from 
mortgagee in pcasession—Annulment of incumbrance, 
whether necessary. . 








No question of title can be investigated in a pro- 
ceeding under Order XXT, rule 101, of the Civil Pro- 
cedure Code. 

A mortgagee of an occupancy holding is in pos- 
session of it on his own account and not on as- 
count of his mortgagor within the meaning of 
rule 101. 

Consequently, the purchaser of an occupancy hold- 
ing in execution of a rent decree is not entitled to 
oust the mortgagee in pdssession summaily in 
execution proceedings, but must annul the incum- 
brance before he can terminate thab possession. 
Kepara Naty BAG v. Sapay Cnanora NANDI, 19 O. 
L. J. 13 70 





plaintiff who had no interest in suit — Legal repre- 
sentative of such plaintiff, whether should be implead. 
ed. 


In & mortgage suit H was made a co-plaintiff 
simply because he held a succession certificate to 
the estate of one 4, who was one of the mortgagces. 
Asa matter of fact, H had no interest in the mortgage 
in suit. H-died pending the litigation; 

Beld, that it was not necessary to bring his repre- 
sentatives on to the record. GULSHER Kuan r. 
Masado ALI KHAN j 


—— — —~~-—— —- 0, 22, r. 4 (2) - veg 
representative of deceased defendant not broughs 

" on record within time —Suit withdrawn with liberty 
to bring fresh suit--New suit nob maintainable 
against defendant's representatives not on record 


GENERAL INDEX, 


— — O. 22 — Death of one. 
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— —— 0. 23, r..1 and O, 
22, r. 4, cl. 2—Legal representative of deceased 
defendant not brought on record within time —Suit 
uithdrawn with liberty to bring Jresh suit —New suit 
not maintainable against defendants representires not 
on record. > 








Where a suit abates against a particular defendant 
by reason of his legal representatives not having boen 
brought on the record within the time limited by law 
and the plaintiff thereupon withdraws his snit with 
permission to bring a fresh suit, such permission only 
empowers him to bring the fresh suit against those 
defendants who were on the record on the date of 
withdrawaland not againsta defendant who on that 
date had ceased to be on the record or against the 
legal representatives of a defendant who was dead 
and against whom the suit had abated. GADE Suns. 
AMMA V. BULUSU VENKATASURYANARAYANA, 14 M. L. T, 
485; (1914) M. W. N. 61 260 


lt pakan abaan JE 23 poa 961 
— —— —— ——. 0. 26, r. 10 (2) 858 
0. 29, P. I —Pleint — 


Sui! by Corporation —Plaint signed by principal officer 
whe is also am-mukhtear, if sufficient. 

















In a suit brought by a Corporation, a limited Com. 
pany, the plaint was signed by the principal officer 
of the Corporation who also was the am-imulhteay 
of the Corporation: 


Held, that this was a sufficient compliance with the 
provisions of rule 1, Order XXIX of the Civil Proce. 
dure Code and that the additional circumstance that 
he was also the am-mukhtear of the Company did not 
invalidate his act as the principal officer. Craxura 
SEKEAR ZEMINDARY Co., Lp, v, Ram Komar HALDAR 


674 

— ———— ——-0.32,r.7 923 
—— -— — —— —Q0.32,r. I5 673 
— ————— ——— 0. 33,r. 3 673 
€"——— — O. 34 293 





————— 0. 34, r. [D—Transfer 


of Property Act (IF-oj 1882), s. 8S5— Party —Person 

asserting title paramount or opposed to that of mort. 

yagor. 

Order XXXLY, rule 1 of the Code of Civil Procedure, 
does not prohibit a person claiming a title paramount 
or opposed to that of n mortgagor being made a party 
to n mortgage suit, although section 85 of the Transfer 
of Property Act was construed as enacting otherwise, 
OBALAMPALLI RAMALAKSHMANNA, In re 








— aaa. O. 34, r. I 570 
es — ———— Q. 34,r.5(2) 40) 
--—— — — — —— O.34,rr.7,8 283 

—— aa O. 34, r. IO- dort. 





gage suit —" Costs. in suit", morning of —~Costs op 


appeal anainst one defen lint -Simple money lengo 
— Interpretation of decree - Fiend decree. after apii. 
le deeree for costs. 


In a suit for sale on a mortgage, the plaintiff ub. 
tained a decree against a number of defendants. One 
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of the defendants only appealed. The appeal was dis- 
missed and costa were awarded to the plaintiff 
from the defendant who had preferred tho appeal: 

Held, that the decree for costs in-appeal could be 
executed as a simple money decree against the 
defendant who had appealed. 

The terms of Order XXXIV, rule 10, apply to 
suits for foreclosure as well as to suits for sale. 

Order XXXIV, rule 10, refers primarily to costs 
incurred.in the Court which prepares the final dec- 
ree. 

The holder of a preliminary decree under Order 
XXXIV, rule 4, is nob required to wait for the ter- 
mination of all proceedings in appeal from that dec- 
ree before applying for a final decree under rule 5. 

A Court exeenting a decree must interpret the 
terms of the particular decree before ib with refer- 
ence to the facts of the case. ^ 

Where final decree is applied for after an appellate 
decree for costs has been passed against one only of 
the several defendants, the decree-holder cannot ask 
for the costs of the appeal to bo included in the 
amount finally held due. MUHAMMAD SADIQ v. Guocs 
MUHAMMAD, 11 A. L. J. 975 42 


——— 0. 39, r. 2(3) 404, 
499 





a — M—t 





—— —— — ——- 0. 40, Y. ID—AReceiver — 
Partition suit— Court ordering plaintiff to have 
control and management of one portion of property 
and defendant of another portion pending suit— 
Order not ultra vires. M 
An application for a temporary injunction was made 

in a suit for partition. The Court ordered the plaint- 

iff to have control and management of a portion of 
the property and the defendants of another portion 
during the pendency of the suit: 

Held, (1) that the order was not ultra vires, but was 
one covered by the provision of Order XL, rule 1, 
of the Civil Procedure Codo; - 

(2) that the order was not illegal or improper merely 
because it was made suo motu without any application 
for the appointment of a Receiver. Dan Prasan v. 
Gopi KisHEN, 11 A. L. J. 978 


Lu —— ——~. 0. 40, rr. I (d^. 2 
352 


= — — —— — Q. 41, re 4--Suit for 
possession decreed by first Court — Decree set aside on 
appeal by one of defendants —Whether legal --Second 
appeal by plaintiff making defendant No. 1 alone as 
respondent, whether regular — Other defendants, whe- 
ther should be made respondents— Lambardar — 

Authority to settle land vacated by original lenant — 

Statutory authority--Customary or implied authority 

— Qontract Act (1X of 1872), ss. 203, 204, 208 — Prin- 
' cipal and agent — Authority conferred on agent by two 

or more persons jointly — Revocation of authority by 

one, whether legat—Revocation of authoritu, schen. 
takes effect, as to third person, 

The plaintiffs and the defendaut No. 1 were gaontias 
of & village which comprised the disputed land, the 
defendant No. 1 being the lambardar. The land was 
originally in the occupation of a tenant who aban- 
doned it. As soon asthe tenant vacated the laud, 
the plaintiffs served notice upon the defendant No. 1 
in which they requested him either not to lease their 
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* . 
share of the land to any tenant or to leasa the same 
to the plaintiffs themselves. Nofbwithstandiff thia 
notice, the defendant No. 1 settled the land with the 
other defendants, The plaintiffs,consequently, bronght 
this suit for a declaration that the defendant No. 1 . 
was nov competent to grant a valid lease to the other 
defendanis and that they, the plaintiffs, were entitled 
to joint possession of tne land. The first Court decreed 
the suit. Against that decree, an appeal was pre. 
ferred by defendant No. 1 alone and to tkat appeal ' 
the plaintiffs, but not the tenants-defendants, were : 
made respondents. On appeal, the suit was dis. 
missed, The plaintiffs appealed to the High Court, 
making the defendant No. 1 alone as respondent: 

Held (1) thatibwas open to the Appellate Court, 
under Order XLT, rule 4 of the Civil Procedure Codo, 
to reverse the entire decree of the first Court upon 
the appeal preferred by the defendant No. 1 alone, 
bat the High Court could not set aside the appellate 
decreo in so far as it is in favour of the tenants. 
defendants in-their abzence and, consáquently, if was 
obligatory upon the plaintiffs-appellants to join as 
respondents to this appeal nct merely defendant 
No. 1 but also the tenants-defendants; 

(2) that ifthe plaintiff could establish that the 
tenants-defendants were aware that the authority of 
defendant No. l had been revoked by the plaintiffs, 
the latter will be entitled to a decree for joint posses. 
sion; otherwise the suit would stand dismissed. i 

A lambardar has no statutory authority to make a 
sebtlomeut with tenants of land vacated bya tenant; 
bat he may have customary or implied authority 
from his co-sharers to do-so. . 

Where authoriby is conferred on an agent by two 
or more principals jointly, the authority may be 
revoked by one, and itis sufficient if the notice of 
revocation is given by one of the principals. 

The revocation of the authority of an agenb may 
take effect, in so far ns third peraons nre concerned, 
nt t point of time different from the moment when 
it takes effect with regard to the agent himself. As 
to the agent himself, the revocation takes effect from 
the time when it is made known to him, and as to 
third persons, when itis made known to them and 
not before; and until revocation is so made known, it 
is inoperative. If known to the agentas against his 
principal, his rights are gone, but as to third persons, 
who aru ignorant of the révocation, his acts bing 
both himself and his principal. 

Express or actual notice 13 not necessary in the caso 
of a third person; it is sufficient to establish that the 
person had knowledge that the authority of the ngent 
had been revoked. Dasarata Pate v. Broso MOHAN 
Gaoxr1a, 18 0. L. J. 621 


O. 41, r. 25— Remand 
order —'Trial on issues— Direclion to call for parti. 
cular kind of evidence—4Appellate Court, power and 
jurisdiction of ~ Material irregularity. 





ey dikana 








Where an original Court comes to clear findfhes on 
the issuea material to the decision of a care, an Appel. 
late Court is not competent to remand the case for trial 
on the samo iasues and define the particular kind of 
ovidence required for their determination. Tt is quite 
improper, after thd parties go to trial and have ample 
opportunity of producing evidence in support of their 
respective cagss, to allow the losing party to have 
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the case re-operted again with directions to ‘call for a 
particulgr kind of evidence. The Appellate Cour 


ought to form its own estimate of all the evidence on ' 


the record before it. RAGHUNATH Dass v. HANDHIR 
SINGH 12 


—— — 0.43, r.1 (a) GI4 











ma aan aaa Bn an aaa 0.43, r.1(r) 404 
KAN ti ceca pees 0. 43,r. I (s) 352 
———— ————— 0.43, r. I (w) 773 
————— —— — O, 45, r 3 — Question 

of law involved ` 39 





——— —— 0. 47, r. | 324 


— ————— —— 0. 47, r. I-- Review, 
grounds for —Áppsal badly drafted or badly argued 
by Ccunsel, whether ground for Review. f 


A review of judgment cannot be granted when 
no new or important matter " has been discovered, 
nor ia there a“ niistake or error apparent on the 
face of the record,” nor “any other suficient 
reason " for the same. 

Àn appellant, who has neither contested a 
liability imposed on him by the deerce of the 
original Court in the memorandum of appeal nor in 
arguments addressed on his behalf at the hearing of 
the appeal, cannot escape that liability by asking for 


. & review of judgment. 


_A judgment-debtor, who has never contested the 
decision of the first Court, cannot ask fora review of 
judgment passed on appeal by othor judgment-debtors. 

The omission of an appellant to rely on or refer 
toa certain provision of the Code of Civil Pro- 
cedure af the hearing of his appeal amounts to a caso 
badly argued butis no sufficient reason for allowing 
a review. 


he argument that there is another remedy’ 
-~ open to a party to obtain relief against a decree 


may, if correct, be a reason for not allowing 
review of judgment on which the decree is based. 

A review cannot be granted on tho ground of 
the judgment being inequitable or erroneous in law, 
when the Court cannot find it as such without going 
fully into the case. Afusammat HUSSAINA v. SAHID 
Nun, 208 P. W. R. 1018; 103 P. L. R. 1914 735 


swe 0 47,64: 743 
— —— 0. 47, r. 4(2) 953 
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— m Sch, Il, paras. 14, 
I5, 18—Lower to stay suit discretionary — Con- 
tract Act (IX of 1872), s. 7—Qualified acceptance— 
Counter-proposal, must be accepted to make contract 
—Acceptunce in writing or by conduct — Award, 
signed at different dotes, whether valid. 

- The action of & Court under section 18, Schedule IT 


of th8 Civil Procedure: Code (Act V of 1908), is only 
io be taken when one of tha parties to the suit has 


‘applied to the Court to stay the suit. Such an 


. application is in all cases to be made ator before 
the settlement of issues, eveu when au application 
has been made, the Court basa discretion wheter 
or not to stay the proceedings. 


-~ 


—— 0.47,r.8 953- 
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Àn acceptance of an offer with a variation is no 
acceptance at all, it is simply a counter-proposal which 
must be accepted by the original promisor beforo a 
contract is made. 

“The acceptance of a counter-proposal need not bo 
in words orin writing. Tho subsequent conduct of 
the party concerned may constitute acceptance. 

An award cannot be considered a valid award 
unless it disposes of all the matters referred by the 
parties to arbitration. 

All arbitrators should exccento their award at tho 
game time and place. Anaward signed by several 
arbitrators at different dates is invalid. BHAGWAN 
Das v. Surv Diar, 92 P. R.191?;109 P. L R. Ha 











Sch. I, para. 15 
811 





i Sch. fF, cL 17— 
Application to file agreement to refer te arbitration — 
Land to be partitioned— Matter not cognizable by Civil 
Court—Agreement not to be accepted in part. 


A applied, under clause 17 of the second Schedule 
tothe Civil Procedure Code, that an agreement for 
reference to arbitration between himself and certain 
other parties might be filed in Court, and that tho 
agricultural land and certain cattle, belonging to the 
parties to the agreement, which related to the said 
land, be partitioned between the parties through the 
arbitrators: 

JIeld, (1) that the Civil Court had no jurisdicton to 
eniertain the t.pplication, as it related to the partition 
of agricultural land within the meaning, and for the 
purposes, of section 158 (2) clauses (17) and (18) of the 
Panjab Land Revente Act, 1887 ; 

(2) that the agreement could not be accepted in 
part, à. e., as to the division of the cattle. Faznpin v. ' 
SHaH Nawaz, 46 P. L. R. 1914; 56. P. W. R. 1914 





2 ———-— Sh. II, para. 18 
f 8l 


— Á— Hg ro 


— — — — —— — — para, 21 (2) 
391, 690 


Appendix D. Form 
21, Q. 26, rr. I2, I6-Prelininary 
decrce— -—- Commi sioner to be formally appointed ~ 
Receiver or  Conmissioner— Conduct of parties — 
Estoppel as te powers of person appotnted— Ob. 
jections to report of Commissioner—-His examination. 








In a suit for dissolution of partnership and accounts 
the Court passed an order giving a preliminary dec- 
ree for dissolution and fixing the shares of the 
parincis, No formal decree, however, was drawn un, 
but on the same day an order was passed directing 
inter alia that S beappointed Receiver and that a 
copy of the decreo should be sent to him, and 
he was instructed to submit a ‘report’: * 

. Held, that the Court shonid have passed a formal 
preliminary decree in Form 21, Appendix D, Civil 
Procedure Code, and if it wanted 8 to do any mot» 
than act asa Receiver, it sheuld have recorded any 
order te shat effect. 
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But where the conduct of the parties, and the 
action of and expressions used by them and by the 
` Court, made it clear that all parties accepted S as a 
Commissioner Lo examine accounts, -neither party 
in view of section 99, Civil Procedure Code, could ' 
be allowed in the Chief Court to go back upon this. 

Where objections are filed to the report of a Com- 
missioner, the objectors should be allowed to examiue 
the Commissioner upon his report, and to substantiate 
by evidence their objections. MURLI Mar-DaYvAL 
CHAND, FIRN or v. LAcunMan, 72 P. L. R. 1914; 45 P. 
W. R. 1914 526 


Clog on equity of rcdemption—Clause providing. 
for sale on default ; 54 


on redemption ~ Collateral transaction 132 


Cocaine —1llegal possession -- Possession of bill of 
lading --Oonstructivo possession —Attempb to effect 
illicit importation of cocaine I 


Collusion—Fraud — Interest, paymont .of, by 
mortgagor aftèr parting wiih equity of redemption 
— Effect on purchaser 51 


Commitment to Sessions — Accused 
acquitted under section 323, Penal Code—Subse- 
quent commitment to Sessions for trial under sec- 
iion 304 . 


Companies Act (VI of 1882), s. 169 
— Course of appeal, determination of — Only one 
appeal allowed —No further appeal —'Three weeks 
from order of District Judge--Plea not raised in first 
Court and not taken up in grounds of appeal — Appel- 
late Court not to make up new case or permit plea to 
be raised. f 
The course of appealin the matter of the winling- 

up of a company is governed by the same conditions 

in, and subject ro, which appeals may be had from any 
order or decision of the District Judge in cases within 

' his ordina:y jurisdiction, with this reservation, how- 

ever, that there is only one appeal and no further 

' appeal lies. . ` 
The three weeks spoken of in séction 169 of the 

Companies Aot date from the order of the District 

Judge. 

Where a plea is not raised in tho first Court at all 
and is not urged in the grounds of appeal, it would be 
incorrect for the Appellate Court to make up a case 
for the plea or to allow it to be made at the eleventh 
"hour. BisugsHAR Natu v. KANHAYA Lar, 34 P. R. 
1918; 45 P. L. R. 1914 250 


——— — — S, 169 — Three weeks! nolice— 
Appellant» duty to be prompt. 

An appellant who desires to contest an order passed 
under the Companies Act must act with promptitude 
and satisfy the Court tbat he has himself done every- 
thing to comply with the strict provisions of section 
169 of the Act. SrrLTAN Singa v. BADHAWA SINGH, 
100 P. L. R. 1914. 


Co-^^oensation. See LAND ACQUISITION Act; 
Mion E PROFITS, 
—— ——— —— lo accused~—Imprisonment in de. 
fault of —Foim of order 
—— —— —— Criminal ease - Order for paymont 
of compensation passed four days after order of ` 
discharge— Irregular but not ullra vires 











[2] 
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- 


+ 


[1914 


r 


Compensation - concld. 


—— —- —— —— Land aequisition -Market.value of . 
bust land—Principles of assessment of value—Re- 
cognised mode -Taking average of prices at recent 
sales 7 


Compound interest — Agriculturist and 
money-lender — Balances struck from time to time 


Compromise —Admission of right ~-816 


—Agreement relating to matters not 
in dispute—Agreement not registered, whether ad- 
missible as to those matters —Decrae, matters not 
embodied in 














~—Hx parte decree obtained without 
mentioned compromise —Decree obtained by ES 








——Minor—Conseut of Court —Negli- 
gence—Fraud—Decree based on compromise, when 
can be set aside 923 








—— as to naluro of toner 





effect 24 
——--——, petition for—Ploading —Rogistra- 
tion 35 


Confession — Magistrate on leave and outside 
jurisdiction — Accused ignorant of Magistrate’s exist. 
ence — Value of evidence 150 


+ 
a E 





Voluntary naiure of confession asked at 
end of statement—Defect of form not altering charac- 
ter of confession——Partof confession, if found false, 
whether confession to be rejected entirely — Oriminal 
Procedure Code (Act V of 1828), s. 164. 


Wherea Magistrate, instead of questioning the 
accused as to the voluntariness of a confession before 
recording the confession, asked him after the confes. 
sion was recorded: i 


Held, that the defect was merely one of form 
and did not alter the character of the confession. 


If parts of the confession of an accused. are found 
to be false, the entire confession need not ba rejected. 


After the entire statement of a prisoner has been 
given in evidence, any pact of it may be contradicted 
by the prosecution if they choose to do so, and then the 
whole Lestimony is left open for consideration precisely 
as in other cases where one part of the ovidence 
contradicts another. Even without such contradiction, 
ib is not supposed thatall the parts of a Gonfession are 
entitled to equal credit. Ifsnficient grounds exist, 
the part that charges the prisoner may be believed, 
while that which is in his favour may be rejected. 
PULIN TANTI v. ENPEROR, 40 C. 873; 15 OR. L. J. T 


Construction of document-Wil or 
non-testamentary instrument — Test —Date ‘of effect, 
decisive — Name immaterial— Registration Act (TII of 
1877), 8. 17. * 


Where an instrument is intended to taka effect from 
ihe date of execution, it is a non-testamentary 
instrnment requiring registyution under section 17 o£ 
the RozistrAtion Aet and nota "Wil", nobtwithstand. 
ing that that word is used in the insbramaut. 
KRISHNASAWMI UDAYAN v. KAMALAMBAG Ammar 657 


* 


Vol. XXII] ; 


* . . 
Consummation, whether necessary for claim 
of dower . 529 


Contem pt—Receiver—Obstruction of Receiver 
im discharge of duty—Stranger in possession not to 
obsiruct Receiver but to apply to Oourt for redress of 
grievance —Costs against person obstructing Receiver. 


The right of a stranger in possession of property to 
continue inepossession is not affected by an order of a 
Court appointing a Receiver; but the fact of his 
possession does not give him the privilege to interfere 
with the Receiver directed to take possession ofthe 
property. His proper course is to apply to the Court 
to redress his grievance. If he interferes with the 
Receiver, he does so at his peril. The Court will not 
permit the Receiver appointed by its authority to be 
interfered with or dispossessed of the property, he is 
directed to receive, by any one, even though the order 
appointing him may be perfectly erroneous. 


A person who is guilty of a contempt of the Court’s . 


‘authority by obstructing a Receiver iu the discharge of 
his duty may be made to pay the costs as those of a 
hearing and nobof a motion. Mm, P. Roy CHOWDHURY 
v. NALINI ProxasH SEN, 18 C. W. N. 289; 15 Cr. L, J. 
' 66 417 


— Of Court—BReceiver—Several 
Receivers in respect of several portions of same 
property~-One Receiver bringing suit against an- 
other without permission of Gourt— Dismissal of 
suit, whether proper 


Contract to grant permanent lease., See SPECIFIC 
- PERFORMANCE. 


-— ~, joint—Alteration of position under, 
effect of 263 


‘Contract Act (IX of 1872), s. 2 (a)— 


Joint promise Consideration paid to one promisor 
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— — ——— S. 7 


—— — — —— S: 16 ` 528 


— ——— — Sa 18—Undue | influence — Promis. 
sory-note —Interest at 60 per cent. —Presumption — 
Evidence — Whether Court can cut down interest 
where no undue influence—Contract, Court cannot 
alter. 


It is nob open to a Court on general equitable 
grounds to interfere with a contract and reduce the 
high rate of interest (60 per cent. in this case) 
in a promissory-note unless the Gourt is "atisfied that 
the contract was brought about, and the stipulation 


as to high interest obtained by the exercise of, undue. 


influence as defined in section 16 of the Contract 
Act. : 


Per White,.C. J.—The high rate of interest may 
be evidence not only of the unconscionable nature 
of s bargain but also of the fact that the will of the 
party who consented to pay the exorbitant rate of 
interest was dominated. 


Per Sankaran Nair, J.—Wxcessive interest in itself 
may not bea ground for relief, but if may be eyi- 
dence of the fact that the debtor must have been in 
a very helpless condition to accept the terms im. 
posed by the creditor. It may also be evidence 
that the latter must have used it to obtain unfair 
advantage over the former ifthe position of the 


1 ~ 
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parties is such that the Court may fairly presume 
that otherwise the debtor would not have accepted 
those terms. KESAVULU NAIDU v, ÁRITHULAI AMMAL, 
36 M, 533 








S4. 16—Undue  influence— Agricul- 
turist and money-lender— Balances struck from time 
to time— Compound interest. 


In accounts between money-lenders and agriculturists, 
when balances are struck or bonds executed from time 
to time, compound interest naturally comes into play, 
interest being oaloulated and added to principal each 
time that the accounts are settled, but thig does not 
necessarily mean that any undue influence is exer. 
cised. QAMAR Din v. HARBHAGAT, 43 P. L R. m 


S. 17 720 


S. 23—Agreement to compound a 
non-compoundable offence — Entering into agreement 
after due deliberation does mot make it lawful, 4f 
consideration or object is unlawful. 








——_s 








Where certain promissory-notes were executed 
before the withdrawal of a prosecution of the executant 
under section 406, Indian Penal Code, and were not 
handed over to the complainant till after the prosecu- 
tion had béen withdrawn and the withdrawal thereof 
accepted by the Magistrate, and there was a distinot 
agreement that the promissory-notes would not be 
handed over to the complainant unless the accused was 
dicharged by the Magistrate: j 

Held, that (1) the consideration for the promissory- 
notes was clearly the agreement to compound an 
offence which by law was nob compoundable'and it 
was, therefore, unlawful within the meaning of section 
23 of the Contract Act; 

(2) the fact thatthe accused, during the course of 
his trial after going into the accounts and discussing 
the compromise to be made with the complainant for 
two or threa days and after due deliberation, admit. 
ted his liability to the complainant in a certain sum 
and agreed to pay the same in cash and promissory. 
notes, could not make the agreement between the 
parties as embodied in the promissory-notes lawful 
if the object or consideration of that agreement was 
wholly or in part the withdrawal of the prosecution 
for the offence which wasin law non-compoundable. 
GHULAM MOHI-UD-DIN v. Dgok1 NAND, 51 P. L. R. 1914; 
57 P. W.R, 1914; 89 P. R. 1914 


s, 69 253 


S. G9— Mortgage of two items of 
property to one person—Sale to different persons on 
different dates~-Sale to one free from incumbrance— 
Sale to another charged with payment of mortgage — 
Failure to pay-—-Mortgage decree making both items 
liable — Payment by one vendee to save his property. 














A was the owner of two items of property. In 
*1889, he mortgaged both of them in favour of B. On 
31st July 1895 he sold one of the items to C fresing 
it entirely from the mortgageiu B's favour. The next 
day, t.e., on August I, 1895, he sold the other item to 
D directing him to pay up the mortgage in favour of B 
in full? D failed to pay as directed; & brought a 
suit on his mortgage, and obtained a decree for sale 
of both the items of property. C was not made 
personally liable under the decree; but C, in order to 
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save his property from sale, paid the full decretal 
amount, and brought the present suib to recover ib 
from A or D: 

Reld, that under section 69 of the Contract Act, D 
was bound to pay C the whole deoree amount paid by 
the latter to save his property from sale, and not 
merely a portion of the decree-debt proportionate to the 
extent ofthe mortgaged properties in his possession. 
MUTHURAKKU MANIAGARAN v. RAKKAPPA MANIAGARAN, 
14 M, L, T. 591; (1913) M. W. N. 1047; 26 M. L. J. E^ 


Pd 


—— — SS. 69, 70 — Rent decree 
against tenant for certain mouza—Subsequent pur- 
chase of mouza by plaintiff—Payment of decretal 
amount by plaintiff—~Inability of tenant for such 
amount. 


A landlord obtained a vent decree in respect of a 
certain mouza. After the decree the mouza was 
bought by the plaintiff who paid the decretal amount 
in satisfaction of the landlord’s claim when he adver- 
tised the mouza for sale in execution of his decree. 
The plaintiff brought a suit against the tenant for 
the amount so paid: 

Held, that the plaintiff was entitled to recover 
under section 70 of the Contract Act, though not 
under section 60. MARATHA HARSANKAR SAHAI v. 
BANDHU SANU 720 


— S. 70 
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md 


and tenant—Payment of water-cess— Unauthorized 
use of water. 


A, a tenant, 
out permission 
water rabe. 
and brought the present suit to recover ib from 
A on the ground that he had benefited by the 
payment: : 

Held, that A was not liable. The only consequence 
of the non-payment would be a sale of the proprietary 
estate of B who alone was liable. 4 thus did not 
benefit by the payment. DisrRicr BOARD or TANIORE 
v. Muna Mavana, (1914) M. W. N. 66 3 


— S. 7 3—Betrothal contract, breach 
of — Damages, elements to be considered in «38e85ing. 


In assessing general damages in the case of 8 breach 
of a betrothal contract the Court will not take into 
consideration the amount which the plaintiff may 
have to pay if he wishes to secure another woman, 
as his wife. But something must be awarded for 
the annoyance which the breach of the contract has 
caused him and also for possible loss of reputation 
and injury to feelings. 
86 P, L. R. 1914; 42 P. W. R. 1914 644. 


amu - 7 4—Interest — Penalty —High 


with. 
any 


used Government water 
and without paying 











vate, ` 


A stipulation ina bond to pay interest at 36 per 
cent, per annum,from the date of the bond is not by 
itself penal, though it may be unconscionable. 

But where such bond stipulates that no interest shall 
be payable until default of paymentof any instalments 
and on default interest at the raté of 38 per cent. 
should be paid not only on the sums remaining due 


but also on the instalments previously paid up, the 
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—— S. 70 — Contribution — Landlord 


His landlord, B, paid the water rate . 


Bupnu Mar v, MANSHA Ram, - 


[1914 


Contract Act—concld. 


stipulation is in effect penal as the rate of interest 
becomes higher and higher and the.sums to Mb paid 
in discharge of the bond become larger and larger. 
SUBRAMANIA AIYAR V. SUBRAMANIA Onetty, (1914) M. 
W. N. 154 : 11 
— —— — — Sy 90, ill. (@)— Delivery order-— 

Possession —Constructive delivery, effect of ` 

The handing over of a delivery order is not suffi. 
cient to give possession without something further. | 
An order to the  warehouseman or miller must be 
acconipanied by their assent to the transfer.  . 

In cases of constructive delivery, the delivery must 
have the effect of putting the goods in the possession 
of the buyer and this effect must be clearly created 
and established. A. T. K. P, L. OggrTY v. S. K. R. S. 
S. T. Cumrry Pira, 7 Bun. L, T. 93 “952 
———— ———— SS, 203, 204, 208—Princi- 

pal and agent—Authority conferred on agent by 

two or more persons jointly— Revocation of au- 
thority by one, whether legal—Revocation of au- 
thority, when takes effect, as to third person ou 





Contractor, building—Recovery of over-pay- 
ments to 592 


Contribution. See Contract Act, s, 70, 

— — y doctrine of —Plea that at time of - 
contribution right of original creditor had become time. ` 
barred, maintainability of—Alteration of position 
under joint contract, effect of. 

As a general rule, a defendant ina suit for contri. 
bution cannot escape liability on a plea that at the 
time when contribution is sought as against him, the 
right of the original creditor had become barred by 
time. 

The doctrine of contribution can only apply while 
the position under the joint contract still remains 
unaltered. 

Where some out of several mortgagors had inde. 
pendent dealings with the mortgagee, the legal result 
of which was to givethe mortgagee ‘a fresh right and 
to impose upon those mortgagors a new liability: 

Held, that as the liability did not embrace the other 
mortgagors, who did nothing to bring it into existence, 
they could not be called upon to share it. SARDHA 
BaxsH SINGH v. DURGA Barsu Sinan, 16 O. C, 285 








263 

Convictlion- Subsequent commitment to Ses- 
sions 764 
Corporation, suit by, See Soir 674 


Co-~sharer—Joint possession — Ouster — Bil or 
marsh in joint possession changed into culturable 
land—Possession of entire land taken by certain co- 
sharer—Other co-sharers, whether entitled to joint 
qpossession. 

The plaintiffs and the defendants were in joint pos. 


.gession of a certain marsh, each party receiving from 


the fishermen who fished in it his share of the jalkar 


' rent. Subsequently, the process of silting begag and 


the land became culturable. The defendants at once 
proceeded to take entire possession by settling tenants 
upon it and recovering from them the whole rent to 
the exclusion of the plaintiffe who brought a suit for 
recovery of possession of their share. There were 
other parts of the joint estate in the separate posses- 
sion of one co-sharer or another. Ib was not proved- 
that the defendants had reclaimed the land at their 


Vol. XXH] . 


Co-shaner--oconcld, 


own expense or spent any money on 
common titie or indacting tenants: : 

Held, that, as the defendants disturbed the joint 
possession of the plaintiffs, it was an ouster; that the 
status quo ought bo be restored and the plaintiffs 
should get,joint possession; and that the defendants 
should be relegated to a suit for partition, if they are 
dissatisfied with what they seem to have been satis- 
fied with before. Kumup Lat Roy OHowpHuRY v. 


protecting the 





JOGINDRA Monan Roy, 18 O. W. N. 609 683 
'" Costs. See Crvm Procenure Cops, s. 35. 

of appeal, decree for, how executed 2 

— — — agairst person obstructing Receiver 417 

Pleader's ^ fee—Probate proceeding —Ad 





valorem fee— Valuation of property, whether valua- 

tion of Probate suit—Probate and Administration Act 

(V of 1881), s. 83—Rules and Orders of High Court, 

Ch. VI, rr. 86A, 42A, Chap. X, v. 20. 

A proceeding under the Probate and Administration 
Act, 1881 ;i8 à miscellaneous proceeding and a fee of 
rupees eighty only as Pleader's fees can be allowed 
under rule 424, Chapter VI, of the Rules and Orders 


. of the High Court. 


? 


- by hit 


The valuation of the property covered by the Pro- 
bate cannot reasonably be regarded as the valuation 
of the suit, and, therefore, rule 38A has no application 
and no other rule authorises the assessment of an ad 
vélorem Pleader's fee. BAIJNATH Prosan SINGH v. 

402 


RHAN SuNDER Kuer, 16 C. L. J. 643 

Test for awarding 551 

Court of Appeal, duty of —Evidence conflict- 
ing--Opinion of first Court 512 

Court«fee— Court Fees Act 
II, Art: 17 (VI) 

Court Fees Act (VII of 1870), s. 6 

88 


—— —— — S. 7 (iv) (C) 503 
—— S. 7 (4) suD-cl. (f) 71 


S. 7 Cl. 9-— Mortgage —Re- 
demption suit— Two mortgages on same property in 
favour of same person—One admitted by plaintiff 
and the other questioned — Appeal —Court-fee payable 
on—Anandravan attesting mortgage, effect of— 
Accretion to mortgaged property. 





(VII of 1870), Sch. 
98 





a akata 





te 
L aa 








Where there are two mortgages on the same pro- 
perty in favour of the same mortgagee, tho mortgagor 
cannot redeem the one without redeeming the other. 

Whero there isa finding by tho Court of first 
instance in favour of the mortgagor, that one of 
suoh mortgages is not genuino, the subject-matter for 
the purpose of determining the Court-fes payable on 
any. appeal by the mortgagor against the decree direct- 
ing redemption is the value of the mortgage admitted 
and not of the one found to be not genuine by 
tho Court of Arst instance, 

An appellant should not be compelled to bage his valu- 
ation of the subject-mattgr of au appeal on the possi- 


' bility of an Appellate Court reversing the finding in 


his favour. 

Where an Anandravar attests a mortgege by the 
Karnavan, it is, prima facie, evidence that the mortgage 
ig nob an imprudent act of the Karnavan, 
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Where a mortgagee in possossion, taking advantage 
of his position as such, presents a singlo darkhast 
both for the accretion adjoiniug the mortgaged land 
and for the accretion adjoining his own land, and the 
darkhast i$ granted, he must be held to have received 
the accretion to the mortgaged property in trust for 
the mortgagor’s benefit. MgLoTH Kannan NAIR v. 
Kopaty KAMMARAN NAIR, (1014) M. W. N. 281; 1 L. 
W.102 ` 609 


—— ——- — — Sch. Il, Art. 17 (1) 
Sch. II, Art. 17 (Vi) 
98 


Court of Wards Act (IX B. C. of 
1879), s. 48 694 


Creditor and debtor 936 
Criminal Procedure Code (Act 

of 1898), s. -35—Term of imprisonment, 

whether can be ordered to run concurrently with term 
_ of transporiation. 

In view of the provisions of section 35 of the 
Code of Criminal Procedure (Act V of 1898), a term 
of imprisonment may be Jegally ordered to run 
concurrently with a term of transportation. Bout v. 
Emperor, 21 P.R, 1918 Cr; 50 P. L. R. 1914; 15 Cr. 
L. J. 68 420 








— tl 


—— S. 54 (I)—Penal Code 
(Act XLV of 1860), s. 858—Arrest by Police con- 
stable without warrant on credible information of com- 
mission of cognizable offence —Obstruction made lo 
arrest, : 

A warrant of arrest was issued against A on a charge 
of a cognizable offence. "The Snub-Inspector of tho 
Thana, in which A resided, ordered his subordinate 
constables to be on the look ont for A and to arrest 
him wherever found. A constable with a chaukidar 








came across A and proceeded to arrest him inform- | 


ing him at the same time that a warrant had 
been issued against him but, no warrant was producod. 
B, a third person, interfered and prevented A's 
arrest: 

Held, that B was guilty of an offence under sec. 
tion 3858, Indian Penal Code, inasmuch as the offence, 
with which A was charged, was a cognizable one and 
the Police constable had credible information, i.e., had 
knowledge of the warrant against A. GOPAL SINGH 
v, EMPEROR, 11 A. L. J, 957; 36 A. 6 75 

747 


— — —— —~—--——. §. 56, cl. 8 


— ———— ——— $8. 108 — Conviction by 
second class Magistrate —Appellate Courts power to 
demand security for keeping the peace. 

An Appellate Conrt on hearing an appeal from a 
conviction by a second class Magistrate can also 
direct the accused to execute a bond giving security 
to keep the peace, GUNDA GaANJI REDDE In re. 15 
Oz. L. J. 192 6 
—— —— —— — —— SS. 107, 145-—Market 

_—Chaudhrana dues— Profits of market—Dispute at 

Chaudhrana dues —Breach of peace. 

Certain Banias and other dealers who attended 
a market to sell their goods appointed one A 4s 
chaudhry of the market to regulate its business. 
They agreed to remunerate him for his services by 
allowing him to collect two pice per head of cattle 
brought into the market laden with articles for sale, 
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The payment‘to the chaudhry was purely voluntary 
and was in no way connecled with the ordinary rents 
and profits of the market and was nob the perquisite 
of the zemindar, but was à personal matter between 
the Banias and the chaudhry. A dispute arose as re- 
gards the collection of the dues, between A ‘and the 
servants of the zemindar on whose land the market 
was held: 

Held, (1) that the dispute did not relate to the 
profits of a market within the meaning of section 145, 
Criminal Procedure Code; 

(2) that seclion 145 was nob intended to meet a 
case like this; and 

(3) that section 107 was the appropriate section to 
take proceedings under, in the case of the dispute. 
Ram LOCHAN v. EMPEROR, 12 A. L. J. 162; 15 Cr. L. J, 
27; 86 A. 143 171 


—— —— SS. 107, 526, cl, 8 
—-Preceeding under section 107, if can be transferred 
by High Court —" Criminal case,” meaning of. 

A proceeding under section 107 of the Criminal 
Procedure Code is a criminal case, and, therefore, 
subject to the application of clause 8 of section 526 
of the Criminal Procedure Code. Wazep ALI KHAN 
v. EMPEROR, 18 C. W. N. 274; 16 Cr. lL. 9. 171. 747 


— — ——- SS. 110, 437—Order 
of discharge by Magistrate in proceeding under sec- 
ton 110 — District Magistrate’s power Revision, 
Section 437 of the Criminal Procedure Code applies 

to proceedings under Chapter VIII of the Code. 
Where a Subordinate Magistrate has ordered the 

discharge of an accused person in a proceeding taken 
under seclion 110 of the Code, the District Magis- 
trate can revise the order under section 437 of the 

Code, KHARGA v. EMPEROR, 12 A. L. J. 167; 15 Cr. 

L. J. 39; 26 A. 147 

















A - — SS. I 17, 257; 526 — 
“Further evidence,” meaning of —Transfer of criminal 
case —Reasonable apprehension that justice would not 
be done-— Long list of defence witnesses— Refusal to 
summon-——Evidence Act (I of 1872), ss. 161, 152— 
Cross-examination — Indecent and insulting questions 

—Discretion of Court, 

The words “such further evidence as may appear 
necessary” in section 117, Criminal Proceduro Code, 
refer to evidence ejusdem generis with the evidence 
described in the words immediately preceding. 

The law does not intend that the transfer of a case 
should be ordered simply because an accused person 
thinks that he would nob get an impartial trial, but 
the real question tobe considered is whether on 
the facts disclosed in the application and the affidavit 
supporting the application for transfer, there arises 
a reasonable apprehension that the Magistrate who 
is Seized of the case may be prejudiced willingly or 
unwillingly against the accused. ` 

The accused summoned 20 witnesses in the first 
list and then gave a second list to summon 200 
more witnesses. The Magistrate refused to summon 
the 200 men mentioned in the second list on the 
ground that it had been given for tho purpose of vexa. 
tion and delay and for defeating the ends of justice. 

The Magistrate also prevented the Counsel of tho 
accused from pulling some questions in crogs-ex- 
amination under sections 161 and 152 of the Evidence 
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Act which led the Counsel to withdraw from the%ase: 

Held, that on both points the Magistrate exercised 
the judicious discretion vested in him by law; that 
it could not be reasonably inferred that there was 
danger of inquiry being unfair and partial, and that 
there was no justification for transferringe the case 
from the Court of that Magistrate. JuaGAN v. EM- 
PEROR, 15 OR. L. J. 212; 12 A. L J. 399 '996 


— —— — S. 122 — Surety —Good 
belaviouwr— Fitness of surety. 

The ground of refusal by a Magistrate to accept a 
surety for good behaviour, under section 122 of the 
Criminal Procedure Code, must be valid and reason- 
able and must be dealt with in each case as it arises. 

Where a Magistrate refused to accept as sureties, 
under section 122 of the Criminal Procedure Code, 
the brothers of the person bound down to be of 
good behaviour, because he considered them unfit 
for the reason that the person bound down was a 
notorious dacoit and there was & consensus of 
opinion that his brothers would not be able to keep 
him in control: 

Held, that the reason wasa reasonable and valid 
one, ASIRADDI MANDAL v. EMPEROR, 15 Cn. L. J. 169 














S. 125—Securitg to keep 
the peace-—Petition for cancelment of the bond—Dis- 
trict Magistrate giving date for hearing —Petition 
dismissed without hearing petitioner —Dismissal set 
aside, 


A case was set down to be heard by the District 
Magistrate on a certain date while he was on tour in 
his district ; intimation of the date so fixed was given 
to the accused but they were not informed of the 
place where the case would be heard; they failed to 
appear at that place and the District Magistrate dis- 
missed their petition without hearing them: 

Held, that the District Magistrate having; given the 
petitioners a date for appearance, should have heard 
them, and hence the order of dismissal could not 
be maintained. MEHR BakHsH v. EMPEROR, 58 P. L. R. 
1914; 15 Cr. L. J. 143 : 


Nuisance, removal of—Üomplainant first to produce 
evidence, - 








ln & proceeding under section 138 of the Criminal 
Procedure Code, before any order can be passed 
under section 140, the complainant, that is, the party 
who has set the law in motion, must produce evi- 
dence and until this has been done the opposite party . 
is not bound to produce evidence. INDAR v, EMPEROR, 
1l A. L. J. 031; 15 Cz. L. J. 281 167 


—————————— $8. 137,140 167 


S. 144—Order prohibit- 
ing melvaramdar from ecercising his rights—Jurts- 
diction. e 





An order prohibiting a melvaramdar from exer- 
cising certain acts as  melvaramdar is valid 
under section 144, Criminal Procedure Code. 
If such an order incindes certain rights properly 
belonging to the tenants, it would nob be operative to 
prevent the tenants from exercising acts properly 
belonging to them, unless the order is specific and 
definite, and is addressed to them. | 
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The@vords “any person to abstain from certain acts” 
in section 144 (1) are construed liberally in Madras, 
so as to enlarge a Magistrate’s jurisdiction. MEYYARU 
AMMA, In re, (1914) M. W. N. 169; 15 On. L. J. UI 


6 —— S., 144 —Uvgent orders in 
case of danger of breach of peace—Force at disposal of 
Magistrate insufficient — Procession a luxury. 


Where a Magistrate apprahends that, with the 
force at his disposal, he cannot. prevent a breach of 
the peace, he has jurisdiction to pass a temporary 
order under section 144 of the Code of Criminal 
Procedure stopping a procession. 

The fact that a procession is a luxury is not a 
sufficient ground for passing an order under section 
144. ARUAMUGA MUDALI v. S. E. Koo. PERUMXLSWAMY 
Cuerty, 15 Cr. L. J. 80 i I7 


—— — S. 145 I7I 


< ———— —— Se 145—No evidence of 
* actual possession on date of procezding —Jurisdiction, 
defect in the exercise of. 




















In section 145 proceedings where a Magistrate acts 
suo motu in order to prevent breaches of the ‘peace in 
his district, he should take such further evidence as 
may prove that an anterior possession has continued 
up to the date of his proceeding, and it is certainly a 
defect in the exercise of his jurisdiction if he leave the 
case on the record absolutely unproved. JUTHAN 
SINGH v. Ram NARAIN SINGH, 19 C. L. J. 356; 18 C. W. 
N. 700; 15 On. L. J. 202 986 








S. I45 Jurisdiction of 
Magistrate—No opportunity given for examining 
, Police Sub-Inspector. 


On an application of the petitioner, asking for sum- 
mons against a Sub-Inspector as a witness, in a case 


under section 145 of the Criminal Procedure Code : 


the Magistrate ordered that the Sub-Iaspector was 
to come with his diaries. On the date of hearing, 
the Sub-Jnspector did not appear, whereupon an 
application was made by the petitioner asking for 
summons against him. The Magistrate rejected the 
application saying that it was vexatious as no process 
was asked for so long and proceeded to pass the final 
order under section 140: 

Held, that the order of the Magistrate was bad, that 
the order under section 145 was also a bad order and 
made without jurisdiction, on the ground that the 
petitioner was not given an opportunity of examining 
. the Sub-Inspector of Police. GAIZUDDI HOWLADAR v. 

AiNUDDI HOWLADAR, 18 O. W. N. 94; 15 CR. L. J. 79 











431 
—— s. 153 155 
-—— ——— —-- s. 164 169 


——— ——— ——— ——— SS, 178, 179, 180, 
i 1,182, 183, 184, 185, 186, 187, 


B —Jurisdiction— British Indian Courts. 


Section 188 of the Criminal Procedure Code, which 
follows sections 179 to 187, was intended to draw into 
the net of the jurisdictidh of the British Indian Courts 
cases which, notwithstanding the full use of sections 
179 to 187, could not be brought within their juris- 
diction, and its proviso could not have keen intended 
to restrict the extended jurisdictional privileges 
conferred bysections 178 to 184 on Oourts which 
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according to the ordinary rule of section 177 would 
not havo had jurisdiction. ASSISTANT SESSIONS JUDGE 
v. RAMASWAMI ASARI, 26 M. L. J. 235; 1 L. W. 302; 
(1914) M. W. N. 324; 15 CR L. J. 207 99I 


—— —— — — SS. 179 to 188 
99I 








S. 185, cl. (1 ) -Doubt- 
ful case—High Court deciding District where trial 
io take place — Mere convenience, whether ground for 
interference, : 

Section 185, clause (1) of the Criminal Proceduro 
Code, does not warrant the interference by the High 
Court merely upon the ground of convenience, The 
decision of the High Court, within the local limits of 
whose Appellate Jurisdiction the offender actually is, 
can only be scughb when a doubt arises as to the Court 
by which an offence should be inquired into or tried. 

A. prosecttion was initiated at Lahore against cer- 
tain persons who live in Chittagoag, under sections 409, 
420, 467 and 4779 Indian Penal Code, on the ground 
that under the terms of the agency between the 
parties, all accounts were to be rendered and moneys 
collected to be paid by the accused to the com- 
plainant at Lahore: 

Held, that there “was no doubt that the Courts at 
Chittagong and Lahore were equally competent to 
exercise jurisdiction in the matter and that as there 
was no doubtful question to decide, section 185, clause 
(1), of the Criminal Procedure Code, was not 
applicable. Razanc Binop CHAKRAVARTI v. ALL 
INDIA BANKING AND Insurance Co. Lp, 17 C. W. N. 
1207; 16 On. L. J. 48; 41 C. 305 192 


—— — Sa 195 177, 324 


95 -Dismissal in 








————ÁÓ 


default 








———— S. 195—Senction to 
prosecute —Letters Patent, cl. 1,0 proceeding under — 
Attorney proceeded against making affidavit — Alleged 
jalse statements-—Public Prosecutor applying for 
sanction — W hat Bench to give sanction —Discrelion to 
be free and untrammelled — Court to see that no abuse 
of criminal justice takes place—Attorney, tf can make 
affiduvit in answer to rule against him under Court's 
discipiinary powers— Liability for Jalse statement in 
affidavit. 

A proceeding under clause 10 of the Letters Patent 
against the opposite party was heard by the present 
Bench. The application failed, but the Court thought 
that there were matters in the case which called for 
further inquiry witha view to possible criminal pro- 
ceedings. The papers were placed before the Public 
Prosecutor who applied under section 195 of the 
Criminal Procedure Code for sanction to prosecute 
the opposite party for offences alleged to havo been 
committed by him under sections 193 and 196 of the 
Penal Code, inor in relation to the proceeding under 
clause 10 of the Letters Patent: 

Held, that the Bench was neither prosecuting nor 
trying an accused, that it was merely considering whe- 
ther the bar to the cognizance of the alleged offences 
should be removed by according the required sanc- 
tion, and that under section 195 of the Criminal Proc- 
alare Code, it was this Bench alone that could givo the 
required sanction, 

Section 195 is expressed in the widesb terms and 
vests in the Court an absolute and unqualified discre. 
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tion. Not one jot or one tittle can bo taken away from 
or added tothe plain and express provisions of the 
. Legislature by any decision of the Court, nor cau this 
discretion vested by the section in the Court be 
crystallised or restricted by any series of cases, and if 
remains free and untrammelled to be fairly exercised 
according to the exigencies of each case, 

An application for sanction is not to be conducted on 
the same lines as the criminal trial which may be its 
sequel. 

When a tribunal is invested by an Act or by rules 
with a discretion, without any indication in the Act or 
the rules of the grounds upon which the discretion is 
to be exercised, it is a mistake to lay down any rules 
with a view to indicate the particular grooves in which 
the discretion should run. 

When exercising discretion, the Court will be astute 
to see that there should be no abuse of the administra- 
tion of oriminal justice. Therefore, no one should be 
permitted to use a penal law merely to satisfy hisown 
private ends or personal spite. ‘ 

An Attorney can make an affidavit by way of answer 
fo a rule issued against him under the Court's 
disciplinary jurisdiction, and for a false statement in 
the affidavit he is criminally liable. Mr. Home v. 
PonEgsE CHANDER Guoss, 15 Cr. L. J. 49 321 


—— S. 195—Sanction to pro- 
gecute — Conditional sanction illegal. 

No sanction to prosecate can be granted of a pro- 
visional character in case certain conditions are satis- 
fied in future. It is the duty of the Magistrate, before 
granting sanction, to satisfy himself that there was, 
at the time of the order, a prima facie case against 
the person whose prosecution is to be sanctioned. 
P. MUNEYYA, In re, 86 M. 471; 15 Cr. L. 3.48 187 


aana en en —— — S. 202 422 
S. 202 — Procedure to be 











pn—— ná(ÓÓ N 


strictly followed. . 
The procedure laid down in section 202 of the 


Criminal Procedure Code should be strictly followed. 
Therefore, it is illegal to dismiss a complaint 
after examining the complainant and consideri ng cer. 
tain previous papers dealing with the subject of 
complaint, consisting of local enquiry made by a 
Tahsildar on a previous petition. BAKAR v. BANSI, 11 
A. L. J. 921; 15 Cz. L. J. 21 ^ 16 
————— — ———— s. 203 402 


—— 203-—Accused dis- 
charged — Complaint on same facts to Police—Juris- 
diction of Magistrate to entertain second complaint, 

“A complaint was made before a Magistrate who 
tried the case and passed an order of discharge. 

Subsequently, the complainant lodged a complaint to 

the Police on the same factsand the case was re- 

instated by the same Magistrate: — 

Held, that the Magistrate had jurisdiction to ro- 
instate the case. WILLIAM CECIL Keyser v. EMPEROR, 
12 A. L, J. 1; 16 On. L. J. 1; 86 A. 53 I 


SS. 203, 437 — Dis- 
missal of complaint—Enterlainment of second com. 
plaint on same facts by same tribunal but 
different Magiatrate— Whether barred—Jurisdiction — 
Revision. 

N made a complaint to the District Magistrate 
against certain persons charging them with 


udin ET S. 
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having assaulted his brother B. The ,@istrict 
Magistrate forwarded the complaint to Mr. W., 
Sub-Divisional Magistrate, for disposal. Mr. W. 
ordered a Police inquiry to be made, and on 
the receipt of the Police report, he dismissed 
the complaint under section 203 of the Criminal 
Procedure Code. Subsequently B made another 
complaint before Mr. W. on the same facts. 
Mr. W. fixed a date, but before the date so 
fixed, Mr. W. ceased te be the Sub-Divisional Magis- 
trate and was re-placed by Mr. S. Mr. S. took up 
the case and ordered process io issue against the 
accused persons: | 

Held, that Mr. S., being the successor of Mr. W, and 
presiding over the same tribunal, was .not pre- 


4 


. cluded from entertaining B's complaint. 


Held, further, thatthis wasa case in which the 
High Court should interfere under section 437, 
Criminal Procedure Code, and order Magisterial in-- 
quiry to be made. RAN BHARos v. BABAN, 12 A. L.-L 
108; 36 A. 129; 15 On. L. J. 153 7 


S. 208—Cross-examina- 
tion, reserving of —Right not conferred ow accused 
by law. : 
Reserving oross-examiuabion is not a right con- 

ferred upon the accused by section 208, paragraph 2, 

of the Code of Criminal Procedure and an ‘order 

refusing to granb leave to the accused to reserve his 
cross-examination is nob open to revision. MOHAMED 

Kasim, In re, 14 M. L. T. 532 


— —— — SS. 222, sub«s, (2), 
233 — Penal Code (Act XLV of 1860), ss. 409,.477.4 
—Charge—Joinder of charges — Criminal mis-appro- 
priation— Three different defalcations — Falsification 
of accounts, different. i 
Section 222 of the Criminal Procedure Code does 

nob cover two sets of offences, any number of which 

may be tried together. . L á 
Sub-seobion (2) of the section cannot be applied to 

section 477A of the Pena] Code. 

Section 233 of the Criminal Procedure Code must 
be strictly followed, save and except where the law 
itself provides an exception. A joinder of three charges 
under section 409, Indian Penal Code, and three 
charges under section 477A is not covered by ‘any 
of the exceptions provided in the subsequent sections 
of the Code. 

A series of alterations in accounts made to cover 
a defaleation might all be charged in one charge 
under the provisions of section 477A. Jb cannot be 
said that there are three distinct offences committed 
by an accused person merely by reason of the fact that 
he makes more than one false entry to cover one de- 
falcation. But a series of false entries referring to 
three different defalcations cannot be taken in the 
same trial, although three defalcations or a whole 
series of falsified accounts may be tried in one charge. 

Therefore the joinder of three charges undeg seo- 
tion 409, Indian Penal Code, and three charges under 
section 477A is bad and fatal to the trial. 

Where an accused, in making entries which are 
charged against him, was in reality furthering a 
fraud that had already been committed, the case falls 
within the purview of section 477 A. But it is safer 
to set out the separate, items of falsification in sepa- 
rate charges. Raman BEHARY Das v. EMPEROR, 15 
Cr. L. J. 158 729 
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Ss. 233, 234, 535, 


537—Separate complainis—Distinct offences—One 
trial—Omisston to frame separate charges——Accused 
understood what he was being tried for—Irregularity. 


Three teyants, stating to have been cheated by the 
landlord’s rent collector while he was engaged in the 
collection of rent, laid three separate complaints 
against him before a Magistrate, who purporting to 
act under section 234 of the Criminal Procedure Code 
tried the accused for the three offences at one trial 
and framed only one charge setting out only one 
offence of cheating in respect of all the three com. 
plaints: A 

Heid, that as the accused clearly understood what 
he was being tried for, he was not in any way pre- 
judiced and that there was no cause for interference 
by the High Court. Mvsai SINGH v. EMPEROR, 18 C. 
W. N. 183; 15 Cr, L, J. 224; 41 C. 66 1008 


s. 234 
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d 





no doubt as to offence, whether.sechons 286, 237 

apply. | 

Section 236 of the Criminal Procedure Code applies 
only to a case in which there isa single act or a 
series of acts of such a nature that it is doubtful which 
of several offences is constituted by the criminal act 
or acts. . 

The application of section 237 is, by ibs express 
terms, restricted to the case mentioned in section 238. 

Therefore, where there is no doubt as to the offence, 
if any, committed, provided the facts alleged are 
established, neither section 236 nor section 237 can 
have any possible application, AKRAM ALI v. Ex- 
PEROR, 18 C. L. J. 574; 15 On. L. J. 41 85 











——— S. 237 185 
— ———- S, 238 (2) 764 





— — —— S. 239 — E«eciseAct (XII 

of 1896), ss. 48, 53—Joint trial of persons separately 

accused of offences under the two sections —Convic- 

tion to be set aside —Áccused raising no objection to 

joint trial — Possession by mistress in house furnished 

by her proteclor— Preswmption — Possession on account 

` of protector—Penal Code (Act XLV of 1860), s. 27— 
What proof necessary to raise presumption. 





“Where the illicit possession of cocaine by A is 
unconnected with its illicit sale by B, the joint trial 
of A and B under sections 48 and 53 of Act XII 
of 1896 is illegal and a conviction based upon such 
trial will be set aside notwithstanding that the accus- 
ed raised no objection to the joint trial. 


` When aman furnishes a house for hig mistress’ 
' occupation, he may reasonably be presumed to be in 
possession of all articles therein which can reason- 
ably þe inferred to belong to him’ or to be in the 
possession of his mistress on his behalf. Bab the 
inference must be inapplicable to' articles of which 
the mistress is in possession illegally or contrary to 
the provisions of law, especially when the artiole 
im question is such that he might well remain in 
ignorance that it was in his mistress’ possession, 
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To raise the presumption under section 27 of 
the Indian Penal Code, something more than mere 
possession by the wife or mistress must be proved. 
Banwart Lar v. Kupznon, 25 P. W., R. 1914 Cr. 748 


— —8. 247 —Summons case— 
Case adjourned for argument after evidence of both 
sides closed — Non-appearance of complainant on fixed 
day— Dismissal of case— Acquittal of accused, whether 
legal. < 
A Magistrate may dismiss a complaint under se 

tion 247 of the Criminal Procedure Coda, if the 

complainant does not appear on the day to which 
the hearing has been adjourned, even though the 
witnesses for the parties had been examined and 
the case was adjourned for argument. RAMIIWAN 
Rar v. ABILAKH BARAT, 18 C. W. Ñ, 584: 15 Gr. 739 


— rE 








163 








—— SS. 250, 537—Com. 
pensation— Order “to show cause”—Adjournment— 
Order for payment of compensation passed four days 
after order of discharge irregular but not ultra vires. 
An order awarding compensation under section 250, 
Criminal Procedure Code, is intended to be of a 
summary nature and must form part of the order of 
discharge or acquittal. A complainant is not entitled 
to an adjournment in order to enable him “to show 
cause" against an order for compensation being 
passed against him ; nor should he be given an oppor- 
tunity to produce further evidence after all the oyi. 
dence tendered by him in support of the allegations 
made in his complaint has been already taken at the 
trial of the caso itself. 

A Magistrate, while discharging the accused, in- 
corporated in his order of discharge an order direct- 
ing the complainant “to show cause” why compen 
sation should not be paid to the acoused, but adjourn- 
ed the ‘proceedings to another day and after 
recording and considering, at the adjourned heari ng, 
the representations made by the complainant, finally 
passed his order for the payment of compensa. 
tion — the order of discharge having been signed and 
delivered four days previously: 

Held, that the Magistrate's proceedings were 
merely irregular and not withoutjurisdiction. (rug. 


„BIN v. EMPEROR, 12 A. L. J. 143; 86 A. 132; 15 Cr. Ly, 


J. 193 977 © 

Se ee à S. 250, SubD-s. (I), 
DroOVISO, SuD-s. (2)— Frivolous or veralious 
uccusations—Compensution to accused — Notice to 
complainant to show cause—Imprisonment in default 
of payment of compensation—Form of order, 

Where a Magistrate discharged an accused 
and in doing so declared the case to be a 
mistake of law and maliciously false and vexatious 
and, therefore, ordered “that the complainant, subject 
to any causd tobe shown by him to-day, is tò pay 
Rs. 50 to the accrsed ag compensation under 
section 250, Criminal Procedure Code,” and on the 
following day made che order absolute a 
was shown and ordered the complainan 
simple imprisonment for 30 days in defa 
meni of the compensation: 

Held, that, ns regards the first part of the order 
the requirements of section 250, Criminal Procedare 
Code, were duly fulfilled, as the Magistrate fixed tho 
compensation in his order of discharge, 








Sno cause 
t to suffer 
ult of pay. 
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The proviso tosection 250, Criminal Procedure 
Code, contemplates thatthe direction in the first 
paragraph shall be conditionalor in the nature of a 
Rule, and that that Rule shall not be made absolute 
untilthe complainant has shown cause. Acomplainant 
may notin all cases be present in Court at thetime 
an order of discharge is passed, and the accused could 
not be kept in custody with the charge hanging over 
lim, while the complainant was being fetched to 
show cause. 

Held, also, that in view of sub-section (2) of the 
section, the second part of the order should be that 
the compensation shall be recovered as if it werea 
fine, and in the event of its not being so recovered 
the complainant should suffer simple imprisonment 
for thirty days. LALIT MOHAN SiNaBA Roy v. KUNJA 
BgnanI Gnosz, 18 C, W. N. 702; 16 Cr. L. J. 180 - 


726 
S. 257 996 


Ss. 263, 342—War. 
rant case — Examination of accused-— Charge of house- 
breaking with intent to commit theft — Different object 
proved— Necessary that charge should be altered—- 
Nolice to accused. . 

In all warrant cases, there must be an examina- 
iion of the accused as laid down in section 342 of 
the Criminal Procedure Code. Section 263 does not 
give the Magistrate any discretion whethor ke will 
examine the accused or not. The words “if any” 
in section 263, clause (g), do not apply to warrant 
cases. 

Where & Magistrate finds that the charge of house. 
breaking with a view to commit theft has broken down 
but also finds that there was another object, it is 
his duty to give the accused notice of that object by 
drawing up a charge clearly stating what it is that he 
is accused of doing. MAHOMED Hossein v. EMPEROR, 
15 Cr. L. J. 190 7 














———— 








— —— SS, 297, 510- Charge 


to Jury-—Misdirection—Judge's opinion expressed in 


dogmatic and unqualified terms — Chemical Bo- ' 


aminer’s report—Absconding. 

Where the Sessions Judge informed the Jury that it 
was forthem to weigh the evidence with care and 
caution and that on questions of fact ther were not 
bound by any opinion of his, but he expressed his 
own opinion in terms too dogmatic and unqualified: 

Held, that there was misdirection. 

A Sessions Judge should warn the Jury that before 
using the report of a Chemical Examiner they must be 
satisfied on the evidence that the substances exámined 
were infact what they were said to be; and that 
even if the Jury believed that the accused did abscond, 
absconding is not necessarily or invariably incom- 
patible with innocence. OFEL MOLLA v. EMPEROR, 18 
C. W., N, 180; 15 On. L. J. 147 


4 Ss. 297, 303—Jury 
mot to be charged before both sides have finished — 
Verdict means collective opinion of Jury, and not 
individual opinion of members—Judge entitled to 
question Jury, when—Verdict, incomplete or ambi- 
guous. 


According to section 297, Criminal Procedure Code, 
the Judge can only charge the Jury after all the 
evidence on both sides has been taken and Counsel on 
both sides have concluded their addresses to the Jury. 
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By the word ‘verdict’, ‘in section 303, (ri. 
minal Procedure Code, should be understood tho 
collective opinion of the Jury as& body arrived at 
after mutual consultation and ascertained and an. 
nounced by the foreman. In cases of disagreement 
the individual opinions of the Jurors are never 
intended to be disclosed. 

The Judge is only entitled to question® the Jury 
as to their verdict, where ib is ambiguous or in- 
complete. PUBLIC PROSECUTOR v, ABDUL HaMEED, 36 
M. 585; 15 Cn, L. J. 197 98I 


S. 303 
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TE — —— S. 307—Charge — Jury 
trial — Misdirection — Reference by Sessions Judge- 
Trespass, civil and criminal—Difference between, 
Judge to point out to Jury —Penal Code (Act XLV 
of 1860), ss. 148, 149, 304, 326—Charge under 
ss. 148, 304/149 and 326/149 — Acquittal under 
rioting —Conviction under s. 826, whether legal, 
Criminal trespass depends on the intention of the 

offender and not upon the nature of the act. When 
a man's intention isto save his family and pro- 
perty from imminent destruction, it cannot be said 
that because he commits civil trespass on his 
neighbour's land and cuts a portion of his neighbour's 
property, which he ordinarily would not be justified 
in doing, he is guilty of any criminal offence. 

In a case of this nature, a Sessions Judge 
should, in his charge to the Jury, explain the distino- 
tion between a civil trespass and a criminal trespass, 

Where the charges against the accused were 
under sections 148, 301/142 and 326/149 of the Indian 
Penal Code; 

Held, that conviction under section 326, Indian Penal 
Code, was illegal, there being no charge under that 
section and the Jury having acquitted the accused 
under section 148 of the Penal Code. EMPEROR v. 
MADAN Moxbar, 18 C. W. N. 668; 15 On. L. J. 155 


731 
S. 307cl.(c) 175 


——— ———— 8, 339 (3) — Sanction 
to prosecule witness—False evidence. 

A witness, whois in any way induced to make a 
false statement in connection with a capital charge, 
should be allowed every possible locus penitentim. 
The sinction to prosecute him should not be given 
merely on the groand that he contradicted himself 


- 














before the Committing Magistrate. EMPEROR v. 
Bopwa, 1l A. L. J. 964; 15 On. TL. J. 76 428 
= s. 342 766 











SS. 345, 47 68- Incone 
Taw Act (IL of 1886), s. 86 ; Collector deciding objec- 
tions to assessment of income.taw as. Revenue Court 
oe ordered for false statement in declara. 
ion. 


Section 436 of the Code of Criminal Procedure ap. 
plies to proceedings before inferior Criminal Ogurts, 
and an order of a Collector under section 36 of tho 
Income Tax Act, arising out of a proceeding pending 
before another officer, does not fall within the pur- 
view of that section. . i 

A Collector decidiug an- objection to the assegs. 
ment of income-tax may possibly be regarded asa ` 
Revenue Court. - Ganga SAHAI v. Emperor, 15 Cr. L. 


5.2 : 146 
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m SS: 348, 403- Convic- 


' tion® Subsequent commitment to Sessions. 


_ Where & Magistrate has io act under section 348 

of the Code of Criminal Procedure, he ought not 
to'find the accused guilty before commitment but 
should merely frame a charge and then commit, as 
otherwise a conviotion would bar a fresh, trial before 
the Sessions Court under section 403 of the Code of 
Criminal Procedure, Kora SELLANDI, In re, 15 On. L. 
J. 188 764 


—— — ~- — SS. 363, 417 — Demea- 
Pind 0j witnesses noted by Court—Duty of Appellate 
' Court, 


r 








Where a Sessions Judge of experienoe stated in the 
most emphatic terma that the demeanour of the eye- 
witnesses was evasive, that they inspired him with no 
confidence and that no man could be convicted on their 
testimony: : 

Held, that, before the Court of Appeal could 
justifiably accept their evidence, it must be assured 
in the most positive and convincing manner that 
there was no ground for this criticism. .The consider- 
ation that the Court of Appeal itself would have 
arrived at a different conclusion, had it tried the ac- 
cused person as a Court of original jurisdiction, is 
immaterial. 

Where the evidence is all oral and its credibility 
isa mere matter of opinion, the opinion of the Court, 
which heard the witnesses, must be treated as almost 
conclusive. In sucha case, the Cour& of Appeal 
should not adopt the view adverse to the accused and 
believe the evidence as to his guilt, which the lower 
Court has disbelieved, and take upon itself to set 
aside the verdict of acquittal. The indications of 
mistake must be obvious or the evidence too strong 
to be rejected before the Court should interfere. 
EMPEROR v. BisugN Singa, 16 Cr. L. J, 208; 125 P. L. 
R. 1914; 27 P. W. R, 1914 Cr. 98 


— ———— sS. 383, 541 — Sen. 
tence of imprisonment in Police lock-wp—Jail — Prison 

- — Prisons Act (TX of 1894), s. 3 (1) —Prisoners Act 
(III of 1900). 


Tt is illegal to sentence an accused person to suffer 
imprisonment in a Police lock-up. 

The terms “prison” and “Jail” do not include any 
place.for the confinement of prisoners who are ex- 





clusively in the custody of the Police, EMPEROR v. Po 
Tun, 7 L. B. R. 62; 16 Cr. L. J. 10 154 
-—— — s. 403 764 








MI IE arg oe Sr SS. 403, 423 (bd), 
439 (4)—Appeal against conviction — Acquittal — 
Re-trial —High Court's power to alter finding and 
enhance sentence —Revision—Applicadtlity of s. 439 
(4)—Construction of statute. 


A High Court, when hearing an appeal against 
a conwction, may asa Court of appeal, under sec- 
tion 423 clause (b), Criminal Procedure Code, alter 
the finding and then as a Court of revision under 
section 439, Criminal Procedure Code, enhance the 
sentence so as to make it ‘appropriate to the altered 
finding. 
- In such cases the prohibition of re-trial contained. in 
section 403, Criminal Procedure Code, does not apply, 
as an appeal to n High Court.is not a second trial 
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bub a continuation of the trial in the Sessions 
Court and throws open the whole case to the inter- 
ference of the High Court. 

Sub.seotion (4) of section 439, Criminal Procedure 
Code, refers to a case where the trial has ended 
in a complete acquittal, nob to a case where the 
trial has ended in a conviction but the Court has 


. wrongly applied the law or has wrongly found some 


fact not proved and has, in consequence, held that 
the conviction should be under some section of the 
Code other than the section properly applicable. The 
sub-section cannot be held to limit the powers of a 
Court of Appeal. It only limits the powers of a 
High Court when acting, not as a Court of Appeal, 
but as a Court of revision. 

The terms of a statute should not be so construed 
as to involve an inconsistency between ita different 
parts. Kampam BALI REDDY v, EMPEROR, 15 Or. L.J. 
180; 87 M. 119 


S. 417 190, 987 


S. 417— Acquiital— dp- 
peal—Interference by High Court, when justified. 


In an appeal from an order of acqaittal, the High 
Court cannot interfere? unless the judgment of the 
Court below is wrong and perverse, or without juris- 
diction and based upon obvious errors in procedure. 


Where a judgment of acquittal is based at the mosi 
ona doubtful weighing of facts and not on any irregu- 
larity or negligence or other matter affecting the 
jurisdiction or the regularity of the trial, the High 
Court will not interfere. DEPUrY SUPERINTENDENT v. 
AMULYA COHARAN Awan, 18 C. W. N. 666; 15 Cr L. J. 
160 736 


S. 423, 439—Penai 
Coce (Act XLV of 1860), ss. 34, 114, 301, 323 —- Com. 
mitment to Ressions — Accused acquitted under section 
323, Penal Code-—Subsequent commitment to Sessions 
jor trial under section 304. 


Two persons, A and B, were tried for causing 
simple hurt toone C. The case was compounded and 
both the accused persons were acquitted. Subsequent- 
ly, C died of the injury inflicted by A and B. The 
Magistrate committed A for trial under section 304, 
Indian Penal Code, and discharged B, The Sessions 
Judge, on perusal of the record, directed the commit- 
meut of B also for trial under section 304, and B. was 
accordingly committed: 

Held, (1) that there was no legal bar to the trial of 
B ona charge under section 304, Penal Code; 

(2) that a commitment could only be quashed on a 
point of law, and as no point of law arose in this caso, 
the commitment could not be set aside. BAILANT v. 
Emperor, 11 A. L. J. 959; 15 Cr. L. J. 64; 36 A. 4 

336 


756 





= 
———— ERI DE EE 























— ———.—— ———— S. 423 (b) 


ss. 423 cl. (d), 517, 
520 —High Court, power of interference with order 
for restoration of property by Court below —Acquittal 
of accused — Restoration of property to accused, 


The High Court has jurisdiction under section 520 
of the Criminal Procedure Code to interfere with, 
or under section 423 clause (d) to amend, an order 
made by a lower Court under section 317. 
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Certain properties were found in the house of the 
accused, which the complainant alleged had been stolen 
from his house. The accused was convicted and his 
conviction upheld on appeal. An order was passed 
by the first Court to the effect that the properties, 
which were then in the custody of the Court, should 
be made over to the complainant. The High Court in 
revision acquitted the accused who moved the High 
Court for the restoration of the properties to him: ` 

Held, that, as the accused has been acquitted of 
the offence of theft, the proper order is to direct 
that the property found in the possession of tho ac- 
cused should be restored to him. Haeg Biswas v. 
MANMATHA Narn Mirza, 15 On L. J. 184 760 


cR SS. 435, 437, 439, 
476 --Civii Procedure Code (Act V of 1908), s. 115 
—-Order under 8. 476 passed by Civil Court—Revision 
by High Court as Criminal Court —Record. of Civil 
or Revenue Court, whether can be called by High 
Court as Criminal Court —Proceedings under s, 478, 
nature of. _ : 

An order passed by a Civil Court, directing the 
prosecution of certain persons, under section 470, 
Criminal Procedure Code, cannot be revised by a 
High Court under section 439 of the Criminal Pro- 
cedure Code. 

The sammoning of the record mnst be a necessary 
preliminary to any action which a High Court 
may take under section 437 or section 439, Criminal 
Procedure Code. 

Section 439 of the Criminal Procedure Code is 
not independent of section 435 of the same Code. 
The provisions of sections 437 and 439 mast be read 
with the provisions of section 436. 

A High Court acting as a Criminal Court has 
- no power to call for a record except under the 
provisions of section 435, Criminal Procedure 
Code, and under that section it can call for the record 
only of an inferior Criminal Court. 

A High Courbas a Criminal Court cannot send for 
the record of a Civil Court or of a Revenue Court. 

A proceeding under section 478, Criminal Pro- 
cedure Code, may possibly be considered to be ouo 
of a quasi criminal nature. But a Civil or Revonue 
Court making on inquiry under that section, pre- 
liminary to a prosecution, does not become a 
Criminal Court by virtue of such inquiry. THAKUR 
Dass v. Emperor, 17 O. C. 25;15 Ox L. J. 217 1001 


S. 437 160, 183, 
734, 1001 


— ss. 437, 476 — Further 
inquiry—Proseculion of complainant for subsisting 
offence — Notice. 

An order for farther inquiry is bad during the con- 
tinuance of an order made under section 476, Crimi- 
nal Procedure Code, for prosecution of the com- 
plainant for an offence under section 211, Indian 
Penal Code. 

An order for further inquiry ought not be made 
without nolice to the accused. KANTU NAIK v.-NATA- 
BAR SAHA, 15 On L. J. 1 145 


^ 
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S. 439 336, 752, 
IOOI 
SS. 439, 476, 195 


prosecution — Interference — 


— Revision-—Order for 
Jurisdiction. 
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The High Court has power in revision toset aside . 
an order for prosecution under section 476, Criminal 
Procedure Code. 

Butthe High Court ought not to interfere in 
revision merely on the ground that it disagrees with 
the opinion of the lower Court, bub only when ib 
appears that the lower Court has acta on merely 
fanciful grounds, on grounds so empty, so obviously 
wrong that it could not be said to have formed a 
serious judicial opinion. 

Section 476 only requires that there must bea 
reasonable prospect of a conviction. ` It is not 
necessary for the Magistrate, before ordering prose- 
cution, to try the whole case and be absolutely satis- 
fied that the accused cannob by any possibility escape 
& conviction. 

Sections 195 and 476, Criminal Procedure Code, 
compared and commented upon. ABDUL HUSEN «v. 
ExPEROR, 9 N. L. R. 184 I7 








— S. 439 (4) 756 
———— ————— 9.4976 145, 146, 
177, 1001 


Pec ————- S. 488—Wife’s refusal to 
attend Panchayat ingquring into charge «f adultery 
against her —No ground for refvsing maintenance. 





À wife's refusalto attend a Panchayat convened to 
cousider a charge of adultery against her is no reason 
for rejecting an application for maintenance made by 
her under section 488 of the Code of Criminal Pro. 





cedure. DaspPa OnzgTTY v. CHIKATHAYER, 15 Cr. L. Y. 

02; 1 L. W. 156 3 

——— S. 510 723 
———— ——— S. 517 760 


ss. 517, 522 — m. 
moveable property-~ Restoration, order for—Criminal 
trespass not attended with force—-“Property” in sec- 
tion 517 does not apply to immovcable property. 
Section 517 of the Criminal Procedure Code has no 

application to immoveable property. 

Where the accused dispossessed the complainant of 
his garden by breaking the padlock of its gate, but 
used no force or violence and were convicted of the 
offence of criminal trespass: 

Heid, that the Court had no power to order the 
restoration of the garden to the complainant under 
section 522 of the Criminal Procedure Code, nor 
under section 517 as the latter did not apply to 
immoreable property. BiswEswaAR SINGH v. BHOLA 
NaTH PATHUE, 15 Cg. L. J. 175 


s. 522 751 


——— ———- S. 522 — Restoration of 
possession of garden— Criminal trespass unattended 
with force— Order Jor restoration lo complainant 
made by Magistrate— Order set aside by High Court 
— Effect of High Courts order— Whether order em- 
powers Magistrate to re-deliver possession. i 
The accused were convicted of criminal trespass . 

into the complainant’s garden, unabtendoetl with any 

force, The Magistrate ordered that posscssion of 
the garden should be restored to the complainant. 

Accordingly the possession was restored to him. 

aecuced moved the High Court which set aside the 

















Se ER pe 


The ' 


Vol. XXII} 
* 


Criminal Procedure Code .-—contd. 


order for restoration. The accused then applied to 
the M&gistrate for re-delivery of the possession of the 


garden to them, but the Magistrate refused the. 


prayer on the" ground that he had no power to direct 
the Police to re-deliver the possession of the garden 
to the accused: i 

Held, that the order of the High Court, setting 
aside the order for restoration, carried with it the 
incident of restoration. of the garden to the ascused 
and that the Magistrate had power to direct the 
Police to restore possession of the garden to the ac- 


cused. Bisweswar Sinca v. BRONA Nati PATHAK, 16 
Oz, L. J. 222 10 





akan 
d 





s. 526 996 
SS. 526, 528 —Trans- 


* 





—EPa ea 


fer of case — Reasons. 





In deciding applications for transfer of criminal 
eases, the law has regard not so much to the motives, 
which might be supposed to bias the Judge, as to the 
' Susóeptibilities of the litigant parties. Where there 
is anything in the case likely to create in the mind of 
the acensed a reasonable apprehension that he may 
not have a fiir and impartial trial, the case should 
be transferred to another Magistrate. To decide 
what is reasonable, regard must be had to the degree 
of intelligence possessed and the standard of honesty 
and impartiality observed by the accused, Machat 











v. MavRU, 10 N. L. R. 15; 15 On. L. J. 196, 980 
— ——— S. 528 980 
——— Ss. 535 1008 

— ——— -—— §. 537 977, 1008 


— 9 an 











S. 540—Trying Magis- 
trate alone can act under s, 540— Accused's right to 
summon defence witnesses exhausted—How should he 
proceed— A fidavit— Contents. 


Where an accused person has exhausted his right of 
summoning witnesses for the defence, he cannot 
summon any other witness except by moving the 
Magistrate under the powers vested in the Magistrate 
under section 540 of the Criminal Procedure Code. 


An order for summoning witnesses cannot be 
passed by a Magistrate) who is not seized of the case, 


on the ground thatthe trying Magistrate is: absent 
from the station. 


- 


An affidavit must contain nothing but bare facts 
known to the person who makes the affidavit either 
personally or upon information from a source which 
he believes to bea correct source and one on whieh 
reliance can be placed. As human beings are liable to 
make mistakes in reciting facts, the law requires 
that the contents of affidavits should be carefully read 
over to the deponents in a language which they under- 
stand and should be vouched by them to be correct. 
MANGAL v. EMPEROR, 11 A. L. J. 986; 86 A. 13; 15 Or. 
LeJ. 164 740 





—— S. 54l 154 
s. 550 753 

— a S. 556 —Magisirate giv. 
ing information to Police and directing inquiry — 


Jurisdiction to try case subsequently - Transfer of 
cage. 














GENERAL INDEX. - 


. & co- heir. 


1043 


Criminal Procedure Code—concld. 


A Magistrate who merely lays before an Inspector 
of Police certain information and directs the said 
Inspector to make an inquiry on the basis of that 
information does not thereby Icse his jurisdiction 
under section 656 of the Code of Criminal Procedure 
to subsequently try the case, BABU Ram v. Emperor, 
ILA. L. J. 852; 18 Cr. L J. 17 I6 


s. 565 759 
Criminal trespass-— Criminal intention 





Cross-decree. 
O. XXI, Rn. 8 (2) 18 


Cross~examination—Indecent and insult- 
ing queations— Discretion of Court 98 


Crown Grants Act (XV of 1895), ss. 
2 933 


See Civin PRocEpURE Cobde, 


Culpable homicide. 
304. 


Custom--Alienation bychildless proprietor — 
‘Contest by collaterala in eigth degree— General custom 
at Punjab does nat recognise right of all collaterals to 
challenge alienation —Alienation to co-sharer—Gift, 


Among Palli Jats of the Shakargarh Tahsil, 
Gurdaspur District, the onus lies on the collaterals 
in the eighth degree, who challenge an ulienation, 
to prove that they have a right to control alienations. 

The general custom of the Punjab does not recog- 
nize the rightof all collaterals, however remotely 
related, to challenge alienations, and inthe case of 
very distant collaterals, the onus of proving a right to 
control rests on the persons who challenge the alien- 
ations. The more distant the relationship is the 
greater must be the presumption against the right to 
control. 

Where the collaterals have aright to control the 
alienors, they are entitled to claim that their -rights 
shall not ba prejudiced at all even by an alienation to 
It is only in the case of a gift made toa 
collateral for services rendered that an exception in 
this respeob is made. Par SINGH v. GANDA SINGH, 
40 P. u. R. 1914; 29 P. W. R. 1914; 37 P. R. i^ 


See PENAL CODE, s. 


—— 








] = Necessity not proved ag re- 
gards a trivial gortion of consideration money — Sale 


not to be set aside. 


A sale cannot be set aside merely because as 
regards a trivial portion of the sale money necessity 
has not been proved. Ram KARAN v. HUKMAN, 79 P. 
L.R. 1914: 61 P. W. R. 1914 
Family custom appertaining to a talukdar 
— Relevancy of, with reference to non-talukdari 
property—Local oastom and family usage —Differ- 
ence between 5 








Qift-— Gift by male proprietor —One rever 
sioner, whether can be preferred asdonee to others — 
Arains of Hoshiarpoor District. 


Among the drains of the Hoshiarpur District, a 
male proprietor cannot gift his ancestral property in 
favour of one reversionary heir to the exclusion of 
the others. Miran BAKSH v. NatHU, 11 P. R. 1914 
121 P. L. R. 191 94.4 
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Succession -Oollaterala of the fourth 
degree —Daugh!er —Presumptions in favour of colla- 
torals —Daughter-in law not entitled to life-estate — 
Maintenance. 





The collaterals in the fourth degree of a deceasad 
sonless proprietor would presumably have a preferen- 
tial right to succeed to his properly, and it would 
be for the daughter of the deceased and her sons to 
prove affirmatively a special custom entitling them to- 
succeed in preference to the collaterals. 


The daughter-in-law of a deceased proprietor can- 
not as such claim a life-estate in his property upon 
hig death. Sho is only entitled to maintenance. 
Musanmat Nur Dast v RAM DHAN, 85 P. L. R. 1914; 
44 P. W. R. 1914 646 


Daughters — Collaterals — 
Shiah Syeds of Ambala city —Burden of proof— 
Muhammadan Luw. 














The customs ordinarily followed by agricultural 
tribes in general cannot be presumed to apply to 
Shiah Syeds of Ambala city. 


The burden of proving that Shia, Syeds of Ambala 
city are governed by a custom whereby children and 


other lineal descendants are excluded by collaterals . 


in the third degree, lies on the person who asserts it. 


In the presence of daughters and their children, 
collaterals, however near, are not entitled to succeed 
among Shiah Syeds of Ambala city. AKBAR ALI v. 
Musammat ALLAH Dr, 98 P, R. 1918; 182 P, LR. 
1914 2 


Hindu Law — Exclusion 
from inheritance--Oonstrnetion of Wajib-ul-arz — 
Thakur families in Oudh--Custom of excluding 
from inheritance daughters and their sons -Oral 
evidence of witnesses outside family, weight of, in 
proof of family custom~ Dacision in previous suit 
against existence of custom for want of evidence, 
effect of, on subsequent suit involving issue of same 
custom I 























City — Inheritance —Alienation — Presumption — Gift 
— Delivery of possession — Memorandum of an aiready 
completed oral gift — Registration, whether necessary. 


. The Sahgal Shaikhs of Jullundur City are not an 
agricultural tribe, and there is no pfesumption what- 
ever that they follow general custom. The mere 
fact that they do not follow Muhammadan Law in 
matters of inheritance is no proof that they follow 
the general agricultural enstom in matters of aliena- 
‘tion. 

The real test of an oral gifbis the giving of pos- 
session. 

. Mutation effected after the death of the donor does 
n5t negative possession, where the donor and donee, 
being husband and wife, were on good terms. The 
placing of rents and profits at th» disposal of the 
wife is sufficient to prove delivery of possession. 

A document which clearly professes to be merely 
‘a memorandum (yad dasht) of a gift which has 
already been completed does not require registration. 
“RAHIM BAKHSH v. Bupgav, 02 P. L, R. 1914 712 


‘Custom authoritics, seizure by Importa. 
^ tion of exciseab!e articles À 179 
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— —Sahgal Shaikhs of Jullundur 
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, # 

Damages —Elements to be considered in assess- 

ing—Betrothal contract . 644 





———Pleader and client .—Retention of opinion 
taken 


Darkhast ruleS—<Assignment of land—Subse- 
quent cancellation of assignment by Collector— 
Transfer of wnassessed to asaessed lant necessary 
before assignment—No formal order ofetransfer— 
Sanction to assignment, implied. 

Where, under the derkhast rules framed by the 
Government, a Deputy Tahsildar could assign ‘“un- 
assessed waste” only after the Collector had trans- 
ferred it to the hoad of “assessed land,” an order of 
the Collector sanotioning the assignment of the lands 
made with the knowledge that the lands are un- 
assessed waste, operates to transfer the same to 
the heading "assessed land." 

When a pattah is once granted, and the revenue due 
thereon collected from the grantee, it is not open to 
the Collect r to cancel the order of assignment on a 
knowledge of facts gained by him subsequent to the 
assignment. G. O. No. 687 does not affect an assign- 
ment made before the date of the order. SECRETARY 
OF STATE v. KRisHNAMACHARIAR, 1L. W.225 93I 


Dayabhaga school, See Hiwpv Law. 


Death of original plaintiff—Pre-emption suit — 
Sons, whether can take advantage of their father's 
preferential right 


Declaration —Zstablishment of heirship —Decla- 
ration to establish heirship, whether may be made 
before succession has opened out—Reversioner, if 
entitled to declaration that certain deed is invalid — 
Specirtic Relief Act (T of 1877), s. 42, Ill. (c). 


A Court will not make a declaration to establiah 
heirship before the succession in regard to which it 
is claimed has opened out. 

A reversioner of a limited estate is entitled to a 
declaration that a deed is invalid if the invalidity 
depends on facts which may be obliterated by lapse 
of time. The fact that such a declaration mist 
ba founded on the same reasons as would support a 
declaration of heirship, cannot deprive him of the 
relief sought. JAGDEEP NARAIN v. JAIBASI KOER 


Declaration of rights—Release—Family 
arrangements 195 


Declaratory suit—Limitation 608 


Decree ex parte—liable to be re-opened on 
ground of fraud —Allegations of fraud in plaint— 
Sufficiently indicating fraud proved 





Foreclosure decree passed in place of decree 
for sale -Alteration —Asgignees —Rights, whether 
determined in execution or by regular sait 935 


s Sutt to set aside — Decree obtained by perjury, 
if sufficient ground —False case put before Court, 
whether sufficient ground. 


| e 

The mere fact that a decree has been obtained by 
perjury is not a sufficient ground for setting it aside. 

But a different’ consideration arises where a false 
case is placed before the Court, In that the Court 
has jurisdiction in & subsequent suit to seb aside the 
decree which was obtained by fraud practised on the 
Court by putting forwird a false case. Kenar Nata 
Das v. HEMANTA KuxARI Dasi, 18 C, W. N. 447 709 
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Defamation —Slander—Police Officer -inquiring 


into names*of bad characters—Statement in answer to 
queglion asked by Police Officer— Privilege —Malice — 
Burden of proof —Damages.: 


Statements made to a Police Officer in the course: 


of inquiries as tothe names of bad characters with 
a view to taking proceedings under the preventive 
sections of the Criminal Procedure Code are “pri- 
vileged" but not “absolutely priviteged.” The occasion 
is one of qualified privilege only. 

When in a suit for damages for slander, the 
defendant proves that the occasion was privileged, it 
lies on the plaintiff to establish actual malice on the 
part of the defendant. 

If the plaintiff succeeds in doing this, it is still open 


to the defendant to show that his statement wastrue . 


or he believed it to be true. Lu 
7 L. B. R., 64 


Defence witnesseS—Right to summon ex- 
hausted— Procedure — A ffidavit 740 


Dekkhan Agriculturists Relief Act 
(XVII of 1879), s. I3 (b) , 284 


Deposit by judgment-debtor to have sale set 
aside —Deposit short —Mistake of judgment debtor 
due to information received from Sheristadar or 


GALE v. Po TBEIN, 
273 


chief ministerial officer of Court, effect of—Act of © 


Court 842 
Depositor and Banker 936 
Discretion. See SPECIFIC PERFORMANCE. 


Dismissal of complaint-Second com- 
_ plaint on the same facts, whether barred 734 


Disobedience —What Court to panish disobe- 
dience 499 


Divorce, suit for, based on desertion and cruelty’ 


Documents, nototherwise admissible, may be 
admissible to insbitate comparison 62 








Construction — Agreement between lessor 
and lessee—Compensation to go to lessor if land 
acquired by Municipality or Board of Local Govern: 
ment — Acquisition by Government of Bengal—Com- 
pensation payable to lessee. 

The terms of a lease were that “if in future the 
entire land or any portion thereof be acquired at 
any time by the Monicipality or by any Board of any 
Local Government, the compensation awarded should 
go to the lessor.” A portion of the land was acquired 
by the Government of Bengal for the purposes of a 
Muhammadan Hostel: 

‘Held, that, as the question in construing a deed 
always is, whabis the meaning of what the parties 
have said and not what the parties meant to say, 
the compensation should be. awarded to the lessee. 
DWARKA NATH SEN GUPTA v, SECRETARY or STATE 


————— Production —Importance of document rea- 
lise in Court of Appeal—Opportunity to be given 
for proving document. . 

When the importance of a document is for the first 


- time realised in an Appellate Court, an opportunity 


should be given by that Court of producing and prov- 
ing the document. KiRTIBAS PANJA v. RAM PADA 
Banersen, 18 C. W. N. 609 


See MUHAMMADAN LAW. 
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Easement, against landlord 379 
o ——— — Bervient tenement, if reciprocal easenent 


can be acquired for benefit of —Servieut owner, if can 
acquire right to insist on continuance of easement — 

` Surplus rain water, discharge of, into plaintifs land— 
Blocking wp channel — Whether plaintiff can compet 
discharge of water into his land. 


No reciprocal easement canbe acquired for the 
benefit of the servient tenement by the user or 
exercise of an easement by the dominant owner; in 
other words, an easement exists for the benefit of 
and ihe servient 
owner acquires no right to insist on its continuance 
or to ask for damages on its abandonment. 

A gud B were neighbouring owners of land. 
Towards the west of the land of B there was a path- 
way by which water passed during the rains throngh 
a channel on the land of B and across the land of 
other neighbours to the land of A. The water in 
question was the surplus rain water collected on the 
land of adjoining owners. B raised the level of his 


. land and blocked up the channel through which the 


gurplas water passed across his land to the land of 
A who commenced a suit for declaration of a right of 
easement: 

Held, (1) that A had not established that he had 
any right to the use of the surplus water before it 
reached the land of B who was entitled to use it 
wholly for his purposes as soon as it reached his land; 

(2) that the surplus water of the adjoining flelds 
having been discharged upon A’s land for more 
than the statutory period, the owners of those lands 
might have acquired a right of easement as against 
A but A had not acquired any right by which he 
eouid compel any of these adjoining owners to dis- 
charge water on hisland. BIMAL CHANDRA CHAKRA- 
VARTI v. CHAXDRA KANTA HAKRAVARTI, 19 C, L. J. 45 


514 
Ejectment-—Suit to eject non-occupanoy ratyats 
' on expiration of term of lease -Limitation 7 


Encroachment, what is—Hizh way—Right 
of user by public—Having verandah, if invades 
right of user of public 


Endorsement in blank. 
RENCY Act, 1910, s. 26. 


Enhancement. —See LANDLORD AND "TENANT. 


See PAPER Cur. 





See BENGAL Teg- 
NANOY ÁCT. 


tion VII of 1882 








Settlement under Regula. 


Equity of redemption, clog on. See Oros. 


Escheat of tenancy to Crown on its lapse to 
zemindar 891 


Estoppel-Commissioner formally appointed— 
Conduct of parties—Powers of person appoint. 
ed 


mmie 





Guardian ad litem of minor, whether es. 
topped from subsequently suing in his personal cara- 
city about property in dispute in former suit, 


A person who acts'as the guardian ad litem of a 
minor defendant in a suit which results in a decreo 
against the minor is not estopped from contesting that 
decree and urging his own claim to the property in 
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Estoppel—concld. 
dispnte in that suit in a subsequent suit brought by 
him in his personal capacity against the plaintiff in 
the former sait. Gaxca Ram v. Narain Das, 1 P. R. 
j914: 118 P. L. R. 19:4 , 95 


ma —— Landlord and tenant ~Payment of rent 
—Attornment 243 


Mor! gagee ignoring deposit 


G 


539 


— — Mortgagor and mortgagee —Mortgagee’s 
right to deny mortgagor's title—Benami transac- 
io snit for redemption of a mortgage, the'defend- 

ant pleaded that he was the real owner of the pro- 

perty and that the plaintiff had no right of any sort 
and that the mortgage was a fictitious transaction: 
Held, that no question of estoppel arose in the cage. 

The Court was entitled to go into the evidence as to 

what was the real nature of the transaction of the 

| mortgage. FATEH Lat v. UHEDA 


o — — Parties to suit agreeing to abide by result 
- of local inspection by Munsif —Munsif's successor 
deciding case on basis of inspection note— Practice. 

The parties to a suit agreed to abide by the result 
ofa local inspection made by the Maunsif. The 
Munsif made the inspection and recorded a note 
thereof, but before he could give judgment in the 
case he was transferred. His successor relying on 
the inspection note gave the judgment: 

Held, thai the trial was noba good trial: the suc- 
cessor of the officer who had made the local inspection 
ought to have tried the case himself. Kishan NABAIN 
v. Bax BAKASH, 12 A. L. J. 48 51 





es 





„mem ——Payment of nazrana and cesses, ones 


——Trade-mark—Licensor and licensee — 
Whether licensee can question licensor's right 72 


Evidence—Accused demanding Kabuliats on 
behalf of mother or of wife--Record of riot case, 
if to be excladed in evidence 





__— — —— Examination of document and witnesses 
by Court of Appeal—Admissibility 


Le ——— Admission — Having interest when making 
admission —Evidence Act (I of 1872), s. 18 —Kabu- 
liat— Evidence of title. m 
In order thab an admission may be relevant. ib is 

necessary to show that the person who made ib had 

an interest at the time of making it within the mean- 
ing of section 18 of the Evidence Act. | 

A Kabuliat may be admissible as evidence of title 

as being an act of ownership. _ l 
But though an ađmission may be admissible, its 

cogency would depend upon whether it could be breat- 

ed as evidence not only for that reason but also 

beeause it was an admission. JOGESWAR GOSAIN v. 


Axnoy Gngosg, 19 O. L J. 1 


n Admissibility —Evidence of previous crime 
— Proof of vntention or motive— Evidence Act (I 9j 
1872), 8s. 9 (c), 14, 64 —Absconding— No satisfactory 
explanation — Relevant circumstance—Penal Code 
(Act XLV of 1860), ss £65, 3€6 - Proof necessary to 
support conviction under section, 365, Penal Code. 
An accused cannot be convicted of an offence with 

which he is charged, simply because he has been 

guilty of another offence. 


INDIAN CASES. 
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Therefore, when such evidence is offered to ‘prove 
his commission of the offence on trial, evidencs of 
his participation, either in act or design, in commis- 
sion or preparation, in an independent crime cannot 
be received as substantive evidence of the offence on 
irial Evidence, however, may be given to prove the 
elements mentioned in section 14 of the Infian Hvi- 
dence Act, intention and like matters. 

The accused was convicted of an attempt to abduct 
a girlon October 10, 1911. Subsequently, he was 
tried for, and convicted of, offences under 
sections 148, 365 and 366 of the Indian Penal Code in 
connection with a later incident of December 10 
19:3, when the girl was actually carried away: 

Held, (1) that, in so far as the charge under section 
364 was concerned, evidence of the previous incident 
was nob admissible, but, that in so far as the charge 
under section 365 was concerned, the fact that a com. 
plaint had been preferred against the accused in res. 
pect of the first incident would be relevant as furnish- 
ing evidence of a motive for confining the girl: 

(2) that tne fact that the accused absconded 
immediately after the occurrence and his absence 
from home was not satisfactorily accounted for, was 
a relevant circumstances as shown by Illustration 
(c) to section 9 of {he Evidence Act. 

To support a conviction under section ?65, it must 
be clearly proved that, at the time of the abduction, 
it was the intention of the accused to secretly, and 
wrongfully confine the girl. BauaRuDDIN MANDAT v. 
EMPEROR, 18 C. L. J. 578; 15 Or L. J. 43 187 


— Books of accounts tampered with — Pre- 
sumption against owner of books. 

When it is found that the account books of a party 
to the.suit have been deliberately tampered with at 
places where the Court should naturally expect to 
find relevant entries, the very strongest presump- 
tion arises that the fabrication has been effected in 
order to destroy evidence which would tellin favour 
of the opposite party and against the owner of the 
books  PoxuiR Dasv. Uttam CHAND, 77 P.L.R. 
1914, 48 P. W. R 1914 5 


———— — — Collection papers, when may be used in 
evidence 594 








Confession 


150 


— ———À —— distrusted in part, whether should neces- 
sarily be rejected altogether—Right of Counsel fo 
demand in cross-examination repetition of story: told 
in examinalion-in-chief. 


Where the Court distrusis the evidence produced 
in a case in one particular, or as regards one accused, 
it does not necessarily follow that it should reject the 
evidence altogether. 

No hard and fast rule enn be hid down as to tho 
right of Counsel to demand in cross-examination that 
& witness should repeat the story which he has told 
in the examination-in-chief. LAKHA SINGH v. EMPEROR, 
89 P. L. R. 1914, 19 On. L. J. 148 724 


Letter written by accused, self-diaserving — 
Evidence against accused — Leller not necessary to'be 
signed — Admissible, though intercepted — Importation 
of excisable article—Seizure by Customs Authorities — 
Whether article imported into Bengal — Bengal Eveise 
Act \V of 1909 B. C.), ss. 46, 61 — Evidence «!ct I of 
1872), s. 11. | T 








EM 


‘Vol. XX 11] 
Evidence-—contd. 


A letter written by an accused person, when solf. 
disdbrving, is prima facie evidence against him, if it 
relates distinctly to a relevant point; it is not neces- 

"Bury that is should be signed: it is enough if it is 
traced to the writer, and is admissible though it was 
intercepted or surreptitiously detained and opened. 

A cabéegram, purporting to be from one C in 
Caleutta, was sent to P in London. On the receipt 


of the cablegram and expressly referring to ib P- 


posted a reply to B in Calcutta: 

Held, that P's reply to B would be a relevant fact 
under section Il of the Hvidence Act and cogent 
evidence to show that B was the sender of the cable- 
gram. 

Though an article may actually bo within the 
geographical limits of Bengal it cannot be said to 
have been brought into Bengal, if ib was intercepted 
atthe Customs House. 

Consequently, where the accused illicitly. imported 
cocaine which was seized by the Customs Authorities 
in Oaleutia and was never delivered to him: 

Held, that the accused was Jiable to be convicted of 
an attempt to commit the offence œf importation 


under section. 61 read with section 46 of the Bengal 


Excise Act, and not of an offence under section 46 of 
the Bengal Exciro Act of actually importing cocaine 
into Bengal illegally. Boora, C. H. v. EMPEROR, 18 C. 
L. J. 667; 18 C. W. N. 386; 15 Cr. L-J. 88 I 


— NOt taken in accordance with law — De~ 
cision based on such evidence 





nd 





s taken in summary proceedings, admisst- 
‘bility of, in regular suit. 

Iu cases of this description, n Judge should find the 
facts upon the evidence tendered and taken in the 
regular suit and nob upon any evidence taken in the 
summary case, And although the evidence taken in the 
summary “case is admissible npon ceriain conditions 
and for certain purposes, itis irregular to admit the 
depositions of parties made inthe summary case 
without examining them or their Advocates, NGA 
' Sere v. Nea Pv, U. B. R.-(1913) I, 181 7 


——, whether may be given to contradict 
' terms of sale certificate— Evidence, whether admis- 
sible and when, to interpret terms of sale certifi- 
cate 








Witnesses produced by accused in defence 
- Evidence not believed—Accused convicted 
Witnesses ti od for perjury acquitted —Conviction of 
accused set «ide for irregularity— Fresh trial— 
Accused applyin- forconsideration of defence evidence 
formerly produe, ìl without producing witnesses— 
Application | refusci—Exercise: of discretion by 
Magistrate. i: 





D was tried foran offence under section b98, 
Indian Penal Code. He pleaded an alibi and produced 
six witnesses to prove it. The Magistrate thought 
thak all this evidence was false. D was convicted 
and proceedings were taken against the witnesses for 
perjury. On appeal by D his conviction was set 
asideon the ground of. serious irregularity in the 
trial and it was left to dhe District Magistrate to seo 
if any fresh trial of D was advisable. 

The witnesses tried for perjury were also acquilted, 
some by the Sessions Judge and others by the 
vanief Sows. D was, howeverfagain tried for the 
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same offence, and in defence hesaid that he would 
not produce these witnesses again though he 
wished their evidence already taken to be considered. 
The Magistrate declined to consider the previous 
defence evidence unless the men were again produced 
in Court: 

Held, that, under the circumstances, the Magistrate 
exercised a wrong discretion in refusing to consider 
the - evidence. Daim v. EMPEROR, 15 On. L. J. 62; 41 
P. L. R. 1914; 17 P. W. R. 1914 Cr. 334 


Evidence Act (I of 1872), s. 3, ill. (d) 
168 
———— E 179 


; — S. li—Presumption varies ac. 
cording to evidence in each case 


























S. 13 645 
ecce IS 187 
pue Ss. 18 714 











SS. 24, 25, 26-— Confession— 
Magistrate on leave and outside Jurisdiction - - Accused, 
ignorant of Magisirate's existence — Value of evidence. 
Evidence is inadmissible to prove a confession made 

while an aecused person is in Police custody, except 

in so faras any fact is discovered in consequence of 
the information so received from him. 

A Magistrate, though on leave and notin the 
District in which he has been exercising  juris- 
diction, is a "Magistrate" within the meaning of 
section 26 of the Evidence Act. A confession made 
in the presence of such a person is relevant and 
admissible. | 

Very little value can be attached to such a con- 
fession when the fact that a Magistrate was present 
ab the time the confession was made was not known 
to the accused, who was under the impression that 
he made the statement in the presence only of the 
Police and their friends. Faiz ULLAN v. EMPEROR, 8 
P, W. R. 1914 Cr; 38 P. L. R. 1914; 15 Cr. L.J, 6 

ii 15 


———— — —— SS., 25, 26 150 


—— S. 30— Trial of number of accused 

before  Magistráte— Plea of guilty by some ajter 

-charge implicating all—All tried together — Confes- 
sional statements of two admissible. 

Where in a trial of several persons the Magistrate, 
on the conclusion of the evidence for the prosecution, 
framed a charge and called upon the accused to 
enter on their defence and two of them pleaded 
guilty and in doing so implicated all the accused and 
the Magistrate tried all of them together and relied 
on the confession of the two in convicting the others: 

Heid, that the two accused were persons tried jointly 
with the other accused within the meaning of sec. 
tion 30 of the Evidence Act and their statements 
could be taken into consideration against the other 
accused. VEMPALLI BALI REDDY, In re, 14 M, L. T. 
463; 15 On. L. J. 13 157 


—~ ——— SS. 32, 67 - Certificate, admis- 
sibility oj, without production of writer, 
` In 2 suit on a bond, the defendant in order to sup- 





amanan aE 





. port the plea of limitation produced a certificate from 


the Saoretary of a Club at Rangoon stating that he was 
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in the service of the Club ona certain date: 

Held, thatthe certificate was inadmissible in evidence 
without the writer of the certificate being produced 
in Court and examined as a witness. PITER v. MA- 
| BOMED Inoo Mian 65 


— SS. 32 (2), 34, 7 3 —Entries 
made in account book 4n usual course of business — 
Relevancy —Corroboration necessary under section 34 
but not necessary wnder section 32 (2), when witness 
cannot be found — Documents not otherwise admissible. 
may be admissible to institute comparison —Court 
itself may make comparison from admitted signatures 
—Hapert not necessary to testify on outh—Failure to 
advance full amount— Interest not at contract rale. 


Entries made in books of account, keptin the usual 
course of business, are relevant and admissible in 
evidence under section 34 of the Evidence Act only 
when there is other evidence to corroborate the 
entries. i 
. Where the person who made the entries cannot be 
found, the entries &re admissible in evidence under 
section 32 (2) of the Evidence Act even though they 
are not corroborated. 

Documents nob admissible in evidence otherwise, 
but the signatures on which are admittedly the exe- 
cutants’, become relevant under section 73 of the Evi- 
dence Act even for the sole purpose of ascertaining, 
by comparison of handwriting, the genuineness of 
signatures on disputed documents. 

In such cases, the Court itself may institute the 
comparison and draw the inference without the 
aid of an expert, swearing to the results of the com- 
parison. 

Where a contract of loan is for a consolidated 
sum of money to be paid from time to time aud the 
lender refuses to advance a very small balance re- 
maining due to the borrower on the contract, the 
lender puts au end to the contract by his conduct, 
ard cannot claim interest. at the contract rate. 
BAMASAWMI NAIK v. RAMANADHAN Ounerty, (1914) M. 
W. N. 240; 1 L. W. 136 627 

594 


S. 32 (3) 
621 


———— — S. 34 


- S, 34 -Evidence ~Entries in books 
of account— Vague statement of plaintiff in support of 
entry not sufficient. 


Where the plaintiffs can easily produce independ- 
ent and trustworthy evidence in support of entries 
in their account books, it would be unfair to defend. 
antsand wrong in principle to accept as sufficient 
proof the entries uncorroboraled by any evidence 
other than a somewhat vague statement by one of 
the plaintiffs to the effect practically that the books 
speak for themselves. - 

A point not touched by the grounds of appeal and 
not raised independently in the grounds of appeal, 
cannot be taken up for the first time in further 





- 




















appeal Ganga RAM v. Kaka Ram, 47 P. L. R. 1914; 
53 P. W. R. 1914 403 

—— — $8.44 789 
— —— — S, 54 187 
dee cse SGT 654 
— om s.73 527 
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Evid ence Act —concld. 


* * 
—— — S. 92 —Negotiable Instruments Act 
(XXVI of 1881), s. 43 -Contract Act (IX of €872), 
s. 2 (d) —Evidence to show non-ltability of eaecutant, 
whether admissible — Joint promise —(onsideration 
paid 'to one promisor. , 


_ Consideration paid to one of several joint promisors 
is sufficient to support.a promise to pay made by the 
others, 

Evidence to prove a contemporaneous oral agrea- 
ment between the promisee and one of the joint . 
promisors, thatthe latter will not be held liable 
under a promissory-note, is inadmissible under 
section 92 of the Evidence Act. SoRNALINGA MUDALI 
v. PACHI NAICKEN, 14 M. L. J. 559; (1914) M. W. N. 
27; 26 M. L, J. 118 i I 


— — — — s. 109 333 


S, I I Z2— ilegitimacy— Litigati 
for custody of wife—No proof against lagak mean Non. 
access to be conclusively shown to establish allegi. 
timacy. 

Awas the married wife of S. In April 1897, S 
brought a criminal complaint under section 498, Penal 
Code, against one J. The complaint was dismissed 
under section 203, Criminal Procedure Code, on 17th 
April 1897. On 15th July 1897, S brought a suit 
against J and obtained an e» parte decree on 15th 
January 1898, for custody of his wife A. On 24th 
May 1898, A gave birth toa child at her parents’ 
village and subsequently returned to S and she and 
the child lived with 8 till his death: 

Held, that illegitimacy could not be iti in- - 
ferred merely from the litigation above Lena T 

In order to establish the illegitimacy of a person 
born during the continuance of a valid marriage 
between his mother and any man, it is necessary to . 
show conclusively that the parties to the marriage 
had no access to each other at any time when he 
could have been begotten. DaALIPA v Rana, 49 P. L. 


R 1914. 409 
————— -—. §, I 17 372 
—~—— S. 118-—O0aths Act (X of 1873), 
a3, b, 13— Child witness— Failure to administer oath 


—-Evidence, whether inadmissible — Insanity of accus- 
ed, plea of —Time, 

















Le di 


A child's evidence is not inadmissible merely because 
no oath was administered toit. Although section 5 of 
Oaths Act is imperative, still section 13 of the Act 
governs cases of this sort. 

Where an accused pleads insanity, the evidence 
relating to it must refer to the time when he com- 
mitted the offence and not to the state of his mind 





long afterwards. QOLLA CHINNA VENKADU v Em- 
rEROR, 15 Cz. L. J. 161 737 
——— — S. 145 861 
—— ——— $8. I51, 152 996 
ne S. 155 861 
————— — §. 165 407 
Excise Act (XIL of 1896),s.48 748 








: — S. 5 I — Finding of Lahan in premises 
outside village under suspicious circumstances — 
Benefit of doubt Revision —Criminai Procedure Cole 
(Act V of 1898), 5,439, 


Vol. XXI 
* 
Excise Act -coneld. 


The finding of arlicles suggesting illicit distillation 
ina place easily accessible, such as an ordinary cattle- 
shed, whicn usually remains open and is situato out- 
side the village, is not sufficient for convicting the 
owner of the shed under section 61 of Act XII of 1896, 
particularly where the search was made at the 
. instigation,pf that person's enemy, and no other in- 
criminating article was found in any pait of his 
dwelling house. 

In ease of doubt, even the concurrent findings of the 
Courts below are liable to be set aside on revision un- 
der section 439, Criminal Procedure Code, 1898. 
WASAXHI v. EMPEROR, 43 P. W. R. 1913 On.; 98 P. L. 
R. 1914; 16 On. L. J. 176 752 


S. 53 748 


S. 60 — Absence of search warrant— 
Legality of conviction--Presumption—Oath not re- 
corded as administered to witness. à 
The absence of a seargh warrant does not affect the 
legality of the trial of a case under the Excise Act. 
Where upon a search made by an Excise Inspector 











cocaine is found, the conviction of the accused would ` 


depend not on the legality of the search but on the 
fact of his being in illegal possession of the cocaine. 

There is no analogy between the Excise Act and 
the Gambling Act. 

There ig no provision of law which requires a 
Court examining a witness to record the fact that the 
oath was administered to him. Where the record does 
not show that the oath was administered to a witness, 
the reasonable presumption in the absence of any sug- 
gestion to the contrary would be, that proper pro- 
cedure was followed and the oath duly -administered: 
SYED Aumap v. EMPSROR, 11 A. L. J. 933, 15 On. L. d. 


19; 36 A. 575 163 


Execution, application for-—Suit against several 
defendants decreed against some and dismissed 
with costs against others—Appeal by former set 
—-Applieation for execution. against plaintiff by 
latter made three years after original decree but 
within three years of disposal. of appeal —Whetber 
application barred—' Where there has been an 
appeal,” meaning of 685 


Execution of decree—Order by first Court 
upon defendani to pay money to plaintiff within fired 
time—Hupiry of time in consequence of appeal— 
Dismissal of appeal— Admission of appeal to Privy 
Council—-Stay of execution refused by Appeal Court — 
Application by plaintiff to primary Court for order 
upon defendant to pay money, tf inorder. 

Ina decree passed bya single Judge sitting on 
the Original Side, a fortnight from the date of the 


completion of the decree was fixed within which the ` 


defendant was to pay certain sums of money to the 
plaintiff, but in consequence of an appeal and of the 
order of the Appeal Court fora stay of execution, 
that time went by and no date was substituted for it. 
The appeal was dismissed and an appeal to His 
Majesty in Council was admitted, but an application 
by the defendantfor a stay of execution was refused 
by the Appeal Court. The plaintiff then asked thé 
primary Court to fix a da} within which the defend- 
ants should be ordered to pay the sums of money 
into the Court: : 

Held, that it was a proceeding in execution and 
the application was, therefore, properly made to the 
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Court of first instance and not to the Appellate Court; 
and that the Court should fix a day within which the 
defendant was to pay before the execution was 


issued. HASHIM' EBRAHIM SELEJIv. AHMED MUSAJI 
SELEJI 


me 











Rateable distribution— 
Summary inquiry as to whether decrece fraudulent— 
Jurisdiction—Acting with material irregularity— 
Examination of witness without notice to Pleaders, tf 
legal — Evidence not taken in accordance with law— 
Decisivn based on such evidence—Evidence Act (I of 
1872); s. 165—Civil Procedure Code (Act V of 1908', 

- ss. 73, 115. - 


A Court executing a decree has jurisdiction to hold 
& summary inquiry as to whether the decree obtained 
by one of the decree-holders asking for rateable dis. 
tribution is fraudulent or not. 


A Cenrt should not examine a witness without 
notice tothe parties or their Pleaders, and without 
affording them an opportunity to cross-examine 
him or to rebut his statements. Section 165 of the 
Evidence Act does not justify such procedure. 


When a Court examines a witness without notice 
to the Pleaders and bases its decision upon the evi- 
dence of the witness, it acts with material irregularity 
in the exercise of its jurisdiction within the meaning 
of section 115 of the Civil Procedure Code. PEARY 
Lan Das v. Peary Lat Dawn, 18 O.L. J. 407 








aha as — Bale — Confirmation of sale — 

Appeal by judgment-debtor— Compromise in appeal — 

Promise to pay decretal amount in inatalments or in 
default sale to be confirmed— Default by judgment- 
debtor—Confirmation of sale when to be considered to 
take place—Application for delivery of possession— 
Limitation —Limitation Act (IX of 1908', Sch. I, 
Art. 180 — Appeal —-Civil Procedure Code (Act. V of 
1908), s. 47. 


An execution sale was confirmed in April 1908, 
The judgment-debtor appealed and the appeal was 
compromised on these terms: the judgment-debtor 
was to pay ihe agreed decretal amount in certain in- 
stalments, the first being payable in June 1910, and if 
the judgment-debtor paid the whole amount due in 
time, the sale was to be set aside, bnt if he failed in 
any instalment the sale was to stand good. He paid 
nothing, and in July 1912, afler preliminary procead- 
ings which took about a year and a half, the decroe- 
holder applied for delivery of possession. The 
judgment-debtor objected that the application wus 
barred by Article 180 of the Limitation Act, being 
presented more than three years after the date of the 
confirmation of the sale. The objection was over- 
ruled by the Court below and the judgment-debtor 
appealed to the High Court: 


Held, (1) that the appeal lay: 


(2) that, by the compromise on appeal it was agreod 
between the parties that on a certain contingency the 
sale should be set aside; that that agreement had the 
effect of suspending the confirmation of the sale 
which did not become absolute until June 1910 when 
the judgment-debtor first defaulted, and that, there- 
fore, the application for delivery of possession was 
not barred. JANAK PROSAD v. Nut RAN 
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Execution of decree--conold, 
: -—— Transfer of decree for exe- 
‘ention to another district—Sending decree direct to 


Sub-Judge—Dismissal of petition by Sub-Jndge, 
whether legal 682 




















RD Ward of Court — Attachment 
of cash balance of estate under Court of Wards, in 
execution of money decree, if legaL— Court of Wards 
Act (IX B. C. of 1879", s. 48 — Civil. Procedure Code 
(Act V of 1908), ss. 52, 60. 

There is nothing in the Court of Wards Act or in 
Section 48 to preventa deorse against a watd from 
being executed under the general law like any other 
decree obtained by a creditor against a debtor. 

The words “debts payable by the ward” in section 
Vd the Court of Wards Act, da not include decretal 

s. 

Therefore, the cash balance of an estate under 
the Court of Wards, that is, the amount to the credit 
of the estate in the personal ledger in the Collectorate, 
may be attached in execution of a simple money de- 
cree against the ward. Urenpra Nata Sen Ror 
OROWDHURY v, UMAKANTA SEN OnHowpHuny, 19 0. bL. 


J. 406 694 


Execution proceedings—Part of area 
: transferred from one jurisdiction to another —Exe- 
: cution proceedings where to be continued 899 


Express trust. See LIMITATION Act, s. 10. 


Ex-proprietary tenáànt Landlord and 
tenant— Right to use tank for irrigation-- Easement 
against landlord 3 


Factum valet, doctrine of. See Marriage. 


Fatal Accidents Act (XII1 of 1855), 

|. S. 1—Child, son adopted after death of deceased by 
widow, not — Compensation, apportionment of, among 
relatives, discretionary —Widow. 


. Where the Railway Authorities awarded Rs, 10,020 
compensation to the widow, father, mother and grand. 
father ‘of a person killed in a'railway accident, under 
Act XUI of 1855, and a snit was afterwards brought 
by the widow against the father, mother and brothers 
of the deceased and also against another, alleged by 
father, mother and brothers to have been adopted 
7 the widow to her late husband, for recovery of her 
share: 

Held, (1) that a son adopted after the death of the 
deceased is not a “child” of the deceased for the pur- 
poses of Act XIII of 1855; 

(2) that the grandmother of the deceased, who 
was a lady of very advanced age at the time of the 
deceased's death and was then being supported by her 
son earning Hs. 15 per mensem was not entitled, in 
the circumstances of the case, to any part of the com- 
pensation; 

(8) that the Act specifies certain relatives to whom 
compensation is awardable, but i& leaves it to the 
Court to grant such compensation to all or to any of 
such persons; 

(4) that the widow being entirely dependent upon 
her late husband, and the father earning ‘Rs. 15 
per mensem and having two sons living to whom he 
can look for support, if necessary, the Distriot J udge 
exercised a reasonable discretion in granting to the 
widow jrds of the compensation awarded by the 
railway; 
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(5) that proportionate deduetions shofld be made 
from the widow’s share on account of the funeral ex- 
penses of the deceased, and the expenses of recover- 
ing the compensation and that the widow must also 
refund the amount paid during her illness after her 
husband's death for medical attendance. Sar GOPAL 
v. Musammat AMBA Devi, 26 P. W. R. 1914; 122 P. L. 
R. 1914 * 846 . 


Fiscal enactments, interpretation of 503 


Foreclosure—Condition to follow on non-pay- 
ment of two years’ interest, whether can take effect— 
Interest, post diem, recoverable for six years only 
prior to awit. 


Where the foreclosure of & mortgage was co- 
veuanted to follow on failure of payment of two years’ 
intereat on the mortgage money: 

Held, that there could be no foreclosure either 
under Regulation XVII of 1806 or under clause 7 of 
section 8 and section 12 ofgthe ' Rules for the Civil 
Administration of Civil Justice in the Punjab" eto. 

Where interest ia not made a charge upon the mort- 
gaged property, the mortgagee cannot recover more 
than six years’ interest. BuLAKI Mat v. Doni CHAND, 
116 P. L. R. 1914 837 


Forfeiture—Penalty—Decree providing for for- 
feiture—Court’s power to relieve against such pro- 
viston—Contract for sale of land —Time not of the 
essence of contract. 


Courts in India which dispense equity possess 
the power to relieve against forfeiture or penalty 
even in cases where the terms of the contract of 
compromise have been made the terms of a decree 
based on that compromise. 

Where a compromise decree provided that the 
defendant should give up possession of the land dec- 
reed to him on his failure to pay the plaintiff a sum 
certain on a date fixed, the decree is in effect one for 
sale of land, and time is not of the essence of the con- 
tract. Lapse of twenty days after the date.fixed is 
not such an unreasonably long period as to prevent 
the Court from exercising its discretion in relieving 
against such penal provision. ANA SHEIKH MOoHIDIN 
V. VADIVALAGIANAMBIA PILLAL (1914) M. W. N. 92 








Unauthorised transfer of holding 


Forgery -—Endorsement on mortgage-deed show- 
ing payment — Intention 1005 


Fraud. See Compromiss. 


Collusion— Mere suspicion — Distinct allegation 
and proof—Interest, payment of, by mortgayor after 
parting with equity of redemption—Efect upon. pur- 
chaser—Limttation Act (XV of 1877), s. 20. 


Mere suggestions of fraud and collusion ought not 
to be tolerated, and allegationsof the same cannot 
be rested on mere suspicion, but must be distinctly 
stated and established. 

Payment of interest by a mortgagor, siter he has 
parted with the equity of redemption, hasthe effect 
of extending the period of limitation against the 
purchaser of the equity of redemption, behind whose 
back the payment is made. Hem HANDRA CHAU- 
DHURI v, PURNA CHANDRA ÜHAUDHURI 510 
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Fraud- goneld. 


5 Compromise— Ez parte decree obtained with- 
out mentioning compremise—Decree obtained by 
fraud—Proper remedy 








Fraudulent transfer—Fraud not effeoted — 
Title to protection in Court 86 


©.Misrepresentation that a particular method 
of service would supply notice of suit to defendant— 
Decree ex parte—Liable to be re-opened on ground of 
fraud—Allegations of fraud in plaint—Sufficiently 
indicating fraud proved, 





On the date on whicha notice of suit was to be 
issued by the Court, A. falsely represented that B, 
the defendant, was away from home in a distant part 
of the country and that notice should go to him in the 
form of advertisement ina newspaper of that part, 
and thus obtainedan ew parte decree against the 
defendant. B sud A on the allegations that A 
had fraudulently obtaiged an ex parte decree by con- 
cealing the real facts and fraudulently secured execu- 
tion ofthe decree in B's absence and without his 
knowledge: f 

Held, that the e» parte decree was secured by 
fraudulent misrepresentation, that the method of 
service adopted would supply B with notice of suit, 
and this fraud was sufficiently indicated by the alle- 
gations in the plaint. 

That -’s action was clearly fraudulent within the 
terms of section 17 of the Contract Act and B was 
entitled to re-open the issues decided in the previous 
suit. Mera Ram v, Ranta Ram, 75 P.L. R. 1914, 40 
P, W.R. 1914 549 


Misrepresentation—Broker — Identifying wit- 
mess—Liability of broker and identifier for false 
representation, 





The purchaser of a house sued to recover its price 
from the broker who had arranged the sale and the 
attesting witness who had also identified the vendor be- 
fore the registration officer on the ground of falserepre- 
sentation by the broker and false identification by the 
witness. The lower Court decreed the claim against 
both defendants but its finding against the identifier 
was only this that, though he pointed out the false 
man as the veal owner, he did not know that the re- 
presentation was false: 


Held, that the finding is defective and that for the 
plaintiff to succeed as against the identifier it was 
necessary to prove that he represented the false man 
to be the owner of the property „sold and that he 
made this representation knowing it to be false or 
made if without belief in its truth or recklessly 
without caring whether it was true or false and also 
that the pluintiff was intended to act and did in 
fact act in reliance on the said representation. HAJI 
SADULLA v. JAWAHIR Karim Bux 


Frivolous or vexatious accusations—Compensa- 
tjon to acoused 


Gatti Toomulu—Cess levied by zemindar to 
keep tank in repair, whether revenue —Regulation 
XXV of 1802, ss. 4 and 12— Contract. 


"Gatti Toomoolu" is & voluntary payment made by 
a ryot to the zemindar for keeping a tank in repair. 

Where such a cess was legally payable before the 
‘date of enfranchisement by the inamdır to the 
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zemindar, the mere fact of enfranchisement does not 
change the rights of parties. Nor is sucha cess 
"revenue" within the meaning of sections 4 and 12 of 
Regulation XXV of 1802 so asto make the levy 
by zemindar illegal under those sections. It is a 
mere voluntary payment made to a zemindur under a 
contract and is recoverable by him  (ioGINANENI 
VENKATANARASIMHARAYUDU V ZEMINDAR OF NuzwibD, 1 
L. W. 333; (1914) M. W. N. 373 972 


General Clauses Act (X of 1897), 
application of, to the Oudh Rent Act 605 


Gift —Custom—Alienation to co-sharer objected by 
collaterals— Exception 319 





Delivery of possession —Memorandum of an 
already completed oral gift—-Registration, whether 
necessary 712 





Donee’s lineal descendants in female line present 
— Property cannot revert to donor's line—Altenation 
of gifted property by widow—Right of donor's de- 
scendants to contest. 


Where the descendants of a donor brought a suit to 
contest an alienation of the gifted property made 
by the widow in favour of her son.in-law and it was 
found that the donee had lineal descendants in the 
female line alone: 

Held, that as on the-death or re-marriage of the widow 
holding the gifted property as a life-estate, the pros 
perty would descend to the donee's lineal descendants 
in the female line, the descendants of the donor had no 
locus standi to contest the alienation of the property 
by the widow. Musammat SUKHAN v. Narain SINGH, 
99 P. L. R. 1914 792 


— — to Hindu widow 624 


——— by male proprietor —Avatns of Hoshiarpur 
District 9 


Marzul-maut. See MUHAMMADAN LAW. 


Guardian ad litem. See Minor. 


appointment of, in deposit 
proceedings—Minor—Duty of Court to appoint 
guardian ad litem—~Minor to be allowed benefit of 
doubt in questions of procedure —' Transfer of Property 
Act (IV of 1882), ss 83, 108-—-Cietl Procedure Code 
(Act XIV of 1882), s. 443. 


Under section 103 of the Transfer of Property Act it 
is proper, whenever a mortgagee isa minor, to get 
the Court to appoint a guardian ad litem for him as 
a preliminary to proceedings under section 83 of 
the Transfer of Property Act. 

Under section 443 of Act X of 1882, it was for the 
Court itself by a special order to appoint a guar- 
dian ad litem and a plaintiff could not assume to 
himself this function of the Court. 

Every precaution ought to be taken to safeguard the 
interests of a minor and on this principle the minor 
should always have the benefit of any doubt that may 
exist, where ib isa question whether the procedura 
in a case has been of a nature’ to bind him or not, 
SHIVNATH Sinan v. Manowar Lat, 16 O. CO. 281 

245 
—— Certificated guardian— Ab. 
sence of formal order appointing guardian, whother 
fatal to suit 240. 
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Guardlans and Wards Act (VIII of 
1890), s. 30-—-"“Any other person," whether 
include creditor injuriously affected. 

The words "any other person affected thereby" 
in section 30 of the Guardians and Wards Act (VIII 
of 1890) do not include a creditor who might be in. 
juriously affected by a transfer of property. LALJI 
Das v. Cuer Ram, 101 P, L. R. 1914 82 


High Court, constitution of—Appointment of 
Gth Judge 984 








—-, power of interference with order 
‘for restoration of property by Court below 760 


High Court (Cal.) Rules and Orders, 
Ch. VI, rr. 38A, 42A, Ch. X, r. 2 02 


High Courts Act, 24 & 25 Vic. C. 104, 
s. 15 848 


Hindu Law -—Hindus son by Muhammadan 
woman—“ Aulad"—Khandan —Marriage of issue 
with Hindu women of Chhattri caste 293 


How far applicable to Khoja Muham. 
195 








: madang 


Adoption 542 


Alienation by father— Debts 
partly binding partly not s 44 











AER i dii n nre 





—— Joint family—Swit fo set 

aside alienation, by son —Onus on alienee to prove 
antecedent debt or justifying necessity— Part of con. 
sideration found to be binding on son—Proper 
decree to be passed — Alienation binding on alienor’s 
interest — Alienation by guardian —Part consideration 
for necessity— Decree. 





Where an alienation of ancestral property by a 
father is sought to be seb aside by his sons, the onus 
ig on the alienee to prove that there was an antece- 
dent debt or a justifying necessity for the transac- 
tion. 

Where the alienation is not binding on the sons, the 
alienee acquires the quantam of interest of the alienor 
at the date of the alienation and it is not subject to 
increase or diminution by virtue of subsequent change 
in the joint family. 

Where only a part of the consideration for the 
alienation is found to be for a purpose binding on the 
son, the proper decree tu be passed is to give the 
father's share in the property absolutely to the alienee 
and to declare = charge in favour of the alienee 
on the son's Skares to the extent of their share 
of the consideration found to have been for a binding 

urpose. 

lf the alienation were by a widow or guardian or 
dharmakarta, it would be set aside in the circumstances 
‘of this case to a much greater extent than was neces. 
sary, on payment to the alienee of the amount found 
to be binding on the inheritance. SEETHARAM NAIDU 
v. K. BALAKRISHNA NAIDU, 15 M. L. T. 78; 26 M. L. J. 
604 638 


— —— —— Custom -- Ezclusion from inheritance 
— Construction of Wajib-ul.arz —'T'hakur families in 
Oudh—Custom of excluding from inheritance daugh- 
ters and their sons — Oral evidence of witnesses out- 
side family, weight of, in proof of family custom— 

. Decision in previous suit against existence of custom 
for want of evidence, effect of, on subsequent suit in- 
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volving issue of same custom— Presumplion in cage of 

Hindu widows possession of her husband's share. 

' Although there is no express exclusior from inherit. 
ance in the language of a Wajib-ul-arz, there may be 
exclusion by necessary implication. 

`~ In Thakur families in Oudh, the custom of excinding 
daughters and their sons from inheritance is noto- 
riously common. 

General statements of opinions as regards & parti. 
cular family custom and as found in the oral evidence 
of witnesses nob belonging to the family, in which the 
custom derogating from ihe ordinary Hindu Law of 
inheritance is alleged to exist, are not of much 
weight as evidence. 

When in a previous suit a family custom set up 
by the plaintiff could not be established owing to his 
neglect in producing evidence and it was, therefore, 
decided that the custom did not exist; it cannot be 
argued, in a subsequent case,in which the question 
of the same custom of the sante family arises, that 
the custom does not exist. 

Where a Hindu widow after her husband's death 
and in the life-time of his brothers got possession 
of his proportionate share of the family property, 
and it was nob alleged that the possession was 
permissive, the natural inference is that she succeed- 
ed to the divided share of her husband as an ordinary 
Hindu widow.  BANDI Din v, DHARAMMANGAL SINGH 





——Daughter, decree against— Direc- 
tion that decretal amount be recovered from estate 
of father— Decree, whether personal or effectual 
against reversion 


Dayabhaga ‘School — Self. 
acquired property -Source of payment of purchase- 
money—Procedure—Concurrent findings—Presump- 
tion. 

` In determining whether property standing in the 
name of a junior member of joint Hindu family is 
his self-acquisition or not, bhe criterion is the source 
from which the money, with which the purchase. 
money is paid, comes. Unless it is proved that the 
property was purchased with the money belonging to 
the junior member, the presumption is that the 
property was acquired by the head of the family 
as joint family property. 

The Privy Council will not interfere in cases where 
there are concurrent findings of fact unless it appears 
that the Courts below have not drawn proper conclu- 
sions from the documentary evidence. Parsati DASI 
v. BAtkKUNTHA NATH Das, 15 M. L. T. 66; (1914)? M. W. 
N. 42; 12 A. DL. J. 79; 19 C. L. J. 129, 18 C, W. N. 4^8; 
16 Bom. L. R. 101; 26 M. L J. 248 5l 


Gift by father to son of property 
situated in foreign territory — Effect upon right to 
claim share—Joint family | 4 


—-Joint family—Contract to grant per. 
manent lease Contract by members of joint Mitak. 
shara family—-Certificated guardians executing con- 
tract on behalf of minor members—Legal necessity 
— Benefit of family —Contract that permission of 
Judge woald be taken for grant of lease of minor 
member's skares— Validity of contract— Contract, 
whether binding upon minor members— Whether 
major members bound as far as contract relates to 
their shares * 
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Joint family--Mitakshara— Alienation 
by à co-parcener of his share — Increase of such 
share by ihe subsequent death of other members— 
Alienee’s right Co-parcener deemed still to be mem- 
ber of family —Alienee mota tenant-in-common— 
Subsequent alienation by the co-parcener oj such 
increased share not valid —Limitation—Eaciusion 
from enjoyment for twelve years. | 
Where a member of a Hinduco-parcenary, governed 

by the Mitakshara School of law, alienates his share 
in the co-parcenary properties, it cannot be said that 
by the mere act of alienation he becomes a separated 
member,and his alienee a tenant-in-common, invested 
with rights us such; the alienation, at most, gives 
the alience a mere right in personam against his own 
alienor to compel him to sue for partition, but the 
alienor himself still remains a member of the co- 
parcenary, and his. share in the family properties 
fluctuates according as there are births or deaths in 
the family subsequent totthe alienation; so, where on 
the date not of the alienation bat when alienation 
takes effect the alienor’s share in the family properties 
is increased by the death of some members that 
increased share passes eo instanti to his first alienee, 
and the alienating co-parcener cannot, by a subse- 
quent’conveyance, confer upon another person any 
title to such Increased share. 

. The alienee cannot have any interest in any 
specific property and the alienation creates merely an 
equity in his favour, 

. The alienee cannot sue for partition and allotment 
to him of his share of the property alienated. His 
remedy is à suit for partition of the whole of the 
family properties. 

Nor ean the alienee be entitled to possession of the 
property alienated, 

The members of a Hindn co-parcenary are entitled 
to sue for possession of the whole of the alienated 
properties,as joint family property subject to the 
alienee’s right to demand partition. 

Where a member of the Hindu co-parcenary be- 
comes an outcaste, and is excluded from enjoyment 
of the co-parcenary properties for more than twelve 
years, hisright in the family properties becomes 
extinguished and he has none toconvey to others, on 
the lapse of that period. Nangaya MUDALI v. 
SnaNMUGA MubaALI, 15 M. L. T. 186; (1914) M. W. N. 
856; 19 M. L, J. -576. 55 











AMstakshara— Decree against 
` karta— Liability of sons--Sons not made parties 
to suit—'' Right, title and interest," meaning of 





A uc 


a Decree-holder — Managing 
member major and the rest minors—Major can 
giye discharge 7 








———Mitakshara—Mortgage for 
benefit of family ewecuted in favour of Karta—Suit 
- brought by Karta alone, parties —Oivil Procedure 

Cod? (Act V of 1908), O. XXXIV, r. 1. 

A suit was brought by the karia ofa joint Mitak- 
shara family alone upon a mortgage executed in bis 
favour, without joining the other member of the 
family, his nephew: 

Held, that the suit offended against Order XXXIV, 
rule l, of the Civil Procedure Code as the plaintiff did 
not make his nephew who was interested in the 
mortgage a party, being well aware of his interest, 
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and as the nephew could not subsequently be made 
a party effectively owing to the limitation bar, the 
suit must fail. 

Order XXXIV, rule 1 of the Code does not refer 
merely to defendants but applies to plaintiffs as well, as 
it enacts that all interested persons must be joined 
as parties. SIDHESHURI PERSHAD NARAIN SINGH v. 
DHARAMJIT NARAIN Sinan, 19 OC, L. J. 437 570 
Joint family—Nucleus, meagre — 

Members earning and living separately —Presumplion, 

Where a Hindu family has nucleus of joint pro- 
perty barely sufficient for the maintenance of its 
members and each of them earns, lives and has 
dealings separately and independently, there is no 
presumption that they intend to throw their earnings 
into a common stock or to abandon their separate 
rights. LACHHMI NARAIN v. RAM DAYAL 


Presumption of jointness-- 
Existence of nucleus —Cuse of sepurate estate—Burden 
of proof. . 

Where a Hindu family is joint, and a nucleus of 
joint family property exists, the onus is on the party 
setting up à case of separate estate. GANPAT MAR- 
WARI v. BAL MUKUND, 180, L, J. 548 


Properties tn possession of 
alienee — Alienation by father—Debts partly binding, 
partly not—Portions of family properties situated am 
Foreign Territory — dift by jather to son of such pro- 
perty— Effect. upon right to claim share. 

Where, ina suit for partition, brought by a son 
against his father and an alienee of the family proper- 
ties, for his share in such properties, it was found 
that the father had gifted to the son the whole of 
the family properties in French Territory, that he 
had alienated the properties in British Territory 
for Rs. 800 of which Rs. 350 was held to be for a 
family purpose and the remainder not: 

Held, (Per Spencer, J., affirming the decree of the 
lower Court), 

(1) that the plaintiff's suit should be dismissed; 

(2) that the decree of the lower Court disallowing 
the plaintiff's claim on the ground of fraud was pro- 
per. 

It is one thing to hold thatin a suit for partition 
the Court has no power to order the partition of 
immoveable property lying outside British India und 
quite another thing that in adjusting the equities 
prevailing betweon the parties, the Court should not 
take into consideration properties lying outside 
British India. 

In adjusting such equities, the Court should proceed 
on a consideration of the position of the family atthe 
time of alienation, and should act as though parti. 
tion had taken place before the alienation of the 
alienor's share. 

A suit by a member of a Hindu family to recover 
his share in a portion of the family property impro- 
perly alienated, without claiming a complete division, 
will lie in this Presidency. 

(1a) That the plaintiff was entitled to get & parti- 
tion of the family properties alienated by his father 
on his paying half of the consideration money for the 
sale, held tobe for a family purpose, to the purchasar; 

(2a) that the moral guilt of the plaintiff's father in 
instigating hisson could not deprive the son of his 
legal right under the modern Hindu Law, to recover 
his share; 
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(3) thata debt which was to arise in future, through 
the failure of the consideration, owing to the plain- 
liff'a objecting to the sale by his father, could not be 
treated as an antecedent debt due at the time of 
sale, for the purpose of validating that sale; 

(4) that the plaintiff could not be compelled to 
inelude in the suit for partition, properties situated 
in Foreign Territory, and of which he was in enjoy- 
ment for more than 16 years. SuBBAIYA MUDALIAR v. 
'ÜHULASI MUDALIAR, 14 M. L. T. 537; 1 L. W. 65; 
(1914) M. W., N. 16 ad 


Joint family--Saie by manager for 
benefit of family, whether binding on other members. 
A sale by the manager of a joint Hindu family of 
the family property for the benefit of the family is 
binding on him as well as on allthe other members, 
RAM CHARAN v. MEHIN Lar, 12 A, L. J. 139; 36 “ais 


amma. 





———— —— —— Separation — Succession of 
daughters — Khatris of Rahon amd Nur Mahal in 
Jullundhar District owning agricultural fand —Value 
of entry in Riwaj-i-am unsupported by custom —Re- 
buttal of presumption of jotntness. 





Where the members of a Hindu family have always 
lived in a town and have followed no agricultural pur- 
suit, the mere fact of their having invested money 
in land does not make it probable that they have 
altered their mode oflife by adopting agricultural 
customs. Very clear and convincing evidence is 
necessary to establish a rale of succession opposed 
to their personal law. 

An entry in a Riwaj-i-am as to the existence of any 
custom is not of much value, if it is not supported 
by instances. 

Among Hindus governed by Hindu Law, a daughter 
is debarred from inheriting her father’s share of the 
joint family property, but if separation has taken 
place before his-death, she is entitled to succeed to 
his estate. 


According to Hindu Law, the presumption is that 
every Hindu family is joint, but admissions by a 
Hindu as to the succession of the widow ofa member 
of the family are quite inconsistent with the theory 
that the family was joint at the time the admissions 
were made. Musammat RUKMAN v. Musammat KIRPA 
Devi, 338 P. L. R. 1913; 209 P. W. R. 1913 134 


—— — Title.deeds in the name of 
one member of joint family—Preswmption, whether 
properties self-acquisition. 


The mere fact that title-deeds stand in the name 
of one memberof a joint Hindu family gives rise to no 
presumption that the properties covered by them are 
his self-acquisitions, but if there is proof that he had 
a trade of his own and that there was no ancestral 
property in his possession out of the income of which 
he would have acquired any property, the properties 
mentioned in the title-deeds must be held to be his 
acquisitions. GURUSWAMI Alvar v, MARI HETTY 




















a Trading family partner. 
ship — Each may exist independently 6 


—  Marrlagre-vValidity—Legitimacy — 
Hindu woman Conversion to Muhammadanism — 
Marriage with Moslem—Hindu husband alive— 
Offspring of second marriage illegitimate—Second 
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H “jo. ny ~ . m * 
marriage in British Territory —Firs& marrjage in 
French Territory —Lez loci—Custom against public 
poliey and morality 6 


Mita Kshara- Succession — Step- 
mother no heir at all—-Gotraja sapinda— Bandhu 
—BSourashtra comnrunity— Usage. e | 








Under the Mitakshara School of law; a step-mother 
is nob in the line of heirs at all: she is neither a 
gotraja sapinda nor a bandhu. 

A step-mother may succeed as an heir according to 
usage in a particular community. ; 

No custom entitling a step-mother to succeed to her 
step-son has been proved among the Sourashtra com- 
munity. PuNGA SEETHAI AMMAL v. Ponaa NAOHIYAR 
AXMAL, 14 M. L. T. 596; I L. W. 11; (1914) M. W. N. 
28; 26 M. L. J. 10 I8 


—Partition —Tenants for lite—Relinquish- 
ment—Two females inheriting properties jointly— 
Partition between them during their life-time—Right 
of survivorship —Tran:fer of Property Act (IV of 1882), 
8 6 (a)— Use of words “Sarwa swantantra had- 
hymayaum and Santhathi pravesamayum"--Right 
of survivorship given wp. i 





Where two Hindu female heirs, inheriting a life-inter- 
est in properties from a male propositus, divide the 
said properties not for mere convenience of enjoyment 
but under acontract that each of the female heirs 
gives up in presenti her life-interest in the properties 
falling to the share of the other female heir, sucha 
complete relinquishment is valid and wonld prevent 
each of the females from claiming the properties, 
which fell to the share of the other, if she happens to 
survive the latter. | 


A. vested life-interest is a present interest alienable 
by law. In the case of two female heirs inheriting 
life-interests jointly, their right can be considered as 
composed of two distinct rights, viz. the right of 
present joint enjoyment and the contingent right of 
succession by survivorship. 


Where a document dealing with three items of 
property contains the words “Jarwa Swathanthra 
bhadyamayum and Sauthathi pravesamayum” in cone 
nection withtwo, and those words are omitted in 
regard to the third, She intention would be to give up 
the right of survivorship in respect of the two, and 
to preserve it as to the third item. 

The use of the words "no other connection between 
us, except relationship by blood,” though conclusive, 
is not necessary to create an absolute interest. 
SUBBAMMAL v. KRISHNA Aryar, 26 M. L, J. 474;' 399 


—Reversioners-— Bound by mort- 
gage by widow to the extent of portion of mortgage 
: money found for legal necessity 


———— —Stridhan property — Succes. 
sion—Daughter succeeding to mother’s siridhan— 
Character of estate — Limited estate of Hindu woman 
— Daughter’s power to dispose of stridhan inherited 
from mother, by way of gift—itle passes to. whom 
after daughter's death —Daughter’s daughter Right 
of succession. 

A Hindu daughter succeeding to the stridhan pro- 
perty of her mother, takes only the limited estate of 

a Hindu woman. . ; 
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It follows, therefore, that the daughter, having suc” 
ceeded to her mother’s stridhan property by inherit- 
&nceShas no power to dispose of it by way of gift 
and upon the daughter's death, the title to the pro- 
perty passes nob to her heir, but to the heir of her 
mother. 

The general principle in Bengal is that women can 
only inhegt under sume express text. The daughiei's 
daughter is not included in the text books iuthe special 
line of heirs to stridhan whether yautuka or ayautuka. 
MADHUMALA Dasi v. LAKSEMAN CHANDRA Pau 518 


—— Widow — Accumulations — Property 
acquired by widow with accumulations — Presumption 
—Sutt by reverstoners to recover such property — 
Burden of proof. 

The properties acquired by a Hindu widow out of 
the income of her husband's estate must be presumed 
to be the widow's property and the reversioners who 
seek to recover such property on the ground that 
it forms part of the husband’s estate must establish 
that fact, 

The considerations relied upon by their Lordships 
of the Privy Council in Isri Dut Kozr v. Huns- 
butti Koerain, 10 C. 824; 18 C. L. R. 418; 1O I. A. 150, 
cannot be applied as tests in every case to determine 
the question whether or not a particular property is 
part of the husband's estate. Each case has to be 
considered on its own metits. Lat BAHADUR V. SHEO 
NaRAIN Lar, 160. C. 359 7 


Accumulations—Property ac- 
qutred by widow with accumulations, whether stridhan 
or partof husband’s estate, : 


Property acquired by a Hindu widow with the ac- 
cumulations of the income of her husband's estate 
does not constitute her stridhan, but forms part of 
the corpus of the estate, and, therefore, is inalienable 
by the widow except for purposes that would justify 
alienation or disposition of the original estate. Kuta 
CHANDRA CHAKRAVARTI v. BAMA SUNDARI Dasya 





EIE m cm REUS 

















Agreement to sell, whether gives 
any title to property —Suit, right of —Bond executed 
Jor legal nccessity— Inheritance not charged —Property 
sold to pay off bond — Title of purchaser— Mortgage 
executed by widow— Compromise decree on mortgage 
— Sale in ezecution— Title of purchaser tc depend on 
whether there was legal necessity —Barred debt of 
husband, widow can alienate property to pay off — 
Borrowing money for household expenses during 
famine—-Legal necessity. 


A simple bond was executed by a Hindu ,widow for 
legal necessity. Tho bond did not purport to charge 
the inheritance. 

Subsequently, the widow sold a portion of the estate 
left by her husband to pay off the debt covered by 
the bond. There was nothing in the document to 
suggest that the parties intended that the limited 
interest of the widow only should pass: 

igeld, that the purchaser got an absolute right in 
the property purchased by him. 

A Hindu widow executed two mortgages of the 
property left by her husband. Suits were brought 
upon them and were *compromised; in execution of 
the compromise decrees, some property was sold, 
there being no intention of confining the sale to the 
widow’s estate: 
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Held, that the validity of the sale must depend on 
the question whether there was a justifying legal 
necessity. 

A Hindu widow can alienate property to pay off 
barred debts'of her husband. 

À Hindu widow borrowed money for her' household 
expenses on account of a famine: 

Held, that the money was borrowed for legal neces- 
sity as in the presence of a great natural calamity the 
action of the widow should not be judged harshly and 
she should not be held bound to the strictest 
economy. KHOJENDRA NARAIN SINGH v, SANTO E 


— — —W idow— Alienation —Reversioner—Con- 
sent— Legal necessity ~Registration Act (III of 1877), 
s. 17 (d) —Reveraioner's assent to alienation —Spes 
successionis. 


À Hindu widow havinga life-estate in certain pro- 
perty sold it. The then heir was her daughter who 
assented to the alienation a few days after the sale 
by an unregistered writing. After the death of the 
widow and the daughter, the heir of the latter sued to 
set aside the alienation on the gronnd that it was 
without legal necessity: 

Held,(1) that no question of legal necessity could 
arise on the facts; 

(2) that the writing by which consent was given 
was not compulsorily registrable under section 17 
clause (d) of the Registration Act, because all that 
the daughter had at that time was a spes successionis 
as heir; 

(3) that, consequently, the alienation was valid and 
binding on the daughter's heir. ABDUL SAHEB 
GANDIGIWAD v. MALLIKARJUNAPPA SHIVAMURTEYA, 15 
Box. L. R. 1142 292 











Debts contracted by widow — 
Charge upon estate —Costs of litigation tn defending 
life-estate or protecting estate—Legal necessity — 
Interest — Costs of management—Manager’s salary, 
charging estate for, when legal necessity, 


Debts contracted by a Hindu widow for meeting 
the costs of litigation, in defending her life-estate in 
her husband’s property, or for protecting the estate, 
are binding upon tke estate in the hands of the 
reversioners, as they constitute legal necessity. 

Although a loan by a widow may be necessary, the 
rate of interest at which she borrowed must be 
proved to be necessary before interestat that rate 
can be allowed. 

It is not necessary for a lender of money to a Hindu 
widow to show that the debt which was in litigation, 
for meeting the costs of which he lent the money, 
was or was not her personal debt. Itis sufficient if 
it is shown that there was pressure upon the estate, 
that there was necessity for borrowing money for 
the costs of the litigation, or that the creditor made 
reasonable inquiries and was satisfied of the necessity 
for the loan. 

Obiter:—The question, whether the salary of a 
manager, which is part of the costs of management 
of the estate, is or is not a personal debt of the widow 
depends upon the circumstances of each case. If 
the widow is in enjoyment of the rents and profits 
of the estate, and they are sufficient to pay the 
manager’s salary, she is not entitled to appropriate 
the profits, and throw the liability for the costs of 
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management of the estate on the reversioners by 
charging the estate. If, on the other hand, the collec- 
tions are not sufficient for meeting the expenses of the 
widow and the costs of management, where, for 
instance, the estate is involved in heavy litigation 
and is heavily encumbered, the charge created by 
the widow would be binding upon the estate. STEVENS 
E. H. v. JANKI BALHAB PRASAD 


Widow’s executor, power of. 


An executor under a Will executed by a Hindu 
widow cannos sue to recover property over which she 
had only a life-interest and had no disposing power. 
BALAKRISHNUDU v. NARAYANASAWMY CugTTY, (1914) 
M. W. N. 264 6 


—— Widow— Mortgage by widow —Reversioners 
bound by mortgage to the extent of portion of mort- 
gage-money found for légal necessity. 





Wem v miam: 





E nangani 


Where a Hindu widow executed a possessory 
mortgage for period of 50 yearsin favour of the 
defendants as security fora debtof Rs. 800 and on 
the death of the widow the plaintiffs, as the rever- 
sioners, brought a suit for possession and it was 
found that out of the debts secured by the mortgage 
asum of Rs. 678 was borrowed by the widow for 
legal necessity: m 4 

Held, that the mortgage was binding upon the 
plaintiffs to the extent of Hs. 078 aud that they 
could only obtain possession by a suit for redemp- 


. tion, which in view of the conditions ofthe mort- ' 


gage was premature. GAYA Din UPADHYA v. TRILOKI 
Naru Singa, 16 O. C. 283. 2651 


~— Reduction of rent of tenant as 
reward for services rendered, whether within scope of 
her authority — Unrestricted disposition tn charity, 
whether within her powers -Gift to Brahmins or tu 
idols to small extent, whether binding upon estate 
— Road. Cess—Return filed by Hindu widow, whether 
admissible in favour of reversioner—Cess Act (IX B. 
C. of 18801, s. 95-—-Hridence Act (I of 1872), s. 32 
cl. (8)—Collection papers, when may be used in 
evidence—Death of collecting man —Additional rent 
for excess land—Tenant in possession of excess land, 
landlord how to prove. 


A Hindu widow has no powerto reduce the rent 
payable by a tenant of hor husband's estate as a 
reward for services rendered by him. 

A Hindu widow has no authority to affect the estate 
in her hands by unrestricted disposition in charity, 
although gifts to Brahmins or to idols to a small 
extent may be binding upon the estate in the hands 
of the reversionary heirs. 

“A Road Cess Return filed by or on behalf of a Hindu 
widow, while she was in possession of the estate, is 
udmissi5le in evidence under section 32, clause (3), of 
the Evidence Act in favour of the reversioner. Sec- 
tion 95 of the Bengal Cess Act is no bar to the 
reception of the resurn in evidence. 

There are circumstances under which collection 
papers may be used in evidence: see Aktowly v. Tarak 
Chandra Ghosh, 17 Ind. Cas. 266; 16 C. L. J. 328; 17 
C. W. N. 774, and the fact that the man who collected 
the rent, as stated in the collection papers, is dead, 
does not render impossible their reception in evi- 
dence, 








-- 
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In order to establish that a landlord is" entitled ‘to 
additional rent in respect of excess land, he gnust 
prove that the Senant is in possession of land for 
which he does not pay rent, 

Where the origin of a tenancy is not established 
and all that is known is that in.the collection papers 
of the landlord, the area in occupation of the tenant 
is less than the area stated in the Record off Rights: 

Held, that from these two factsitis impossiole to 
hold that the landlord has established that the tenant 
is in possession of excess jands. LACHMI PROSAD 
CHOWDHURY v. JAGMOHAN Cuausey, 18 C. L. J. 633 | 


594 


—~Will—Presumption of law — Attestation 

— Status of witnesses —Civil Procedure Code (Act 

XIV of 1882),s. 588—Examination of document and 

witnesses by Court of Appeal — Evidence —Admissi- 

bility. 

A childless Hindu made a Wil in. favour of his 
sister’s son whom he treated with regard and affoction, 
the Will being attested by the testator’s Diwan, a 
servant who was in charge of testator's wardrobe, and 
his treasurer. The Will was challenged by another 
heir whom the testator did nob like: 

Held, (1) that having regard to the relations of tho. 
parties io the testator, the Will was a natural Will and 
in accord with the testator's feelings and tenor of his 
life and the presumption of law was iu favour of its 
being genuine, as ibs execution was proved by reason- 
able evidence and was not tinged with impropriety; 

(2) that the attestation by servants was not in itself 
impeachable unless there were reasonable grounds 
for suspicion that the Will was not the voluntary act 
of the testator and procured by undue influence, 

Evidence to show that persons other than the 
testator are in the habit of signing blank forms 
and blank sheets is irrelevant and inadmissible to 
rebut the evidence produced in proof of the execution 
of a Will. 

In the case of a Will, veasonabie, natural and 
proper in its terms, it is not in accordance with sound 
rules of construction to apply to it those canons which 
demand a rigorous scrutiny of documents of which 
the opposite can be said, namely, that they are 
unreasonable, unnatural or tinged with impropriety. 

The production of certain documents in a Court 
of Appeal under section 568 of the Oode of Civil Proce- 
dure to throw doubt upon the testimony of a witness, 
examined in the lower Court but given no opportunity ^ 
to clear up any discrepancies in the Appellate Court, 
is an undesirable procedure, as no witness then could 
be free from adverse judicial comment.  Musammat 
JAGRANI KOER v, Kuar Doraa PansHAD, 16 O C. 388; 
12 A. L. J. 125; 23 M. L J. 153, 15 M. L. T. 125; 
(1914) M. W. N. 137; 190. L, J, 165; 18 C. W. N. 521; 
16 Box. L. R. 141; 36 A. 93 103 P. C. 


Hiegitimacy--No proof againsv illegitimacy— 
Non-access to be conclusively shown to aap 
legitimacy 


Immoveable property -- Restoration, oo 


for £ 


Improvements effected by mortgagee —Intro- 
duction of water-pipe—Buildiag of granary 635 
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Inam grant made by zemindar~Suit by inamdar 
to eject tenants - Burden of proof—~Pre:umpticn of 
grant of melvaram — Description of inam as land— 
Appl, Second —Question of fact — Evidence Act (I of 
18729, s. 11 - Presumption varies according to eri- 
dence in each. case. 


Where s minor or a major inam is granted by 
a zemindar or Jagirdar toa Brahmin, the presump- 
tion is thatthe grant is only of melvaram. 

The description of the grant as one of land, and 
the fact that the inamdars themselves treated the 
grant as such inthe several sale-deeds executed by 
them, do not enlarge their rights in the land. 

Where an inamdar, claiming under such a grant, 
sues to eject the tenants in occupation of the land from 
1804, the burden is on him to prove his title to eject 
&nd he will discharge that burden only when he 
gives proof that the tenants werelet into the land 
either by himself or by his predecessor-in-title. A 
muchiltha executed by a tenant, does not, as be- 
tween the landlord and tenant, amount to an admis- 
sion and proof of such letting, and doea not estop 
mum from asserting a right of occupancy in the 
and. 

Presumption and burden of proof vary according 
to the evidence in each case; there is no hard and 
fast rule as to whata presumption should be and 
what it should not be, 

A question of fact cannot be made the subject 
of second appealon the assumption that every piece 
of evidence legally admissible raises a presumption 
or shifts the burden of proof. PiNGALE ViswANTHA 
Row v. CHINNAKOLANDI Narnar, 1L. W.197 369 


Income Tax Act (II of 1886), s. 3918 


Inheritance —Sahgal Sheikhs of J DOE 


Injunction —Diseretion — Appeal —Appellant to 
shcu that Court below exercised discretion wrongly — 
Suit for injunction to restrain erection of butlding — 
No prayer for ejectment of defendant-—Considerable 
sum spent by defendant to secure permanent tenancy 
—Court below not directing defendant to pull down 
building erected during suit. 


An order of injunction is a discretionary order, and 
it is essential for the party appealing against it to 
prove that the Court against whose judgment the 
&ppeal is preferred acted in the exercise of its discre- 
tion wrongly in not granting a mandatory in- 
junction. ; 

A suit was brought to obtain a perpetual injunction 
restraining the defendant from proceeding with a 
ceriain building which he commenced to erect upon a 
small piece of land in which a permanent tenancy had 
been acquired at considerable expense. The plaintiff 
did not sue to eject the defendant. 

The first Court granted an interlocutory injunction, 
but the defendant notwithstanding this completed 
the huilding. Eventually, the Court granted a manda- 
tory injunction and directea the defendant to demo. 
lish the building but this order was reversed on 
appeal. 

In these circumstanceg, it is dificult to see what 
possible advantage the plaintiff would derive by the 
demolition of a valuable building, as rent is far better 
secured of n piece of land with a valuable building 
onitihan a piece of bare land and that the lower 
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Appellate Court has not wrongly exercised its discre- 
tion in refusing to direct the defendant to pull down 
the building. Umesh CHANDRA MUKHOPADHYA ~. 
NiBARAN CHANDRA Konwar, 19 C. L, J. 305 7190 


—- Disobedience— What Court to punish dis- 
obedience — Injunction issued by Court —Suit trans- 
ferred to another Court —Jurisdiction of second Court 
to punish disobedience —Üivil Procedure Code (Act V 
of 1908’, O. XXXIX, r. 2, sub-r. (3). 


Order XXXIX, rule 2, sub-rule (3), of the Civil 
Procedure Code, 1908, enacts that in caso of dis. 
obedience of injunction, the Court granting the in. 
junction may punish the contempt. 

Where an order for a temporary injunction was 
passed by a Munsif against the defendant in a suit, 
and after i& had been passed, the suit was transferred 
to the file of the District Judge, who made an order 
for the attachment of the defendant's property and 
his imprisonment, as the penalty for his having dis- 
obeyed the injunction after the transfer of the case: 

Held, that the order of the District Judge was with- 
out jurisdiction, as the law did not authorise tho 
Judge who had not granted the injunction to punish 
for its disobedience, merely because the suit in which 
it had been granted had been transferred to his file. 
JAHARUDDIN v. HARI CHARAN Poppar, 18 C. W. N. 470 


499 

Insanity of accused, plea of-—Time 737 
Insolvency —Limitation —Glaim of Official As- 
signee—Insolvent’s after-acquired property — Posses- 


sion of insolvent for more than 19 years —Official 
Assignee’s claim not barred. 





An insolvent, who has obtained merely a person- 
al discharge, can make subséquent acquisitions only 
as the agent of the Official Assignee. A claim, thero- 
fore, by the Official Assignee to such after-acquisi- 
tion, even after twelve years’ possession by the in- 
solvent, is not barred by limitation. The posses- 
sion of the insolvent in such a case is not adverse 
against the Official Assignee. OFFICIAL AssIGNER v. 
Moor Doss 








proceedings — Partnership — Fac- 
tors determining whether person is mere creditor. or 
partner —Madras Insolvency Rules, v. 47. 


In determining whether a person, (against whom an 
application to be declared an insolvent was made 
along with other parties of a firm}, is a mere creditor 
of or & partner in, a firm, the facts that he had no 
ledger page in the firm's book, that he drew no in- 
tereat on the sums deposited by him, that he was not 
included in the schedule of unsecured creditors filed 
along with the petition for insolvency, and that he was 
described also as an yejaman, are clearly indicativo of 
his position asa partner. ABDUL RAHIMAN SAHIR v. 
OrrICIAL ASSIGNEE OF MADRAS 


Petition intended to be 
abuse of process of Court —Fin‘ling that assets exceed 
Liabilities necessary. 











Before a Court can reject a petition in insolvency 
filed by the debtors, on the ground that it was 
merely an attempt by them to have their estates 
managed by Court and is thus nn abuso. of the pro- 
eesi of the Ccurt, there must bea finding that the 
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assets exceed liabilities on evidence before ib, and 
that the debtors are in position to pay up their debts 
out of their assets. KoPrPURAVYURI SUBBARAYUDU v. 
Guntur C.J, & P. Co, 14 M. L. T. 587, (1914) M. W. 
N. 158 276 


Interest — Discretion of Court to reduce di 


-— —— Execution of decree—Sale—Interest up- 
to confirmation, whether decree-holder iz A 


411 


-—— Penalty— Higher rate of interest till cer- 
tain date — Lower rate on punctual payment. 


Where a contract of mortgage provides that the 
mortgagor shall pay interest at the higher rate (24 per 
cent.) with n proviso that if no default is made and the 
instalments are paid punotually interest at the lower 
rate (12 per cent.) shall be payable, the provision as 
to the payment of the higher rate of interest is not by 
way of penalty and is recoverable. ABDUL HAHIMAN 
v. D. Rancrin GouNDEN, 1 L. W. 181 


—— Post diem —Recoverable for 6 years oniy 
prior to suit 837 


Irregularity—Omission to. record service of 
notice on judgment-debtor—Sale in execution 302 


Issues. See PLAINT. 


Jagirs under Native Princes— British occupation— 
General assumption of Jagirs 359 


Jajmani Dirts— Sweeper— Suit for possession of 
birt— Plaintiff to prove grant or custom, 


Where a sweeper, alleging himself to be a biridar, 
entitled to sweep a particular locality, snes for posses- 
sion of the right, he must prove that he had that 
right by virtue of either a grant or else some custom 
or such long continued possession ag raises the pre- 
sumption of a lost grant. KHusevA v. MANGALA, 12 A. 
L. J, 267 957 


Jalkar, meaning of —Right to snare water-fowl, if 
included in jalkar. 


Asa matter of law, the term jalkar does not in- 
elude a right to snare water-fowl ANDERSON, (i. M. 
v. Dr JANES Henry GEonGE Hirn 


Joint Family. See Hinpu Law. 


—-- —— property — Nucleus, doctrine 
of Khoja Muhammadans. 








——— Penalty— High rate 





ST 


The Hindu Law of joint family does not apply 
to Khojas and Memons. Nor does the doctrine of 
“ nucleus” apply to these people. 

If the joint family relationship is not fastened 
on certain persons by law,it cannot be inferred 
that it had been voluntarily undertaken merely 
because these men have shown great natural 
kindness to their grandsons and nephews while the 
latter were helpless children and in need of protec- 
tion. JAN MAHOMED v. Dato JarFan, 15 Bom. D. R. 
1044 195 


Joint possession. See Co-suanER. 


Jurisdiction (Civil)- High Court trans. 
mitting its own decree to Court of District Munsif 
for execution on application of party 275 
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——  —— Return of plaint for | présenta- 
tion to Revenue Court e 








ann —— ——— —— Suit for profits of sir land, cog- 
nizable by Civil Court -Compromise — Admission of 
vight — Limitation Act (IX of 1908), s. 20. 


The parties were formerly zemindars snd were 
holding the plot in dispute as their jOint sir. The 
proprietary interest of the plaintiffs was soldiand was 
purchased by the defendant. The plaintiffs, therefore, 
became ex-proprietary tenants to the extent: of their 
share in the joint sir. The plaintiffs and defendants, 
however, continued to cultivate the plot jointly, each 
taking half share in the profits. In 1909, both parties 
entered into a compromise whereby it was agreed 
that the plaintiffs should continue in possession as 
before and pay the defendant a fixed rent. The 
plaintiffs’ share for the years 1315, 1310 and 1817 Faslis 
was withheld by the defendant, and they, therefore, 
sued for recovery of the same: 

Held, that the suit was really a suit for the pro- 
fits of immoveable property which had been wrongly 
withheld from the plaintiffs and as such was cogniz- 
able by the Civil Court. S 

Held, further, that the compromise was an ad- 
mission of the plaintiffs! title, and the suit was not 
time-barred. BHOLANATH v. GHURE, 12 A. L. "gie 
Venue, change of, by Local Gov- 
ernment—Territorial jurisdiction -Part of area 
transferred from one jurisdiction to n 
of 





of Civil or Revenue 
Court Agrahramdars— Suit to eject tenants 
339 





———— Suit by assignee of rent to 





recover rent 








— Iixed-ate tenancy— Succes- 
sion —Swuecessor dispossessed by zemindar—Sutt to 
recover possession — Agra Tenancy Act (If of 1901), 


s. 79 — Limitation. 





Where a person claiming to have succeeded to a 
fixed-rate tenancy by right of inheritance finds that 
cn endeavouring to take possession of the same his 
right is denied and his possession ousted by the 
zemindar, he has suffered an ejectment at the hands 
of the landlord within the meaning of section 79 of 
the Agra Tenancy Act and his appropriate remedy is 
by a suit under the Tenancy Act within the period 
prescribed under the section. 

Such a suit is cognizable by a Revenne Court alone. 
The test of jurisdiction is to ascertain what in sub- 
stance and reality the relief sought is. If that relicf 
could have been claimed on a properly worded plaint 
presented to a Revenue Court, then the jurisdiction 
of a Civil Court is ousted. BADRI KASODHAN v. SARJU 
Misir, 12 A. L. J. 29; 36 A. £5 668 


Revenue or Civit suite- Mort. 
gagee with possession —Mortgage-deed providing for 
mortgagor to hold land minjanib wa ba ijazat and 
also for payment of |lnagan--Revenwe suit, 








Ld 
Where a mortgage of land is with possession and 
ihe mortgage-deed provides for the mortgagor holding 
the land under (minjanib wa ba ijazat) the mortgagea 
and for the payment of rent (lagan) by the former.to 
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the latter, the relationship between the parties would 
be that of tenant and landlord, and a suit by the 
mortgages to eject the mortgagor from possession 
would be a revenue suit. Kishore CHAND v. DADHAWA 
SiNaH, 9 P. R. 1913 Rev.; 82 P. L. R. 1914 656 


—— ———e—— (Criminal) of Magistrate to 
entertain second complaint , 145 


Doubtfal case—High Court deciding 
district where trial to take place— Mere conveni 
ence, whether ground for interforence 19 











Magistrate | taking cognt- 
zance of case, making it over to first Class Magis- 

` trate to make local inquiry and dispose of the case — 
Course whether legal—Local inquiry by first Class 
Magistrate, whether good —Order fur prosecution ot 
complainant under section 211, Indian Penal Code, 
whether good — Criminal Procedure Code (Act V of 
1898), ss. 202,203. 


The Magistrate ofa District taking cognizance 
of.a case sent it for disposal toa first Class Magis- 
trate after alocal inquiry. The first Class Magis- 
trate held a local inquiry and dismissed the com- 
plaint under section 208 of the Criminal Procedure 
Code and directed, under section 176, the prosecu- 
pee of the petitioner under section 211 of the Penal 

‘ode : 


Held, (1) that the order of the Magistrate, before 
whom the complaint was laid, was bad in directing 
the first Class Magistrate to hold a local inguiry 
inasmuch as the Code of Criminal Procedure did 





not make any provision for such a course by a- 


Magistrateto whom a case is made over for dis- 
posal ; 

(2) that the proceedings before the first Class, 
Magistrate were bad ; 

(3) that the prosecution of the petitioner under 
section 211, consequently, was illegal. 
IMARUDDIN V DEBENDRA Nata, 18 C. W. N. 95; 15 Cr. 
L. J. 70 ) 422 


Sessions Judge—Further inquiry — 
Discharge of accused by Magistrate and direction of 
complainant's prosecution — Criminal Procedure Code 
(Act V of 18983, ss. 437, 476 —Sessions Judge fo refer 
matter to High Court, 








A Sessions Judge has no jurisdiction to direct 
further inquiry in a case inwhich the Magistrate 
had nob only discharged the accused but under sec- 
tion 476 of the Criminal Procedure Code had directed 
the complainant’s prosecution under section 211 of the 
Indian Penal Code. The Sessions Judge ought to 
have referred the case to the High Court. ARJUN 
Naik v. Bira Bgor, 15 Cr L. J. 16 160 


Jury, charge to— Misdirection—Judge's opinion 
expressed in dogmatic and unqualified terms 723 
ings 





s opinion of-- Criminal Procedure Code (Act V 
of 1898), s. 307 cl. (c) — Judge differing from verdict 
of Jury, whether bound to ascertain grounds of 
verdict, . 


The expression “opinions of the Sessions Judge and 
of the Jury" in section 307, clause (c; of the Criminal 
Procedure Code is equivalent to “opinion of the 
Sessions Judge aud verdict of the Jury." 
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The omission to ascertain from the Jurors the 
g ounds for their verdict would not vitiate a reference 
to the High Court. Emprror v. TARA Papa NASKAR, 
18 C. L. J. 622; 15 OR. L. J. 31; 18 C. W.N. 616 


175 
; when to be charged 98I 
— —— trial 432 


Kabuliyat See BENGAL Tenancy Act; EVIDENCE. 


Khoja Muhammadans~—Hindu Law, how 
Jav  applicable— Burden of proojJ——Succession and 
inheritance—Joint family property — Nucleus, doctrine 
of — Partition, right to— Declaration of rights —Release 
—Family arrangement — Limitation det (XY of 
1877, Sch. II, Aris. 91, 127, scope of. 

WLere Muhammadans are concerned, the invariable 
and general presumption is that they are governed 
by the Muhammadan Law and usage. It lies ona 
party setting up a custom in derogation of that law 
to prove it strictly. 

In matters of simple succession and inheritance 
ib isto be taken as established that succession and 
inheritance among Khojas and Memons are govern- 
ed.by the Hindu Law as applied to separate and self- 
acquired property, 

"The Hindu Law of joint family does not apply to 
Khojas and Memons. Nor does the doctrine of “ nuc- 
leus " apply to these people. 

If the joint family relationship is not fastened on 
certain persons by law, it cannot be inferred that 
ib had been voluntarily undertaken merely because 
these men have shown great natural kindness to their 
grandsons and nephews while the latter were helpless 
children and in need of protection. 

No Khoja son ean sue for partition during his 
father’s life-time. Nor can he sue for a deolara- 
tion of what his rights are during the life-time of 
his father on the footing of being a member of a 
joint Hindu family. 

In estimating the reasonubleness of a family ar- 
rangement under the Hindu Law, what is to be 
looked at is not the state of the family fortune at 
the date it is called in question but at the time it was 
made. 

If thero was then an adequate motive and if, on 
the whole, it was & reasonable and fair arrangement, 
the Court will not sorutinise too closely the adequacy 
of the consideration, 

The essential requirement of Article 127 of the 
Limitation Act is that the property in respect of 
which relief under it is sought must be joint family 
property. 

On the death of a Muhammadan intestate, his 
estate cannot, in any conceivable circumstances, be 
joint family property, unless it is by aspecial ous- 
tom supposed to be governed by the Hindu Law. 
Sach estate isan undistributed estate, to be taken 
in severalty by the heirs, sharers and residuaries. 

It does not follow from the fact that Article 127 
is not restricted in terms to Hindus that it neces- 
sarily extends to every one who is not a Hindu. The 
criterion of its applicability is the character of the 
property. ‘hat property must be “ joint family pro- 
perty " and no such property is known to the law 
outside the special Hindu Law of the joint family. 

Article 127 does not apply to Muhammadans qua 
Muhammadans. It would only apply where the 
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property is shown to have gone through an unim- 
pared descent and to have been held thereafter by 
the survivors as the joint family property. 

Where tho existence of document, if valid and 
binding on a party, would defeat his suit to re- 
cover possession of any property, he must sue under 


Article 91 of the Limitation Act for the cancellation ` 


of that document within three years. 

In 1879, A, & Khoja Muhammadan, executed a 
release in favour of his father, B, and his brother, C 
whereby in consideration of a sum of money he re- 
linquishcd his share in the family property. AS 
wife was given certain ornaments at the time ; while 
his son D was given a house. After the release, 
A lived separately but his son, D and another son 
E who was born subsequently in 1893, wore educat- 
ed, married aud brought up by B and C. In 1902, 


B gifted away all his property to C. 


In 1912, D and E sued B aud C for a declaration 
that the properties and the business mentioned in 
ihe pluint were the properties of a joint family 
and that the release and the deed of gift were void 
and inoperative. They also prayed for partition of 
the joint property : 

Held, (1) that the release was a fair family arrange- 
ment and that it was binding on D and E ; 

(2) that the claim to have the release sel aside 
was time-barred under Article 91 ; 

(3) that the plaint disclosed no cause of action, 
as plantiffa could notsue for partition during the 
life-time of B and it was premature to sue for a 
declaration of what their rights were at present on 
the fcoting of being members of a Hindu joint family. 
JAN MauoxED v. Dato Jarrar, 15 Bom. L. R. 
1044 195 


Kidnapping -Taking with consent — Subsequent 
improper marriage of minor without consent 168 


Kolavettu, suit to recover 1 44 


Land Acquisition— Compensation — Market- 
value of basti land— Principles of assessment of 
vlaue — Recognised mode — Taking average of prices at 
recent sales—Land Acquisition Act tl of 1894), 
s. 23. 

Per Muclean, C. J.:— 

In order to ascertain the market-value of pro- 
perty ata certain time, it is an indicium and a valuable 
indicium as to the value of the property to ascertain 
what prices have been recently obtained for lands 
more or less similarly situated iu the same neighbour- 
hood. But the circumstances ia each case under 
which the purchases are made must be borne in 
mind  Ifthe plot be a small plot, a higher price is 
probably obtained than if it were a large one. The 
precise situation of the land in each case is often 
a matter of very considerable importance as either 
enhancing or lowering the price. Again, a particular 
person owning an adjoining property or who has some 
particular object in desiring to acquire some special 
piece of land would be inclined to pay a higher price. 
A smaller price would be given for an undivided 
share with its possible burden of litigation to obtain 
a partition than for an entire property. 

In the oase of basti land, in a city like Calentta, 
the principle of assessing the amount of compensation 
to be allowed at so many years’ purchase of the 
rental is not unsound If twenty years’ parchage 
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be arrived at, after considering the future possijlities 
of the land for bnilding purposes, the situation of the 
land, the fact that it has been opened out by new 
roads, that if is near an open space, and matters of 
that class, it cannot be said that such a principle of 
valuation was per se wrong or contrary to Jaw. 

Per Bannerjee, J. 

The market- AUS of land to be.acquired should be 
ascertiined not according to its present disposition 
but laid out in the most lucrative and advantageous 
way in which the owner could dispose of it. 

There are three recognised modes of determining 
the market-value: first, by ascertaining the price or 
prices, ab which the whole or any part or parts of 
the land acquired has or have been sold and pur- 
chased in recent years; second, by ascertaining the 
net annual income of the property and by taking a 
certain number of years’ purchase of that income 
depending upon the nature of that property; and 
third, by ascertaining the price at which the lands 
in the vicinity have been sold and purchased, and 
making all due allowance for situation and the cir- 
cumstances attending each particular sale. 

In going by averages, that is, in adopting the third 
mode mentioned above, the exceptional instances 
should always be excluded from the computation. 
The only instances to be taken into consideration are 
those that are as similar as possible to the one under 
consideration, similar not only in point of site but 
also as regards all other intended circumstances. 
Amrita Lat Basack v. SECRETARY OP STATE - 


— ——- Qwner deprived of facili- 
ties for irrigation by wrongful act of Municipal 
Corporation— Corporation itself subsequently acquir- 
sng land ~ Compensation. 





Where, by the wrongful act of a Municipal Cor- 
poration, the owner of a piece of land classed as 
‘wet’ was deprived of the facilities (in the nature 
of an easement right) which existed for irrigating 
such land, and the Municipal Corporation acquired 
the land itself subsequently for public purposes, in 
estimating the compensation to be paid to the owner, 
the calculation must be made not merely on the 
market-value of the land, but also on the amount of 
damages payable to the owner for the deprivation 
of water.rights of his land. GoPALACHARIAR v. DU- 
PUTY COLLECTOR or MADRAS | 30 


Land Acquisition Act (I of 1894), 
SS, 9, 12, 18—Award made by Collector without 
being communicated to applicant, effect of—~Limtta- 
tion for filing objection--igh Court's power of 
revision. 


An award written or signed by the Collector with- 
out being made in the presence of or communicated 
to the applicant ia qua the applicant no award at ull 
and the period of limitation for filing an objection to 

the award can only be computed from the date when 
the award is made within the applicant's knowledge. 

A Collector, in rejecting an application made under 
section 18, clause (1) of the Land Acquisition Act, 
acts judicially and his order is open to revision by 
the High Court. Hart Das Par, v. MUNICIPAL BOARD, 
Lucknow, 16 O C. 374 2 

78 
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eo S, 23, Cl. (4)— Market- 

value—Back and frontage- lands — Land taken for 
sewage works —Whether compensation can be given 
for injurious affection —Public body acquiring land 
for one purpose, whether can use it for another. 





An average of the prices realised at previous sales 
of land in the more or less immediate neighbour- 
hood of a partioular piece of land, must not be re- 
garded as an absolutely reliable test in coming to 
a conclusion as to its true market-value, though 
the average affords some guide to the Court. 

In land acquisition cases, ib is difficult to lay down 
any hard and fast rule as to what is the relative 
proportion of vaiue as between back land and front- 
age land, but it isat least reasonable in seeking to 
fix that proportion to bear in mind how far the 
land stands back from the road. 

Where part of a person's land is taken for a sew- 
age depot, the close proximity of the depot to the 
other adjoining land of the person would depreciate 
its value, and compensation may be awarded for dam- 
age to be sustained by reason of the other land being 
injuriously affected. 

Per Maclean, C. J. (Quzre) : - Whether a public body 
which has acquired land under the Land Acquisi- 
tion Áct for one specific purpose, can subsequently 
abandon that purpose, and use the land so ac- 
quired, for some other purposes for which it was not 
acquired. < 

Per Banerjee, J.— The announcement of tho pur- 
pose that land istaken for sewer works must in- 
juriously affect the value of such land. 

The law does not make the rent realised from the 
land the sole basis for determining the market-value 
of the land. The market-value of any land should 
be determined not necessarily according tu its pre- 
sent disposition, but laid out in the most lucrative 
and advantageous way in which the owner can dis. 
pose of it. Guru Das KUNDU v SECRETARY OF STATE, 
18 C. L J. 244 i 354 





— Power lo alienate 





— §, 3l, Cl. (2) — Shebait 


The position ofa shebait of an idol is analogous 
to that of a manager ofan infant. Heis entitled 
to possess and minage the dedicated property, but 
he has no power to alienate it in the general charac- 
ter of his rights. 

Section 31, olauso (2), of the Land Acquisition Act 
of 1894, therefore, applies to the case of a shebait 
RAMPRASANNA NANDI V. SECRETARY OF STATE, 40 C. 
895 272 


Landiord and Tenant—Compromise as to 
nature of tenancy—Binding effect~Agra ‘Lenancy 
Act (II of 1901), s. 95, 


There was a dispute between a zemindar and 
hisgtenants as to the nature of the tenancy ina certain 
holding; the tenants claimed to be fixed-rate tenants 
while the zeméndar asserted that they were ocou- 
pancy tenants Proceedings were taken under sec- 
tion 95 of the Agra Tenancy Act to ascertain the 
real nature of the tenancy. The parties compromised: 


Held, that the compromise was not illegal. It was 
binding on the successors-in-interest of the zemindar, 
KrsHo Das v. Doopar RAM 124 
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— —— Fv- proprietary tenancy, ac- 
quisition of — Adverse possession. 


As it is possible to acquire by adverse possession 
a right short of full proprietorship, a person can 
acquire the etatus of an ex-proprietary tenant by 
adverse possession for 12 years or more. ULFAT 
Rare. VaspEo, 12 A. L., J. 93 269 











—— Ka-preprietary tenant — 
Right to use tank for irrigation — Easement against 
landlord. 

The mere fact that a certain person is an ox- 
proprietary tenant of a certain field does not confer 
on him a right to irrigate the field with the water 
ofa tank with which he used to irrigate the field 
as proprietor. 

A tenant cannot acquire a right of easement against 
his own landlord. | 

Unless there has been a partition, a tenant of 
one of the several co-owners cannot acquire a right. 
of easement against the other co-owners. BAHADUR 
v. Knuasnt Ram, 11 A. L. J, 990 


— —— —— PForfeitwe -— Unauthorised 
transfer of holding—Usufructuary mortgage of 
holding not transferable by custom—No abandon- 
ment by tenant Right of landlord to re-enter — 
Bengal Tenancy Act (VIII of 1835}, s. 25. 


The unauthorised transfer of a holding or the part- 
ing'with the possession of it, in whole or in part, 
does not per se work a forfeiture under the Bengal 
Tenancy Act. There must be something more, 
something in the nature cf an abandonment by the 
tenant or something of that kind. 

Therefore, the mere fact that a tenant mortgag- 
ed his holding, which is not transferable by custom, 
by way of usufructuary mortgage and put the 
mortgagee in possession, there being no abandon- 
ment of the holding by the tenant, does not entitle 
the landlord to re-enter. 

The landlord is not bound by the transfer, is on- 
titled to demand rent from the tenant and is not 
obliged to accept rent from the mortgagee. BHU- 
PENDRA Natu Bose v. Bansi Tanti, 40 C. 870. 416 








———— —— —— Patni fenure- Sale under 
Regulation VIII of 1819— Possession taken by zemin- 
dar — Realisation of rent by him—Sale set aside subse- 
quently—Suit for rent by dar-patnidar against 
raiyats for period between sale and its seiting aside 
— Whether relationship of landlord and tenant be- 
tween dar-patnidar and raiyats ceases— Patni Regu- 
lation VIII of 18'9, ss. 7, 11. 


A patni talug purported to have been sold in 
proceedings under the Patni Regulation of 1819. The 
zemindar took possession under section 7 of the Regu- 
lation and realised rents from the defendant who 
wasatenant under the plaintiff the dar-patnidar. 
Subsequently the sale was set aside and the dar-patnt- 
dar sued the tenant for rent of the period between 
the sale and its setting aside: 

Held, (1) that as the sale was not valid, the dar- 
patni was not cancelled by it; 

(2) that consequently the relationship of landlord 
and tenant did not cease between the parties: and 

(3) that the plaintiff was entitled to recover the 
rent sued for. NAFAR CHANDRA GHOSH v. GADADHAR 
BHATTA 908 
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nedha 


Payment of water- 
cass - Unauthorised use of water —Contribution 


- Payment of rent-—Attorn- 
ment —Estoppel. 4 











MAMMA 


Where a tenant has acknowleged the title of a per- 
son as landlord by paying him rent for several 
months, the tenant can, subsequently, challenge the 
title of the person only on the ground that the pay- 
ment of rent by him was due to mistake of ignorance 
of facts relating to the title of the person or mis- 
representation or fraudon the part of the latter. 

Without proving mistake, fraud or misrepresenla- 
tion in the payment of rent, the tenant cannot ques- 
tion the payee’s title bo rocover rent. (GIRDHARI Lat 
v. KALLO MESTRI 











— Payment of rent-to third per- 
son —Denial of landlord’s title to his knowledge— 
Adverse possession, 


The mere fact that a tenant paid rent to some 
other person would, not necessarily show that tho 
possession was adverse to the landlord unless it was 
shown that such possession wasin denial of title of 
the real owner to his knowledge. SHYAMA CHARAN 
PauaRY v. RAM Prosap Das 














Suit not under Bengal 
Tenancy Act—Uniform rent from a long time ~Pre« 
sumption of fixity of rent ~Bengal Tenancy Act (VIII 
of 1885), s. 50. 


The presumption under section 5C of the Bengal 
Tenancy Act cinnot be relied upon in a suit which 
ig not one under that Act, for example,in a suit 
to eject the defendant asa trespasser. But it does 
not follow that in cases to which the section does 
nos apply, it is not open to the Court to draw any 
appropriate inference from the facts proved by the 
evidence on the record, 

Therefore, in a suit for ejectment of the defend. 
ants onthe ground thatthe land in dispute form. 
eda non-transferable occupancy holding by defend. 
ant No. 2, who had transferrod it to defendant "No. 
1 and had abandoned possession, where the defence 
was that the holding constituted a mokzrari jama, 
the Court may draw aninference as to the jote 
having been held ata fixed rentfrom the time of 
the Permanent Sattlemenb from the fact of the land 
having been held at an uniform rate from a long 
time aud the fact of the land haviug been 33 held 
may raise the presumption, apart from the Bengal 
Tenancy Act, that the original contract was a con- 
tract to hold at fixed rates, and it would be evi- 
dence from which any Judge of fact can reasonably 
presume that there had been such a contract. 
ASUTOSH RUDRA v. GANGA BisHen BANERJEE 357 


—-Tenait’s right to leave portion 
of land uncultivated --Zemindar’s right to increase 
vent on such portion —Enhancement—Stipulation not 
fa ^w! fruit-bearing trees, whether legal, 


Sead 








rss sd 


Where the custom in a zemindari gives the tenant 
a right to leave portion of his holding uncultivated for 
a year prying rent only for the cultivated portion, the 
zemindar cannot assign on darkhist lands romainiug 


uncultivated, and ruse rent thereon as thy would ba, 


iu éffect, an enhancement, 
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A stipulation in a pattak nob to cub friit-bearime 
trees is nob improper. AvirtTia PADAYACHI v, KACHI 
YuvA RANGAPPA l 572 














Tenant's rights not alienable 
—Death of tenant issueless - Escheat of tenancy to 
Crown or tts lapse to zomindar—Tenant entitfed to 
sell house withlandlord’s consent-—Sale without con- 
sent--Vendee entitled to materials —Mauza Serai 
Hakim in Aligarh district. 


Tt is only an absolute and alienable right that 
escheats to the Crown in the ovent of the person 
owing the right dying issueless. A ryot who is merely 
occupying a house has not an absolute and alienable 
right thereto and if he dies issueless, the house does 
not escheat to the Crown but lapses to the Zemindar. 

The occupier of a house in Serai Hakim cannot 
transfer bhat house without the permission of the 
Zemindar. If he does, the want of permission vitiates 
the sale so far only as to prevent the transferee from 
occupying the house but entitles him to take and 
remove the materials. NaTrHu RAM v. Bar Dung 
LAESHMI NARAIN 8 








—~~ — Unregistered lease — Proof of 
relationship — Limitation — Usufrucluary mortgage 
—Mortgagee put in possession — Subsequent ouster 
—Limitation Act (IX of 1908\, Sch. I, Arts. 143, 
144—Adverse possession —Permissive possession — 
Burden of proof. 


Althougha deed embo lying the terms which govern 
the relationship of landlord and tenant is inadmissi- 
ble in evidente for want of registration, such 
relationship may be shown by other evidenca. 

Wherea mortgagee has obtained possession under 
an usufructuary mortgage after the determination 
of the mortgagor’s right to possession, but has 
subsequently lost possession, a suit by the mort» 
gages to recover possession of the mortgaged pro- 


perty from the mortgagor is not governolby Article ` 


135 of the Limitation Act. Tn such a case, Article 
142 or 141, as the case may be, would apply. r 

In a suit for possession, once the defendant is prov- 
ed to have beon in permissive pəssossion, it lies on 
thə defondant to prove that his possession subse- 
quently became adverse. ÁNJUNMAN ISLAMIA v. 
Hisawat, 9N. L. R 179 











Waste - and jungle land —: 
Settlement by one co-shtrer —Prudent act of manage- ' 
ment — Whether other co-sharers can object after ten' 
years’ acquiescence, ; 


Certain lands included in a village were partly 


jungle and partly waste. 
the village granted an amilniumah of these lands in 
favour of the plainti(f for the purposes of reclamation 
aud improvement. No objection was taken by any 


of the co.sharers of the grantor, of the settlement : 
inba | 


made by him. The grantee (plaintiff) entered 
occapation and re-claimed the lands Shortly after, 
a partition suit was’ commenced &monzab the pro- 


prietors, at one stage of which it seemed that the . 


lands might fall to the share'of ont of the proprietors, 
K, from whom the plaintiff took a lease iu order to 
protect her right. Ultimately 2 portion of the lands 
fell into K's share but the remaining portion fell into 
the share of the defendant. In the settlement pro- 
ceeding the plaintiff was recorded asthe tenanb in 


One of the co-owners of, 


| 
| 
| 
| 
| 


Vol. XXII] 


Landlord and Tenant—concid, 


respect of the entire aren She commenced a pro- 
ceding under section 105A of tho Bengal Tenancy 
Act for settlement of fair rent: 

Held, (1) that the lease having been executed 
during the pendency of the partition suit, was never 
intended to supersede the amalnamah aud being in- 
operai$ve, the plaintiff was entitled to fall back upon 
the amalnamah; 

(2) that as the grantor of the amalnamah had taken 
possession of the lands without any protest by his 
co-sharers, and settled the same with the plaintiff for 
the purpose of reclamation in the ordinary course of 
management of the estate and as this was a prudent 
aet of management, and as fora long time (ten years) 
not oue amongst the co sharers made any attempt to 
repudiate his action, the defendants who are two of 
the co-sharers cannot contend that the plaintiff has 
not attained the status of a tenant in so far as the lands 
allotted to their shares are concerned. DAkHYANI 
Desi v. Mana Rout, 19 C. L. J. 113 


Landlord and Tenant Procedure 
Act (VIII of 1859 B. C), s. I9 317 


Lease -Lessee?s title under expired lease—Tres- 
passer, right to obtain decree in ejectment against, 


Anexpiry of a lease does not necessarily imply 
a determination of the right to possession. A lessee 
holding under a time-expired lease can, therefore, 
maintain a suit in ejectment against a mere tres- 
passer. BHOGAVALLI VENKAYYA v. KUDAPA uico 


Term how competed —Lease executed by 
or on behalf of Government—Registration 933 


Legal necessity. See Hinnu Law. 


Hindu Law —Costs of litiga- 
tion—Interest— Costs on management—Manager’s 
salary, charging estate for, when legal necessity 





Aam M—— 








Legal Remembrancer of Bengal, whether 
competent to file appeal against acquittal by Deputy 
Magistrate in Behar | 90 


Legal representative of deceased defend- 
ant nob brought on record within time 260 


Intermeddling with part of 
estate of deceased —Liability to extent of proper. 
Ly taken possession of 2 


Letters Patent (All), s. I6—High Court, 
constitution of — Appointment of siath Judge—Two out 
of three accused convicted while third had 
absconded—Subsequent trial of absconder— Effect of 
previous trial and conviction on subsequent trial. 


The appointment of a sixth Judge to the High 
Court of Judicature for the North-Western Provinces 
is quite legal. 

elhree brothers were charged with the offence of 
mürder. One of them absconded, the other two, who 
were found, wero tried and convicted: 

Held, that the case of the absconding acoused, when 
found, should be tried and decided altogether irres- 
pective of the fact that there had been a previous 
trial and conviction upheld by the High Court against 
the other accused. XEwPEROR v Gmunm,12 A. L. J. 
231; 15 CR L. J. 200; 36 A. 168 





—— = — 





GENERAL INDEX, 


1008 


Letters Patent-coneld. 

— — —— (Cal.) cl. 10 324 
——-——- y proceeding under—-Attor- 
ney proceeded againsi making affidavit -Alleged 
false statements— Attorney can make affidavit in 


answer to rule against him--Liability for false 
statement in affidavit 
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m (Mad.), s. 15—Civil Pro- 
cedure Code (Act V of 1908), s, 350— Cosís— Order in- 
cidental to judgment — Appeal — Limitation Act (IX of 
1908), ss. 5, 12— Copy of decree not availadle—De- 
duction of iyme—Limilation—'Time spent in review, 
whether can be deducted. 

There is no appeal against an order relating 
merely to costs, but when such costs are incidental 
to judgment, an appeal lies 

Ordinarily, an Appellate Court will not interfere 
with a mere order as to costs. 

But where there is a patent erroneous order as 
to costs, the Appellate Court should interfere. 

Where an appeal is presented out of time, the fact 
that the party appealing was not in a position to get 
a copy of the decree, is a sufficient reason for excus- 
ing the delay in filing the appeal. 

The time occupied in obtaining a review of an 
erroneous order cannot be deducted from the time 
required to present an appeal against the order 
sought to be reviewed. Rao Saukn T. NUMBERUMAL 
v. KRISHANAJEE, 26 M. L. J. 256; 15 M. L. T. £68 
(1914) M. W. &. 310 919 


NICE S. 15— Meaning of the 
term “ judgment "— Order. as to costs—-“ Judgment” 
even if discretionary— Test for awarding costs. 

An order awarding costs even if discretionary is 
nevertheless a “judgment” within the meaning of sec- 
tion 15 of the Letters Patent and is appealable. 

Where both parties to a case are to blame for litiga- 
tion, costs should not be awarded to either. NATHEIR 
SARIB r. KADIR MOIDEEN Rowrger 


Lex Loci. See MARRIAGE. 


Licensor and Licensee —Whether licensee 
can question licensee’s right — Repudiation of con- 
iracb by licensee, if can be made without licensor's 
concurrence 


Limitation —<Adverse possession—Cause of action 
— Purtition proceedings — Claim to chak—Admission 
—BSuit for possession of land allotted at partition— 
Limitation Act (XV of 1877), Sch. I1, Art. 144. 

In certain partition proceedings B setup a claim 
toacertain chakin the estate which was being di- 
vided. A, who was then a young man, just come to his 
property, at first resisted the claim but, subsequently 
in 1883, putin a petition withdrawing the objections 
he had made to it. 

The partition proceedings lasted till 1908, when 
aA wat awarded possession of a part of the land claimed 
by B. A found B in possession ond then brought 
this suit for possession as chakdar. There wus no 
evidence to show that B was in possession before 
1908: 

Held, (1) that the petition of 1883 did not amount 
to an admission of the claim tothe chak set up 
by B, as A simply for the sako of convenience with- 
drew the objections and prayed that the partition 
might be proceeded with; 














¢ 


:1064 | INDIAN 


Limitation - contd. 


(2) that as the land in suit was allotted to A in 
1908, his cause of action arose in that year because at 
that time he acquired the right for the first time to sue 
B on his own behalf as separate owner of the land in 
sunits 

(3) that B could nob be held to have, been in 
adverse possession before 1903. BegriN BEHARY 
CHAKLADAR V. JAGAT KISHORE ÁCHARJI 575 


—— Administrator-General's Act (II of 1874), 
ss 86, 40—Certificate issuet by Administrator. 
General — Claims covered by certificate, it may be 
considered as barred, 


Although there is no provision inthe Limitation 
Act that time should cease to run upona claim 
being filed or a certificate being issued by the 
Administrator-General yet time should not run 
against claimants who, in faith of the representa- 
tion made to them by the Administrator-General, do 
not take legal remedies against the estate for the 
recovery of their dues. 

Therefore, claims which are covered bya certi- 
ficate issued by the Administrator-General, con- 
taining a memorandum that all debts will be paid 
as soon as possible, are not to be considered as 
barred. 

The holders of such claims are entitled to share 
in the distribution of assets. In the goods of THOMAS 
LECKIE 262 


Declaratory suit—Erroneous entry in 
revenue papers—Refusal of Settlement Officer to 
correct the eniry— Cause of aclion, 


A usufructuary mortgage of an occupancy holding 
was executed in 1877. In 1880, the name of tho 
mortgagee of the holding was wrongly recorded as 
tenant-in-chief in respect of it. In 1907, the mort. 
gagor made aa application for correction of the entry 
to the Settlement Officer, who on the opposition of the 
mortgagee, refused to correct the mistake. The 
mortgagor, within six years of the order of the 
Settlement Officer, instituted a suit for declaration 
of his title as mortgagor: 

Held, (1) that the canse of action was the rofusal 
of the Settlement Officer to correct the erroneous 
entry; 

( that the suit was within time. But: Haw v. 
TARA CHAND 0 
—— etan Exclusion from enjoyment of the co. 

parcenary properties of a co-parcener for 12 bin 








—— Execution of decree— Application to be 
allowed to file list of immoveable properties— 
Permission by Courb without fixing date within 
which to file list —List fled after period of limita- 
tion—Whether application for execution barred by 
limitation 33 


Money deposited. payable on happening 
of an event — Period of limitation for suit to recorer 
money—Limilation Act (IX of 1908*, Sch. I, Arts, 60, 
66, 115, 120. 

A suitto recover money deposited with another 
on condition that he should return the same, on the 
happening of a future contingent event, and brought 
after the happening of the event, isa suit for “com- 
pensation for the breach of any contract not in writ- 
ing registered” within the meaning of Article 115 of 
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Schedule II of the Limitation Act, and is “barred if 
not instituted within three years from the date eon 
which the event happened. Neither Article 60, nor 
66 or 120 governs such a suit  BALAKRISHNUDU 9v. 
NaBAYANASAWMY CugTTY, (1914) M. W. N. 264. 60 








Redemption sutt—Transfer of Property 
Act (IV of 1882), s. 92— Pínal Gecree for rd'lemption 
— Civil Procedure Code (Act V of 1908", O. XXXIV, 
rr. 5, S— Application for final decree — Period of 
limitation - Three years. from date of amendment. 


A final decree for redemption was passed under 
section 92 ofthe Transfer of Property Act. The 
date fixod for payment of the money as finally 
amended in appeal was 20th October 1909. In Novem- 
ber, 1911, the plaintiff made an application for a final 
decree under Order XXXIV, rule 8, for the pass- 
ing ofa finaldecree: 

Heid, that the application was not time-barred. 

There is no period of limitation provided for the 
fassing ofa final decree in a suit for redemption, 
the passing of sucha decree being the duty of the 
Court. 

An application for execution of a decree filed 
within three years from the date of its amendment 
is within time. 

Per Sudasiva Aiyar, J.—Obiter dictum. 

No application for a final decree can be made 
under Order XXXIV, 1ules 7 and 8, of the Code of 
Civil Procedure, in a case where a final decree for 
redemption was passed under section 92 of the 
Transfer of Property Act. Doxi KHoparo PATRO v. 
SiNGARAPI Vinya BUSHANO 263 








Specific performances—Suit for declara. 
tion of title and confirmation of possession with prayer 
for execution of document, whether suit jor specific 
performance— Fraud — Fraudulent transfer — Fraud 
not effected —' Title to protection in Court —— Cil 
Procedure Code (Act XIV of 1882), -3. 817, whether 
applicable to fictitious suit, fictitious decree and 
fictitious sale in execution, 

The plaintiff executed a ficlitious conveyance, with- 
out receiving any consideration, in respect of his hold. 
ing, in favour of J. witha view to protect himself from 
ageression on the part of his landlerd, the defendant. 
He found sometime after that J was unfaithful and 
so to protect himself against J., he induced his landlord 
to institute a fictitious suit for rentagainst him. That 
suit was deereed; the lundlord took ont execution of 
the decree and purchased the holding. Possession was 
formally delivered to the landlord but as a matter of 
fact the plaintiff himself continued in occupation of the 
land. In 1906, the landlord turned against the plaintiff 
who, in 1907, commenced this suit for a declaration that 
the entire proceedings in the rent suit were fictitious 
and thatthe landlord, defendant, did not acquire any 


title on the basis of his purchase atthe execution sale. ` 


The plaintiff alleged that the defendant had agreed to 
execute a release of the holding and in the plaint ho 
asked also for a decree for execution of such release 
by the defendant: : 

Held, (1) that the suit was in essence one for 
declaration of title to land amd for confirmation of 
possession, and not one for specific performance of a 
contract, and the suit was amply in time, being com- 
menced in 1907, upon the cause of action on account 
of the defendant turning against the plaintiff in 1906; 
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(2) that as J..did nob pay any consideration for the 
convesance in his favour, he could Tot be said to 
have been defrauded; 

(3) that the contract of the plaintiff was not sign 
as to disentitle him to relief in a Court of Equity; 

(4) that the suit was not barred by section 317, 
Civil Procalure Code, 1882. 

To enable a fraudulent confederate to retain po- 
perty transferred to him in order to effect a fraud, 
the contemplated fraud must be effected, when and 
when alone does. the fraudulent grantor or giver lose 
the right to claim the aid of the law to recover the 
property he has parted with. 

Section 317 of the Civil Procedure Code of 1882 
contemplates a real sale in execution of a real 
decree ina real ssitand carnot have any applicalion 
to a fictitious suit in which a fictitious decree was 
made anda fictitious sale held in execution of that 
decree. AKHIL PRODHAN v. MANMATHA Nato Kar, 
18 C, L. J. 6:6 


—~—~Suit te eject non-oceupancy  raiyab on 
ground of expiration of term of lease — Custom entiil- 
ing occupation after expiration. of term whether affects 

. limitation~ Bengal Tenancy Act (VIII oj 1885), Sch. 
III, Part I, Art. J, cl. (a). 

The period of limitation for a snit to eject a 
non-occupancy raiyat on the ground of tne ex. 
piration of the term of his lease, is six months from 
the expiration of the term under clause (a), Article 
1, Part I, Schedule III, of the Bengal Tenancy Act. 

There may be a custom to the effect that not- 
withstanding the expiration of the term, as a 
malter of grace, the land may be occupied for 
another month. But notwithstanding that, the 
term would still expire at the time mentioned in 
the lease, and a suit brought after six months from 
the expiration of the term indicated in the lease 
itself, would be barred. Dorspisor MANDER v. 
Dawan Bnaaar, I8 C. L. J. 597 


Suit for rent instituted within limitation 
— Karta of joint Mitakshara fumily —One member 
joined after period of limitation, effect of —Whether 
suit barred—Civil Procedure Code (det XIV of 1882), 
ss, 27, 32. 


A suit for rent was instituted by the head of a 
joint Mitakshara family within the period of limi- 
tation, but npon his application that his infant 
nephew, who was a member of the family and in- 
terested in the property of which the rent was claim- 
ed, might be joined as a co-plaintiff to avoid any 
possible objection on the part of the defendant, the 
nephew was joined after the period of limitation: 

Held, (1) that the order joining the nephew as a 
co-plaintiff was made under section 32 of the Civil 
Procedure Code of 1882 and not under section 27; 

(2) that the original plaintiff was competent to 
maintain the suit, as he alone had always collected 
ihe rent as the head of the family; 

(3)* that the nephew was joined for the purpose of 
protecting kis interesi and of removing any possible 
objections by the defendant; 

Gururayya Gouda v. Qittatraya Anant, 28 B. 11; 5 
Bom. L.R. 618, relied upon. 

‘4) that the addition of the infant did not affect 
the right of the original plaintiff to continue the suit; 
and 
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(5) that, consequently, the claim was nob barred by 
limitation. Mutiran CHETTIAR V. AULHINAMULAGI, 15 
M. L. T. 214; 1 L. W. 203; 26 M. L. J. 225 798 


Limitation Act (XV of I877), s. I9 
— Acknowledgment of liability - Admission of right, 
involves admission of legal consequences of that 
right— Acknowledgment, whether necessary to be 
addressed to person entitled to right. 

If a person admits a right, it is a necessary impli- 
cation that he also admits the legal consequences of 
thit right. 

Therefore, where a person admits that land of which 
he is in possession at the time, is the property of 
another, he admits that he is liable to restore it to 
that other. 

An acknowledgment to whomsoever made, if it be 
an acknowledgment pointing with reasonable certainty 
to the liability in dispute or the rights out of which 
that liability arises, as a legal consequence, is an 
“acknowledgment” of liability within the meaning of 
section 19 of the Limitation Act, 1877. GURU ÜOHABAN 
Sana r. SURENDRA KRISHNA Roy 650 





—— s. 20 510 
—— — S. 28 64 
——— ———» — Sch. I], Art.91 195 
—— —— ——— — —— art. 127 195 
— — es ANE, 142 64 


— —— arts, 143, I 44 - Suit 
for rent—Denial of relationship of landlord and 
tenant — Dismissal of suit on ground of non-existence 
of relationship—Swit for recovery of possession after 
12 years — Whether suit barred. 

In 1894, the plaintiff sued the defendant for arrears 
of the rent; the defendant denied the relationship 
of landlord and tenant and tho suit was eventually 
dismissed on the ground thatthe relationship had 
not been established. 

A suit for recovery of possession was brought after 
12 years: 

Held, that (1) Article 143 of Schedule II of the 
Limitation Act of 1877 did not apply because the 
relationship of landlord and tenant did not exist be- 
tween the plaintiff and the defendant; 

(2) that as the defendant had been in possession for 
more than 12 years prior to the institution of the suil 
and the circumstances of his possession made it 
manifest that ib was adverse, the suit was barred by 
BHAIRAB CHANDRA NASKAR v. KADAM 
Bewa, 18 C. L, J. 553 


——— art. 144 28,575 
— — art. 178 40 


Limitation Act (IX of 1908), s. 5 

9, 1006 
ss. 5, 1 Z—Copy of deoree 
not available- Deduction of time—Limitation— 
Time spent in review, whether can be deducted 


aia alee, ni 
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s, 5, Sch. I, Art. 170— 
Poverty, whether “sufficient cause" for extending limit- 
ation— Pauper appeal- — Application jor leave rejected 
-Memorandum stamped after limitution— Limita. 
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tion~~Court Fees Act (VII of 1870), s. 6—Practice — 
Duty of Court clerk — Court fee, refund of. 


An unstamped memorandum of appeal, which 
accompanies a time-barred application for leave to 
appeal as pauper, filed before the expiry of the period 
of limitation, cannot, if stamped after the expiry of 
the period of limitation, be considered as an appeal 
filed on the date when the petition fo: leave to appeal 
as panper was first presented. 

Poverty is not "sufÉcient cause” within the 
meaning of section 5 of the Limitation Act. 

Itis not the duty of a Court clerk to inform 
Counsel of the practice of the Court; and if Counsel 
stamps the memorandum of a time-barred appeal 
and is heard by the Court on the point of limitation, 
he cannot ask for a return of tho stamps after his 
argument has been heard and the point decided 
against him. ANAMALLY v, O.M M. R. M, CugrrY 
Finu, 7 L. B. R. 90 8g4 


— 8.6 |. 637 


S. 7—Application for ewecu- 
tiom of decree— Members of joint Hindu family 
decree-holders — Managing member major and the rest 

, minors — Major can give discharge — Limitation period 
not extended in favour of minors —Civil Procedure 
Vode (Act P of 1908), O XXII, v. 1 (3*. 


Where a decreo was in favour of a joint" Hindu 
family and the managing member, a major, was in a 
position to give a discharge without the concurrence 
of the other members, the minority of the latter will 
not extend the period of limitation allowed for the 
execution of the decree. 

Order XXIII, rulel (32, Civil’ Procedure Code, 
does not apply to execution proceedings. PALANIANDI 
Pinna v. PAPATHI AMMAT, ló M. L. T 100, (914) 
M. W. N. 159 76 


—- — S. 10 -Kupress trust—Fidu- 
ciary relation between father-in-law and son-in-law— 
Solicitor and client Depositor and banker— 
Principal and agent— Creditor and debtor. 


A mere deposit of moveables or mone A wi 
B would not make B the trustee of A d 7 pi 
trust, so as to attract the provisions of section IO of 
the Limitation Act, nor is a depositary or a banker or 
an agent (or a debtor to whoma loan is made and 
who promises to return the loan) an express trusice 
within the meaning of the section. 

A relation between a son-in-law and a father-in-law 
is not at all similar to the relation between a Solicitor 
and his client, that is, a son-in-law by his new 
matrimonial relationship docs not stand in a fiduciary 
relation to his father-in-law as a Solicitor does to his 
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client. RaJAMMAL v. LAKSAMAMMSL 
~ — S, I2 9I9 
~—— S. I9—Eaecution of decree, 


application jor—Acknowledgment of liability «n 
writing by one of several judgment-debtors, whether 
gives fresh start against all 


` An acknowledgment of liability in writing by some 
of several judgment-debtors made within dives years 
from the Jast application for execution of the decree 
saves limitation as against them: BAN  BRHA RY 
Kapur vt. JNANENDRANATH GHOSH i 709 
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— Burden ofproving nature of payment— Property 
mortgaged by one person alleged to be widivilied an- 
cestral property of plaintif and | morigagdt — Suit for 
share of mortgage-money — Limitation. 


The burden of proving that a certain payment by 
defendant to plaintiff was of such a nature as would 
extend limitation under section Z0 of the Limitation 
Act, lies on the plaintiff. i 


A. suit to récover froma defendant mortgagor a 
shareof the  mortgage-money, on the allegation 
that the property mortgaged by him was undivided 
ancestral property in which the plaintiff had a right 
to share, is not maintainable, nor is ita suit to enforce, 
under Article 132 of the Limitation Act, payment of 
money charged on immoveable property. NGA Ya 
Baw v. Nad Bya, U. B. R. (1913) I, 178 , 959 


E deas: Sch. l, Arts. 29, 38, 62, 
120 —Civil Procedure Code (dct V of | 1908), 
O. XXI, r. 46 — Debt due to judgment-debtor attached 
and realized by decree-hulder—Suit by person alleging 
to be assignee of debt before attachment— Limitation 
—'"'Newwre," meaning of, 





“Seizure” involves something in the nature of a 
transfer of possession, actual or symbolical. | There- 
fore, the attachment by a decree-holder of |a debt 
duo to his judgment-debtor does'not constitute a 
“wrongful seizure of moveable property” within the 
meaning of Article 29 of the Limitation Act, inasmuch 
us such an attachment is not effected by seizure 
actual or constructive but by a written order pro- 
hibiting the creditor from receiving the debt and the 
debtor from making payment thereof until the fur- 
ther order of the Court. Nor is there a “‘seizure” if 
the dobtor of the judgment-debtor, after the debt due 
from him has been attached in the said manner, 
applies to the Court by way of an interpleader pro- 
ceeding and pays the debt into Court in pursuance of 
as well as in consequence of an express order of the 
Court giviug leave to pay in. | 


A debt dueto a judgment-debtor was attached by his 
decree-holder and when the debtor paid the money 
into Court, it was paid out to the attaching creditor. 
A third person who claimed to be an assignee |of the 
debt before its attachment by the decree-holder sued 
tho latter for recovery of the money: i 


Held, (1) that neither Article 29 nor Article 36 
applied to such a case; 

(2) that the case was governed either by Article 62 
or Article 120; | 

(3) that limitation in this case began to ron not 
from the date of attachment of the debt but from the 
date on which the attaching creditor received the 
money from Court. YELLAMMAL v. Ayyappa | Marck, 
26 M. L. J. 166; 1 L. W. 162; (1914) M. W. TOU 


—— —— — — art. 36 870 

: TR TUE EE e arts. 52, 56, 1 20 — 

Suit for recovery of money due on contract to supply 
labour and materials — Limitation. | 


To a suil for the recovery of the price of wotk done 
and of materials supplied on a contract to build a 


Vo:. XXII 


LimitatiQn Act—(1908)—conta. ; 


house, Article 120 of the Limilation Act applies, 
Artioles 52 and 56 being irapplicable to the case. 
Rapua Kisten v. BasANT LAL, 108 PP, R. 1913; 81 
P. L. R. 1914 576 











- — — Art. 56 576 
—— — — AI E. GO 60 
ENG — art. 62 870 
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art. 62—Suit for re- 
covery of oter-payments to building contractor — 
Amounts received in execution of decrees cannot be 
recovered so long as the decree stands. 


The plaintiff entrusted the defendants, contrac- 
tors, with the building cf three different mason- 
ry works for the plaintiff, and paid them from 
time to time on account the sum-of Rs. 34,433. The 
total amount of the value of all the three works 
was Bs 33,202. Subsequently, the defendants ob- 
tained decrees for Rs, 3,500 and Rs 1,400 for two of 
the works, and recovered the amounts of the dec. 
rees from the plaintiff in execution proceedings. 

The plaintiff sued the defendants for recovery of 
the amount overpaid to them and also for the amount 
of the decrees wrongfully received by the ‘ defend. 
ants’ in execution : 

Held, that these sums upon plaintiff's allegations, 
must be regarded as moneys payable by defendants 
to the plaintiff for moneys received by defendants 
for the plaintiff's use, within the meaning and for 
the purposes of Article 62 of the Limitation Act. 

Heid, also, that asthe amounts of decrees were 
paidin exeontion of the decrees obtained by the 
defendants, plaintiff could not ask for a refund so 
long as those decrees subsisted. Roman CATHOLIC 
Mis?10N, RAWALPINDI v. SUNDER SINGH, 88 P. L. R. 
1914; 67 P. W. R, 1914 £92 


————— —-———— arts. 66, 115 60 
-—— —— ——— — art. 120 gi hel 


70 
—— ——— —— art, 1 20- Contract Act 
(IX of 1872‘, s. 16 —Redemption suit-—nterest - 
Limitation to sim years not warranted by law 
— Agreement to pay interest — Notto be interfered with 
by Couris — Unless undue infiuence pleaded amid prov- 
ed or pleaded and presumed. 





In a redemption snit based upon a mortgage-deed 
which provided that there could be ' no redemption 
until all principal and interest had been paid, the 
defendant mortgagee is entitled to interest up fo the 
date of redemption and his claim for interest as 
defendant cannot be limited to the period beyond 
which he could not have been given interest in 
case he had come forward as plaintiff. 

Tn a suit upon a contrect expressly providing for 
the payment of interest, the Court may interfere with 
the contract and reduce interest only if the exercise 
of undue influence is both pleaded and positively 
proved, or if it is pleaded aud the circumstances are 
such shat under section 16, Contract Act, undue in- 
fluence should be presumed. Jor Pursap v. HAKIM 





ALI; 78 P. L. R, 1914; 41 P. W. R. 1914 528 
art. 130 60 
—— —— — art. 132 959 
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arts. 140, I41-— 


Adverse possession —Trespassers, when can tuck on 
their periods of enjoyments. 


Article 14], Schedule 1 of the Limitation Act, IX 
of 1908, is intended to apply only to the case of 2 
réversioner entitled to succeed on the death of a 
female heir, i. e., a female who has succeeded as heir 
and not taken possession of the property in any 
other capacity, e. g., as trespasser, legatee, or by way 
of favour. 

Article 140, Schedule I of the Limitation Aci, IX 
of 1908, applies to a case where an heir first succeeds 
as such, and not fo cases where having succeeded, 
he creates a life-interest in favour of some other 
person inasmnch as by giving the widows a life-estate 
the owners who creste that life-estate do not become 
reversioners or remainder-men and their estate docs 
not fall into possession on the death of the widows. 
` One trespasser cannot tack on his possession to 
that of another trespasser where the former holds in 
a capacity different from or antagonistie to that of 
the latter, but where the interesbs.of both are identi- 
cal and similar, there is a continuity of adverse 























possession. Barbro SINGH v. Monan SINGH, 119 P. 
L. R. 1914 855 
— ———-—— art. I41 855 
———— — —— — art. 142, 144 65 
—— — — — —- art. 163 689 
—— —— art. I64 899 
———* ——— ——.—— art. 170 884 
—— — ———— — art. 180 - 497 
-—— art. 182 cl. (2)— 


Limitation —Ezecution, application for—Suit against 
several defendants decreed against some and dismissed 
with costs against others— Appeal by former set —Ap- 
plication for execution against plaintiff by latter 
made three years after original decree but within three 
years of disposal of appeal— Whether a pplication barr- 
ed .—" Where there has been an appeal," meaning of. 


The words "where there has been an appeal" in 
Article 182, clause 2, of the Limitation Act, mean, 
where there has been an appeal against the decree 
or order for the execution of which an application 
ig made 

When an appeal doss not imperil tho whole 
decree, the appeal by one defendant will not pre- 
vent limitation of an application for execution run- 
ning against others 

Therefore. in dealing with the question of limitation 
of an application for execution when there has been 
un appeal, the Court should see whether the original 
decree wasreally ons decree or an incorporation of 
several decrees, and whether the appeal against it 
imperilled the whole decree or not. 

The plaintiff sued a number of defendants on a 
mortgage and obtained a decree, except against doe. 
fendants Nos. 24 to 26, against whom the suit was 
dismissed and the plaintiff was directed to pay their 
costs. The other defendants appealed The defend. 
ants Nos. 24 to 26 have now applied to executo their 
decree for costs after three years from the date of the 
original decree but within three years from the date 
of the decision of the appeal; 
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Held, that the order dismissing the plaintiff's suit 
with costs as against defendants Nos. 24 to 26 and 
the order decreeing it with costs as against the other 
- defendants ure not one and the same decree though 
‘embodied in one formal order; that there has been 

no appeal against the decreo for costs against the 
plaintiff, and the fact that there has been an ap- 
peal by the other defendants against an entirely dis- 
tinct decree does not affect the question of limita- 
tion of application for execution of the decree against 
the plaintiff when no order that could have been 
passed in the other defendants’ appeal could possibly 
have affected the decree which the defendants Nos. 24 
to 25 now seek to execute; and that the present appli- 
cation is, thereforg, barred. Mrs. CHRISTIANA BEN- 
SHAWN v. BENARASI PROSAD CHOWDHURY 68 


Local Self-Government Act (III of 
1885), s. 139—By-law—Encroachment, what 
is — Highway ~ District Board road — Right of user by 
public — Hanging verandah, tf invades right of user of 
public, 

Obiter.—An encroachment is an unlawful gaining 
upon the right or possession of another man. 

In the case of & District Board road, the right to 
the soil ordinarily rests with the owner of the land 
adjoining the road. But the public have an extended 
right of user in the road for the protection and 
control of which the District Boards were created. 

A hanging verandah, therefore, would be an en- 
croachment if it amounted toan unlawful gaining 
upon the right’ of user by the public. 

That right extends to all forms of traffic which 
have been usual or customary, and also all that are 
reasonably similar or incidental thereto. 

The question whether a hanging verandah amounis 
to an encroachment would depend in each case upon 
the question whether in the particular cireumstances 
it constitutes an invasion of the public right of user as 
described above. 

The publie have a right of user not merely on 
the roadway, bunt also on-the side lands attached 
to the road. Hirsi BALDEO v. MANBHOOM District 
Boarp, 15 CR. L. J. 187 763 


Lower Burma Courts Act (VI of 
1900) s. 30 802 


Lunatic— Guardian ad litem not ap pointed, effect of. 

The mere omission to appoint a guardian ad 
liiem for a man of unsound mind doesnot make the 
whole suit void ab mitio, Saw Lan v. MAUNG LUN 


673 
Madras Estates Land Act (1 orf 
1908), S. 3 (2) - : 339 


wana + SS, 3 (I I), 4 —Payment 
of vent on beth cultivated and uncultivated lands 
actually «occupied, general’ rule-~Intention of par- 
ties, may override general law. 

Section 4 of the Estates Land Aet (I of 1908) 
merely lays down a general rule which can be dis. 
placed by the execution of a pattah stipulating pay- 
ment of rent, only in 1espect of lands actually under 
enltivation. 

Where a pattah in one clause provided that 
n tenant shall be liable to pay rent for lands 
whether cultivated or not and in another, that it 
wae open to the tenant to relinquish the lands, 
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if found unproduciive or impossibld to chitivate, 
and where rent in previous years had been levied only 
on the basis of Iands nctually under cultivation: 

Held, that the intention of the parties was to 
override the provisions of the Act and to stipulate rent 
only in respect of lands actually under -cultivation. 
SEGU RowTHEN v. ÁLAGAPPA Cuerty, 26 M. L. J. 269; 
(1914) M. W. N. 340 x | 8 


834 
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Madras Irrigation Cess Act (V II of 
1865), S. l—Meanwmg of "Engagementi— Con- 
struction of Act—Ratification by public servants — 
Patti. | 
Per Curtam:— : 

In section 1 of Act. VIT of 1865, the |Legis- 
lature has evidently used the compreliensive 
word ‘engagement’ instead of the words ‘agreement 
or contract’ in order that implied undertakings 
based on equitable considerations may be relied on by 
landlords in support of their claim for exemption of 
water cess. The section does not restrict itsalf to 
any engagement at tho time of the l'ermanent Settle- 
ment and ibis open to the parties to enter into any 
engagement at any time they like. ; 

Per Ayling, J., confirming the decree of the! lower 
Court.—In all cases of permanently settled estates 
where the income derived from wet lands has been 
taken into consideration in fixing the petshkush, 
there is an implied undertaking of the nature | of an 
enforceable contract on the part of the Government 
to allow the usual Government water to such lands 
free of charge. This implied undertaking amounts 
to an engagement within the meaning of Act VH of 
1865. cig T 
In construing the plain words of an enactment 
the debates in the Legislature or the expres- 
sions of antecedent views of Government which may 
have been modified during the passing of a Bill 
through the Legislature, should not be referred to, 
to interpret the Act. 

An express ratification, within the meaning of sec- 
tion 197 of the Contract Act, cannot become complete 
until it is communicated to the other party.’ Till 
then it is liable to revocation. | 

Iu a suit for declaration of right to irrigate! land 
free of water rate, the plaintiff relied upon an engage- 
ment of 1864 This was nət proved: 

Held, that the suit as framed must fail, and that 
unless the plaint was amended, the suit conid! not 
succeed on the basis of the usual engagement 
deducible from the terms of à Permanent Settlement. 

Per Sadasiva Aiyar, J., dissenting: -Section 1 of 
Act VII of 1865 does not limit the engagement ro. 
ferred to therein to the time of' tbe Permanent Settle. 
ment. Jt is not the area at the time of the grant of 
the Permanent Settlement that governs the engage- 
ment but the quantisy of water which was being 
supplied at such time. Whore a larger area is 
irrigated by the inamdar subsequent to the grant, 
ib would be open to him to show that the increase in 
wet area is not due to any increase in the quantity 
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‘of water ifsed by him but to a more economical use of 
ihe same quantity of water, in which case no water 
rah can be levied for the increased extent of area. 
The engagement mentioned in the Permanent Settle- 
mentis not confined to an express agreement between 
the Government and the landlord. 

Acts done by public servants inthe name of the 
Crown 8r of the Government of India may be ratified 
by subsequent approval in much the same way as pri- 
vate transactions. Ratification, once deliberately 
made upon full knowledge of all the materia] circum- 
stances, becomes at once obligatory and cannot after- 
wards be revoked or re-called. Ratification by a long 
course of conduct is not less effective than a ratifi- 
cation by a formal declaration. 

The area of a patii is not uniform but varies 
between 8 and 115 acres in different villages. 

Tho question of the conversion rate of a palti is a 
question of fact. KANDALAM MAJAGOPALACHARYULU 
v. SECRETARY OF STATE, 14M. L. T. 454; (1913) M, 
W. N. 937 IO 








—— S4. I, Rules there- 
under, Rule 5, constructionof — Use of double pipe, one 
being unauthorised — Water taken through unauthorised 
pipe—Liability to penal walter-vate — Distinction bes 
tween the word "used" and “taken -No active co- 
operation necessary-——Mere use of waler enough to be 
charged with liability. 


The words “is taken” in rule 5 of the rules 
framed under section 1 of the Madras Irrigation Cess 
Act, VII of 1865, are not intended to exempt from 
liability to penal water-rate persons whose lands are 
irrigated from the channel through an unauthorised 
pipe even though they may nob have inserted or abetted 
the insertion of the unauthorised pipe. No distinc. 
tion is drawn in the rules between a person who 
receives an augmentation of water supply effected 
without his knowledge or even against his wish 
and one who has taken active steps to obtain the 
water. KopaLtr Krishna Row GARU v. COLLECTOR 
or Kista, 26 M. L. J. 210; I. L W. 191 692 


Madras Municipal Act (V of 1878), 
S. IOd-— Profession of Vakil, etc.— Basis of taa— 
Power of High Court — Appeal. 


The High Court has power, in appeals from orders 
imposing a profeasional tax to consider the sireum- 
stances of the case and say whether the classifica- 
tion determined by the President of the Municipal 
Council is right or wrong and what the proper 
classification ought to be. 

The prominent position assigned in each class to 
persons enjoying a defined income is intended to be n 
criterion of the class in which persons exercising the 
several professions enumerated in each such class 
should be placed. 








There is no doubt that the Legislature intended 
thab the principal, if not the only, basis for the 
cl@ssification of the person liable to pay tax on his 
business or profession shall be the reburns or in- 
come of the complainant as disclosed by the books 
and other papers produced at the inquiry, Practis- 
ing Barristers, Vakils, are to be taxed in one of the 
clauses of Schedule A in proportion to their earnings 
having regard to the criterion of official salary speci- 
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fed in each class. SUNDARAM SASTRY v. PRESIDENT 
OF THE MUNICIPAL Commission, MApRas, (1913) M. W. 
N. 932 237 


Madras Municipal Act (I of 1884)— 
Profession. iam—lest— Liability of gross or mei in- 
come. 
ln assessing a person to professional tax, his net 

income and not the gross income should be considered. 

SUBRAMANIAM v. PRESIDENT, MUNICIPAL COMMISSION, 

Manpras, (1913) M. W. N. 936 8 

Madras Rent Recovery Act (Mad. 

-Act VHI of 1865), s. 39—Civil Procedure 
Code (Act V of 1908*,0. I, r. 3— Suit for setting aside 
vent sale— Party, whether person at whose instance 
sale was brought about. 


In a suit to set aside a rent sale, under section 
39 of Madras Rent Recovery Act VIII of 1865, the 
person at whose instance the sale was brought about 
is not a necessary party. 

A. decree-holder is, however, a necessary party to a 
sale held in execution proceedings. ANNAMALLAI 
VELAN v. MuRUGAPPA Vauan, 26 M. L. J. 238; 1 L. W. 
212; (1914) M. W. N. 236 826 


Maintenance —Wife's refusal to attend pan- 
chayet—Enquiring into charge of adultery against 
her—No ground for refusal 5 


Makbuza tenure in Delhi District, nature of — Pub- 
lic purpose, use of land for am octroi post. 


The makbuza tenure by which the State or a public 
body, such as‘the District Board, may, with the 
consent of the owner, take possession of land free-of 
cost for public purposes, though not definitely re- 
cognised by the Civil Courts, exists as a custom 
beyond doubt in the Delhi District, one of its 
cardinal principles being that the State or publie body 
must return the land, if it is ro longer utilized for a 
publie purpose. 

The use of the land held by a Municipality on a 
makbuza tenure for building an octroi post is clearly 
a public purpose. SaNGHAM Lar v. MUNICIPAL COM- 
MITTEE OF DEHNI, 101 P. L. R. 1914 824 


Malabar Law —Nambudr: family —Son not liable 
to pay father’s personal debis —Incidents of ordinary 
Hindu family not applicable to Nambudri governed by 
Marumakkatayam Law. 


The ordinary liability, which atlaches toa Hindu 
son to pay his father’s perscnal debts, which are 
neither illegal nor immoral, does not extend to the 
sons of a Nambudri father. A Nambudri family, 
governed by Marumakkatayam Law, differs in many 
essential points from an ordinary joint undivided 
Hindu family. KUNHA KUTTI AMMAN v, MALLAPRATH, 
(1914) M. W. N. 149, 15 M. L T. 201 46 


Mandamus 388 


NMarket-value-- Back and frontage lands —Land 
taken for sewage works Whether compensation can 
be given for injurious affection — Publio body 
acquiring land for one purpose, whether can use 
it for another 


Marriage, contracted by sick man when void — 
Mulanimadan Law 529 
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Conversion toe Muhammadanism — Marriage with 
Moslem-- Hindu husband alive — Offspring of second 
marriage illegitimate— Second marriage tn British 
Territory—Hirst marriage in French Territery—Lex 
loci—Custom against public policy and morality — 
Hindu Law—Muhammadan Law— Apostacy of wife, 
effect of— Equity and justice, rules of — Conversion, 
effect of, on status— Factum valet, doctrine of. 

A, a Hindu woman, married to a Hindu in French 
‘Territory, became & convert. to Muhamadanism and 
after conversion married à ‘Mahomedan in British 
Territory: A daughter B, born of that marriage, 
claimed a share in the estate of her paternal grand- 
father: 

Held, (1) that B was illegitimate and could not 
claim a share iu the properties; 

(2) that as the second marriage with the Mahome- 
dan wasin British Territory the law to be administer- 
ed was that prevailing in British India, 


^A custom allowing a woman to marry again 
while her first husband is living, is coutrary to public 
policy and to morality and thatin such circumstances, 
even a recognition of paternity of children born out of 
the union is not equivalent to a recognition of legiti- 
macy. | : 

In a Mahomedan country, when à woman is con- 
verted to the faith of Islam, she must apply to the 
Kazi or Magistrate who will call upon the husband to 
embrace the faith also and if he refuses, the Kazi will 
dissolve the marriage. In a foreign country if the 
wife becomes a Moslem and her husband is an infidel, 
separation takes place after the lapse of three monthly 
courses. l l 

According to the Hindu Law, marriage is not dis- 
solved by apostacy but according to Muhammadan 
Law, the marringe of a woman when her first hus- 
band is alive, is not merely invatid but altogether 
void (batil). 

Where 2 conflict ocours between persons belonging 
to different religions, ie Courts must apply rules of 
justice, equity and good conscience. 
on ASA Aiyar, J.—As regards the doctrine of 
factum valet, neither the Hindu nor the Muhammadan 
Law, does ever excuse the violation of a legal rule 
so ns to make acts performed in such violation legally 
valid. That doctrine only means that a precept waich 
merely belongs to the domain of ecclesiastical ad- 
monitory precepts has not "in the domain of 
Vyavahara" or secular law, the same force n8 a posi. 
tive and clear rule of the Vyavahara. 

When a Hindu becomes a Mahomedan, his status 
is not allowed to be governed by the laws of the new 
faith but continues to be subject to the law and cus- 
tom to which he was originally subject. Bupansa 
RowrmER v Fatma Br, 15 M. L. T. 197; 26 M. L. d. 
: 960; (1914) M. W. N. 278 697 


Marumakkatayam Law. See MALABAR 
Law. 

Mate’s receipt whether negotiable security under 
s 137 of Transfer of Property Act 311 

Werger—Patni and Mokarari— Mokarari created 
before Transfer of Property Act—Both interests kept 
abive and separate—Acquisition of both interests pisce- 


CASES. [1914 
EE 
Merger- coneld. 2 | 

| 
meal at different times—Iransfer of Property | Act 
(IV of 1882', ss. 2, cl. (c) and 111, cl. (d!—Patni, 
.— Kabuliyat - Construction — Land acquired fur “\cul- 
verts, embankments or roads” — Words, whether ilius. 
trative or exhaustive. | 


In 1855, a zemindar granted a mokarari lease in ros- 
pect of certain lands to N, The lease was specially 
registered under the provisions of Act XI of 1859. 
Subsequently the zemindar granted a patni“ease of 
the entire zemindary to Dwho purchased the mokarart 
interest from N. D dealt withthetwo interesis sepa- 
rately, Ultimately the entire ptni and the entire 
moknraii came piece-meal at different times into the 
hands of B and eventually passed to claimant No. 2. 
The mokarari and the patni intorests were kept 
separate all along: | 

Held, that there was no merger of the motarasi in 
the patni apart from the provisions of the Transfer 
of Property Act, because the mokarari was kept alive 
as a separate sub-tenure from the patni, and the 
provisions of clause (d) of section 111 of the Transfer 
of Property Act did not apply by reason of clause (c) 
of section 2 of the Act, as the mokarari was created 
before the passing of the Act. : 

A person may acquire the superior aud the sub- 
ordinate interests piece-meal at different times, , but 
if ultimately the entire interests of the lessor and 
the lessee are vested in the same person at any 
point of time, there is a merger of the two interests at 
that particular point of time, in any caso to which 
the provisions of section 111 clause (d) of the 
Transfer of Properby Act nro applicable. | 

There wasa stipulation in a patni kabuliyat to the 
following effect: —"1f you obtain from Government 
any remission in revenue on account of land acquired 
by N for construction of culverts, embankments or. 
ronds, I also shall get from. you reduction of jama 
on account of allthe said remissions in the jama 
of this patni”; uS 

Ifeld, that the words “culverts, embankments or 
ronds" are merely illustrative and not exhaustive nnd 
that even if land is neqnirod, though not for culverts, 
embankments or roads, and the zemindar gets remis- 
sion in the revenue payable by him, the patnidar will 
also get abatement in the paini renb. HIRENDRA 
Nati Dorr v. HARI Monax Goose, 18 C. W.N. 186 

966 


Mesne profits -Appliention to executing Court 
by judgment-debtor for mesne profits if maintain- 
able 


Minor —Nezt friend — Guardian ad litem - Qompro- 
mise --Consent of | Court — Negligence — Fraud — De. 
cree based on compromise, when can be set aside — 
Civil Procedure Code (Act V of 1903), O. XXXIT, 
PEGs s 


A compromise decree cannot be set aside until fraud 
or collusion on the part of the next friend or gross 
negligence of the guardian ad litem is estiblished. 

A compromise entered into with the consent of'the 
Court cannot be set aside unless the consent Was 
obtained by fraud or concealment of material facts. 
Aij0D0nYA PEnsHAD v. Managing PERSHAD 923 


Misrepresentation. „See Fnaup. 
Mitakshara. See Hixpv Law. 
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Mortgage. Sce TRANSFER OF Property Act, s, 58. 


———— ——- for benefit of family executed in 
favour of Karta—Suit brought by Karta alone. 


—— — — Construction of document— Tanakha ” 








Interest, payment of, by mortgagor 
after parting with equity of redemption— Effect 
upon purchaser— Limitation Act (XV of 1877), 
s. 23 510 


————-—— Lease of uncertain duration — Kanom 
demise—Redemption 51 





Mortgagee of occupancy holding in pos- 
Bession— Whether possession on his own account or 
on account of mortgagor 


——— — ——Mortgagee and morítgagor— Disposses- 
sion of mortgagee by third person—Mortgagor’s 
title to redeem denied on date of interference — 
Suit for declaration— Limitation, when begins to 
run—Possussion of third person when adverse 
against mortgagor 615 





t 





Prior and putsne mortgagee — Puisne mort- 
gagee not party to sutt by prior mortgagee ~ Purchaser 
at auction —Bubsequent suit by puisne morigagee— 
Form of decree — Amount to be paid by subsequent in- 
cumbrancer— Redemption, 


A prior mortgagee brought a suit on the basis 
of his mortgage but did not implead the subsequent 
mortgagee as n party. He obtained a decree in 
execution of which the property was sold and pur. 
chased by a third person. Subsequently, the puisne 
incumbrancer instituted a suit and. sought to redeem 
' the prior incumbrance ; 


Held, that the proper order to make in a case of 
this description was to direct calculation of what was 
due upon foot of the prior incumbrance up to the 
date of the taking overof possession upon sale (or, 
if that date could not be ascertnined, the date of 
sale), and the puisne incumbrancer shonld be de- 
clared entitled to redeem upon payment of the 
amount so ascertained. Ragaunata Kunwar ». 
SHANKAR SINGH, 12 A. L. J 41; 86 A. 123 387 


—— —— Mortgage, redemption of, by one cf ori- 
ginal mortgagor's  represontatives -Charge on 
shares of other representatives of original mort. 
gagor for proportionate expenses 918 








—— -— Redemption—Redemption to be made in 
Jeth— Cause of actton—Tender — Transfer of Pro- 
perty Act (IV of 1882), s. 838—Morigagee ignoring 
deposit — Estoppel — Conditional decree for redemp- 
Lion. 


A, the mortgagee of a usufructuary mortgage, 
which under the terms of the mortgage had to be 
redeemed in any Jeth, purchased a portion of the pro- 
perfy, and one B purchased the equity of redemption 
in the remaining portion, B deposited his portion of 


the mortgage-money in Conrt under section 83 of the - 


Transfer of Property Act. The mortgagee, ignored 
the deposit. B thereupon sued A to redeem the 
portion which he had purchased. A pleaded that B 
should also have paid the amount due under two 
other mortgages which had been tacked on to the 
mortgage in suit and that, therefore, the amount de. 
posited by him iu Court was insufficient and the suit 
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was premature. The Court gave a conditional decree 
requiring B to obtain possession of the property on 
payroent of the remaining sum due on account of all 
the mortgages in Jeth next: ` 

Heid, (1) that under the circumstances of the case 
B had a cause of action to institute the sait; 

(2) that, as B was ignorant of the existence of the 
tacking bonds, his tender of the amount believed to be 
due gave him a good cause of action and 4 could 
not be heard to say that B showed no readiness to 
pay the mortgage-money; 

(3) that the conditional decree passed by the Court 
was & proper decree in the case. NARSINGHA SINGH v. 
AcHAIBAR SINGIT, 11 A. L. J. 1004, 364.86 539 


— — —  ledemplion—Onus - Plaintiff to prore 


tille— Pleadings. 


Where the plaintiff alleges that he is entitled to 
possession by reason of the determination of a mort- 
gage, ib is for him to prove that he had at the com- 
mencement of the suit a subsisting title to the pos- 
session of the property and he must mention facts in 
his plaint to show that such titleexists. Heis not 
entitled to succeed merely because the defendant fails 
to prove the case he sets up. Ram Lar v. SRI Max. 
URII KISHORI Rawan MAHARAJ, 12 A. L.J. 102 





—— — Redemption suit—Decree for redemption 
on payment of principal money—Appeal, denying 
plaintiffs’ right of recemption and claiming amount 
due on deed of further charge—Court-fee, payable. 


In a suit for redemption of a mortgage, the defend- 
ants denied the plaintiffs’ right to redeem and 
set up a deed of further charge. The Court of first 
instance held that the deed of further charge was 
not proved and decreed the claim for redemption on 
payment of the principal money. The defendants in 
their grounds of appeal not only denied the plaintiffs’ 
right of redemption but also claimed that the deed of 
further charge was proved: 


Held, that the defendants-appellants were liable ic 
pay Court.fee on the amount claimed by them in 
excess of the amount awarded by the Court of first 
instance, though they claimed that amount asa last 
resort in case their plea in denial of the plaintiffs’ 
right of redemption was not accepted. LacuHMAN 
Sincu v. BAHADUR Sixena, 16 O. C. 354 642 








Redemption suit — Two mortgages on same 
property in favour of same person — One. admitted by 
plaintiff and the other questioned, 


Where there are two mortgages on the samo pro- 
perty in favour of the same mortgagee, the mort- 
gagor cannot redeem the one without redeeming the 
other. MERLOTA Kannan NAIR v. Kopath KAMMARAN 
Nain, (1914; M. W. N 281; 1 L. W 1C2 609 


— — — Res judicata — Suit by prior mortgayee for 
possession and mesne profils Subsequent suit by 
subsequent mortgagee for redemption —Prior mort. 
gagee cannot claim mesne profits in second suit. 


‘A prior usufructuary mortgagee brought a suit 
against a subsequent mortgagee, who had unlawfully 
dispossessed him, for recovery of possession and for 
mesne profits and obtained a decree. Subsequently, the 
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subsequent morbzazee sued for rodemption on pay. 
mont of the principal amount of the mortgage. The 
prior mortgagee claimed the prinsipal amount as well 
as the mesno profits for the period Le was out of 
possession: 

Held, that he could not geb mesne profits in the 
redemption suit as he had already got mesne profits 
under his former decree against the subsequent 
mortgagee. Lan Monax v. KEsHo RAM 


—— —— — Undertaking by mortgagor to pay money 
advanced on later security along with money due on 
earlier security —Consolidation of mortgages —Col- 
lateral transaction entéred into simultaneously with. 
mortgage, scrutiny of — Clog on redemption — Interest 
—Discretion of Court to reduce interest. 


A mere undertaking by a mortgagor to pay the 
money advanced on a later security along with the 
money due on an earlier security between the same 
parties, is merely an indication of the time fixed for 
the payment of the same and does not amount toa 


consolidation of the debts so as to preclude the ' 


redemption of one without redeeming the other, 


Any collateral transaction entered into between 
the mortgagor and the mortgagee on the same date 
on which the principal mortgage-deed is executed 
must bo scrutinized with very great care. 


Where it was found that the rate of interest entered 
in a decd of further charge was hard aud unconscion. 
able and that the creditor imposed his own terms 
and put pressure on the executants in order to impose 
a elog on redemption: ; 


Held, that, in such a case, it was discretionary with 
tho Court £o allow a lower rate of interest on tho deed 
of further charge. Gaya Din Sinag v. HAR Karan 
Sincu, 16 O. C. 267 


——, usufruciuary, of holding not transfer. 
able by custom —No abandonment by tenant— 
. Right of landlord to re-onter 416 
———— — or sale— Burden of proof—Usufructuary 
mortgage after simple mortgage—No mutation of 
name. 





Where the plaintiff mortgaged his land to defend. 
anb No. 1 by way of simple mortgage and when 
the latter pressed for payment, he mortgaged the 
samo land to the latter’s brother, defendant No. 2, 
by usufructuary mortgage but consistently opposed 
any transfer of names in the Revenue Register and 
the defendant No. 2 did not apply for the mutation 
tillabout two years after the transaction, the onus 
lies in the first instance on the defendants to prove 
sale. Maune Suwe MIN v. Maune San Nyon 806 





—— suit- “ Costs in suit,” meaning "of— 
Costs of appenl against one defeudant—Simple 
money-decree —Inierpretation of decree — Final de- 
creo after appellate decree for costs . 42 
——-Mortgagor and mortgagee — Adverse 


possession against mortgagor--Mortgage without 
ree cession 


Muhammadan Law —Apostacy of wife, 
effect of—Equity and justice, rules of—Conver- 
sion, effect of, on status — Factum valet, doctrine of 
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Gift —Maraz-ul-maut, 











| Where a Sunni Muhammadan, who had been sufer- 
ing from Bright’s disease and whose condition! was 
grave and growing from bad to worse every day, 
executed a deed of gift a week before his death! and 
died of the same disease: ; 
Held, that the donor was suffering from maraz-ul- 
maut and the gift made by him in that condition | was 
void. SuHEIKR MtüHAMMAD v. Kaupa Bisi, 12 A. L. 


J. 132 807 


$$ ne — — Shia School— Dower, claim! for, 
whether consummation necessary —Consummation, 
proof ofj— Amount of dower where consummation did 
nol take place —Marriage contracted by sick | man | 
when void—Liabilities of deceased, effect of, on clam 
for dower. 


Under the Shia Law, a wife is entitled to donor on 
the death of her husband, whether consummation 
has taken place or not. . 

Under the Shia Law, where the question of con- 
summation arises, it is necessary to give proof of 
coition, that is to say, of actual penetration. 

Where a man dies without having repudiated his 
marriage it would be inequitable to deprive his wife 
of her full dower, even though consummation may not 
have taken place. 

Where a marriage is contracted by a sick bos, 
(mareez), who dies before consummation, the marriage 
js vold and the wife has no claim to dower provided 
always that the cause of the husband's death is that 
particular illness (marz) which affected him at tho 
time of marriage so as to make him a sick man and 
that the illness in question continued without |jinter- 
ruption from the time of marriage till tho time of 
death. | 

In determining a claim of dower, ihe question of 
the other liabilities affecting the property of the 
deceased is wholly irrelevant. Biswinnau BEGAM v. 
SHAHR Baxo Brean, 16 0. C. 326; 10.L. I. 11529 


Munsif trying suit as Small Causo Court Judge 
although not invested with such powers —lrregu- 
larity, whether fatal —Jurisdiction 909 


Nambudri family. See Manasse Law. 


Nankar, meaning of- Under-proprietary | right 
not granted by Settlement Court whether can be 
subsequently seb up before Civil Court—Rizht to 
eash nankar whether connotes right to possession 
as untder-proprietor 


Negligence. See Minor. | 


Negotiable Instruments Act (XXVI 
of 1881),s. 13 pee! 


S. 43 I 


— —— ss. 48, 78 - Transfer of 
Property Act (IV of 1882), ss. 128,. 180 — Promissory- 
mole payahle to order — Delivery without endorsement 
— Passing of title—Completed legal transfer or, gift. 

















A. executed a promissory-note payable to onó B or 
to her order. B handed this npte over without any 
endorsement and without any consideration ito an 
idol through its pujari, and, having done so, died. 
The shebait of the idol sued A upon the note for the 


amouut due: 
i 
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geld, (1) that there was no completed legal transfer 
‘or gift of the instrument either as a negotiable instru- 
ment or a8 an actionable claim, by B to the plaintiff, 
or the deity whom the plaintiff represents; 

(2) that the procedure provided by the Negotiable 
Instruments Act had not been followed and there was 
nothing which operated as a transfer either under or 
outside the Transfer of Property Act; 

(8! that there was nothing which amounted to an 
equitable assignment, and the plaintiff claiming as a 
volunteer had no equity in respect of which he can ask 
the assistance of a Court of Equity; 

14) that, therefore, the suit was not maintainablo 
by the plaintiff. 

The broadly stated proposition that the Negotiable 
Instruments Act, 1881, leaves untouched the rules of 
the general Jaw, which, regulate the assignment of 
choses in action and the transfer of chattels, requires 
the qualification that the latter must not be incon. 
sistent with the former. <A general and earlier rule 
must give way to a special and later provision. 
AKHOY Kumar Pan v. Hart Das Basak, 18C. W. N. 











494; 19 C. L. J. 335 500 

; ——— S. 78 500 
——— ———— — §& 118 861 

Next friend, See M:vor. 

Nuisance, removal of 167 


Oaths Act (X of 1873), ss. 5, I3 737 


Official assignee, claim of—Ingolvents’ after- 
acquired property —Possession of insolvent for more 
than 12 years— Official assignee’s claim not barye 


OnuS—Redemption—Plaintif to prove title 574 


Onus probandi—Benami transaction—Source 
of purchase-money—Party alleging Benami to 
prove it 





- Succession— Daughter or ‘collaterals 
of more than seventh degree—Collaterals to prove 
preference. 

The onus lies on collaterals more distantly related 
than the fifth, or at any rate, the seventh degree, to 
show that they are entitled to succeed in preference 
to & daughter of the deceased. JIWAN SINGH v. 
Musammat HAR Kaur, 51 P, L. R. 1914; 34 P. W., R. 
1914 415 


` Onus of proof, or loss of consigned goods on 
plaintiff 679 


Onus of proving consideration —Promissory 
note payable to specified person 86 1 


Orissa-—Jagirs under Native Princes — British occu- 
pation — General resumption of Jagirs--Sarbarahkats 
— Dalbehera— Position of Sarbarahkar and Jagir- 

- dara— Tenure. 
Killah Khurdah formed part of the Crown lands of 
he Native Princes who once ruled over Orissa. 

Under its Native Princes, the greater part of Khurdah 

was parcelled ontinto jagirs, the holders of which 

were bound by the .terma of their tenures to perform 

certain services and also in some cases to pay a 

light quit-rent. The most numerous and important 

class of jagirdars considered of the dalbeheras, or, 

hereditary Military Ohiefs, having under them a 

body of“ patks,” performing Police and Military: 
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duties. In 1804, the then Raja rebelled and there. 
upon his State was forfeited to Government. 

The British occupation was followed by a number 
of successive Settlements of land revenue. At the 
earlier of these Settlements, jagire (other than the 
lands in the immediate possession of the jagirdars) 
were in general resumed. Apparently, in part com- 
pensation, the Dalbeheras and the Revenue Officers 
known as padhans, etc., were admitted, when will- 
ing to doso,to engage, under the denomination of 
sarbarahkars, for the collection and payment of the 
Governmert revenue assessed on their several villages. 

The case of the plaintiffs was that defendant No. 
1, the present sarbarakhar, his father and grandfather 
before him were mere Officers or servants, first of 
Government, then of the Mathdharies, liable to dis- 
missal for misconduct during the currency of a Settle- 
montand having no right to any renewal of their 
appointments at the close thereof. They, therefore, 
sued for the ejectment of defendant No. 1 from 
certain mouzahs and also from the jagir lands, re- 
corded in his name, Defendant contended that he 
and his ancestors were tenure-holders, not liable to 
dismissal or summary ejectment and that he held the 
jagir land: as dalbehera, and not as sarbarahkar: 

Held, (1), upon the evidence, that the defendant 
and his father before him were until 1896 regarded 
and treated as tenants ; 

(2) that they had successfully asserted their states 
and maintained their possession as such until the 
present day ; 

(3) that the defendant was a tenture-holder, and 
that he could not be ejected. 

Such sarbarahkurs as were originally dalbehera 
jagirdars cannot be ejected from lands reserved to 
dalbeheras at the general resumption of ;jagirs. 
KRIPASINDHU Roy PITAM t, PARMANAND Das et 


Oudh Estates Act (lof 1869), Ss. 8, 
I Q— Presumption under section 10, applicability of, 
to non-talukdari property—Family custom apper- 
taining to a Talukdar, relevancy of, with reference to 
non-talukdari property~—Local custom and family 
usage, difference between. 


The conelusiveness of the presumption raised by 
section 10 of Act I of 1869 cannot be extended to 
property which was not held by the Talukdar on or 
before the 18th February 1856, or which was not sn 
* estate ’ as defined by section 2 of the Act. 

The existence of a family custom of the kind re. 
ferred to in section 8 of the Oudh Estates Act 
appertaining to a Talukdar may,in the absence of 
evidence to show that the other property was gov. 
erned by a different rule of devolution, be regarded 
as relevant evidence tending to show that a similar 
rule applies to other property which the Talukdar 
may have acquired and left undisposed of at the time 
of his death. 

A local custom and a family usage do not stand 
on the same footing. A localcustom carries with 
iban idea of great antiquity and derives iis origin 
from its observance by successive generations of men 
belonging to different families, castes, and tribes re. 
sident within a specified local area, Nosuch anti. 
quity is necessary to prove a family usage of impar. 
tibility or primogeniture. Yasin Att KHAN v. Mum. 
tza Husain Kuan, 16 O. C. 280 277 


1074 
 Oudh Estates Act—coneld. 


——— —— 8, 10 571 
S. 14— Pelate,” definition 














of — Property transferred wnder s. 14, whether to be 


deemed an “ estate " in hands of transferee. 


Althoügh section 14 of the Oudh Estates Aot pro- 
vides that in the case of certain transfers specified 
in the section the same legal incidents to which it 
was subject in the hands of the transferor, would 
annex to the property transferred in the hands of the 
transferee, yet the property in the hands of the 
transferee cannot be deemed to bean “ estate” or 
part of an “ estate ” as defined in the Oudh Estates 
Act. ASGHARI KHANAM v. Raz BiBi, 16 O, O. 277 


—List No. G—Award and 
relinquishment, construction — of—Performance of 
one's part under arrangement made impossible, effect 
of—Status quo ante— Entry of name of only one of 
two brothers, effect of— Hindu Law—Joint family 
partition—Separation of Hindu father from sons re- 
maining joint, unusual—Objection as to right io sue 
as sole plaintiff, not by interested but by uninterested 
.defendants, effect of —Interest — Penalty. 


An award stated that A and B both were 
owners of equal shares, that B was to remain in 
possession of the whole property and collect rents 
but pay & certain sum to A as profits. Subsequently, 
by a deed, A relinquished to B every right except 
that to the sum of profits. It was, therefore, con. 
tended that A surrendered his title to the property: 

Held, that, putting the award and the relinquish- 
ment at their highest, A at most consented to limit 
his claim to that particular sum in respect of 
profits and also not to alienate his share go long as he 
was paid that sum. 

A person, who, by his own action, makes ib im- 
possible for himself to carry out his part under an 
arrangement, must allow the other person bound by 
it to return to the state of affairs existing before it. 

Where the name of only A out of the two brothers, 

A and B, appeared in List No. 6 of grantees under 
Act I of 1869, while the names of both of them were 
all along recorded in the khewat as owners of equal 
shares: 
. Held, that the omission of AS name ia the list 
proved merely that B’s name was entered in his 
capacity us managing momber of the family, and did 
not affect B’s right. 

The separation of a Hinda father while leaving his 
gons united is a most unusual thing. 

When the right of a plaintiff to sue alone was not 
questioned by the defendants, who had an interest in 
the subject-matter of the suit, but by those sabse- 
quently found as having no interest in it: 

Held, that such an objection, as coming from per- 
sons nob in a position to plead it, must be disregard- 








Interest ab an enhanced rate of Re. 1 per cent. 
per mensem is penal. Cnuote DAL v. BADRI SINGH 


129 
Oudh Rent Act (XXII of 1881) 603 


Oudh Sub-Settlement Act (XXVI 
- Of 1866), rr. 2, 1Q—Under.proprietary right 
- —Grant of cash nankar by mortgagee for mortgagor!s 
- maintenance whether amounts to grant of wnder-pro- 
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prietary right—Nankar, meaning of—Under-pro- 
prietary right not granted by Settlement Ohu b 
whether can be subsequently set up before Civil 
Court— Right to cash nankar whether connotes right 
to possession as under-proprtetor—Theka malikana— 
Long lessee whether under-proprietor— Proof required 
to establish under-proprietary right —Sir orfnankar, 
under-proprietary right im respect of —Hejusal of 
Settlement Court to grant Sub-Settlement, effect of — 
Estoppel — Payment of nazrana and cesses, effect of 
—ddverse possession—Hjectment of lessee through 
Civil Court. 


The grant of an annual cash mcnkar by a usnfrno- 
tuary mortgagee to the mortgagor for his maintenance, 
during the subsistence of the mortgage or even at the 
time of its execution, does not indicate that such grant 
was intended to operate after the mortgage became 
irredeemable as a grant of an under-proprietary right. 

The claim for an under-proprietary right not es- 
tablished before, and not granted by, the Settlement 
Court having the powers of a Civil Court, cannot 
bo subsequently set up before the Civil Court. 

A right to a cash nankar does nob necessarily 
counote a right to possession of land as an under. 
proprietor, 

A long lease, even a perpetual lease, does not con- 
stitute the lessee an under-proprietor, and unless 
a claimant to an under-proprietary right shows a 
decree of the Settlement Court in his favour or a 
grant or a right acquired by prescription, the mere 
fact of his possession, when it is traceable to a lease 
granted by the ancestor of the Talukdar, does not 
invest him with an under-proprietary right. 

Under rule 10 of the Oudh Sub-Settlement Act, 
XXVI of 1866, a former proprietor, who is not en- 
titled toa Sub-Settlement, can claim an under-pro- 
prietary right in respect of the land held by him as 
sir or nankar when he was iu proprietary possession 
of the same within the period of limitation, either by 
himself or by some other person or persons from 
whom his title is derived. 

The righ6 to claim a Sub-Settlement under rule 2 of 
the Oudh Sub-Seitlemenó Aot, if negatived by the 
Settlement Court, cannot be subsequently revived. 

Lessees are estopped from denying the title of 
persons stepping inte the shoes of the original 
lessor. 

Where itis proved that persons claiming under- 
proprietary rights have been paying nazrana and 
cesses to the landlord, their possession cannot be 
regarded as adverse, but they are not liable to eject- 
ment as lessees through the Civil Court. "TiRBHUWAN 


BAHADUR Since v. Murra PRASAD 


Overt act. See Apverss POSSESSION. 
Paper Currency Act (II of 1910), s. 


6—“Promissory-note payable to bearer on demand” 

—Indorsement in blank. 

16 is not an infringement of the Paper Currency 
Act to indorse a promissory-note in blank, The 
prohibition contained in section 26 of the Act does not 
extend to endorsements in blank, 

A promissory-note, payable to £ specified person, 
or order, does not, by an indorsement in black, be- 
come a“ promissory-note payable to bearer on de- 
mand.” SANA EMAN Sais v. Mooma Ena MAHOMED 
MEERA SAHIR, 7 L. B. R. 70 7 Bun. E. T. 96 74 


Vol, XXII) 


Pardanashin lady, suit against—Oommis- 
.- sion note signed by am-mukhtear of lady —Actual 


details of agreement not explained to her — Liability of 
lady. 


A suit was brought against a pardanashin lady 
(defendant No.1) to recover commission which the 
plaintiff alleged he was entitled to under the terms of 
an express agreement with reference to the sale of 
certain immoveable properties. The agreement was 
contained in a letter or commission note signed by the 
defendant No. Is son-in-law and am-mukhtear, by which 
she-undertook that the remuneration of the plaintiff 
would be a sum of Es. 500 in the event of his finding 
a purchaser for her share in the properties: 


Held, that the contract, if ib was entered into by her 
am-mukhtear or attorney authorised to act on her be- 
half, would bind her, apart from the fact that she had 
not the actual details of the agreement to pay the 
commission explained to her. BRAJENDRA NATH 
KUNDU v. NABAKUMARI NANDINI DASI 6 


Parent and child—Right of mother to select 
bridegroom for daughter. 


A mother has a right to select a bridegroom for her 
daughter and her right should not be interfered with 
by the Court except in very exceptional circum- 
stances. MaNI Bat, In the matter of, 15 M. L. 5 3 48 


Partition—Partition—Land not belonging to 
all co-sharera— Whether could be brought to hotchpot. 


In a suit for partition, lands not belonging to all 
the co-sharers but only to some of them, cannot be 
brought into hotchpot and partitioned. RAM TARAN 
v. Hart CHARAN, 18 OC. L. J. 556 30 


Proceedings, preparation of 
949 








en, tight to~Khoja Mohamedans. 


No Khoja son can sue for partition during his 
father’s life-time. Nor can he sue for a declaration 
of what his rights are daring the life-time of his 
father on the footing of being a member ofa joint 
Hindu family. Jan MaHoMED v. DATU JAFFAR, 15 
B. L, R. 1041 i95 








, suit for-— One party to suit iu sale. 
occupation —Courses open to Court 60 


suit—Court ordering plaintiff to 
have control and management of one portion of 
property and defendant of another portion pending 
suit order not ultra vires 59 








Partnership — Accounts— Collections after dis- 
solution of partnership—Suti both for accounts and 
share of collections —Suit for accounts barred by 
limitation—PlainHff entitled to prove collections 
to be within limitation —Defendan?'s right to go into 
general partnership accounts. 


In a suit for the settlement of accounts of a dis- 
solged partnership, the plaintiff partner also prayed 
for the recovery of his share of the collections which 
were alleged to have been received by defendants 
(partners; after the dissolution of the partnership: 


Held, thateven if the claim for the settlement of part- 
nership accounts was barred by limitation, the plaint- 
iff was en.itled to prove what sums had been received 
by the defendants within the three years before 
the suit, leaving, however, an opportunity to the 
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defendants to show that if a general ‘account of the 
partnership is taken, the plaintiff would not be found 
entitled to the share claimed by him of the sums 
received by them within the three years before suit. 
GorriPATICHiNA — KoNDIAH v, GOTTIPATINARASAPPA 
Narpv, 26 M. L. J. 291 947 


Liability of incoming partner to 
creditors of firm 











Partner entering into agreement jor 
services to be rendered to the partnership—His claim 
for remuneration for the services not to be allowed. 
without dissolution of partnership and accounts. 


Where the defendants and the plaintiff entered 
into an agreement under which the plaintiff con. 
tracted to perform for remuneration certain work 
for the partnership: 


Held, that ib would be inequitable to allow the 
plaintiff to claim tha remuneration without dissolution 
of the partnership and rendition of accounts. PALA 
Rau v. Coena Mar, 80 P.L. R.1914; 28 P. un 


71 
Patni —Kabuliat — Construction 966 


Patni Regulation VIII of 1819, ss. 5, 
6 —Bengal Tenancy Act (VIII of 1886), ss. 12, 17, 
198 (e)— Patni tenure, transfer of portion of— 
Whether transferee can compel recognition by 
zemindar. 


As sections B and 6 of the Patni Regulation 
VIII of 1819 do not permit a partial transfer of a 
patni talug as against the zemindar, without his special 
sanction, a transferee cannot, in view of section 195 
(e) of the Bengal Tenancy Act, claim recognition 
by the landlord under sections 12 and 17 of that Act. 
RAKHAL CHANDRA Das v. Umaprasap Misni, 18 C. 
W. N. 629 788 


—— —— M ——— SS. 7, I I 
Patni Tenure. 


Pauper Appeal—Poverty whether sufficient 
cause for extending limitation 884 


Penal Code ‘Act XLV of 1860), =. rte 


908 


See LANDLORD AND TENANT. 


—— —— —— S, 34 336 
——— —— — SS. 40,41 147 


—— SS. 71, 420-— Directors of Bank 
charged with cheating —Inducing people to make 
deposits—False balance-sheet - Subsequent conduct— 
Separate acceptances of deposits —Distinct. offences — 
Jury trial —Summing up—Auditor’s duty. 





Where the directors of a Bank were charged 
under section 420 of the Penal Code with having 
by means of a false Balance-sheet and a false 
Director's report induced dopositors to make de- 
posits in the Bank which was really insolvent, and 
the trying Judge amended the charge by adding 
the words “and by intentionally keeping the Bank 
open as a going concern after it had ceased to be 
solvent, ” 

Held,(1) that the amendment of the charge was 


not bad in law and that the accused were not thereby 
prejudiced ip their defence ; 
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c. (2) that ib wasopen to the prosecution to prove 
such subsequent events and the acoused's knowledge 
: Of them as part ofthe deceit practised and also as 
. Showing the continuance of dishonestinteniion on 
their part. , 

' he summing upof a Judge must be read as A 
whole. 

* he principal duty of the Ánditors is to protect 
-the shareholders ard to see that the Directors and 
.ihe Manager are issuing true balance-sheets. The 
-shareholders are, therefore, entitled to rely on the 
‘Auditor aga check on the Directors: 

Three separate acceptances of deposits from three 
.persons at different times cannot be said to be 
‘parts of one -composite offence under the first part 
‘of section 71 of the Indian Penal Code, since the 
‘dishonest intention which is the gist of the offence 
of cheating would be present not only at the time the 
,balance-sheeb was issued but also at the tinie of 
accepting each of the deposits. (x. S. OLIFFORD v. 
JExMPEROR, 6 Bur, L. T. 203; 15 O. L. J. 80, 432 


i Gana amana SS; 75, 379— Previous 
, €eónviciion— Sentence — Theft— Offence only technical 
“. —— Criminal Procedure Oode (Act V of 1898), s. 565 
, "Police surveillance. 


* The aceused. was convicted of theft and the Magis- 
trate taking into consideration his previous convic- 
tions‘ sentenced him to seven years’ rigorous im- 
prisonment, to be followed by Police surveillance 
fox five years under seótion 565 of the Criminal 
Procedure Code. It appeared that the offence was 
only technically committed and the whole. affair 
arose out of some squabble between the complain. 
ant and the accused in connection with the laiter's 
mistress: 

Held, that the offence could not be treated more 
seriously with reference to section 75 of the Penal 
Code and that the conviction for a trifling offence 
should not be made the occasion for a long period of 
Police surveillance. 

The sentence was reduced to one of six months’ 
rigorous imprisonment. JOWAHIR SINGH v. EMPEROR, 














183 


here a 


S, T9— Madras Forest Act 
(V-of 1882), s. 21--Principle not applicable, 


. The principle of section 79 of the Penal Code does 
not apply to an offence created by section 21 of the 
Forest Act. Lewis, K. R.v. Evippror, 15 M. I. J. 
124 1 L. W. 132; 15 Cr. L. J. 171 747 
SS. 90, 366— Consent 
obtained by misrepresentation of intention—Miscon.- 
_ ception of faci— Kidnapping- -Taking with consent—. 
Subsequent improper marriage of minor without 
conseni— Evidence Act (I of 1872), s. 8, ill. (d). 


. The offence of kidnapping consists in taking or en- 
titing a minor out of the keeping of the lawful 
guardian of such minor without the consent of the 
guardian. If & minor is removed with the consent of 
the guardian and subsequently married improperly 
without the consent of the guardian such. improper 
marriage would itself not amount to kidnapping. 

` The expression “under a misconception of fact? in 
section 99 of the Penal Code is broad enough tọ 
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4 P.L. R. 1914; 8 P. W. R. 1914 On. ; 15 Or. L. J, 
759 


Cr. L. J. 209 


-- [1914 
4 


inolude all cases where the consent is obtained by 
misrepresentation; and the misrepresentation shpuld 
be regarded as leading to a misconception of the facts 
with reference to which the consent is given. A 
misrepresentation as to the intention of a person in 
stating the object for which consent is asked is a 
misrepresentation of fact. - 
Consent obtained by misrepresentation or fraud 
cannot bo availed of under the Penal Code to justify 
what otherwise would bean offence. N: JALADU, 
In re, 86 M. 468; 15 Cn. L, J. 24 168 


SS. 95, 352, 504— 
Causing slight harm Using abusive language on pro- 
vocation— Trespasser in Pleaders’ roóm-— Turning out 
without violence Assault, 

4, who was not a Pleader, entered the Pleaders' 
room attached to a District Court in order to see à 
Pleader;, :B.;a Pleader, objected to his presence and 
caused his attention to be directed to à rale.tó the 
effect that the room was reserved for Pleaders and 
that if'anoutsider entered the room and his presence 
was objebted to, it was incumbent upon such person 
to withdraw. A refused to leave the room. B 
thereupon put him out of the room. Afterwards, A 
again returned to the róom and on this occasion B 
abused him, but very shortly after he apologised. 
On these facts, B was convicted of offences under 
sections 852 and 504 of the Penal Code: ae 5 

Held, (1) that the Pleaders’ room was a private 
room and A was not entitled to persist in remaining 
there after his presence had been objected to; 

(2) that the intention of A in persisting in the 
room was to annoy B; 

(3) that B did not exceed his rights in putting A 
ont of the room and, therefore, no offence under 
section 352 was committed; 

(4) that, as regards tho charge under section 504, 
B was within the protection allowed by section 95 of 
the Penal Code, having regard to the circumstances 
of provocation in which the abusive words were 
uttered and to the frank and sincere apology which 
immediately followed their use. Mono BALWANT 
MARATHE v. Emperor, 15 Bost. L. R, 1089; 15 On. L. 
J. 14 158 

Rioting—Right of private defence—Accused in actual 

peaceful possession of land—Trespassers erecting 

huts on larid—Accused coming on land fully armed to 
drive off trespassers—Recourse to public authorities— 

Injuries slight. 

The accused were in peaceful occupation of certain 
land, The complainant party began to erect sditie 
huts on the land stealthily in the darkness of the 
night. At day-break the accused, on coming to know 
what was happening, eame to the place fully arniéd 
in order to drive off thé trespassers. The result was 
that there was a free fight between the parties in 
which both sides were wounded : 

Held, that, as the accused were in actual physical 
possession of the property in question, as they tdbk 
the earliést opportunity to exércise the right of 
private defence, as they had ho timo to hate recourse 
to the publio authorities and as (the injuries inflicted 
by them were within the limits allowed to the right 
of private defenco, they were hot guilty of rioting. 
CHANDULLA SHEIKH v, EMPEROR, 18 C. W. N. 276: 15 


993- 
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| Vel. xxi 

Penal Code - contd. : 
: —— —— si 109 147 
-———————— §, 114 336 
————À S, 147 764, 993 

Sine —— —— SS, I48, 149 731 








S. 155—"Olaims interest in land" 
=: Accused demanding kabulyats on behalf of mother 
or of wife— Evidence — Record of riot case, if to be 
excluded in evidence. 

The mother of the two petitioners and the wife 
of one of them had interest in certain land. The 
petitioners demanded kabulyais from certain persons 
but there was no evidence to prove that the peti. 
tioners demanded them for themselves: They were 
convicted under section 155 of the Penal Code: 


Heid, that the petitioners could not be held to 
have claimed an interest in thé land and that, 
therefore, -they could not be convicted under section 
155, Indian Penal Code, 


In 4 odsé under section 155, the record of the riot 
vase should be excluded from evidence. PRAMATHA 
Nata Roy CuowpdHury v. Eureko, 17 C. W. N, 
1247; 15 Os. L. J. 191 . 767 


S; 188—Criminal Procedure 
Code (Act V of 1898), s. 550—Order issued by Police 
Sub-Inspector to Stdtion Master to detain certain 
logs lying on trucks suspected to be stolen property, 
legality of. 

. Where a Police Sub-Inspector suspected that certain 
legs, which were lying on trucks at a Railway Sta- 
tion, were stolen property and, instead of seizing them 
under section 559, Criminal Procedure Code, issued 
an order to the Station Master directing -him to 
detain the same: 

Held, that the order Was irregulat and objection- 
‘able, 

The Station Master, after detaining the logs for 
some time, forwarded the ¢onsigninent under express 
orders from the Traffic Superintendent: 

Held, that under these circumstances the conviction 
of the Station Master under section 188, Indian Penal 
Code, could tot be sustained. EMPEROR v. BITHAL 
Nati, 16 O. C. 371; 15 Cn. L. J. 177 753 


———  § I88-— Disobedieuce of order 
lawfully promulgated -—Lani granted to one person 
— Trespasser bilding on land=Order directing tres. 
pdaser to remove building--Burma Land and 
Revenue Act (II of 1876). 


An order directing persons other than the grantee 
of certain land to take certaim order with buildings 
thereon is not authorised by the Burma Land and 
Revenue Act or the rules thereunder, 

. Therefore, where land was granted to A but was 
built on by B the failure of B to remove the 
building in obedience to an order, promulgated 
by the Deputy Commissioner, would not render him 
liaBle ander section 188 of the Penal Code. Ba NYUN 
v. EMPrRoR,7 L. B.R. 75; 7 Bur. L. R.T. 25:16 
OR., L, J. 22 166 


— 














SS: 193, 4G63-- Endorsement on 
mortgüge-deed showing payment-- Intention to fabri- 
cate false evidence as also to cause damage to any 
pereon —Forgery. 





` 
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The appellant executed a sale-deed in respect of 
his entire property in favour of his wife, but did 
not register the same. Ee tien executed a mort- 
gage of the same propérty in favour of one F. Before 
the mortgage transaction was completed, F had 
made all necessary inquiry in the Registration De- 
partment as to any priorincumbrance. The appellant 
then pnt in the sale deed in favour of his wife for 
registration and soon after the mortgage-deed was 
also registered, When the matter came to light, F 
eharged the appellant with cheating. During the 
trial it was found that the mortgage-deed bore an 
endorsement of payment although there was no such 
endorsement on the date when it was filed in 
Court: 

Held, that the appellant was güilty ‘of fabricating 
false evidence as well as of forgery. ABDUL Basnip 
Kuan v. Emperor, 12 A. L. J. 104; 15 Cr. E 


S. 266—Using short weights— 
Standard weight — Comparison — Allowance for wear 
and tear —Procedure-— Joint trial — Joint statement of 
accused—Confession—Inspection of weights by Sub- 
Inspector — Criminal Procedure Code (Act V of 1898), 
g.153—Indian Weights and Measures of Capacity 
Act (XXXI of. 1871). 


Section 153, Criminal Procedure Code, expressly 
authorises an inspection of the weights and measures 
by au officer-in-charge of a Police Station. Until 
a set of standard weights is provided for purposes of 
comparison, it is impossible to say with accuracy 
whether any particular set of bazar weights differs 80 
widely from that standard as to justify an inferenue 
of fraud. 

In comparing weights used iu the bazar, some 
reasonable allowance should be made for wear and 
tear and for the rough and ready methods of bazar 
shop-keepers. 


Sixty-eight persons were challaned under section 
266, Penal Code, for using short weights; sixty-eight 
separate cases were started. The prosecution evi. 
dence was taken only in one case. A joint reply 
purporting to be on behalf of all the accused was 
then put in, headed as being a statement on solemn 
affirmation, with reference to the lists of weights 
found to be wrong. In this statement, the accused 
stated that some ten years before, their weights 
were tested and found correct and that possibly some 
of these old weights had to some extent worn down 
by use. 


The Magistrate treated this joint statoment of all 
the accused as being a confession of guilt, and thete- 
upon proceoded to conviction and sentence: 

Held, (1) that the method of joint trial of all the 
accused was so irregular that the convictions could 
not be allowed to stand; : 

(2) that no opporiunity was given to each acéused 
of explaining hia case; 

(3) that the joint statement did not amount to 
2 confession of guilt. EMPEROR v. NANAK CnawNp, 20 
P. R. 1913 Cr-; 15 Cr. L. J. 11; 36 P. L. R, 1914 155 


s, 304 .. 336, 731 


est Sy BOG, Parts 1 and 2—Culpable 
homicide. 


MÀ 
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Where on a sudden quarrel the accused on the spur 
o£ the moment and without premeditation atruck a 
blow with a chhavi onthe head of the complainant 
which resulted in the latter's death: 


Held, that since there was no motive for causing 
death and the accused did not intend to cause death 
or to cause such bodily injury as was likely to 
cause death, he could not be convicted of the 
‘offence under Part 1 of section 304, Penal Code, 
but that since he knew that a blow on the head with a- 
chhavi was likely to cause death, his offence fell 
within the second part of section 304, Penal Code. 
Kunpa SINGH v. EMPEROR, 3 P. L. R. 1914; 4 P. W. R. 
1914 On.; 16 Cr. L. J. 178 754 


L— s. 323 336 


—— — SS. 323, 325 - Knowledge to 
. cause grievous hurt essential —Imprisonment, obli. 
© gatory under s, 325, 


Where a number of accused intended to beat the 
complainant but grievous hurt was inflicted: 

Held, (1) that it must be proved before any one could 
beconvicted of causing grievous hurt that the common 
object was the intention to cause grievous hurt or the 
knowledge that any one of them might likely cause 
grievous hurt in the course of the beating which they 
intended to give to the complainant; 

(2) that the imposition of the punishment of im- 
prisonment on a conviction for causing grievous hurt 
is obligatory. SoocooR Basauna Gown, In re 16 Cn. 
L. J. 192 





ee 














S. 325 768 
—————— S, 326 731 
——— S. 352 158 
———— —— $, 353 755 





— SS. 361, 363—Mother kidnapp- 
ing minor son from father's custody — Divorce case by 
father against mother— Ex parte decree ordering 
mother to deliver wp son to father—Qustody obtained 
by jather—Removal of son by mother before con- 
firmation of decree by High Court—Mother, whether 
could be charged with kidnapping. 


In a divorce case instituted by the husband, the 
District Court made an ez parte decree that the 
marriage be dissolved, that the wife do deliver up 
to the husband the son born of the marriage and 
that the decree be forwarded under section 17 of 
Act IV of 1869 to the High Court for confirmation. 
Subsequent to the decree, the husband obtained the 
custody of the boy without the assistance of the 
Court. Sometime thereafter but before the decree 
mist was confirmed by the High Court, the wife- 
removed the child from the husband’s house and she 
was charged under section 383 of the Penal Code 
with kidnapping the child from the lawful guardian. 
ship of the hasband: 


Held, (1) that the decree meant that the order as to 
the custody of the boy was not to be of effect until con- 
‘firmed by the High Court ; that the order was not 
an ad intertm order; 
(2) that the District Court could not have intend. 
ed to make such an order absolute without notice to 
the wife ; 
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„aro liable to become the subject of theft. 


[1914 


Penal Code --oconcld. 


(3) that the decree not having been confirmed 
yet by the High Court, the parties were stille hus- 
band and wife; 

(4) that, therefore, the wife committed no offence, 
when she removed the boy from the husband's ous- 
tody. ANNE EvizapetH Bortawick v, Mk. HERBERT 
Onagnxs BogrüwicE, l8 O, W. N. 481, 15 Qn L. J. 72 





424 

—— S. S365 Proof necessary to 
support conviction 87 
me s. 366 168, 157 








—— —— S, 388 —Abduction —Intent essen- 
tial —Continuing  offence—Mere taking of girl to 
Immigration Recruiters house, whether offence. 


The offence of abduction is a continuing offence, 
and a girl is being abducted not only when she is first 
taken away from any place but also when she is 
subsequently removed from one place to another. 

Chapter XIV of the Penal Code makes abduction 
an offence only when itis committed with certain 
intents. 

The mere taking of agirl to the house of an immi- 
gration recruiter is no offence within the meaning of 
section 366 of the Penal Coda. GANGA Del v. EMPEROR, 
12 A. L, J. 191; 15 Cn. L. J. 154 73 


—— —— — S, 379 759 


S, 379—Fish in enclosed tank— 
Sluice closed — Inability to escape —Subject of theft. 


Where the sluice of a private enclosed tank re- 
mains closed, and the fish in it cannot escape, such 
fish are in possession of the owner of the tank and 
MANCHU 
PAIDUGADU v KADIMSETTI TamMayya, (1914) M. W. N. 
163; 15 On. L. J 77 42 


—— S. S79 —The[t —Removal of crops 
by tenant —No delivery to the landlord — Landlord's 
seal — Possession— Actual delivery essential, 


The removal by a tenant of the heaps of grain, in 
his possession and control, does not amount to theft, 
unless there was actual delivery to the landlord of his 
share of the grain, although the landlord may have 
puta seal on the heaps. In re ANNAMALAI ODAYAR, 
(1914) M. W. N. 106; 1 L. W. 178; 15 On. L. EL 














——— — 8. 380 147 

——— ——— — S. 409 729 

—— ——— — Sa 447 764 

—— s. 463 1005 

S.477 A 729 

— ee S, 498 — Marriage of woman to be 
proved, . 


The fact and bhelegality of a marriage are mate- 
ria] elementa iu a case under section, 498 and must 
be proved as strictly as any other material fact. But 
itis not necessary to prove this in any particular 
way. NAZIR Kuan v. Emperor. 11 A. L.J 994; 16 
Or. L, J. 78; 26 A. 1 430 

158 





aE — Sa 504 





^" 


"Vot XXI] 


Plaint—Amendment—Altering nature of suit— 
Jurisdiction to direct amendment of plaint—Fall 
Beneh of Presidency Court of Small Causes Courts 





Pleadings —Issues—Joint | Hindu family— 
Trading family partnership — Each may exist. inde 
pendently, : 

Where the defendants were sued, not as the sur- 
viving members of a joint Hinda family, which had 
been carrying on a family business, but simply as the 
proprietors of a trading firm known as N M and 
J M on whose behalf G, defendant No. 2, in his 
capacity of agent of the firm drew the Audis sued 
upon in favour of the firm of R D and G M and 
where in the subsequent pleadings in the issues 
framed by the District Judge, there was no mention 
of the defendants constituting a joint Hindu family: 

Heid, that the plaintiffs should not have been al- 
lowed to adduce any proof in support of the existeace 
of the aHaged joint family and the District Judge 
should have only decided the point whether the 
defendants were the proprietors of the trading 
partaership known as N M and J HM, when the 
hundis in quesiion were drawn, and whether they 
were liable upon these hundis as such proprietors at 
the time when the present suit was brought, 

Held, farther, that the question whether at the 
time of the execution of the hundis, G was compe- 
tent to draw them on behalf of the firm and also 
whether he in fact drew them in the name of the firn 
and as its agent in the ordinary course of business, 
should have been decided without reference to the 
alleged fact of the defendants being members of a 
joint Hindu family. AMAR Nata v. GURDAS MAL, 94 
P. L. R, 1914; 63 P. W. R. 1914 716 


— —-&Suit by Corporation—Plaint signed by 
^ principal officer who is also am-mwkhtear, if saffici- 
ent ‘ 


Pleader and client—Conéract by Pleader 
with certain tenants tn an agraharam fo work for 
them —Oontract made with the agrahramdars them. 
selves subsequently —Breach of contract —Damages — 
Retention of opwnion taken. 

‘‘A Pleader entered into a contract with certain 

tenants inan agraharam, that he would defend a suit 

to be filed against them by the agraharamdar. 

Subsequently, he entered into 2 contract with the 

agraharamdar himself and filed suits against tenants, 

other than those with whom he had entered into a 

contract at first. 

In these suits, the question raised was the same 
as in the case of the tenants with whom the Pleader 
had entered into a contract: 

Held, that the Pleader had rendered himself incap- 
able of performing his part of the contract with 
the tenants and that he was bound to pay them 
damages, though no suit was brought against them. 

Where a Pleader is paid a fee for obtaining an 
opinion from another lawyer and, after obtaining 
that opjnion, keeps it sufficiently long to be of any 
value to his principal he is bound to return the fee 
paid to him. "TuxLURI VENKATARAMMAYYA V. MADA- 
BUSHI LAKSHMINARASIMHA, 14 M. L. T. 589; (1014) M. 
W. N. 8526 M. L.J. 72 ° 33 


Vakalat to execute decree 
gives implied authority to receive from judgment. 

.. debtor money out of Cowrt—Entry of satisfaction to 
eatent of money received, 
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Pleader and client- coneld. 


A power given to a Vakil to exeoute a decree in. 
cludes impliedly a power to recoive from the judg- 
ment-debtor money outside the Court. An order of 
the Court recording satisfaction of the decree to the 
extent of the amount received by the Vakil is, 


therefore, legal and proper. SHANKARA Ravac, 
SRIRAMA DESIKACHARIAR, 15 M. L.'F. ‘162; (1914) 
M. W. N. 220 211 
Pleadings. See MORTGAGE; PrAINT. 


Police Surveillance. See CRIMINAL PRo. 


CEDURE Cope, s. 565. 


Possessory title-Plaintif in possession dis. 
possessed by defendant having mo title ~Suit for 
possession. 


A purchased a house together with its site from 
one B who had no title to the site but was owner of 
the materials of the house. 

A remained in possession for sometime. Subse- 
quently, he was dispossessed by C who had no title 
either to the house or the site: 

Held, that A was entitled to recover possession on 
the strength of his possessory title. Umrao SINGH v. 
Rawr Das, 14 A. L. J. 1012; 36 A. 51 


Practice—Court-fee, refund of—Duty of Court 
clerk 884 





—lividence, conflicting — Opinion of first 
Court—Court of Appeal, duty of 51 





-—-Parties to snit agreeing to abide by 
result of local inspection by Munsif—Munsif’s 
successor deciding ease on basis of inspection note 





— Privy Council appeal— Criminal matters 


Pre-emption—Khatas sold with share in 
shamilat—Pre-emptor agnate and co-sharer in khata 
— Vendee agnate and co-sharer in shamilat --Right of 
pre-emption. 


In a suit for pre-emption the plaintiff was an 
agnate and also a co-sharer with the vendor in the 
khatas sold. The vendee also was an agnate but 
was aco-sharer onlyin the undivided shamilat of 
the village, Plaintiff sued for pre-emption both in 
respect of the khatas and shamilat appertaining 
thereto : 

Held, that the vendee could not, on the basis of 
his share in the shamilat, assert aright to take the 
Shamilat appertaining or accessory to the khatas. 
Kaair Din v, Gautam Mour-up-Din, 52 P. L. R. 4 OL 

I 
Muhammadan Law--Custom Hin- 

n of Gujrat—Burden of proof —Demand-— Personal 

right, 

In litigation between Hindus, where one party 
alleged the adoption of a whole branch of the Muham. 
madan Law, such ns that of pre-emption and the 
othor party repudiates the application of the foreign 
law ib lies very heavily on the party alleging to 
prove that that law has becn adopted as a usage and 
could be proved to have been so adopted by proof 
of ancient and invariable custom. 

The Muhammadan Law of pre-emption cannot be 
presumed to have been adopted aa part of the Ous- 
tomary Law and usage of the Hindus of Gujarat 
generally. 
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Where a custom of this kind is alleged as the 
fouadation of aclaim and is denied by the defendant, 
the trial Judge must insist upon strict proof of it. 

Under the Muhammadan Law, each pre-emptor is 
bound to make bis claim the moment he first comes 
to knew of the sale. 

The right of pre-emption is a personal right which, 
under the Muhammadan Law, would not descend to 
heirs. 

The doctrine of representation by a manager 
peculiar to the ITindu Law cannot be given effect to 
in a pre-emption suit. Dauyasaat MOTIRAM v. 
CHUNILAL, 15 Bom. L. R. 1136; 38 B. 1831 289 


na —— Preferential right at date of decree 
— Near relation — Death of original plaintiff who was 
nearer relation pending suit—Sons of original 
plaintiff cannot take advantage of their father’s re- 
lationship at date of suit. 


A bronght a suit for pre-emption on the ground 
that he was more nearly related to the vendor than 
the vendees. During the pendency of the suit, A died 
and his sons were brought on the record. The new 
plaintiffs and the vendees were equally related to the 
vendor: 

Held, that the plaintiffs could not succeed. They 
could not take advantage of the fact that a suit had 
been instituted by their father who had a “preferential 
right" as against the vendees. PARTAR SINGH v. 
DAvLAL, 12 A. L, J. 18; 36 A: 63 678 


: Re.sale by vendee to superior pre- 
emptor after institution of suit and after expiration 
of limitation, effect of. 


A sold his property to B on 2ndof May 1910. C, 
a co-sharer, instituted a suit for pre-emption on 
the 2nd of May 1911. On 4th of May 1911, the 
vendee, who was a stranger, re-sold the property to 
D, who had a superior right. of pre-emption to C: 

Held, that the plaintiffs’. suit must succeed inas- 
much as the re-sale by the vendee to D was at the 
time when D had no right to maintain a suis for pre- 











emption in respect of the original sale, KAMTA 
Prasap v. Ram JAG, 12 A. L. J. 0; 88 A. 60 265 
Presidency Small Cause Courts 


Act (XIV of 1882), S3. 9, 38—New trial 
—Rules made by High Court under 8. 9 —O. XLI, 
r. 2 ultra vires —Power of Small Cause Court 
to impose ‘erims—Interpretation of slutute—Power 
to mike rules and regulations —General rule— 
Eaception —Practice —Procedure —Substantive Law 
—Hight to apply for mew trial, whether a matter of 
procedure — Appeal, right of, is indistinguishable 
from right of applying for new trial. 


Order XLI,rule 2 of the Presidency Small Cause 
Court rules is ultra vires of the High Court, although 
the Small Cause Court, if it thinks fit, can make if 
one of the terms, which it is entitled toimpose under 
section 38 of the Presidency Small Cause Courts Act, 
when making an order for a new trial, that the con- 
dition similar to that imposed by Order XLI, rule 2, 
should be satisfied before it grants the application. 

The general rule is that where a power to make 
regulations is given by a statute, no regulations made 
under the statute can abridge aright conferred by 
the statute itself. But if by statutory enactment a 
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Presidency Small Cause. Courts 


Act—concld. 
| | 


power is given to a rale making authority to make 
rules, the rules, if they are within the power given, 
would be good even if they purporb to abridge the 
rights given by fine statute. 

Section 9 of the Presidency Small Cagse Courts 
Act only empowers the High Court to make rules 
with reference to matters of practice or procedure. 
The terms of the section are not wide enough to give 
the High Court power to make rules with regard to 
matters of substantive right or matters which are 
not practice or procedure. 

Section 38 of the Presidency Smail Cause Courts 
Act gives a right toa party to apply for» new trial 
and as this right cannot be distinguished from aright 
of appeal, it is not a matter of practice or procedure 
but, like the right of appeal, a matter of substantive 
right. Mapurar Pituar v. MUTHU Cuerry, 15 M. L. 
T. 156; (1914) M. W. N. 216; 28 M. L. J. 297: 
LL. W. 172 


S. 38 775 


Presidenc Towns Insolvency Act 
(II of 1909), ss. 108, 109, IIO, LEL 


Press Act (I of 1910), S. 8, order under 
—High Court's power of revision—Declared pro- 
prietor of Press and Printer and Publisher of weekly 
Persian Journal tssuing daily editions of Journal in 
Bengalee and Urdu—Order to furnish security—Sec- 
tion not mentioned. 


An order passed under section 8 of the Press Act 
of 1910, is not open to revision by the High Court. 

The petitioner was the declared proprietor of a 
Press and the declared Printer and Publisher of a 
Weekly Persian Journal. He had been issuing what 
were described as daily supplementary editions'of the 
Persian Journal in Bengalee and Urdu, and for such 
productions from his Press as well as for any English 
edition, that may hereafter be issued, he was ordered 
by the Magistrate to furnish security: 


Held, that the order of the Magistrate could be 
passed under section S of the Press Act of 1910 only; 
though the Magistrate had not in express terms 
stated the section or the Act under which the order 
was made, and that, therefore, the order could not be 
revised by the High Court. JALAL-UD-DIN v. EMPEROR, 
17 C. W. N. 1245; 15 OR. L. J. 145 721 


— — — S. 17 —“ Within. two months from the 
date of such order,” meaning of —Limitation Act (IX 
of 1908), s. 5, not applicable, 


Tho words “within two months from the date of 
such order” in section 17 of the Press Act I of 1910, 
mean within two months from the date of the order 
of forfeiture and cannot ba read as meaning within 
two months from the date on which notice of the. 
order was served. Under this Act the remedy given ig 
by way of application and not of appeal, and 1n the. 
absence of any specific provision in the Act giving 
the benetit of section 5 of the Limitation Act to that 
application, it is not in the power of the High Court 
to extend the prescribed period, even if the Uourt 
held that sufficient cause for delay had. been estab- 
lished. ABDUL HAQ v. HwPEROR, 15 Or. L. J. 222; 26 
P. L. R. 1914 1006 








Vol, XXII] 


Presumption of continuity of relationship of 
„landlord gnd tenant after ew parte decree 383 





of grant of Melvaram — Description 
of inam as land ; 369 
N 





arane 





in case of Hindu widow's possession 
of her husband's sbare 


P: 








Land revenue alone granted—--Terms 


of graft —Evidence— Tenauts, whether affected— , 


Meaning of "acquired" in exception to section 4, 
Madras Estates Land Act 

—— — —-Oath nob recorded as administered 
to witness 16 
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Self-acquired property— Source of 
payment of money 


CHEER as to valne of property wrongfully 
converted and not produced ya 


Principa! and agent 936 


= See Conrract Act, ss. 208, 
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204, 208, 




















Agents duly to carry 
out a sale on behalf of principal for particular sum 
— Acceptance by the agent of secret commission from 
vendor — Knowledge of agent—Fatiure to communi- 
cate that knowledge io his principal —Commission, 
right to—Appointment of remuneration — Interest — 
Penalty—Higher- rate of interest till certain date — 
Lower rate on punctual payment —Retention of money 
by agent entitled to interest at the contract rate. 
Where an agent, whois employed for the single 

purpose of procuring the sale to his principal of 

certain property for a specified sum, withholds from 
his principal thefactthaton the date of his employ- 
ment the vendor was willing to part with the pro- 

perty for that sum, and accepts from the vendor a 

secret Commission for bringing about the sale, com- 

milsa gross breach of duty towards his principal, so 
as to disentitle him to any remuneration. 

Where there isan agreement to pay a single sum 

as remuneration for doing aspecified work, such re- 
` muneration cannot be split up, so as to be apportion- 
ed between the partof the work found tobe legal 
and the part found to be illegal. 

Wherea contract of mortgage provides that the 
mortgagor shall pay interest atthe higher rate (24 
per cent.) with a proviso that if no default is made 
and the instalments are paid punctually interest at 
the lower rate (12 per cent.) shall be payable, the 
provision as to the payment of the higher rate of 
interest is not by way of penalty and is recoverable. 

Where an agent retains in his hands, a sum of 
money as interest, on the principal amount, subse- 
quently found not to be due from the principal to the 
agent, the principalis entitled to be credited with 
the amount of interest on the principal amount thus 
retained by the agent in his own bands and the 
principal is also entitled to becredited with interest 
on the principal amount thus retained at the contract 
rate. 

Were thercisa provision in a document thot 
the principal amount secnred thereby should be paid 
in instalments and on failure to pay on “ due date,” 
higher rate of interest should be charged, the 
words“ due date " should be construed as referring 
not to two instalments only but to all the instalments 
when they become due. ABDUL RAHMAN v. D. RANGIAH 
..Gounpen, 1 L. W. 181 N 
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Prisoners’ Act (III of 1800) 154 
Prisons Act (IX of 1894),s.3(1) 154 
Privilege. See DEFAMATION. 


Privy Council, appeal to—High Courts’ power 
to grant leave to appeal to Privy Council against 
order under clauso 10 of Letters Patent (Cal. 32% 


an —— ———— Criminal | matters :— Special 
leave to appeal — Praciice— Jurisdiction. 


The Privy Council is not a Court of Criminal Ap- 
peal and, therefore, cannot go into questions of 
evidence and of procedure andcannot deal with the 
case as an ordinary Court of Appeal bubit is em- 
powered £o interfere, only when it finds “ that what 
has been done has been grossly contrary to the forms 
of justice or violates fundamental principles.” 
CLIFFORD v, EMPEROR, (1914) M.W.N11; 40 LA. 
241; 16 Bom. L. R. 1; 12 A. L. J. 75 ; 15 M. L. T. 84; 
19 C. L. J. 107; 18 OQ. W. N. 374 ; 15 On. L. J. 144: 7 
Bur. L. T. 37 498 P. C. 


—— — ——— A number of decrees obtained 
in rent suits following a single judgment —Total 
amount recoverable under the, decrees exceeding 
Rs. 10,000, Civil Procedure Code (Act V of 1908), ss. 
109, 110, O. XLV, r. 3— Question of law involved. 


Where the decreea obtained in & number of rent 
suit follow a single judgment and the total amount& 
recoverable under such decrees exceed Rs. 10,000, 
though the amount involved in ench decree is very 
small, the condition asto pecuniary value required 
for a certificate of fitness for an appeal to the 
Privy Council is satisfied and special leave to ap- 
peal can be granted. 








Where more than oneimportant and wide reache 
ing question of law is involved in the decision sought 
to be appealed against the case is “ otherwise a fit 
ono for appeal to His Majesty in Council’ within 
the meaning of rale 3 of Order XLV of the Code 
of Civil Procedure — JAGAYEERA RAMA VENKATESWARA 
7. SAPPANASARI, (1614) M. W. N. 162 





Land 








Order rejecting application 
for review— Civil Procedure Code (Act V of 1903), s. 
109, cl. (a). 


An order rejecting an application for review can- 
not be regarded as an order appealable under clause 
(a) of section 109 of the Civil Procedure Code, 
MAHABIR BakHSH SINGH v, SHEORAJ SINGH, 160 C. 
264 259 


Probate and Administration Activ 
of 1881), s. 83 402 


—-$. 90 (4) — Creditor, 
achether “person interested in the property" —Sale by 
administrator without Courts ‘permission, whether 
voidable—Bona fide purchaser for value, rights of. 


———— 70 








A creditor of tho estate of a deceased debtor has 
the right to avoid an unauthorized sale of a part of 
the estate by nn administrator andthe mere fact that 
“tho purchaser bas re-sold what he purchased will not 
defeat the oreditor’s right unless he losos it by un. 
reasonable delay in taking action. 

If an heir of a deceased person takes out Letters 
of Administration, tbe estate vests in him not 
.&8 an heir but as an administrator and if he sellg 
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Probate and Administration Act 
—concld, 


the estate in the course of and before the adminis- 
tration is completed, hia sale would be that of an 
administrator, and if made without the leave of the 
Court, be liable to be avoided at the instance of a 
person interested in the estate. In such cases the 
law makes no exception in favour of a bona fide pur- 
chaser for value. Ma Ne v. On Herr, 7 L. B. R. o2 


Promissory-note-Interest at 60 per cent. 
—Presumption--Evidence—Whether Court can cut 
down interest where no undue influence — Contract, 
Court cannot alter 76 














payable to order—Delivery 
without endorsement— Passing of title—Completed 
legal transfer or gift 50 











payable to specified person 
— Onus of proving constderation—Negotiable Instru- 
ments Act ( XXVI of 1881), ss. 13, 118. 


A pro-note simply payable to a specified person 
is not negotiable within the meaning of section 13 of 
Act XXVI of 1881. Therefore,the onus of proving 
that the debtor received the consideration lies on the 
creditor as the presumption of section 118 of the Aot 
does not apply to such a document, 

Wrong adjustment of onusis a good ground of 
revision under section 70 (1) (a), Act XVIII of 
1884. Tirnata Ram v. AUTAR SINGH, 8 P. W. R. 1914; 
32 P. L. R. 1914 8381 


Provincial Insolvency Act (H of 
1907), 8. 16—Adjudication order—Vesting of 
property. 


The property of an insolvent vests in the Receiver 
from the date of adjudication and after that date 
the insolvent cannot maintain any suit on a chose in 
action belonging to him. Ramasamy IYENGAR v. 
RAMALINGA MUDALTAR 











—— S. 20~—Court’s power to 
inquire into debts alleged to be due to insolvent's 
estate— Jurisdiction. 


In exercising jurisdiction, under the Provincial 
Insolvency Act, a Court has power to inqnire into 
claims against the estate of the insolvent but not 
into claims by or on bchalf of the estate. The 
Court cannot inquire and judicially ascertain the 
existence or the amount of a debt due to the estate; 
nor has it the power to summarily order an alleged 
debtor of the insolvent to deposit the amount of 
the debt in Vourt or to pay if up. 

The Court can sell a debt alleged to be due to the 
insolvent or direct a suit to be instituted against 
the debtor, GovixpA v. GOPALA, ON, L. B. 182 69 


Provincial Smail Cause Courts Act 
(IX of 1887), S. 23—Title to land—Status a8 
trustee— Jurisdiction —Return of pluint for presenta- 
tion to Revenue Court. 


The plaintiff, alleging himself to be the trustee of a 
temple, sued for the recovery of rent of a certain 
land. The defendaut denied that the plaintiff was n 
trustee and also asserted kudivaram right in tho 
land: 

Held, that as tho Small Cause Court has no juris- 
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Provincial Small Cause Courts Ac 
— concld, . 


diction to determine the plaintiff's title as a trystee 
and as the jurisdiction in this case depends upon title 
to land disputed between the parties, the Small Cause 
Court was justified to return the plaint for presenta- 
tion to a Revenue Court, MurHIAH CHETTIAR v. 
AUTHINAMULAGI, 15 M. L. T. 214; 1 L. W. 208. 799 


——. Sch. H, Art. 8— 
x , 337 


Small Cause suit—Second appeal 
art. 8—Jurisdiction— 
16 














— 


Small Cause Suit 
SS EAR art. 


suit torecover—Smail cause sutt, 








13 — --Kolavetta, 


A suit to recover kolavettu, i.e, price paid for 
the plaintiff's water used for irrigation purposes by 
the defendant, is cognizable by a Court of Small 
Causes. SCBRAMANIA [YER vt. STIVENSON 


——— art, 38—Small Cause 
guit —Swit to recover value of paddy payable under 
agreement te maintain —“sutt relating to main- 
tenance,” 








- A anit to recover the value of paddy deliverable by 
one brother to another, under the terms of a parti- 
tion deed, for the maintenance of their mother, 
is nob a “suit relating to maintenance” within the 
meaning of Article 38, Schedule II, of the Provincial 
Small Cause Courts Act. Such a suit is cognizable 
by a Small Cause Court. ANNASAMI SASTRIAL v. A. 
S. RAMASAMI BASTRIAL, 1 I. W. 19 9 


Public charitable endowment—suit 
for removal of trespasser in possession of trust 
property 

Public Demands Recovery Act (I B. 
C. of 1895), s. 7 626 


Fe nts mapagaké 


— —-— SS, IO, I9 (2), 21 


— Gale under Act—Right of purchaser —Non-service ° 


of notice under s. lO —Proof of service— Return of 
serving officer — Death of judgment debtor after attach- 
nent but before sale in execution — Irregularity— Sale 
voidable—Talid, if not set aside —Ciril Procedure 
Code (Act XIV of 1882), s. 310A — Applicability of 
section 310A to certificate sale. 


The purchaser at a sale, under the Public Demands 
Recovery Act, acquires nothing beyond the right, 
title and interest of the persons mentioned as the 
debtors in tho certificate drawn up by the Collector. 

If a notice under section 10 of the Public Demands 
Recovery Act was not served upon the judgment. 
debtors, the effect would be to invalidate the sale 
and would leavo it open to the original owners, when 
dispossessed, to recover possession of the property 
within 12 years from that date. 

The return of the serving officer stating on the face 
of it that notices under section 10 were delivered’ to 
the judgment.debtors, who acknowledged recaipt of 
the service, is prima facie proof of due service of the 
notices. 

The offect of the omission of the Court to briug on 
record the legal representatives of the judgment- 
debtor, who has died after attachment and before Wle, 
amounts to an irregularity but does not necessarily 
invalidate the gale which must be taken to bea 


Y! 


n 
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Public Demands Recovery Act— 
congld. 


voidable one and can be avoided by the persons affect- 
ed upon appropriate proceedings taken under sec- 
tion 311 of the Civil Proceduro Code of 1882 or by 
a suit instituted within one year from the date 
of sale. 6 R 

Where no such proceeding has been taken and the 
time within which if might have been taken has 
elapsed, it is not open to impeach the validity of 
the gale. 

Section 310 A of the Civil Procedure Code of 1882 
is not applicable toasale held under the Public 
Demands Recovery Act: its operation is expressly ex- 
cluded by sub-section (2) of section 19 of the Public 
Demands Recovery Act. Bat the judgment-debtor 
can proceed under section 21 of the Act, under which 
he is bound to deposit not merely the amount slated 
in the certificate and the penalty, but also the out- 
standing charges due to Government. BEPIN BEHABI 
Bera v. Snasur BHUSHAN Darra, 18 C. L. J. 628; 18 
C. W. N. 768 . 95 








—— — SS, 19 (2), 21 95 


Public Prosecutor — Direction by Local 
Government to present appeal—Appeal filed by 
other person, not competent 190 


Public road —Obstruction, suit for removal of — 
Special damage, proof of — Pleadings —Admissions by 
one defendant whether binding on other defendants — 
Appeal, by defendant against whom suit dismissed, 
whether lies. 


No suié will lie for the removal of an obstruction 
to a public road  excepb upon proof of special 
damage to the plaintiff. 

An admission in the pleading of one defendant is in 
no way admissible against or binding on a co-defend- 
ant. 

The appeal of a defendaut against whom a suit 
had been dismissed with costs should not be enter- 
tained. HEYAT BAKHSH v. LACHMINIA 


Punjab Colonization of Govern- 
ment Lands Act (V of 1912), s. 33 
—Acts not specified in section not punishable — Omis- 
sion, not included —Section not retrospective, 


Section 33 of the Colonization of Government Lands 
(Punjab) Act of 1912 was intended to punish persons 
for doing certain positive acts enumerated therein. 
1$ does not include within its scope an omission to do 
a certain act, even if that omission may not be justi- 
fiable. 

Section 33 not being retrospective cannot be in. 
` yoked for punishing a person for an alleged act or 
omission which took place before the date on which 
the Act came into force. MiraN Bakusu v. EMPEROR, 
26 P. R. 1918 Cr; 91 P. L. R. 1914; 16 Cr. L. J, 146 


722 


Punjab Limitation (Ancesiral Land 
Alienation) Act (I of §££00)—Ssuit by 
laintiff who was minor on date of mutation — Limita- 
tion Act (IX of 1908)4s. 6—Platnitf entitled fo sue 
within three years of majority, 


Under the provisions of the Punjab Limitation 
(Ancestral Land Alienation) Act (I of 1900) 
time begins to run from the date of mutation 
and where the plaintiff in a suit governed by that 
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Punjab Limitation (Ancestral Land 
Alienation) Act—concld. 


Act was a minor on the said date, he would be entitled 
under section 6 of the Indian Limitation Act to bring 
his claim within three years of attaining majority. 
NATHA SINGH v. KISHEN SINGH, 84 P. L. R. 1914: 47 
P. W. R. 1914 637 


Punjab Municipal Act (H1 of ISID, 
S. 22 1 — Disobedwnce of order passed by Munici- 
pality—Building—Demolition of dangerous portion 
of wall— Order not precise. 


A person cannot be convicted of an offence uuder 
section 221 of the Punjab Municipal Act for dis- 
obedience of an order passed by a Municipality 
when the order alleged to huve been disobeyed was 
vague and indefinite. Prrrar SINGH v. EMPEBOR, 5 P. 
L, R. 1914; 2 P. W. R. 1914 Cr; 15 Cr. L. J. 191 767 


Puniab Pre-emption Act (Il of 
I905', s. I3 (2) —Shop with residential quarters 
in second story, whether subject to pre-emption. 


The right of pre-emption does not extend to a 
shop with residential quarters in the second story. 
SARDAR RAGHBIR SINGH v, AMIR Baxsu, 58 P. L. R. 
1914; 93 P. W. R. 1914 960 


Punjab Tenancy Act (XVI of 1887), 
S. 5 (1) (a: S. 5 (2*,— Condition as to continu. 
ous occupation by more than two generations in the 
male line — Concerns only the occupant in 1887—Sub. 
sequent succession need not be in male lineal descent 
—ÜOccupation of separate fields oy brothers — No dis- 
proof of inheritance from father. 


The requirements of section 5 (1) («) of the Punj- 
ab Tenancy Act of 1887 as to continuous occupation 
of the land by more than two generations in the 
male line concern only the tenant in occupation at 
the commencement of the Act. If in respect of his 
occupation the conditions in question are satisfied 
then any subsequent successor-in-interest to the 
tenancy is entitled to the results accruing from the 
circumstance that these conditions were so satisfied 
by the occupant of the year 1837, even though 
such successor may not be related in male lineal 
descent to the occupant of that year. For the pur- 
pose of section 5 (2) it is sufficient to prove that 
since 1887 the successors-in-interest of the occupant 
of that year have held continuously without paying 
any ront beyond revenue rates and cesses. 

Where in 18683, beyond which records did not go, 
two brothers wereshown in occupation of separate 
fields : 

Held, that section 5 (2) created the presumption 
that the tenants in occupation in 1863 did inherit 
from their father, and the burden of proving that 
they did not, is not discharged by proof of the fact 
that they held possession of separate fields and not 
jointly. Potar v. KHAYALI, 7 P. R. 1913 Rev.: 76 
P. L, R 1914 552 











—— Sa B9 —'Iransfer by widow 
of occupancy rights to the landlord —Not to be aimen 
effect to by the mutation officer. 


Tho transfer of occupancy rights by a widow even 
in favour of the landlord should not be recognised or 
given offect io by the mutation officer. KHANAM NUR 
v. Hayat Kuan, 9 P. R. 1913 Rev; 120 P. L. ur 


1084-- 
Railways Act (IX.of 1890), s. 72—Con- 


signment—Tins of oil —Risk note Form H—Delivery 
of tins —Some cut open but contents found missing 
—Onus of prooj of loss on plaintiff-—" Loss of any 
complele package." 


fwo hundred and forty-two tins of mustard oil 
were consigned to the defendants for delivery to the 
plaintiff. Ont of the consignment four tins had been 
cut open and the contents extracted. The plaintiff 
did not take delivery of these four tins but 
brought a suit against the defendants to recover 
damages. The goods were consigned under a Risk 
Note in Form H made under section 72 of the Railways 


ct: 

Held, (1) that the onus of proving that the case falls 
within the exceptions mentioned in the risk note lies 
on the plaintiff; 

(2: that there was no “loss of any complete 
package" within the meaning of the risk note, as 
such material portions of the packages as the tins 
were delivered to the consignee, and, therefore, the 
Railway Company could not be held liable. Hast 
INDIAN RAILWAY Co. v, NILKANTA Roy, 19 0. L. J. 142 

679 
S, IOI-Rules under, r. 92— 
Station Master allowing train to leave without re- 
ceiving line clear —Safety not actually endangered. 


Section 101 of the Railways Act does not provide 
for cases in which the disobedience of a rule is 
merely likely or calculated to endanger the 
safety of any person. In order to sustain a conviction 
under the section, it must be affirmatively proved 
that the disobedience of the rules by the railway 
servant actually and in point of fact endangered 
the safety of some person. 

Where a Station Master despatched a train without 
obtaining “Line Clear” from the station ahead, but 
no accident of any kind occurred nor was the safety 
of any person actually endangered in any way: 

Held, that the Station Master was not guilty under 
section 101 of the Railways Act. Ba LiNv. EMPEROR, 
7 L. B. R.72; 15 Cr. L. J. 17; 7 Bug. L. T. 101 IGI 


Receiver or Commissioner to be formally ap. 
pointed — Objections to the Court of Commissioner 
— His examination 


Partition suib— Courb ordering plaintiff 
to have control and management of one portion of 
property and defendant of another portion pending 
suit— Order not ultra vires 











— -Remuneration — Order increasing re. 
muneration whether appealable - 





ise m 


Several Receivers in respect of several por- 
tions of same property—One Receiver bringing suit 
against another without permission of Court—Con.- 
tempt of Court — Dismissal of suit, whether proper. 


In a partition suit, the Court appointed cach of 
three brothers, who were parties to the suit, as Re- 
ceiver of a portion of the property, and each was 
given full power to bring and defend suits, Ono of 
the Receivers brought a suit against another without 
the permission of the Conrt: 

Held, that there was not such a grave and serious 
contempt of Court by the plaintiff here that the 
o is dang to say that the suit must fail. 

roceedings cannot be brought against j 
without the consent of the Court. di M 


INDIAN 
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Receiver—concld. e : 


Inasmuch as the possession by a Receiver is the 


possession of the Court the institution of a suit so as , 


to interfere with the possession of the Court without 
the leave of the Court is a contempt. 


Ifa party is guilty of contempt of Court, the. 


Receiver should immediately bring it to thegnotice of 
the Court. ; 


To leave the matter unchallenged until the suit 
comes on for hearing and then to say that the suit 


be dismissed, is not proper. SATYA KRIPAL DANNERJEE- 
v. SATYA BUUPAL BANNERJEE, 19 C. L. J. 191; bos 


W. N. 546 








Suit for partition—One party to suit in 
sole occupation—-Courses open to Court — Appointment 
of party as Receiver, when to be made. 


The Court has jurisdiction to appoint a Receiver 
until the hearing of a partition action, or until fur- 
ther order, even though there is no exclusive oceupa- 
tion by any party, and the Court will not hesitate to 
do so whenever it is just and convenient. The case 
for the appointment of a Receiver is much stronger, if 
a party to the partition action is in sole occupation; 
in such a case, any other party may obtain a Receiver 
either of his share of the rents and profits or of the 
whole estate. The Courts may also allow the party 
in exclusive occupation to elect to pay to the other an 
occupation rent, or the Court may require security 
from the co-owner in exclusive occupation to ao- 
count for their share of the rents to the other co- 
owners, 


Ordinarily, a party to a litigation should not 
be appointed a Receiver: very exceptional circum- 
stances must be established to justify such an appoint- 
ment. Suprasana Roy v. UPENDRA NARAYAN Roy, 18 
C. L. J. 638; 18 C. W. N. 633 . 601 


Record of Rights—Enty that party is 
i 789 


patnidar, effect of 


* 
ee 











Entries as occupancy ratyafs 
-—Presumption of fixity of rent, whether applicable 
Redemption. See MORTGAGE. 
Cause of action. See MORTGAGE. 
—— —— — s, after date fixed in mortgage-deed 
90 


515 
17 


—— Suit —Application. for final decree 
~~Period of limitation—' Three years from date of 
amendment 








dA metam CRF 





a suit for 

















Interest — Agreemenb to pay 
interest nof to be interfered with Courts unless 
undue ipnflaence proved or presumed 


Registration Act (IH of 1877), oe e í 





—-—— S. I — Award dictated and 
signed by parties— Registration—Signing parties, 
whether allowed to pick holes in award. 





A document, signed by arbitrators as their award, 
does not cease to he an award “merely because the 
settlement was arrived at by the parties and was also 
signed by them. 
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‘Registration Act—(1877)—concld, 


Such doenment did not require registration. 

Where the parties have themselves signed the 
award. they should not be allowed to pick holes in it. 
Wazig Ati v. MAHBUB Ari 184 P.L.R 1014. 412 


— — Sa 17 (d) 292 


€ 
Registration Act (XVI of 1908; 
S. 17 285 


m 














S. I7—-Petition for com- 
promise — Pleading— Registration. 

A compromise petition presented to a Court with 
the prayer that ib be acted on is a pleading, 
and does nob require to be registered even if it leads 
to the disposal of an issue in the case. In order 
that such a petition may be regarded as a pleading, 
it is not necessary toshow that it was actually acted 
upon in the trial of the suit. MANICKEAMMAL v. RATH- 

NAMAL . 35 


S. 17, cl, 2 (1)—C0m- 
promise—Agreement relating to matters notin dis- 
pute —Agreement not registered, whether admissible 
as to those matters— Decree, matters not embodied $n. 


If the parties to a suit inform the Judge of the 
terms of a compromise and invite him to dispose of 
the suit accordingly, his order, if it refers to or narrates 
the terms of the compromise, is judicial evidence. In 
other words, it is necessary that these terms should 
be directly or indirectly embodied in the decree so as 
to be admissible in evidence without the registration 
of the compromise. < 











A compromise was filed in a suit for recording 
certain lands in village B as ticcadara ba kasht. The 
‘compromise related to the lands of several villages in- 
cluding the village J. The order of the Court was that 
the suit be decreed in the terms of the compromise and 
then caine four directions which referred exclusively 
to B. The compromise was not registered. In a 
subsequent suit relating to lands in village J.: 

Held,-that the compromise was not admissible in 
evidence. JANARDAN MISSIR v. JANKI KOER 


r ss. 17 (vii) (2, 90 
(1)—Zransfer of Property Act (IV of 1882), s. 107 
—Ürown Grants Act (XV of 1895), ss. 2, 3— Leases, 
term how computed — Lease executed by or on behalf 
of Government Registration. 











The provisions of sections 2 and 8 of the Orown 
Grants Aot do not exclude all leases executed by or 
On behalf of Government from the operation of sec- 
tion L07 of the Transfer of Property Act, a fortiori 
they do not exclude the operation of the Indian 
Registration Act which itself provides for the cases 


in which documents are exempted from registration. 


when executed by or on behalf of Government. 


The ‘term’ of a lease for purposes of rogistration 
must be understood to mean the period for which the 
lessee is protected against dispossession at the will 
and pleasure of his lessor, or, in other words, the 
length of time for which the lessee is entitled to con- 
tiaue in possession, previded he himself fulfils all the 
stipulated conditions. Munsai Lan v, Gopi BALLABH, 
12 A. L. J. 219; 36 A. 176 


—IH£ o —— Ne SS, 49, 50 


T —— — —— S, 90 (d) 


285 
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Regulation I of 1793, s. IO 345 
Regulation VIII of 1793, s. 5. 345 
Regulation i of I801,ss.8, 14 345 


Regulation XXV of 1802, ss. 4, "es 
Regulation XVII of 18065 -— Bai.bil-wafa — 


Procedure in the Punjab where Regulation nol in 
force— Applicability of Regulation to shops. 


Even when Regulation XVII of 18CG was not in 
force in the Punjab, in cases of bat-bil-wafa the 
moitgagee could nob without any formalities convert 
his mortgage into a completed sale but was oba 
liged either to bring a foreclosure suit, or at least to 
make some sort of reference to the Civil Court with 
a view to issue of notice to the mortgagor. SARNI 
Mat v. MuRLI Duar, 90 P, L. R 1914 


Regulation VIH of 1819, sale under 908 
Regulation VH of I822-—Enhanu:einent of 


rent — Consent of tenant— Damages, claim for, whe. 
ther cerlificale can issue in respect of - Certificate — 
Public Demands Recovery Act (1 of 1195 B. C.), s. 7 
—Refund-- Amalgamation of agricullural and non- 
agriculiural holdings without consent of tenant, if 
can be effected. 


Rents canuot be enhanced in a Settlement made 
under Regulation VII of 1822 without the express con- 
sent of the tenant. 

A claim for damages does not coma within the 
purview of section 7 of Act I (B. C.) of 1895, and, 
therefore, a certificate cannot issue in respect of 
ib. 

But where the tenant had notice of the increased 
demand made by the Settlement Officer, and 
was liable to a suit for reasonable damages for the 
use and occupation of certain non-agricultural lands, 
and it was found that the rato assessed by the 
Settlement Officer was fair and equitable, being 


7 . only half the market rate, and this sum was realised 


by a certificate: 

Held, that as the tenant would be liable to pay 
damages at this rate, he was not entitled to a refund 
of the money. 

Two holdings, one of agricultural and the other of 
non-agricultural lands, cannot be amalgamated with. 
out the consent of the tenant. ABDUL RAHIM CHOW- 
DHURY v, SECRETARY OF STATE 


Regulation XI of 1825, S. 4—Patni taluq 
—~Kabuliat —Alluvion and diluvion—Land washed 
away -— Reformation in situ—Abandonment by patni- 
dar-—Remission Of rent claimed —Landlord and 
Tenant Procedure Act (VIII of 1839 B, C.), s. 19. 


A zemindar had granted a patni taluq to A who, 
by the dowi kabuliat agreed to pay certain rent with a 
provision for increase or decrease in the rent according 
as the land in possession of A vas moreor less than the 
area, mentioned iu the grant. The zemindar obtain- 
ed an increased rent on the ground thatthe land in 
possession of the patnidar was more baan what was 
granted tohim and subsequently, a portion of the land 
being washed away by a river, the patnidar claimed 
and obtained a proportionate  romission of rent 
under the provisions of section 19 of the Act VIII 
of 1869. 
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Regulation--(1825)—coneld. 


When the river changed its course, the submerged 
land was again reformed in situ. Both the zemindar 
and the gatnidar claimed it as part of their estate 3 

Held, (1) that by claiming remission of rent in 
respect of the lands washed away, the patnidar had 
not abandoned his rights to the lands on their refor- 
mation in situ and, therefore, the diluviated lands 
remained part of the permanent, heritable and trans. 
ferable patni tenure ; A l 

(2) that the lands did nob come within the provi- 
sions of section 4 of Regulation XI of 1825 and 
could not be claimed by either party as accretion to 
his respective property. ARUN CHANDRA SINGH V. 
KAMINI Kumar, 18 C. W.N 369, (1914). M. W. N. 
175; 16 M. L. T. 182; 26 M. L, J, 251; 12 A. L. J. 
243;19 C. L. J. 272;10 Box. L. R. 823 317 


Regulation lll of 1872, ss. Il, 25 
Ssub-Ss.(1), 25A—Record of Rights —Entry that 
party is patnidar, effect of —Decree of Court—-How 
to avoid ~Suit for rent on ground that defendant is 
dar-mokarraridar—Reliance on entry— Res judicata 
— Defendant io show that statute has been fulfilled 
— Plaintiff, whether can show fraud —Evidence dct 
(I of 1872), s. 44. 

Where certa/n parties are recorded, in a Record of 
Rights prepared” under Regulation IIl of 1872, as 
patnidars of all the lands in a village, that implies a 
decision that they are not dar-mokarraridars in 
respect of any of tho lands included in that village. 

The entry in the Settlement Record has, under sec- 
tion 11 of the Regulation, the force of a decree of 

bourt. 

ico PA ibis open to the landlord to avoid 

the effect of this decree either by a suit in the Civil 

Court under section 26A. of the Regulation or by au 

objection under section 25, sub-section (1). 

In a suit for rent based on the allegation that the 
defendant is a dar-mokarraridar, if the latter pleads the 
Record of Rights as a bar to the suit, he raises in 
essence & plea of res judicata, and it is, therefore, 
obligatory upon him to establish the circumstances 
under which the decree was made and to prove con- 
clusively that the decree does operate as res judicata, 
As soon as this has been accomplished, it becomes 
open to the plaintiffs to urge under section 44 of the 
Evidence Act that the entry whioh operates as a 
decree was obtained by fraud. Tt is not necessary 
that the plaintiffs should institute a separate suit to 
sot aside the Record of Rights on the ground of fraud; 
the same result may be attained if they are allowed 
to take the plea of fraud under section 44 of the 
Evidence Act. MOZUFFAR ALI v. KALI PROSAD SIS 


19 C. L. J. 29; 18 C. W. N. 271 

— ss. 25A, 25 (1) 789 
Relevancy. See EVIDENCE Act, 8. 32. 
Relinquishment- Tenants for life 399 








Remand. Sec Civit Procepure Cone, 1908, 


. XLT, R 29. | 
Bui e Consent of parties —Power wider than that 


given by Code of Civil Procedure. 

The power of an Appellate Court to pass an order 
of remand by consent of parties is wider than that 
given by the Code of Civil Procedure. MUTHUSAMI 
ODAYAN v. KOLANDAVELU ODAYAN, (1914) M. dis 


90 


* [1914 


Rent. See Acra Tenancy Act, s. 4 (8), ° 
Uniform from a long time—Presumption 367 





—— decree—Purchaser in execution, if can 
summarily take possession from mortgagee in 
possession—Annulment of encumbrance, whether 
necessary 


-———— — against tenant for certain mauza— 
Subsequent purchase of mauza by plaintiff—Pay- 
ment of decretal amount by plaintiff—Liability of 
tenant for such amount 


Report, Chemical Examiner's 723 


Res judicata. See Civin Procspure Cops, 
1882, s. 18; Civir, PROCEDURE Cone, 1908, s. 11. 


—— Dismissal of suit in default — Subsequent 
suit in different cause of action 820 














— Execution proceedings —Ew parte order 

— Decree 899 
——— Ew parte rent-decree 383 
——— — Plea of res judicata taken first time at 


hearing of second appeal 


~— Record of Rights— Entry that party is 
patnidar—Decree of Court —Suit for rent on ground 
that defendant is daronokarridar—Beliance on 
entry l - 





— Rent suit dismissed for want of proof — 
Subsequent suit for posterior period 








Sale proclamation—Settlement of terms 
—Judgment-debtor failing to appear—Objection 
long after—Conclusion and confirmation of snle— 


Order — Appeal 780 . 








Suit by prior morigagee for pos. 
session and mesne profits -Subsequent suit by 
subsequent mortgagee for redemption—Prior mort. 
gageo cannot claim mesne profits in second suit 





Revenue Sale—Purchaser suing in ejectment — 
Objection that tenure existed before Permanent Bet- 
tlement—Protected interest— Possession by defendant 
of lands of protected and unprotected interests without 
maintaining distinction—Joint possession, decree for, 
given to plaintif. 

The defendants iu a suit for ejectment, brought, 
by the purchasers of an estate at a revenue sale, 
resisted the claim on the ground that they held the 
lands in suit as holders of tenures which existed 
from before the Permanent Settlement. They relied 
on four deeds in support oftheir claim. In a pre- 
vious second appeal in this case, the High Court found 
that the right created by the two earlier deeds 
was that of a tenure-holder but that the two later 
deeds covered portion of some lands belonging to 
the estate and the right created by them was not 
that of a subordinate tenure-holder but that of ga 
part-proprietor. Therefore, it was held that the 
plaintiffs’ claim in respect to land covered by the two 
earlier deeds must fail but that they were entitled 
to adecree forthe land coveréd by the two later 
deeds. The case was accordingly sent back for 
ascertaining what the lands covered by the two 
sets of deeds were. The lower Appellate Court 
found that the two later deeds overlapped the 
earlier deeds, which covered two mudafats, while 
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Sarbdatah kars —Dalbehra—Possession of Sar. 
bgrahkar and jagirdar 359 


"Search Warrant, absente of—Legality of 
conviction 163 


Second appeal —Mixed question of law and 
fact —Oontest between verbal sale and registered 
deed of sile—Sale and azreement to sell 802 


Security to k220 peace. See CRIMINAL 
PROCEDURE UODH, s. 125, 

Separate complaints—Distinct offences— 
One trial —-Irregulurity - 1008 

Servient owner, See EASEMENT. 

—— tenement., See BASEMENT. 

SheDait-Power to alienate 212 

Siror nankar, under-proprietary right in 
respect of 125 

Slander. 





See DEFAMATION, 


Small Cause Court—Full Bench—New trial 
—-Authority to interfere on question of fact. 


The Full Bench of a Small Cause Court has on a 
new trial authority to interfere with the finding 
of the original Court ou a question of fact. SHAMUL 
KissogE v. GiRINDRA Nata, 18 C. L. J. 594 


— — —— — SUIE--Suit to recover value of 
paddy payable under agreement to maintain “Suit 
relating to maintenance” 39 


Solicitor and client 936 
Sonthal Parganas Act (XXXVII of 
185 843 


O48. 


Sonthal Parganas Regulation V of 
1893), s. 27 848 


Specific performance —Agreement to sell 
whale  howse —Promisor only ptrt-owner —Specific 
performance decreed to the extent of his share— 
Agreement to sell property for price without mention- 
ing amount to be paid —Court ordering specific per- 
formance to fi» amount. 


A purporting to be the sole owner agreed to sell a 
house, but in a suit for specific parformince of the 
agreement he was found to ba only a part-owner of 
the property: 

Held, that the agreement could be 
specifically to the extent of the share of A. 

Where according to the agreemant she vendeo was 
to purchase the property in dispuse (mbi) and the 
vendor was to receive the price, the agreement, how- 
ever, being silent Lo the amount of sach price, or as 
to the maans by which it was to b» assessed: 

Held, that ia a cwse of this kind ib is the duty of 
the Gourt, while ocdorinr specific performance of 
tho &creemont, to daterinin» by itself oc through a 
Commissioner the prica which shoihl in reason be 
paid, SanaxaT Bar v.lunsr Das,71 P. L. R. 317 


of contract, suit  for— 
Dacrae thereon —S.1bseqaueidt suit foc possession — 


enforced 











Givil Procsdare Cola (Act V o£ 1923), O. II, r. 2. 
912 
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Specific performance —conid. 


Discretion —Contraci may be 
valid, yet Court may refuse to order specific. perform. 
ance—Specific Relief Act (I of 1877), s. 22. 


There may be cases which cannot be brought with- 
in the four corners of any of the provisions of the 
Indian Contract Act as to the invalidity or voidubility 
of agreements, but are nevertheless cases in which 
a Courtof Equity may properly refuse to exercise its 
jurisdiction under the Specific Relief Act. Section 22 
of the latter enactment as well as both principle and 
authority point to the same conclusion, 

There are many instances in which, though there 
is nothing that actually amounts to fraud, there ia 
nevertheless a want of equality and fairness in the 
contract which are essential in order that the Court 
may exerciseits extraordinary jurisdiction in specific 
performance, 

In judging ofthe fairness of a contract the Court 
will look not merely at the terms of the contract 
itself, but at all the surrounding circumstances. 

It is enough, generally speaking, to induce the 
Court to refuse performance, that there are any cir- 
cumstances aboutthe making of the contract which. 
render it not fair and honest to call for i's execution. 
GOBINDA CHANDRA CHAKRAVARTI V, NANDA dx Ds 











18 C. W. N, 689 


—  ———— —— —— Mindy Law—Joint family 
—Contraci to grant permanent lease— Contract by 
members of joint Mitakshara famtly—Certificated 
guardians executing contract on behalf of minor 
members —Legal necessity — Benefit of family —Con- 
tract that permission of Judge would be taken for 
grant of lease of minor member's shares--Validity 
of contract — Contract, whether binding upon minor 
members— Whether major members bound as far as 
contract relates to their shares, 


A contract for the grant of a permanent lease of 
certain immoveable properties, was entered into and 
executed by the major members ofa certain Mitak- 
shara joiut family and by the certificated guardian 
of some of the minor members. Jt wasin the con- 
templation of the parties then that the shares of the 
minors would be bound by an application being made 
to the District Judge for permission authorizing their 
certificated guardians to lease out their shares. This 
contract was not entered iuto by the other members ag 
being the karta and adult members of the family. 
A suit was brought for the specific performance of 
the contract: 

Held, (1) that, in order to enable the karta to 
transfer the properties, ib was necessary that he 
should have the consent of the adult members of the 
family, and that the transfer, in so far as ib would 
bind the shares of the minors, should either be for 
legal necessity or for the banefit of the family; 

2) that the provision in the contract thit the ap- 
proval of the District Judge would be obtained for 
the grant of the lease wis incapable of being carried 
into effect owing to the fact that the Court had no 
jurisdiction to appoint a gardin of the property of 
a minor governed by the Mitakshara Sshool of Hindu 
Law unless ib is shown that the minor has separate 
property; 

(3) that, consequently, the contract was not binding 
on the minors; 


1090 
gpecific performante—coneid. 


* 14) that in Bengal, until there has been a separation 
and partition, no member of a Mitakshara family has 
an iaterestin the property which he can transfer; 
and 
(5) that consequently the adult members coul 1 not 
bo ordered to specific cally perform a portion of the 
contract so far as i5 related to their own shares. 
” Obiter dictum: —If a person knowing that he has no 
title to certain immoveable property agrees to sell it, he 
may be held liable for special damage which the 
purchaser suffers by reason of the vendor not having 
been able tocarry ont the contract. JANKI NATH 
Srxaga Roy v. JAMINI Kaxta SINGHA Rox G1Z 


Sule-deel executed but not 
registered owing to vendee' allowing registration 

: period, to espire —Suit bı vendee to compel execution 

and registration oJ another sale del. 

. Where a van l:e dil nos present the sale-dead for 
registration in view of the ven. lor'a inconvenione s and 
the time for registration expired, ib wra hold thas the 
vendee was not entitle! to a dacree this the vendor 
should execure and register another similar document. 
SUBBA REDDIAR v, VisVANATUA REDDIAR 

















Suit for declaration of title 

` aud confirmation of possession with prayer for 
execution of dicumeni, whether suit for specifi» 
performance 


Specific Relief Act (I of 1877) s.9 


' Q iestion of title involved—Proper remedy —Suit 
219 





————ÀÀ MAK NAN 


_ dismissed 


mana marung Gin Deui iim 


S. 22 Sid 
: S. 27 , ill S—Possession 
of lessee — N stice of hia rights “Daly of purchaser to 

. make inquiry ot him. 

. Where a lessee is in possession of a land thisiu law 
is sufficient notice of his rights therein and a pur- 
chaser is bound fo inqnui-e of htm regarding the nature 
of his right. NANDI REDDY v. THIMMAKKA. 14 M. 


L. T. 4(7 250 
S. 42,ili(c) 928 


en — — — ——— Sa EZ — Cause of action — 

- Denial of title, enough — Acts done in consequence of 
f ` such denial not different cause of action. 

. “When a plaintiff brings a declaratory suit on the 
ground that the defendant has denied his title, there 
is only one canse of action which acorues from the 
date of knowledge in plaintiff of the defendant’s 
denial of his title. Tho fact that in consequence of 
such denial, a Revenue or other authority has subse- 
quently. done some act in favour of the defenlant and 
that the defendant has thereby become still more 
interested in denying the plaintifs title, does not give 

a fresh canse of actiou for a snit under section 42 of 
the Specific Relief Aot. "TuiRUMALA Rao v. KADEKAR 
Deore SugzTETU: (1914). M. W. N. 197; 1 L. PB 

3 




















-—— — — s. 43 


Stam Act (ilo? 185323), s. 2 (12) 
—* Boecution" — Unsigned — document nobliatte ty 
stamp dul y. 
Under section 2 (12) of the Stamp Ast, the word 
“execution” means “sign iture.” 
An instrument which becomes chargeable with 
‘stamp duty oniy on being eazeuted is not liable to duty 
until it is signed. 
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Stamp Act—concld. - 


The fact that an unsigned document is not liable 
to stamp duty as an executed document, does not 
necessarily imply that the document is incomplete 
for the purpose for which it was drawn up. In re the 
application of Ongr Po, 7 L. B. R 77; 7 Bur. Iy T. 48 


5 
—— — — 8. 36 a58 
Statute, construction of 147, 756 


- ——-- y construction of — Conflict between Code 
and schedule 690 
Stay of ex 2cution-— Order by Appellate Court 
staying ox-cution proceedings sent by telegram to 
Pleader brought to Courts notice. d EA 





Stridhan properLy- Succession —Daughter 
. succeeding to mother’s st idhan — Character of estate 
—Limited estate of Hindu woman— Daughter’s 
power to dispose of stridhan inherited from mother, 
by way of gift —'Title passes to whom after daught- 
: er's death — Daughter's daughter— Right of succen- 
sion 518 


Subrozation-Stanger or volunteer claiming 
right —Nominal transferee of property paying off 
charge thereon —Contract. Act (1X of 1872, ss. 69, 70. 

 Amnominal and collusive transferee without con- 

sideration, who, being saed jointly with his ostensible 
transferor, by a person holding a mortgage on the 
property, pays oif the mortgage debt in satisfaction 
of the decree passad in favour of the mortgagee, is not 
entitled us against a purchaser for value to have 

a lien on the mortgage property for the sum which 

ue has so paid off. 

Such a person is neither under a legal obligation to 
make the payment nor has he any right of ‘his own 
which it is. necessary for him to pr otect. It cannot. 
be held that he enjoys any interest in the. property 
by reason of the nominal and collusive purchase. 

Per Ayling, J — The doctrine of subrogation is not 
applied for the mere stranger or voluateer who has 
paid the debt of another without any assignment or 
agreement fcr subrogation, being under no legal 
obligation to make the payment and not being com. 
pelled to do so for the preservation of any rights or 
properties of his own. 

Per Tyabji, J.— Subrogation, in its wider significa. 
tion is a substitution, ordinarily the substitution of 
another person inthe place of one creditor, so that 
the person in whose favour it is exercised | succeeds to 
the rights of the creditorin relation to the debt. 
More broadly, it is the substitution of one person in 
the place of another, whether as creditor or as the 
possessor of any other rightful claim. The substitute 


is put in all respects in the place of the party to. 


whose rights he is subrogated. The right does not 


necessarily rest on contract or privity, but upon | 


principle of natural equity, aud does not depend 
npon the act. of the creditor, but may be independent 
of him and alsa of the debtor. lé is, however, n 
purely -equitablo right and subject to all the rules of 
equity. 

lu deciding whether in any particular casa it would 
be equitable to allow the right of subrogation, it is 
not a certain or conclusive test to see whether the 
person claiming itis a stranger or volunteer. Regard 
shonld be had to the recognised principles by which 
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Subrogation—coneld. 


' Courts of equity are guided. The plaintiff must come 
toeConrb with clean hands. 
- Where an act isin itself lawful and is quite dis- 
tinct from the original fraudulent transaction, it may 
stand on a better footing than an act which forms 
part of the frand, though the validity of acts of the 
formes class may be impaired when their connection 
with the fraud is so close as to make them indis- 
tinguishable from those acts which form integral 
portions of the fraud, the question being one of 
degree. 

Sections 69 and 70 of the Contract Act do not refer, 
to any charge or lien npon any property and seem 
to contemplate, at least primarily, only a personal 
liability. | KABUPPAN AMBALAGARAN,v. MUHAMMAD 
Saxotu, li M. L. T. 478; 26 M. L. J. 74; (1914) M. W. 
N. 131 253 


Succession, See Hixpu Law. 
Daughter or collaterals of more HU 








“4th degree 





—— — Daughters ~Colaterals—Shia Syeds 
of Ambala city. 


. In the presence of daughters and their children, 
collaterals, however near, are not entitled to succeed 
among Shia Syeds of Ambala city. AKBAR ALI v. 
ALLAH Dr, 98 P. R. 1918; 132 P. L. R. 1914 2 


Stridhan property. See HINDU LAW. 


Succession Act (X of 1865), ss. 261, 
263 -Civil Procedure Code (Act V of 1908), s. 2 
——JDecree -- Order — Appeal — Order refusing grant of 
Letters of Administration with Will anneced-- Court- 
fee—Court Fees Act (VII of 1870), Sch. If, Art. 17 
(FI). 


An order of a District Judge refusing to grant 
Letters of Administration with a copy of the Will 
annexed is a decree nnd as such is appealnble, 

The Court-fee payable on such an appeal is 
Rs. 10 under Article 17 (wit, Schedule If of the 
Court Fees Act, as ib is impossible to estimate the 
subject-matter in diapute aL a monev valne. Miss 
Eva MocnstepHens v. Mr. Hunter GARNETT ORME, 
8D A. 443 os 


ee ee 


Lone 











S. 263 98 


Succession Certificate Act (VII of 
1889 , S. 4&—Oertidcate obtained in respect of 
debt —Assignment of debt — Right of assignee to sue. 





A Hindu widow, who alone was entitled to recover 
a debt due to her husband, obtained a Succession Cer- 
tificate in respect of the debt. Subsequently, she 
assigned her right to recover the debt toa third 
person and at the same lime handed over the Succes- 
sion Certificate which she had obtained in respect of 
ib to -tho assignee: | 
Held, 11) that the assignee was entitled to sue for 
the recovery of the debt: f 


"(BM tint section 4 of the Succession Certificate | 


Act did not bar the snit. 

The Succession Certificate Act does not take away. 
from the holder of a Succession Certificate any right 
of transfer he might possess in respect of the corpus 
of the debt: nor does the Act reqnire that any snch 


transfer should necessarily be fullowed by a revoca- 
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Succession Certificate Act—concld. . 


tion of the Succession Certificate already granted 
and the collection of the fresh fees npon the grant of 
a second one in favour of the transferee. Rane Lan 
v. ANNU Lat, 11 A. L. J. $68, 86 A. 21 


Suit by corporation—Plaint signed by principal 
officer who is also am-mukhtear, if sufficient 674 


for injunction. 


w 





See INJUNCTION, 


-m by one joint owner for ejectment of trespasser—— 
Other co-sharers made defendunts — Form of decree. 
Where one of several joint owners of certain property 

sues iu ejectment against n trespasser, making 

the remaining owners defendants on the ground 
that they would not join as plaintiffs, the decree 
should be one not for joint possession but for posses. 
sion in favour of the plaintiff and should make it 
clear that the plaintiff's possession is on his own 
behalf and on behalf of his co-«hnrers to the extent 
of their shares. Suro Dian v. Musemmat DARBATIS, 
12 A. L. J. 28 


—— brought by Karta alone~ Hindu Law 570 
-———— for partition. See PARTITION. l 
for possession — P'ossessory title 622 








for recovery of money due on contract to 
supply labour and mat rial 


$ 





for removal of trespasser—Pnblio charitable 
endow ment 


- — against Ruling Chief — Consent of Governor- 
General io suit for declaration— À mendment of 
plaint —Prayer for possession added - Subsequent 
consent of Governor-General to suit for recovery 
of possession 





638 


to seb aside alienation, by son 


-Suits Vaiuation Act (VI of 1887), 
503 


S. 3,4, ` 


G—Ciril Procedure 
Cote (Act V of 1998,0 FII. vr 9, 11—Court Fees 
Act (TIF of 1879), s, 7 tiv’, anh. IL. {fi— Partnership 
— Suil for winding up and accounts — Valuation for 
Court-fee and jurisdiction. 
In a suit for the winding up of a partnership and 

for accounts, ib is open to the plaintiff to value the 

amount at which the relief soucht is estimated for 
ihe purpose of Court-fees. The amount of fees paye 
able in the snit is to be computed according to tho: 
amount at which the relief sought is valued in the: 
plaint. , » 


By section 8 of the Suits Valuation Act, the value 
determinable for the computation of Court-feo is the 
value for the purposes of jurisdiction. 

In euch a suit. itis wholly unnecessary for theplaint. 
iff to fix any value for the purposes of jurisdiction; 
nor ean the value which the plaintiff fixes for that 
purpose have uny real effect when the law hve down 
what thet value shall be. Tho plaintiff cannet be 
prejudiced or damnified merely beeanse he adds io 
the plaint a computation which it it unrecescary for 
him to give. Bar HrgAGAV8I v. GULABDAs, 16. Box, 
L. R. 1123. 710 


503 
Gi¢ 


——— ——— — S. 
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Summons, service of —Affixing of summons to 
door of house— Defendant absent—Duly sei "ao 


Surety arrested— Application to set aside order of 
arrest— Death of surety— Abatement of proceedings 
— Liability of surety 953 


ae (ood behaviour— Fitness of surety 745 


Talud- Sepiration from estate—Order by Sudder 
Dewani Adalat in 1805—Order not carried out for 
variety of causes —Commissioner refusing application 
for separation in 1854—Taluqdar’s application im 
1906 — Board of Revenue ordering separation— Suit by 
zemindar- Order oj Board, whether ultra vires— 
Assessment of sadar jama, whether according to legal 
method- Jurisdiction of Board of Revenue— Jurisdte- 
tion of Civil. Court— Regulation VIII of 1793, s. 5—~ 
Regulation I of 1793, s. 10— Regulation I of 1801, ss. 
8 and 14. 


By a judgment of the Sudder Dewani Adalat, dated 
August 14, 1805, it was ordered under Regulation VIII 
of 1793, and Regulation I of 180], that a certain 
talug should be separated from an estate and that the 
Collector should deduct the jama of the talug from 
that of the zemindari. For a variety of causes, this 
order was not carried out The Commissioner, on 
April 5, 1864, refused an application that the talug 
may be carved out on a jama, In March 1906, the 
talugdar applied to have his taluq separated and to 
have the jama assessed and the Board of Revenue 
ordered, on April 16, 1909, that separation should 
take place at acertain sadar jama. The zemindar 
then brought the present suit, praying for a declaration 
that the talug could not be separated from his zemin- 
dari, that the Board's order of April 16, 1909 was wlira 
vires and that in assessing the sadar jama the Board 
did not follow the method described in Regulation I 
of 1798, seotion 10, and Regulation I of 1801, section 
8. The suit was dismissed by the first Court: 

Held, that the original application for the separa. 
tion of the talug from the zemindari was not disposed 
of in 1854; that the proceedings commenced in 1906 
were in order as the talugdar adduced reasons for not 
having put forward his claim to separation between 





1854 and 1900: tbat the Board of Revenue acted ` 


within jurisdiction in assessing the sadar jama of the 
separated talug ata sum which was arrived at accord- 
ing to the method prescribed by law; that the Board 
had jurisdiotion to adjudicate on the details, and that 
the Court had no jurisdiction to interfere with the 
decision of the Board.  HgMANTA Kuxanr Deni v. 
JAGINDRA Naru Roy, 18 C. L. J. 526 345 


TAX, basis of -Profession of Vakil —Powers of Iligh 
< Court--Appeal 237 


Professional—Test—Liability of gross or net 
income 24 


Tender, meaning of 659 


Tenure-holder—Onultivation of land by 
tenure-holder — Whether tenure-holder becomes 


raiyat 563 
Territorial Jurisdiction. See Jonispic- 





TION. | 
Thak map 615 
Theft, See Pewar Cone, s. 379. 
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Theka malikana—Long lessee whether ane 


proprietor 


Title —Declaration of Rite Bun for possessiong— 
Failure of plaintiff to bring suit within 12 years 
from dispossession — Entinguishment of title— Whe- 
ther declaration of title may be made in plaintiff's 
favour — Limitation Act (XV of 1877), s. 28, Sch, I, 
Art. 142, 

Where a plaintiff sues for possession of land but 
has not shown that he has brought his suit within 
twelve years from his alleged  dispossession, the 
case falls within section 28 of the Limitation Act 
and his right to the land is extinguished. 

Consequently, as there is an extinguishment of his 
title, no declaration of title in his favour can be made 
BisHAMBAR SATBHAYA v. NADIAR CHAND MANDAL, 18 
C. L J. 601 64 


Trade-mark- Estoppel — Licensor and licensee— 
Whether licensee can question licensor’s right— 
Evidence Act (I of 1872), s. 117-—Repudiation of con- 
tract by licensee, £f can be made without licensors 
concurrence— Assignment of trade-mark — Meaning of 
trade-mark understood by public— Employment of per- 
sonal work— Goods made after certain formula -—Aban- 
donment of trade-mark— Partnership — Liability ` of 
incoming partner to creditorsof firm. 

The contract between the owner of a trade-mark 
and his licensee is like a contract between a landlord 
and his tenant, and as between landlord and tenant, 
go between licensor aud licensee, the former's right 
cannot be questioned by the latter. 

The licensee alone cannot repudiate the contract 
between himself and his licensor without the con- 
currence of the latter. 

Therefore, where the licenses has repudiated his 
contract with his licensor without the assent of the 
latter, the contract between the licensor and the 
licensee subsists and the latter cannot have the right 
to question the former’s title. 

There may be cases where the personal skill of an 


artist or artisan may so far enter into the value of a. 


product thata trade-mark bearing his name would, 
or at least might, imply that his personal work or 
supervision was employed inthe manufacture and in 
such cases it would be a fraud upon the public if the 
trade-mark should be used by other persons and for thig 
reason such a trade-mark would be held to be unas- 
signable. 


But, on the other hand, the usages of trade 


muy be such that no such inference would naturally 
be drawn from the use of a trade-mark which contains 
a person's name and that all that purchasers’ would 
reasonably understand is that goods bearing the trade. 
mark are of acertain standard, kind or quality or are 
made in a certain manner or aftera certain formula 
by persons who are carrying on the same business 
that formerly was carried on by the person whose 


name is inthe trade-mark and in such cases, the 


assigument of the trade-mark would not be invalid, 
The mere name of the maker will be deemed to pe 


indicative rather of a business, in whosesoever hands : 


‘it may be, thau of an individual proprietor of if, 


As the right to a trade-mark may be acquired, 80 


it may beabandoned, and as mo length of time is 


required for the acquiring of arighttoa trade-mark, 
in like manner, apart from statutory law, no length 
of time is required, to constitute an abandonment. 
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Trade«mark—coneld. 


Where of seven trade-marks, three fell into disuse 
and were abandoned, the rest can legally be licensed. 

Itisa rule of law thata person admitted as a 
partner into an existing firm does not by his entry 
become liable to the creditors of the firm for anything 
done before he becamea partner. But an agree- 
mentgby an incoming partner to make himself liable 
to creditors of the firm before he joined it may be 
established by indirect evidence. The Courts lean 
in favour of such an agreement and are ready to 
infer it from slight circumstances. JAGARNATH & 
Co. v. CRESSWELL, 40 O. 814 


Transfer of Criminal case 161 


Reasonable apprehension 
that justice would not be done—Long list of de- 
fence witnesses—Refusal to summon 


Transfer of Property Act 
1882, s. Z (C) 


———— —— SS. 3, I30-A4ssign- 
ment — Contract — Benefit assignable—Burden not as- 
signable without consent of other party to contract 
—Actionable claim, transfer of. 





— 





(IV of 
966 





The benefit of a contract is but burden is not 
assignable by one party without the consent of the 
other. DIEEMANN BROTHERS & Co. v. SULAIMAN 
Hazze Broruers & Co,7 L. B. R. 95; 7 Bur. L. Dan 


— — S. 6 (a) — Partition — 
Tenants for life —Two females inheriting property 
jointly— Partition between them during their life 
time—Right of survivorship 


HE a á— A 








—— —— — S. AI — Inquiry. 


Section 41 of the Transfer of Property Act does 
not apply where the neighbour who knew about the 
infirmity of the transferor's title omits to make neces- 
gary inquiry, Saw Lan v. Maung Lon 


——— — S. DO — Registration. Act 
(XVI of 1908), ss. 17,49, 60— Prior unregistered 








sale-deed followed by delivery of possession—Sub- 


sequent registered sale-deed—Priority. 


Where the competition is between a prior unregister- 
ed sale-deed for less than Rs. 100, followed by delivery 
of possession, and a sabsequent registered deed of sale, 
the effect of section 54 of the Transfer of Property 
Act, read with section 50 of the Registration Act, is 
to make the later registered instrument prevail over 
the earlier unregistered instrument, notwithstand- 
ing the fact that there may have been delivery 
under tho earlier instrument. Section 54 of the 
Transfer of Property Act virtually abolished optional 
registration in the cases of sales, in which a docu- 

-ment was actually executed. Monamep KASIM ALI 
v. Miz GULAM Aur, (1914) M. W. N.55; 16 Cr, L. 
J. 29 285 


SS. 54, 55— Specific per- 
formance of contract, suit for— Decree thereon —Sub. 
sequent suit for possession — Citil Procedure Code 
(Act V of 1908), O. I1, v. 2. 


A suit by a vendee for possession of immoveable 
property ou the basis of a conveyance obtained in 
execution of a decree for specific performance of 
contract and also against persons not parties to that 
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Transfer of Property Act--contd. 


decree is not barred under Order II, rule 2, of the 
Code of Civil Procedure. 

Per Tyabji, J.— The effect of section 55 (1) (f) of 
the Transfer of Property Act, when read with seo- 
tion 54 of the same Act and with the Registration 
Act, is that, in the absence of an express agreement 


' to transfer possession independently of the registered 


conveyance, the purchaser (or to be accurate, the 
person agreeing to purchase) has no right io posses- 
sion of the property until the conveyance is complet. 
ed. KRisHNAMMAL v. MaNAniAR SUNDARAJA AIYAR, 
16 M. L. T. 103; (3914) M. W. N. 200; 1 L, W. Mr 


912 


——- — —— Sa 55—“Contract to the 
contrary"—Covenant for title always  imylied— 
Failure to give possession — Right of vendee to refund 
of purchase-money. 


Section 56 clause (2) of the Transfer of Property 
Act implies a covenant for title. 

The insertion in a sale-deed of a clause, viz:— "If 
any dispute arise through me in respect of the land 
I shall get it settled” is not a “contract to the con- 
trary” within the meaning of the above section and 
does nobexolude the ordinary covenant for title. 
The vendor is bound to return to the vendee the 
purchase-money paid, on his failure to give possession. 
Racava ALYANGAR v. SAMACHARIAR, (1914) M. W. N. 
57; 1L.W.8 42 


—— EE in SHE tee S, 55 





—————— ———— §. B8 -— Mortgage— Con- 
struction of Jocument—“Tanakha’’— Property specific 
—“My jiroyati and inam land which I own in the 
village of my residence" — Requirements of section 58 
--When property localizable on the date of enjorce- 
ment of mortgage. 


The phrase f"fanakha," commonly used in the 
Ganjam District, always means a mortgage, and in 
that District, it is used in no other sense. 

So where that term has twice been used in the 
operative portion of a document,a mortgage is in- 
tended to be created by the parties. 

Where a mortgagor stated ina document: “My 
jiroyats and inam lands which I own at the village of 
my residence (described at the beginning of the docu. 
ment as Bramma Tarla of Tarla Taluq'," and where 
no difficulty was experienced in identifying the lands 
on the date of enforcement: 

Held, that the property was eufficiertly "specific" 
within the meaning of section 58 of the Transfer of 
Property Act, to create a mortgage interest in it. 
DAKKATA THOTAPALLI +t  SASANAPURIDALI SETHI, 
(1914) M. W. N. 270; 1 L. W. 96 524 








——— S, 58—Simele mortgage 
— Deed, consiruction of—Word ‘hypothecation’ not 
given in deed—Intention of partes to be gathered 
from document. 


A deed, after reciting that the executant had 
borrowed a certain sum of money, proceeded to 
refer to certain specific immoveable property. Then 
there was a covenant to re-pay the amount with 
interest, Finally there was aclausein which the 
executant had undertaken that until re-payment of 
the amount, he would not transfer the property in 
any way: 
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Transfer of Property Act—contd. 


Held, (Banerji, J., dissenting] that the document 
did not amount to a simple mortgage within the 
meaning of section 58 of the Transfer of Property 
Act, 1882, 

Per Banerjee, J.—In construing a document 
one should look to the intention of the parties, 
and if that intention can be gathered from the 
document itself, it should be 
The mere omission of the word “mortgage” or of 
a clause giving the mortgagee a right to bring to 
gale the property, secured forthe debt, does not 


take the document out of the category of an hypothe- . 


cation. 

Every document by which specific immoveable 
property is made security for the re-payment of a 
debt carves ont in favour of the mortgagee a 
portion of his borrower’s interests in the property 
and is thus a transfer and a simple mortgage 
within the meaning of section 58 of the Transfer of 
Property Act. 

In this particular case the intention of the parties 
was that the lender shall havea right to realize his 
money from the property by causing it to be sold. 
JWAHIR Mar v. RANI INDOMATI, 12 A. la. J. 290, 36 A. 
201 








ss. 58 (Ci), 60, 93 
~~ Anomalous mortgages ~ Combinationo] simple and 
usufructuary morlgage —Right of redemption not lost 
Clause providing for sale on default—Clog on equity 
of redemption. 





A mortgage-deed executed on 28rd July 1884, after 
the Transfer of Property Act came into force, was in 
the following terms: 

“The usufructuary morigage-deed executed on 23rd 

‘July 1884, in favour of............For this Rupees 
three thousand and’ six hundred, the undermentioned 
fruit bearing trees, gardens.. have been usufructuarily 
mortgaged and, therefore, you shall enjoy the under- 
mentioned properties...... and shall receive from me on 
the lOth Adi Vijya the said principal sum of Rs. 3,600 
towards the principal along...and shall deliver to me 
the undermentioned and fruit bearing gardens. In 
ease Í do not pay you the said principal sum of 
Rs, 3,000, within the stipulated date mentioned above 
the undermentioned usufructuarily mortgaged pro- 
pertios shall, according to the text of the absolute 
sale-deeds, be held and enjoyed by you and your 
posterity as an absolute sale with eight kinds of 

„enjoyment... In case repairs such as constraction of 
earth-work etc., for the safety of the said gardens, 
are made within the stipulated time for the above 
mentioned redemption of mortgage, the costs of that 

'ag per your accounts, shall be given to you along with 
the mortgage money at the time of redemption." Tt 
was contended that this document was a combination 
of a simple mortgage, usufructuary mortgage and a 
-mortgage by a conditional sale, and was, therefore, 
governed by section 93 of the Transfer of Property 
A, a> qued 


ct: ; mE 
Held, [Per S«dasiva diyar, J): - 4 
(1a) that the mortgage was a combination of a 
simple mortgage and a usnfractuary mortgage with a 
covenant clogging the equity of redemption. There 
was no ostensible sale on the date of the mortgage, 
‘and there was, therefore, no mortgage by conditional 
‘gale within the nieaning of section 58 ‘(c). of th» 


t 


INDIAN CASES, 


given effect to.. 


E 
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Transfer of Properly Act—contd. 


Transfer of Property Act, so as to make iba com- 
bination of three mortgages; 

[ Per Spencer, J |: 

(15; that there was no covenant to pay soas to 
make it a simple mortgage and the mortgage was a 
mere usufructuary mortgage with a clog on the equity 
of redemption; 

(Per Curiam): 

(2) that the mortgage was not an anomalous mort- 
gage sò as to make section 98 of the Transfer of 
Property Act applicable; 

(3) that to such a mortgage the provisions of. sec- 
tion CO of the Transfer of Property Act applied and 
the eqaity of redemption could not, therefore, be lost 
except by an act of parties outside the mortgage 
instrument. SrRINAVASA ÁIYANGAR v RADHAKBISHNA 
Putar 14 M. L. T. 547, (1914) M. W. N. 81, 26 M. L. 
J. 4T. < 54 


—— S. 58 (QG)—Mortgage by 
conditional sale — Absolute sale and counter-pnrt to 
ve-convey on paument within B years—Interval of 
two days belween execution of each instrument — 
Single transaction—Right of redemption not lost. 





There is nothing to prevent parties to a mortgage 
instrument from executing it on different pieces of 
paper; but in order to constitute it one single trans- 
action, the interval between the execution of each 
instrument should be very short. 

So where a person ostensibly sells certain pro- 
perties to another, and the vendee, by the execution 
of a deed, called the counter-part of a sale-deed, 
executed within two days, undertakes to re-convey to 
the vendor the properties sold to him, both the acts 
constitute one single transaction, and the instruments 
constitute a mortgage by conditional sale; the mort- 
gagor can, therefore, redeem such mortgage even 
when he hus committed default in payment on the 
date fixed in the couuter-parb. PALANIAPPAN v. 
SUBBARAYA GouNDEN, 14 M. L. T. 579, (1914) M. W. 
N. 222, 1 L. W. 8) 4 


—— ——- ——— §. 60 54 
S. 60, O91 —Redemptlion 








TT eye em ERE 


after date fixed in mortyage-deed — Mortgage impugned : 


as invalid, valid until rescinded. 


When mortgage money has become payable under 
the terms of the mortgage-deed, a redemption suit 
cannot be resisted on the ground that money is pay- 
able only within certain dates. 

A mortgage impagned as invalid is valid until re- 
scinded, and a mortgagee claiming uuder such a 
document is entitled to redeem under section 91 5) 
of the Transfer of Property Aot.  CHAKEANGAL 
Govixpa Manon v. UHAKKANGAL CuaTHU- MENON 





— S. 790 — Improvements 
effected by mortgagee — Weter-taa — Introduction of 
scater-pipes —Building of granary. 


e 
A usufructaary mortgagee claimed that the follow- 
ing charges should be allowed to him in the settle- 
ment of accounts between himself und the mort- 
gagor: : TE 2 l 
(1) Increase in the Municipal water-tax, 
(2) Amount spent in building.a granary, 
. (3) Amount spent in laying out water-pipes. | , 


E „11914 : 


ui 


P 


em 


- 
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Transfer of Property Act—contd. 


* Held, (a) that as regards (1), the increase in the 
Municipal tax, should be borne by the mortgagee 
himself as he enjoyed an increase in rent consequent 
on the introduction of pipe-water; 

(b) that as regards (3°, this was not "substantial 
repairs” within the meaning of section 76 clause (d), 
so as to make the mortgagor liable for the same: 

(c) that as to (2) the granary being a moveable 
wooden structure, the mortgagee himself conld remove 
the same, and be should not be allowed credit 


for it. KuTTUVA NARAYANASAMI IYER v. SORANAMMAT, 

15 M. L. T. 374 635 

ieee — mn 8. 83 245, 539 

ee —— ——— S. EG — Tender, meaning 
of. . 


An offer by letter is not a good tender within the 
meaning of section 84 of the Transfer of Property 
Act. Itis necessary that the money should have 
been actually produced unless iv can be shown that 
the person entitled to receive the money waived 
thia condition. Cnatan Das v. GOBIND SARAN, 12 A. 
L. J. 111; 36 A. 189 65 


— ——————— S 893 976 


— — — —— ———— §, 89—Limitation—Ap- 
plication for decree absolute barred — Limitation Act 
(XV. of 1877), Sch II, Art. 178—Right to apply not 
revived —Oivil Procedure Code (Act V of 1908;, O. 
XXXIV, r. 5 (2). 


Where an application for an order absolute under 
section 89 of the Transfer of Property Act, has become 
barred under Article 178 of Schedule 1I of the Limita- 
tion Act, before 1909, theenactment of rule 5, pro- 
viso (2), Ocder XXXIV, of the present Code of Civil 
Procedure, does not give the decree-holder a right to 
apply for a second or final decree. VEMARAJU 
RAMAMMA v. MYGOPALA NARAYANASWAMI, (1914) M. W. 
N. 251 40 








— —— ss. 89, 90, 9I—Civil 
Procedure Code (Act V of 19057, O, XXXIV —" Do 
pay" used in decree —" Personal decree" and “decree 
for sale” combined — Executing Court bound to give 
effect. 


The words “do pay" used ina decree entitls the 
decree-holder to proceed againsb the person of the 
defend int even before bringing the mortgaged pro- 
perty to sale. 

Where a Court has given personal decree at once 
against the defendant along with a decree for sale, an 
Executing Court is bound to execute it according to 
its terms, though it is erroneous  MUTHOKARUPPAN 














CHaTTIAB. v. UHINNASAWMY Pirnar (19:4) M. W, 
N. 152 293 
i S. 99 293 
——— — S. 9i 293, 907 
FE RET, mm Path S S2 233 
PT E NY a O5 918 
——— —— —— — Gy OB 24 
Tore ee ER S, 103 2425 











. Tenant. by sufferance—Notwe to quit determines 
tenancy—Position of tenant after determination of 


+ 
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tenancy — Trespasser— Liability for damages after 
determination of tenancy —Res judicatu~ Rent suit 
— Basis of title a thika—Suit dismissed for want of 
proof—Subsequent suit for posterior period. 


Where a tenancy is determined by the issue of 
notice to quit, the position of the tenant after the ex- 
piration of the period fixed in the notice is no better 
than that of a trespasser. He is, therefore, after that 
date, liable to the lessor to pay rent at fair and reason- 
able rate and not at the rate contracted during the 
subsistence of the tenancy. 

‘Where a suit for rent for a certain period is dis» 
missed on the ground that plaintiff has failed to 
prove the thika on which he relies, the plaintiff can, 
in a subsequent suit for rent of a period posterior 
to the period for which he previously sued, obtain a 
decree on proof of his thika, MUNNA Lan v. Bucacnu 
LAL 








— S., 107 933 
— S. 108 (i)—" Lease of 


uncertain duration"—Kanom demise-~ Redemption. 





Where in a suit to redeem a kanom , mortgage, the 
decree directs the mortgagor to deposit the decree 
amount within six months from the date of the decree, 
the kanom mortgagee thus directed to be redeemed 
must be deemed to hold the property mortgaged wnder 
a lease of “an uncertain duration." 

He is, therefore, entitled to cut and carry away the 
paddy crops on the land raised by him during the 
period of six months before the deposit of the money. 

The principle of section 108 (i) of the Transfer of 
Property Act can be applied to a kanom demiso as a 
rule founded on reason and equity. NARAYANAN 
NAMBUDRIPAD v. KRisHNA PATTER, (1914) M. W. N. 














160; 15 M. L. T. 160,26 M. L. J. 348 515 

S. III 7 
————— ——- — Sia LITT (d) 966 
———— ——  —— S, 116 7 
— —— —— — S. 1235 500 
— ——«~——- §, 130 500, 940 
—— — S. 137—Document of 


title — Mate's vecetpt— Bill of lading — Negotiability--- 
Notice of assignment — Company's circular requiring 
production of receipt-— Failure of duty—Tort—Obliga. 
tion. 


A arranged with B Company for the shipmentand 
delivery of certain goods and received a document 
called a Mate's receipt. A circular of the Company 
directed that before delivery of the shipped goods, 
the Mate's receipt muat be produced or the Company's 
usual guarantee signed. d deposited the said rcceipt 
with C, a money-lender, who had advanced money to 
A for the purchase of the goods. 

The Company delivered the goods to dA without 
the Mate'a receipt. C thereupon brought an action 
agninst the said Company for damages for delivering 
goods without the productiun of the Mate’s receipt: 

Held, (1) that the so-called Mate’s receipS was not 
a negotiable security, nor a bill of lading, nor a docu- 
ment of title under section 187 of the Transfer of 
Property Act ; 
~ A2, that no practice of general application among 
merchants existed to regard such a receipt as negoti. 
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able in the ordinary course of business as required by 
section 137 of the Transfer of Property Act, 1882; 

(8) that the document was a simple ordinary re- 
ceipt for goods; 

(4) that the assignee by transfer of the document 
had no rights against the ship-owner except upon the 
usual form of assignment which must be accompanied 
with notice to the ship-owner charging him with the 
fact of the assisnment; 

(5) that even if the receipt was lost, the Company 
was justified in delivering the goods to the owner, 


M 

(6) that the circular of the Company was only 
intended to afford protection to the Company and 
this protection the Company could freely give up if 
satisfied of the identity and solvency of the owner: 

(7) that the cireular of the Company could not be 
founded upon by other parties as forming any part 
of the obligation restrictive of the freedom aud method 
of action of the Company iu conducting its affairs; 

(8) that the Company was not guilty of any failure 
of duty in delivering the goods to A. NATCHEAPPA 
OnuEgTTY v. IRRAWADDY FrorriLiA Co, Lro., (1914. M. 
W. N. 163, 18 0. W. N. P Á. A "a 15 P S 
T. 193; 7 Bur, L. T. 45, 19 C, L.J. 265; oM. L. R. 
208 — 311 P. C. 


—7 — S. 139 500 


Trees —Imimoveable property—Oudh Rent Act (XXII 
of 1886), interpretation of the provisions of —General 
Clauses Act (X. of 1897), application of, to the Uudh 
Rent Act. 


For the purposes of the Oudh Rent Act, trees must 
be regarded as immoveable property. 


The Oudh Rent Act, X XII of 1886, being an Act of 
the Governor-General in Council, is to be interpreted 
with referenceto the provisions of the General Clauses 
Act (X of 1897) and not those of the United Pro- 
vinces Act (I of 1904). Suro BAKHSH SINGH v. 
Musammat Umepa, 16 O. C. 346 : 60 








Trespass, Civil and Criminal, difference xp 


"Trust -—Constructive—Gift to Hindu widow. 


The revenue of a village fell into arreurs. The 
village was sold and was purchased by Govern- 
ment. The Government came into possession of 
the village and allowed the old proprietors to cul- 
tivate certain areas as tenants on payment of rent, 
The names of the old proprietors, however, continued 
in the khewat. One of the old proprietors was A, 
whose name was also recorded in the khewat. While 
the Government was in possession of the village, A 
died. The name of B, who claimed to be his widow, 
was recorded in the Ehewat in his place. Subsequent. 
ly, Government gave back the village to the persona 
whose names were recorded in the khewat, B also 
became recipient of the Government gift to the extent 
of the share recorded in her name in the khewat: 


Held, that B mnst be held to have taken the pro- 
perty in her own right and not as heir of A nor in 
trust for any lawful heir of 4. Manno v, Bnaata, 12 


A, 1.3. à l 624 
Undue influence. See Conrract Acr. 
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U. P, Land Revenue Act (III of ?901), 
SS. ILLI, I Id —rartition proceeding, preparatio 
of —Objection as to land held in severalty—Proprie- 
tary title— Appeal —Jurisdiction. 


A mere claim to hold certain lands in a mahal in 
severalty is nob an objection raising a question of 
title, such as requires to be dealt with undere sec- 
tion LIL of the Land Revenue Act, 1901. : 

Whore in a partition proceeding an Assistant Col. 
lector orders a particular land, claimed by the 
objector as hald by him in severalty, to be allotted 
to him, an appeal lies to the Collector and not to the 
District Judge, the question being one appertaining 


LO the preparation of partition proceeding. Nanp 
‘Ram v. BRAHM KHAYAL 949 
—— — 5, 114 919 








Usage. See Hinno Law. 


between 


Vaiuation —Suit for declaration and injunction — 
Court Fees Act (VII of 1870), 8.7 (iv) (c) — Plaint- 
if’s discretion to fiv arbitrary value for purposes of 
Court-fee~Jurisdictional value—Suits Valuation Act 
(VII of 1887), ss. 8, 4,8, 9—Rules framed there- 
under—Interpretation of fiscal enactments. 


Certain occupancy tenants sued the proprietor for 
a declaration of certain rights in respect of some 
35,075 kanals of shamilat land and also for an in- 
junction restraining the latter from interfering with 
the former’s use of certain places and their right to 
cub grass. 

The suit was valued in the plaint for purposes of 
Court-fee at Hs. 130 and for purposes of jurisdiction 
ab Rs. 1,100. The value of the land was found to be 
Rs. 73,192-15-0: 

Held, that it was competent to plaintiffs to value 
the relief sought by them for purposes of Conrt-fee 
at Rs. 130; and that for purposes of jurisdiction 
also the value of the suit ought to have been the 
same. 

As a general rule under paragraph (iv) (c) of sec. 
tion 7 of Act VIL of 1870, it is competent to the 
plaintiff in a suit falling thereunder to value the 
relief sought at any amount which he thinks fit irres- 
pective of the value of the property in dispute, and 
the Courts have no right to object to it even 
though such valuation is arbitrary and inadequately 
represents the value of the property. 

Generally, the amount at which the plaintiffs, in 
sui:s falling ur.der clauses (iv) (c) and (d) of section 7 
of Act VII cf 1870, value the relief sought by them 
for purposes of ourt-fee is to be taken, despite 
anything to the contrary in the plaint,as the value 
for purposes of jurisdiction. 

Where the value of the subject-matter of a suit has 
beon determined by rnles made under section 9 of the 
Suits Valuation Act, its value for the purposes o 
jurisdiction and of Court-feo shall be as determined 
by such rules, 

In no eas» can the value for the purposes of 
jurisdiction exceed the valu» of the land or interest 
in land, the value of which is determined by the 
rules framed under sectign 3 of Act VII of 1887, 

in all fiscal enactments, words are to be construed 
"precisely" and in a manner which bears least 
heavily on the subject.” 





Local custom and family usage—Difference 


* 


` " 


vo exit} 
. Valuation -coneld, 


, When the language of an Act is not only plain but 

.- a@mits of but one meaning the task of interpretation 
can hardly be said to arise. 

The maxim absoluta sententia expositore non indiget 
applies. 

' But where the meining of a particular provision of 
law #@ open to dorbs, the history of its enactment 
may be takon iaso consideration for its construction. 
BARRU v. LacHHMAN, 423 P. W. B. 1213; dit P. R 
1913; Z3 P. L. R. 1914 523 
Vendor aad purchaser—Conside ation 

and, title, whether strauger to transuction can question 

—Evidence Act (I of 1872), s. 13--Tnak map. 

All that was said in Achal Rim v. Kazim Hussain 
Khan, 9 C, W.N. 477; 80. C. 155, 16 M.L.J. 197; 27.4. 

271; 32 L A. 113, was that the question, whether the 
whole or a part of the consideration of œ transaction 
that was admitted by the parties to it had passed, 
was no concern of a stranger to it. The decision is 
not and couli not be an authority for holding that a 
defendant cannot question the title of the plaintiff in 
a suis for recovery of possession, if the plaintiff's 
alleged vendor supports him. 

The entries in a thik mip and its explanatory field 

| book are evidence under section 13 of the Evidence 

Act, both agaiust proprietors as well as against 

tenants because they coall not have been compiled 

at all unless the poasession of the persons holding 

the plots shown in them had then been asserted. 
DowraT Rar v. Kucn Lar SINGH 64 


Verdict —Jury—Verdict incomplete or ambiguous 
—Judge entitled to quession Yai 
W'ajiO-ul-Arz , construction of 133 


Ward of Court. See Court or Warps Act. 


Warrant cas@—Eximination of accused— 
Charge ot house-breakiug with intent to commit 
theft— Different object  proved— Necessary that 
charge should be altered —Notice to accused 763 


Waste and jungle Iand-Settlement by 
one ca-sharer — W necer other co-sharers can object 
after 10 years’ acquiescence 656 


b 
r 
E 
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mortgagee 


Weights and Measures of Capacity 
AC. XXXI of 1871) 153 


Whipping Act (IV of 1909), s. 3- 
Abetment of inejt by person not juvenile offender— 
Penal Uode (Act XLV of 1862), ss. 40, 41, 109, 
88) — “Special law" — Construction of statute. 
Persons, other than juvenile offenders, who are 
victed of abetment of theft or abetment of any 
offence mentioned in section 3 of the Whipping 
re not liable to the punishment of whipping. 
ecial laws contemplated by sections 4) and 41 
al Code are only laws, such as the Excise, 
Cattle Trespass Acts, creating fresh 
is, laws making punishable certain 
not already punishable under the 
Ce 
ob IS not a special law. It creates 
merely providesa supplementary 
ment for olfences already pri- 
or the Penal Code, or, in the 
B, under other enactments, 


GENERAL INDEX, 


Water Taxc-Introduction of water Pelr 
2 
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Whipping Act—concld. 


As the Whipping Act is a hizhly penal enactment, 
it mnst be construed in a sense most favourable 
to the subject. Esperorv. Po Han, 7 L. B. R. 63: 19 
On. L.J. 3; 7 Bur L. T. 99 147 
Widow. See [NDU Law. 


—" i 


estate 


——TFlindu Law—Reduction of rent of tenant 
whether within scope of her authority— Unrestricted 
disposition in charity, when within her powers— 
Gift to Brahmans whether binding on estate 594 


——- — — Mortgage by widow. 


Will. See Hixpu Law. 


— — Gonstruction—Hindu Law~Hindu’s son by 
Muhammadan woman-—“Aulad’—Khandan — Mir- 
riage of issue with Hindu women of Cahatri caste, 


A, a Hindu, Junwar Chhatri by caste, hada son B 
by a Muhammadan woman, L, whom he got married 
to two Chhatri Women, by whom B had a son C, anda 
daughter D. By a Muhammadan woman, B had 
several sons E was the eldest of B's sons. A made 
a Will vo the effect that the income from certain pro- 
perties should go to support B and Bs awat "for 
geuerations after geaerations aa long as the family of 
Band his descendants remain in existence", and that 
the income of certain other properties should go to 
the support of the Muhammadan woman, £L, over 
which she was given the power of disposition by 
Will. After the death of 4, a dispute arose, be- 
tween B’s children by the Hindu woman and those 


by the Muhammadan woman as to the succession 
under Á's Will: 


Heid, (1) that as A had got B married to two 
Hindu women and desired him to live like a Hindu, 
A must have intended by the word aulad in hia 


Will to mean the issue by the Hindu women, that is, 
C and D; 


(2) that aa A settled certain other properties on 
his own Muhammadan mistress, L , giving her power of 
disposition over them by Will, she was supposed to have 
exercised these properties to enable her to provide 
for her grand.children, E etc, by her Muhammadan 
daughter-in-law who lived with their grandmother, L. 


The word khandan ordinarily refers tothe group of 
descendants who constitute the family of the progeni- 
tor. Illegitimate offspring, who from the necessities 
of the case eanuot share ia the family life or its wor- 
ship or ceremonials, cannot be included in the term 
khandan, aeg BAHADUR v. Ganga Baksa SINGH, 
18 U. W. N 401; 15 M. L. T, 169, (1914) M. W. N. 1855 
12 A. L. J. 183; 26 M L.J 291; 190. L. J. 277; 36 A. 
101; 1 O. L. J. 103; 17 0.0. 63 293 P. C. 


Withdrawal of application for execution, whe- 
ther allowed 96 





Debts contracted by widow—Charge 204 





See, HiNpu. Law 





of suit with permission to file fresh 
suit—Fresh suit inatituted—-Ploea of res judicata 


WitnessS—Child witness—Failure to administer 
oath—-Evidence, whether COPIE INR of 
accused, plea of — Time 37 


Witnesses, defence. See DEFENCK WITNESSES, 


008 ^ | 

Words and Phrases— 
acquire 339 
any other person 829 
claims interest in land 7617 
contract to the contrary a2 
costs in suit 42 
criminal case - 741 


culverts, embankment or 
roads 966 
- decree for sale 293 
denatured spirit 425 
do pay 293 
duly served 498 
engagement 107 
estate 267 
execution 75 
further evidence 996 
judgment 551 


lease of uncertain duration 515 
loss of any complete package 


679 
magistrate . 979 
manufacture 425 
omission to pay 25 


person interested in property 


925 
personal decree 293 
process 425 


promissory-note payable to 
bearer on demand 


property 


751 
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how 


Words and Phrases—conold. 


right title and interest | 873 
seizure 876 
special law 147 


suit relating to maintenance 39 


Tanakha $24 
transferred 899 
used and taken 692 
where there has been an ap- 

peal 685 


Workmen's Breach of Contract 
Act 4111 of 1859)—Contract for service for 
more than three years, whether enforceable even for @ 
limited period ~Agreement to re-pay advance out of 
wages earned, whether contemplated by Act —Agree- 


ment providing penalty for breach —Inapplicability 
of Act. 


A contract of service entered into for more than three 
years cannot be enforced even for a limited period 
under -Act XIII of 1859 The general provision of 
law is that a man cannot be treated as a criminal 
for not performing a contract which could not be en. 
forced against him by a civil process. 

Where the accused in proceedings under Act XIII of 


1859 entered into a contract whereby he agreed to rec 


pay the iuitial'loan or advance out of wages earned: 

Held, that the agreement was quite different from 
a contract contemplated by the Act. 

Where a contract by a workman provides u definite 
penalty for breach, the employer cannot, under any 
circumstances, adopt the remedy by proceeding in 
terms of Act XLII of 1859. Emperor v. MUHAMMAD 


. ‘Din, 23 P. R. 1913 Or; 96 P. L. R. 1914; 15 Cr. E 


166 . 


Wrongful conversion of property-—Properiy not 
produced —Presumption as to its value 242 


Awe - 


